This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


iC3iLai 


HARVAKDLAW 
UBRARY 


»M 


•  •  THLE  •  •  • 


KENTTJCKY 


LAW  REPORTER. 


VOL.  XXV-PART  II. 

February  1,  1904,  To  June  15,  1904,  Inclusive. 


Frankfort,  K> . 

GBO.  A.  LBWIB,  PUBUSHBR. 

1904. 


^-*^.  <fe^    3,     /f^9. 


TABLE  OF  CASES. 


Pago. 

Abner,  &c.  ▼.  Greeoh,  &o 19bi  ^ 

AdklDs  V.  Williams 1768 

Albln  Co.  V.  City  of  Louisville. .  .2055 
Amerloan  National  Bank  v.  Mo- 

rey 9161 

AnoersoD  v.  Munao  <Ss  MoGraw  ..1644 

Andrews  v.  Erwin 1791 

Armltage  v.  Mt.  Sterling  OH  and 

Gas  Co  , 

Ashcraft,  &o.  v.  Cox 1803 

Ball.  &o.  V.  Ramsey 1268 

Baldrlok,  &c.  v.  Gast  &  Co 1977 

Baltimore,  Ohio  &;  Southwestern 

By.  Co.  V.  Hudson 8164 

Bank  of  Cumberland  v.  Simpson.  1227 
Bank  of  Commerce's  Keoeivers  v, 

WlndmUller.  Ao 1884 

Barber  V.  Huber's  Ex'ors.  &c  ...1694 
Bardstown  and  Louisville  Turn 


Page. 
Bramblette,  &c.  v.  Deposit  Bank 

of  Carlisle,  Ky 1850 

Breathitt  Coal,  Iron  and  Lumber 

Co.  V.  Gregory 1607 

Brown  v.  Commonwealth 1896 

Brown  V.  Commonwealth 2076 

Brown  v.  Brown's  Adm'r,  &c 2264 

Bryant,  &o.  v.  Main 1242 

Bryant,  &o.  v.  Kendall 1869 

Bullitt,  &c.  V.  Eastern  Ky.  Land 

Co..  &c 1954 

Bullock's  &o.,  Trustee  v.  Gudgell.1418 

Butler,  &o.  v.  Stark,  &o 1886 

Bybee's  Ex'or,  &o.  v.  Poynter 1251 

Calor  Oil  and  Gas  Co.  y.  McGhee.1221 

Calvert  v.  Brosius 1898 

Campbell  v.  Combs 1648 

Canady,  Glllim  &  Key  v.  Webb  ..2107 

Carman  v.  Carrico 2148 

Carr,  &c.  v.  Field,  &o 2206 


pike  Co.  V.  Nelson  County 1900 

Barles  v.  Louisville  Electric  Light        i Carr  v.  Lauden  &  Co 1984 

Co 2808  Carroll's  Adm'r  V.  City  of  Louis- 
Barlow's    Adm'r,    &o.     v.     Con-        |     vllle 1888 

stock's  Adm'r 1680  Carpenter,  &c.  y.  Rice's  Adm'r..  1704 

Barrickman's  Adm'r  v.  Barriok-         Carsey  &  Co.  v.  Fanner  &  Davis.  1965 

Carter  County  v.  Brooks,  &o. ...  2284 
Central    Coal    and    Iron    Co.    v. 

Pierce 2269 

Chambers,  &o.  v.  Haskell.  &C....1707 


man 1285 

Bastln   Telephone    Co.    v.    Rich- 
mond Telephone  Co. ,  &c 1249 

Beard  &  Co.  v.  Goodman 1566 


Beattyville  Bank  v.  Roberts.  &c.  1796  Chapman,  &c.  v.  Haley 2182 

Bennett  v.  Ryan 1774]  Chaplin  and  Bloomfleld  Turnpike 

Berea  College  v.  Powell  ....1220,  1285,     Road  Co.  v.  Nelson  County  ....1154 
BlckeK  &c.  V.  Biokel,  Ex'or,  &c  .1»46|C.  &  O.  Ry.  Co,  v.  See's  Adm'r.  1995 

Blnion,  &o.  v.  Woolery,  &o 1803  C.  &  O.  Ry.  Co.  v.  Gunter,  &c.  ..1270 

Bishop,  Adm'r  V.  Matney 1777  C.  &  O.  Ry.  Co.  v.  Topping 1890 

Bishop  V.  I.  C.  R.  R.  Co 1863  Chicago,  St.  Louis  &  New  Orleans 

Bloom  V.  Warner 1616      R.  R.  Co.  v.  Sullivan 2295 

Board    of    Councllmen,    City    of         Chinn  v.  Shackelford 1818 

Harrodsburg  V.  Mitchell  15181  Cincinnati     Tobacco     Warehouse 

Board   of   Park    Com'rs,    City  of        i     Co.     v.    Leslie     &   Whlttaker's 

Louisville  V.  Marrltt 2081      Trustf^e,  &c 1570 

Board  of  Public  Works  of  Louis-         Cincinnati.  New  Orleans  8c  Texas 

vllle    V.    Selvage    Construction  Pacific  Ry.  Co.  v.  Gregg 

Co 2098  Cincinnati,  New  Orleans  &  Texas 

Bogard  V.  Tyler's  Adm'r,  &c 1416      Pacific  Ry.    Co.    v.  Sanders  & 

Bonannon.  Trustee  v.  Clark,  &C.1710      Ru-ssell 

Bohne,  Ssc.  v.  Blankenship.  &o  ..1646  Cincinnati   Southern     Ry.    Co.'s 
Bonnie,  &c.  v.  Perry's  Trustee. .  .1660, Trustee.  &c.  v.  Society  of  Shakers, 

Booth  &  Co.  v.  Bethel  1747,     Trustee,  &o 1839 

Botto's  Ex'or  v.  Botto  2130  Cincinnati,  New  Orleans  &  Texas 

Botto's  Ex'or  v.    City  of  Lonls-        1     Pacific  Ry.  v.  Vaught 1766 

vllle 1918  Cincinnati,  New  Orleans  &  Texas 

Bowman  v.  Ray,  Siipt  ,  &c  ..        2181      Pacific  Ry.  Co.  v.  Vaught 1870 

Boyd,  &c.    V.  Board  of   Council-        lrii^«i«^„n    x^«^rk«i««,,«  jbu  m„^«o 

meA,  City  of  Frankfort 1311  Cincinnati.  New  Orleans  &  Texas 

Bradley,  &c.  v.  Bailey 1963'     Pacific  Ry.  Co.  v.  Harcourt  ....  1444 


IV 


TABLE  OF  GASES. 


Citizens  National  Bank  of  Leb- 
anon V.  Commonwealth 2264 

City  of  Covington  y.  Brinkman . .  1049 

City  of  Covington  v.  Jones 1983 

City  of  Lancaster  v.  Walter 2189 

City  of  Lexington  v.  Cro8thwait.l8V« 
City  of  Lexington  V.  Woolfolk. . .  1817 
City   of   Louisville  v.  Wehmhoflf, 

&c 1924 

City  of  Louisville  v.  Alvey,  &o.  .1924 
City  of  Louisville  v.  Pirtle,  Agt.-1924 
City  of  Louisville  v.  Smith.  Mgr.1934 
City  of  Louisville  v.  Corley,  &o.  .2174 
City  of  Louisville  v.  Werne,  &c  .  .2196 
City   of   Louisville    v.    Board    of 

ParkCom'rs,  &c 18()9 

City  of  Louisville  v.  Beher 2003 

City  of  Lebanon  v.  Biggers,  &c  .1528 

City  of  Ludlow  v.  Richie 1581 

City    of     Owensboro    v.    York's 

Adm'r 1397 

City     of     Owensboro    v.    York's 

Adm'r 1439 

City     of     Bardstown    v.    Nelson 

County 1478 

City  of  Richmond  v.  Martin 1516 

Clark,  &c.  v.  Garrison,  &c 19Vi9 

Coe  V.  L.  &  N.  R.  R.  Co 1679 

Collins  V.  Stodghill 2015 

Combs,  &c.  V.  Duff.  Jr.,  &c 1968 

Commonwealth  v.  Reinecke  Coal 

Mining  Go 2027 

Commonwealth,  By,  &c.    v.  Ayer 

&  Lord  Tie  Co  . .   7 2061 

Commonwealth,  For  Use,   &c.  v. 

Moran,  &c 1635 

Ooinmonwealth      v.       Rosenfield 

Bros.  &  Co 2229 

Commonwealth  v.  Morehead 1^27 

Commonwealth  v.  Ayers 2086 

Commonwealth    v.  Citizens   Nat. 

Bank 2100 

Commonwealth  v.  Lawson  ....  2187 
Commonwealth  v.  Louisville  and 

Evansville  Packet  Co   2098 

Commonwealth  v.    Standard    Oil 

Go 2116 

Commonwealth,       By,      <S:c.      v. 

Walker,  &c 2112 

Comiiionwealth,    Use     v.    Trent, 

Jr.,  &c 1180 

Conn  v.  City  of  Louisville ny^)S 

Continental  Ins.  Co.  v.  Daniel. .  .1501 

Cooper   v.  Lankford,  &c 1578 

Cornett,  &c.  v.  Commonwealth  . .  1769 
Covington  and  Cincinnati  Bridge 

Co.  V.  vSmith    2292 

Cox  V.  Cox's  Adm'r 1934 

Cox  V.  Commonwealth 1677 

Craig  V.  Welch  Hackley  Coal  and 

Oil  Go 1853 

Cravens  v.  Shippen 1322 

Cravens  v.  Despain 2205 

Cravens  v.  Despain 2018 

Crayraft,    &o.    v.    Nat.    Building 

and  Loan  Ass' n 1340 

Cumberland  Tel.  and  Tel.  Go.  v. 

Foster 1465 


Page. 

Cumberland  Tel.  and  Tel.  Co.  v. 

Warner 1848 

Cumberland  Tel.  and  Tel.  Co.  v. 

Martin's  Adm'r 1998 

Cumberland  &  Ohio  Valley  R.  R. 
Co.    V.    Shelbyville,   Bloomfleld 

&  Ohio  R.  R.  Co.,  &o 1265 

Cumberland        Valley       Bank's 

Ass'ee  v.  Citizens  Nat.  Bank. .  .1807 
Gurry  v.  Ky.  Western  R.  R.  Co..  1372 

Dalmazzo  v.  Simmons,  &c 1532 

Danville  Coal  and  Ice  Co.  v.  Vilt- 

ner  Mfg.  Co 1974 

Danville.  Dick's  River  and  Lan- 
caster Turnpike  Road  Co.  v. 
Lincoln  County  Fiscal  Court. .  .1162 

Davis  V.  City  of  Clinton 2021 

Davis  V.    Boone   County  Deposit 

Bank.  &o 2078 

Davis  V.  Allen 1424 

Davis  V.  Commonwealth 1426 

Day  V.  Exchange  Bank  of  Ky  ....  1449 

Dean  v.  Commonwealth 1876 

Dearing,  &c.  v.  Moran    1545 

Deering  &  Co.  v.  Veal 1809 

Democrat  Pub.  Co.  v.  Patterson, 

Clerk 1457 

Denunzlo's  Receiver  v.  Scholtz.  .1294 
DeWitt  V.  C.  &  O.  R.  R.  Co.,  &c.  .2019 

Diebold  v.  Ky.  Traction  Co 1275 

Dixon,  &c.  V.  Labry,  &c 1679 

Dodson  V.  Commonwealth 1765 

Donnelly  v.  Donnelly 1543 

Dowell,  &c.  V.  Workman,  &c 1761 

Dovey  v.  Lmut,  &c ]  157 

Drake,  &c.  v.  Holbrook 1489 

Dressman  v.  Busse 2179 

Dulaney,  &c.  v.  Dulaney,  &c 1659 

Dunecake  v.  Beyer,  By,  &c 2001 

East  Jellico  Coal  Co.  v.  Golden  .2066 

Ebelharr.  &c.  v.  Tennelley 2257 

Edward  Thompson  Go.  v.  Fenley.1577 

P]lliott  V.  Campbell,  &c 1841 

Ellis'  Adm'r  v.  Blackerby 1567 

Ellison,   &c.    V.    Dunlap,    Ass'ee, 

&c    1496 

Enterprise  Fire  Ins.  Co. 's  Re- 
ceiver,   &c.    V.    Enterprise  Fire 

Ins.  Co.,  &c 1630 

Evans  v.  Maysville  &  Big  Sandv 

R.  R.  Co  .  &c  1258 

Evans  v.  Motlev 1825 

Fellows,  &o.  V.  King 1669 

Fenwick  v.  Watkins 1962 

Fidelity  Mutual   Life   Ins.  Co.  v.    • 

Price  1148 

Fidelity  Trust  Co.,  Trustee,   &c. 

V.  Lloyd,  &c 1827 

Fioley  v.  Keinningham 1956 

First  Jsat.    Bank,  &c.  v,  L.  &  N. 

R.  R.  Go 2051 

Fitch,  &c.  V.  Dnckwall,  &c 1536 

Flood  V.  C.  &  O.  Ry.  Co 2186 

Floyd  V.  L   &  N,  R.  R.  Go 2147 

Forked  Dear  Pants  Co.  v.  Shipley. 2299 

P>anklln  v.  Tracy 1409 

Franklin  v.  Tracy,  &c 1909 

Friend,  &c.  v.  Means 1540 


TABLE  OF  CASES. 


Page, 

Oaddle  v.  GominoDwealth 1686 

'Galbralth  v.  Stnrks 2090 

Gardner  y.  Winter  &  Co 1472 

Garrott,  &o.  v.  KlTes,  &c 2166 

Gault  V.  Gault,  &c  280S 

Gentry,  &o.  v.  Gentry,  &o  1488 

Georgetown  Water  Co.  v.  Fidelity 
Trust  and   Safety  Vault   Co.'s 

Trustee,  &o 1739 

German  Washlnfcton  Mutual  Fire 

Ins.  Co.  V.  City  of  Louisville...  1697 
German  v.  Boai^  of  Trustees  of 
Highland  Park   Graded    School 

Disc.  No.,  46 2094 

German  Gyranatlc  Ass'n   v.  City 

of  Louisville 2105 

German    Washington     Life     Ins. 
Ass'n  V.  City  of  Louisville  ....  2097 

Gibson  V.  Draffln,  Gd'n,  &c 18H2 

Gill,  &o.  V.  Fugate,  &o 1367 

Gleason  v.  Ky.  Title  Co.,  &c. ...  1546 

Goff,  &c.  V.  Wilburn.  &c 1963 

Goflf,  &c.  V.  Lowe,  &c 2176 

Golden,  &o.  v.  Rupard 3125 

Goldsmith  v.  Clark 161H 

Gorman  v.  Glenn 1765 

Graham *B  Heirs,  &c.  v.  Kitchen, 

&c 

Grant   County    Bldg.    and    Loan 

Ass'n  V.  Lemmon.  &c 1725 

Gray    Tie    and    Lumber    Co.    v. 
Farmers     Bank     of       Smith's 

Grove 1696 

Green's  Adm'rv.  Maysvllle  &  Big 

Sandy  R   R.  Co 1653 

Greer  V.  Greer 124 

Gregory  v.  L.  &  N.  R.  R.  Co 1986 

Griffln  V.  Gingell,  &c 20.31 

Guthrie  v.  Guthrie 1701 

Hagan,  &c.  v.  Clemens,  &c 1776 

Hall  V.  Hall 13(J4 

Hall  V.  Hall 1848 

Hall  V.  Blanton,  &g 1400 

Halley,  &c.   v.  Scott  County  Fis- 
cal Court 1471 

Hamilton,  &c.  v.  Ky.  Title  Co.,  1,575 

Hanua's  Ass'ees  v.  Gay,  &o 1794 

Harp  V.  Cum.  Tel.  and  Tel.  Co  .2133 
Harrigan.  &c.    v.    The    Advance 

Thresher  Co 2116 

Harris,  Adm'rv.  Adams,  &c 1492 

Harris  v.  Greenleaf,  &c 1VI40 

Hartford  Fire  Ins.  Co.  v.  Trimble.  1497 
Hart  County  V.  L,  &  N.  R.  R.  Co.ll6-:i 

Haven  v.  Daugherty's  Adm'r 1852 

Having  V.  City  of  Covington 1617 

Hays,  &c.  v.  Karls,  &c 1299 

Hazelwood,  &c.  v.  Web.ster,  &c  ..1388 

Heather  v.  Thompson 1564 

Hermann  v.  Parsons,  &o 1344 

Hewitt,  Trustee  V.  Hensley  202i: 

Hey  V.  Harding 1454 

Higgins.  &o,  v.  Higgins 1824 

Hill,   Ex 'or.  &c.   v.  Mayes,  Guar- 
dian    2023 

Hilton,  &c.  V.  Calvin 1808 

Hirsch  v.  Commonwealth 2152 

Bodges  V.  Metcalfe  County  Court.  1563 


Page. 
Hodges  V.  Metcalfe  County  Court.  1706 

Hopkins  v.  Commonwealth 2117 

Horn  V.  Carroll 8805 

Howard  v.' Commonwealth 2218 

Howard  v.  McNeil 1894 

Hughes  V.  Commonwealth 2168 

Huntv.  Ky.  Western  Ry.  Co 2053 

Hunziker  v.  Supreme  Lodge  K.  of 

P 1610 

I.  C.  R.  R.  Co.  V.  Jackson,  &c.   .2087 
I.    G.    R.    R.   Co.  and   Louisville 

Bridge  Co.  v.  Crockett    1989 

I.  C.  R.  R.  Co.  V.  Jordan 1610 

L  C.  R:  R.  Co.  v.  Watson's  Adm'r.  1860 

L  C.  R.  R.  Co.  V.  Benton 1916 

L  C.  R.  R.  Co.  V.  Hibbs 1899 

L  C.  R.  R.  Co.  V.  Broughton  ...1762 

I.  C.  R.  R.  Co.  V.  Jolly 1735 

I.  C.  R.  R.  Co.  V.  Gentry, 1767 

I.  C.  R.  R.  Co.  V.  Mencer 2250 

I.  C.  R.  R.  Co.  V.  Beauchamp  . .  14*9 
Indiana  Road  Machine  Co.  v.  Leb- 
anon  Carriage  and  Implement 

Co 1768 

Ipsor  V.  Rosenbaum    2109 

Irvine,  &c.  v.  Gibson 1418 

Jabine,  &c.  v.  Sawyer,  &c 14S6 

Jahn's  Adm'r  v.  McKnight,  &c.  .1768 
Jefferson  County  v.  Board  of  Val-    . 
nation  and  Assessment  of  Ken- 
tucky  1687 

Johns  V.  Cum.  Tel.  and  Tel.  Co.. 2074 

Johnson,  Trustee  v.  Merrltt 2119 

Jones  V.  Sizemore 1967 

Jones  V.  Commonwealth 2062 

Jones,  &o.  V.  Conway,  &o 2017 

Joseph's   Adm'r,    &c.     v.    Lapp's 

Adm'r 1875 

Kendall  v.  Crawford 1«24 

Ky.  Racing  and   Breeding  Ass'n 

V.  Galbraith,  &o 1212 

Ky.  Lund  and   Immigration   Co. 

V.  Sloan.  &c 1516 

Ky.    Distilleries   and    Warehouse 

Co.  V.  Leonard 2046 

Ky.  Freestone  Co   v.  M«Gee 2211 

Kephart,  &c.  V.  Hieatt 1609 

Kincaid  v.  Commonwealth 1695 

King  V.  Huni,  &c 2266 

King  V.  Creekmore 1292 

Knuckles  v.  (Commonwealth 1693 

Leak's  fleira  v.  Leak's  Ex'or. ...  1703 
Lee  &  Hester  v.  Hughes.  &c  .  . .  1201 
Lee     V.    Grant     County    Deposit 

Bank 1208 

Leonard  v.  Holland 2009 

Lewis  V.  Kash ]5?4l 

Lewis,  &c.  V.  Sizemore,  &c 1354 

Lexington  Ry.  Co.  v.  Fain 2243 

Lipp's  Gd'n  V.  Allphin 1382 

Liter  V.  John-son's  Kx'or,  &c.   ..  1783 

Logsden  v.  Stern 1649 

Logjsden  v.  Western  Brick  Co 2060 

London  v.  City  of  Franklin,  &c.  23<I6 

L.  &  N.  R.  R.  Co.  v.  Dick 1831 

L.  &  N.  R.  R.  Co.  v.  Hart  County.  1152 
L.  &   N.  R.  R.  Co.    V.    Common- 
wealth    2050 


vi 


TABLE  OF  CABEB. 


Page 
L.  &  N.  R.  R.  Co.  y.  Barrall....  IIWS  " 
L.  &  N.  R.  R.  Go.  T.  Yanarfidairs 

Adm'r HS9 

L.  &  N.  R   R.  Co.  V.  Piirk  &  Co.  1910 
L.  &  N.  R.   R.  Co.   T.   Conimon- 

wealth 144S 

L.  &  N.  R.  R.  Co.   Y.   Common 

wealth  1462 

L.  &  N.  R.  R.  Co.  V.  Smith 1469 

L.  &  N.  R.  R.   Co.   V.  Logsden'B 

Adm'r If56 

L.  &  N.    R.    R.    Co.  V.    Ewlng's 

Adm'r 1719 

L.  &  N.  K.  R.  Co.  V.  Lowe 2817 

L.  &  N.  R.  R.  Co.  V.  Board 2180 

L.  &   N.  R.  R.  Co.   V.   Sullivan's 

Adm'r 1302 

L.  &  N.  R.  R.  Co   V.  Carter law 

L.  &  N.  R.  R.  Co.  V.  Brooks 1307 

L.  &  N.  R.    R.  Co.  V.  Cumnock, 

&c i88(» 

Louisville  and  Cincinnati  Packet 

Co.  V.  Bottorff.  &c 1824 

Louisville  and  Cincinnati  Packet 

Co.  V.  Mulligan 1287 

Louisville  Banking  Co.  v.  Buch- 
anan  2167 

Louisville     Presbyterian      Theo. 

Sem.  V.  Botto,  &c 2137 

Louisville,  Anchorage  and  Pewee 

Valley     Electric    Ry.      Co.    v. 

Whipps.  &o 2312 

Louisville  Ry.  Co.  v.  Meglemery.1687 

Louisville  Ry.  Co.  v.  Teekin   ...  Ifi5i2 

Louisville  Ry.  Co.  v.  Colston.  . . .  1933 

Louisville  Ry.  Co.  v.  Meglemery  2062, Mutual   Benefit  Life  Ins.   Co.  v. 

L.    &    E.    Mall    Co.    V.    Barnes'        ,    Harvey,  &c 1992 


Page. 

Mangel  Box  Go.  v.  City  of  Louis- 
ville  1861 

Metropolitan    Life     Ins.    Co.    v. 

Moope 1748 

Metropolitan    Life    Ins.     Co.    v. 

Moore  161S 

Metropolitan  Life  Ins.  Co.  v.  As- 

muB 1660 

Merchants  and  Farmers  Bank  v. 

Clelland,  &c 1169 

Miller  V.  Commonwealth 1285 

Miller  v.  Commonwealth 1981 

Miller  V.  Baker 1858 

Miller,  &o.  v.  Wireman.  &c 2800 

Mise  V.  Commonwealth 2207 

Mobile    &    Ohio    R.    R.    Co.    v. 

Reeves 2286 

Montgomery  v.  Montgomery  —  2018 

Montgomery  v.  Montgomery 168:^ 

Monehan,  &c.  v.  South  Covington 

and  Cincinnati  Street  Ry.  Co  1920 
Monongahela   River  Consolidated 

Coal  and  Coke  Co.  v.  Campbell.  1599 
Mooney,  &c.    v.  Ky.  Western  Ry. 

Co.,  &c 1760 

Moore  v.  Manne 2274 

Moore  v.  Potter 1216 

Moran  v.  Vickroy 1805 

Morpe  V.  C.  &  O.  Ry.  Co 1169 

Muir  V.  Thixton.  Mlllett  &  Co... 1688 

Muldoon  V.  Meriwether 2086 

Mull  ins  V.  Commonwealth 2044 

Mnllins  V.  Vanarsdall    1979 

Mutual  Life  Ins.  Co.  of  N.  Y.  v. 

Luww 2062 


Adm'r 2036 

Louisville  Gas.  Co.   v.  Ky.  Heat- 
ing Co 1321 

Lynn's   Ezt'x,     &o.      v.     Logan 

County  Bank's  Ass'ee 16^8 

McG ruder  v.  Potter.  &c 1836 

Malone's  Committee  v.  Lebus...  1146 
Manchester     Assurance     Co.    v. 

Dowell.  &c 2240 

Mann  &  Marrsv.  Commonwealth. 22^1 

Mann  v.  Commonwealth 1964 

Marion  County  v.  L.  &  N.  R.  R. 

Co 1600 

Marks  &  Stlx  v.  Hardy's  Adm'r. 1770 
Marks  &  Stix  v.  Hardy's  Adm'r. .  1009 

Martin  v.  Commonwealth 192rt 

Martin  V.  Barnhlll 1384 

Mason  v.  L  C.  R.  R.  Co 1214 

Mathews,     Ass'ee     v.    Mathews, 


Ass'ee 1^73 

Mattingly's  Adm'r.  &c.  v.  Hazel.  1483  Owsley,  Sr.  v.  Sarah  Owsley 
Maxeyv.  Town  of  Tompkinsville  19-J8  Pacific  Mutual    Life   Ins.    Co. 


Nail  V.  Coulter,  Auditor 1891 

Nevian  v.  Herr 1476 

N.  Y.  Life  Ins.  Co.  v.  Hord 1631 

N.  Y.  Life  Ins.  Co.  v.  Howl 1219 

N.  Y.  Life  Ins.  Co.  v.  Melnken's 

Adm'r 2118 

Xlpp's  Adm'x  V.  C.  &  O.  Ry.  Co.2836 

Noble,  Supt.  V.  White 1282 

Norman,  &c.  v.  Central  Ky.  Asy- 
lum  1846 

North  v.  Rogers 1642 

Nutter  V.  Southern  Ry.  in  Ky...  170O 

Obeniorfer.  &c.  v.  White    1629 

O'Neal  V.  F.  A.  Neider  Co  2279 

O'Rear  v.  Commonwealth   1637 

Orth,  &c.  V.  Park  &  Co 1910 

Owens,  &c.  v.  Meredith,  &c  ....  1486 

Owens,  &c.  v.  Jenkins,  &c 1667 

Owslev,  Sr.  v.  Owslev,  Jr 1186 

Owslev,  Sr.  v.  Owsley,  .Ir 1218 

V. 


Mayer  v.  Mayer 1823      Bailey 146S 

Mayfield  Woolen  Mills  v.  Frazier,         I  Page,  &c.  v.    Southern  Construe- 
By,  &c  ......... ..     ...      ...2263'     tion  Co.,  i&c 1634 


McAdams  &  Morford  v.  Norton's 

Ass'ee 17U* 

McGulre,  &c.  v.  Whitt 2275 

McKown  V.  Gettys  &  Gilbert 2071 

McMakin  v.  Commonwealth   2195 


ParriRh  v.  L.  &  N.  R.  R.  Co  . ...  1524 
Parker's  Adm'r  v.  Cum.  Tel.  and 

Tel    Co 1891 

Parker.  Jones  &  Steele  v.  Parker.  219a 
Parkerson,  Adm'x  v.  L.  &  N.  R. 

R.  Co 


TABLE  OF  OASES. 


Vll 


Park  &  Go.  v.  Olty  of  Louisville  . .  1910 
Patterson    v.    Maysville     &    Big 

SaDdyR.  R.  Co.,  &o  1750 

Paynter  V.  Miller 2^3 

Peacock    DiscilliDK    Co.   v.  Com- 
monwealth   1778 

Pearson  v.  Commonwealth 186fl 

Pennsylvania   Fire     Ins.    Co.    v. 

Younj?,  &o 1350 

Pieroy  v.  Smith.  &o 2158 

Pfistorer  v.  Peter,  &o 1«05 

Pike,  Morgan  &  Co.  v.  Wathen.   .1284 
Planters  Bank  and  Trust  Co.  v. 

Major,  &c 19W 

Powers,  Ex'or  V.  Powers,  &c.   ...1468 

Pratt  V.  Coulter,  Auitor 1 898 

Prentice  v.  Oliver 1676 

Prlcev.  Price 1808 

Pritchett  v.  Continental  Casualty 

Co 2064 

Provident  Savings  Life  Assurance 
Society  of  N.  Y.  v.  Bailey,  By, 

&o 2251 

Palaskl  County  v.  Sears 1881 

Pollins,  &c.   V.  Board  of  Educa- 
tion of  Methodist  Church 1715 

Qaintance  v.  Farmers  Mutual  Aid 

Ass'n .' 1379 

Ramsey  v.  Keith,  Adm'r,  Ac 1H02 

Beaffan  v.  Duddy 1664 

Reed  v.  Taylor,  &c 179H 

Reed,  &o.  v.  Reed,  &c 28:24 

Reirister  Newspaper  Co.  v.  Yeiser, 

Mayor 2188 

Bbodes,    &o.    v.    The    Frankfort 

Chair  Co 2042 

Rhodes,  &o.  v.  Lowry  &  Qoebel . .  1708 

Rivers  v.  Morris,  &c 1416 

Rives,  &o.  V.  Garrott,  &c 2165 

Roberts  v.  Farmers  Bank 2296 

Bobinaon.  fto.  v.  Mmhall 1786 

Robinson.  &o.  v.  Talbott,  &c  . . . .  1914 

Rogers  v.  Costigan 1849 

Rose  V.  Campbell,  &c 1263 

Row  V.  Johnson,  &c 1799 

Salt  Lick,  Esculapia  and  Mt.  Car- 
niel  Turnpike  Road  Co.,  &c.  v. 

Oiltilin,  Sr 1819 

Salyer  v.  Elkhom  Land  Improve- 
ment Co  1210 

Sanders  v.  Commonwealth 1166 

Savage  v.  Bulger 1269 

Soott^s  Adm'r  v.  Scott,  &o 1866 

Scottish  Security  Co.  *s  Receiver 

▼.  Starks 1722 

Scott,  &c.  V.  Powers,  Little  &  Co.  1640 

Seaborn  v.  Commonwealth 2203 

Selby  V.  Commonwealth 2209 

Shackelford  v.  Commonwealth.  ..1880 

Sharp,  &c.  v.  Harris,  &c 1463 

Sbemwill  v.  O.  &  N.  R.  R.  Co.  ..1671 

Sbinkle  v.  McCullough 1 143 

Sights  V.  L.  &  N.  R.  R.  Co 1548 

Simmons  v.  Reinhart 1804 

Smallhouse     v.     American    Nat. 

Bank    1485 

Smith,  &c.,  Ex^ors  v.  Isaacs,  &c.  .1727 
Smith  V.  Lawler&Son 1781 


Page. 

Smith  V.  Smith 1790 

Smith,  Adm'r  V.  Smith,  &c 1960 

Smith  V.  Petrle    2014 

Smith  V.  Ballard,  &c 1290 

Smith  V.  Ky.  Lumber  Co 1886 

Snelling'fl  Adm 'r  v.  Lewis 1856 

Snell  V.  Payne,  &c 1888 

Southern   Planing    Mill,    &c.    v. 

Doerhoefer's  Ex'or,  &c 1834 

South   Covington    Dist.,   &c.    v. 

Kenton  Water  Co ....  1592 

Southern    Ry.     in    Kentucky    v. 

Otis'  Adm'r 1688 

Sparks  v.  Deposit  Bank  of  Paris, 

&o 1481 

Sparks  V.  Walden.  &c 1937 

Spieht  V.  Louisville  Water  Co    ..  1606 
Spriggs,  &o.  V.  Siuipkins'  Adm'r, 

&c 1788 

Stalleup,  &c.  V.  Cronley's  Trus- 
tee, &c 1675 

Steele  v.  Faris 1749 

Stephenson's  Adm'r  v.    I.  C.  R. 

R.  Co.,  &c 2011 

Stovall  V.  Haynes 1789 

Strater    Bros.      Tobacco     Co.    v. 

Commonwealth . .  / 1717 

Stroh   V.    South    Covington   and 

Cincinnati  Ry.  Co 1668 

Siipreme  Council  Knights  of 
Equity  of  the  World  v.  Heine- 
man  1604 

Swanson  v.  Smith,  &c 1260 

Tanner  v.  Nichols 2191 

Tarvin,    &c.    v.    Walker's    Creek 

Coal  and  Coke  Co 2246 

Taylor,  &c.  v.  Russell 1662 

Tennent  Shoe  Co.   v.    Stovall  & 

Brand.  &c 1616 

Terry.  &c.  v.  Warder 1486 

The  WAshingtOB.:  Life  Ins.  Co.  v. 

Glover 1827 

Thiol   V    South     Covington   and 

Cincinnati  St.  Ry.  Co 1690 

Thompson  v.  St4irk,  &c 1882 

Thompson,  &o.  v.  Reagan 1684 

Thompson  v.  Thompson 1626 

Thruston's  Adm'r,   &c.   v.    Pra- 

ther,  &c    1187 

Tines  V.  Commonwealth 1288 

Tipton  V.  Commonwealth 1647 

Tompkins  v.  Commonwealth 1254 

Town   of  Central    Covington   v. 

Busse  &  Dressman 2179 

Town  of  Bronflfey  v.  Bodkin 1245 

Town  of  London  v.  Boyd 1887 

Turner  v.  Commonwealth 2161 

Turner's  Trustee,  &c.  v.  Wash- 
burn. &c 2198 

Twyman's  Adm'r  v.  Board  of 
Councilmen,  City  of  Frankfort .  1C20 

Underbill  v.  Murphy,  &c 1781 

United  Loan  and  Deposit  Bank  of 

Campbellsburg  v.  Bitzer 1688 

U.  S.  Cast  Iron  Pipe  and  Foun- 
dry Co.  V.  Goble 1698 

U.  S.  Fidelity  and  Guaranty  Co. 
V.  Blackley.  Hurst  &  Co 1271 


vm 


TABLE  OF  OABEB. 


Page. 
Utter.  Adams  &  Allen  ▼.  Smith, 

&c 2873 

Vancebura  and  Stent's  Lane  T. 

P.    B.  Co.  y.  Mayfiville  &  Big 

Sandy  R.  R.  Co 1404 

Vaughn,  &c.  v.  Duff 1662 

Vaughn,  &o.  ▼.  Justice,  &c 1666 

Wade  V.  Keown 1787 

Walker  V.  Commonwealth    1729 

Walker  v.   Bank  of  Manchester, 

&c 1960 

Wallace,  &c.  v.  Knozville  Woolen 

Mills 1446 

Walling  V.  Eggers.  &o 1563 

Walton  T.  Commonwealth 2129 

Walter,  &c.  v.  Snigger,  &o 1597 

Wathen  V.  Poole,  &o 2294 

Watts  V.  Parks 1908 

Watts  V.  Nat.  Cash  Register  Co    .1847 

Webb,  &c.  V.  Webb,  &o 1476 

West.    Ky.     Telephone     Co.      v. 


Pag*. 

Western   and  Southers  Life  Ins. 

Co.  V.  Brennan 1260 

White,   Branch,  McConkin.  Shel- 
ton  Hat  Co.  v.  Carson  &  Co ... '.  12S0 

Whitney  v.  Whitney ...  114» 

Wilhite  V.  Convent  of  6x>od  Shep- 
herd  1875 

Willis,  &c.  V.  Thornton 1691 

Williams  v.  Commonwealth 1604 

Williams  t.  Commonwealth 2041 

Wilson,  Adm'r  v.    Chess  &  Wy- 

mond  Co         1666 

Wood  V.  Howk.  &c 2109 

Woodruff,  &c.  V.  Commonwealth.  1648 
Woodland  Cemetery  Co.   v.   Elli- 
son  2069 

Woolfolk  V.  City  of  Paducah 2149* 

Wright  V.  Williams 1877 

Yeager  v.  Nat.    Bldg.  and  Loan 

Ass'n... 1868 

Zimmerman  v.  Brooks 2284 


Pharis 1838  Zook,- &c.  v.  L  C.  R.  R.  Co 


.2194^ 


^l\e  ]^eTitiicky  [^aW  Reporter 


Vol.  25.  FEBRUARY  1,  1904.  No.  15 


KENTUCKY  COURT  OF  APPEALS. 


THRUSTON'S  ADM'R,  &c.  v.  PRATHER,  &c. 
(Filed  December  3,  1903— Not  to  be  reported. ) 

1.  Wills— Probate  of— Codicil -The  mere  statement  of  nn  illiterate  person, 
who  could  neither  read  nor  write,  that  a  testator  a  short  time  Ixjfore  his 
death  had  sent  for  three  persons  unknown  to  the  witness,  who  came  to  his 
room,  and  had  dictated  a  codicil  to  his  will  to  one  of  them,  who  wrote  it 
down,,  and  that  the  testator  signed  the  writing  and  the  two  other  persons 
and  the  witness  signed  it  as  witnesses  is  not  sufficient,  in  the  absence  of 
the  paper  itself,  to  authorize  the  subpiission  to  a  jury  of  the  question 
whether  or  not  the  will  offered  for  probate  was  modified  or  revoked  by  the 
alleged  codicil. 

2.  Precatory  trust— The  proTision  of  a  will  that  '*all  the  rest  and  residue 
of  my  estate,  real,  personal  or  mixed,  leg&l  or  equitable,  I  devise  absolutely 
and  in  fee  simple  to  my  dear  wife,"  can  not  be  considered  as  modified  or  re- 
voked by  an  undated  letter  addressed  by  the  testator  to  his  wife,  containing 
merely  expressions  of  advice  and  recommendation,  and  closing  with  "all  I 
ask  when  you  go,  you  will  not  leave  all  to  yours;  but  that  you  will  share 
some  with  Ellen. ' ' 

Bodley,  Basklu  &  Morancy,  A.  T.  Burgwin  and  Matt  0*^oherty  for  ap- 
pellants. 

W.  S.  Hogan  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Barker. 

Hamilton  Pope  died  at  his  residence  in  Jefferson  county,  Kentucky,  in 
1893.     He  left  two  holographic  wills,  the  first  of  which  is  as  follows: 

*'ln  the  name  of  God,  Amen  :  I,  Hamilton  Pope,  of  the  city  of  Louisville, 
and  State  of  Kentucky,  do  make  this  will,  knowing  as  I  do  my  dear  wife 
will  make  at  her  death  such  disposition  of  my  property  as  would  be  accept- 
able to  me  were  I  alive,  1  give  and  devise  to  her,  my  said  wife,  Henrietta, 
all  the  real  and  personal  estate  I  may  die  seized  of  or  possessed  in  fee  simple 
and  absolutely  and  as  fully  as  words  can  express  it,  and  I  appoint  her  ex- 
ecutrix of  this  will,  and  request  no  security  be  required  of  her. 
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"In  witness  whereof  I  hereto  set  my  hand  this  9th  of  June,  1868. 

(Signed)     "HAMILTON  POPE." 

The  will  of  1868  was  probated  by  oi-der  of  the  county  court  on  the  6th  day 
of  Decenilwr,  1893.  Subsequently  a  later  will  having  been  discovered,  the 
order  probating  that  of  1868  was  set  aside,  iind  the  latter  instrument  was 
admitted  to  probate  on  the  27th  day  of  March,  1894.    It  is  as  follows: 

"In  the  name  of  God,  Amen:  I,  Hamilton  Pope,  of  the  city  of  Louisville 
and  State  of  Kentucky,  make  this  my  last  will : 

"1st.  I  give  and  devise  to  Hamilton  Pope  Prather  my  watch  (which  his 
father  presented  to  me)  with  its  accomp.minjents,  to  be  handed  to  him  when 
my  wife,  hia  grandmother,  shall  deem  it  advisable. 

"2d.  All  the  rest  and  residue  of  my  estate,  rtyil,  per.sonal  or  mixed,  legal 
or  equitable,  I  devise  absolutely  and  in  fee  simple  to  ' my  dear  wife,  Hen- 
rietta, and  I  appoint  her  my  executrix,  and  requ?st  the  county  court  not  to 
require  security  of  her,  and  also  request  that  she  will  not  return  any  in- 
ventory or  appraisement  of  my  personal  estate. 

"In  witness  whereof  I  hereto  set  my  hand  this  8th  day  of   September,  1891. 

(Signed)    "HAMILTON  POPE." 

Among  the  papers  of  the  decedent  was  found  the  following  letter,  wholly 
written  by  himsi^lf,  and  addressed  to  his  wife: 

"To  my  dear  wife— I  am  now  old.  in  b;\d  health,  and  feeble,  and  have 
been  hard  run  and  despondent.  I  have  maintained  you  in  some  style,  and 
have  tried  to  gratify  your  desire  for  travel.  I  have  helped  your  ftimily,  and 
more  so  than  I  have  done  mine.  I  recommend  when  1  am  gone,  which  shall 
not  now  be  long,  you  sell  your  home,  my  twenty  acres,  and  my  ofl3ce,  and, 
indeed,  all  I  have,  if  necessary  to  maintain  you.  1  am  under  no  obligations 
to  your  family  or  mine.  All  I  ask  when  you  go,  you  will  not  leave  all  to 
yours;  but  that  you  will  share  some  of  it  with  Ellen  Thruston.     *    *    * 

(Signed)    "HAMILTON  POPE." 

Contending  that  the  decedent,  who  died  childless,  hnd  executed  a  will  sub- 
sequent to  that  of  1891,  which  revoked  that  instrument,  and  that  the  latter 
will  had  been  suppressed  or  destroyed,  Mary  T.  Pope,  Curran  Pope,  Pendle- 
ton Pope  and  A.  T.  Pop-^,  who  were  heirs  at  law  of  the  decedent,  together 
with  Ellen  Thriiston,  appealed  from  the  order  of  the  Jefferson  County  Court, 
admitting  to  probate  the  will  of  1891,  to  the  Jf-fferson  Circuit  Court,  and 
upon  a  trial  there  had  Ellen  Thruston's  administrator  (she  having  in  the 
meantime  died),  sought  to  estjiblish  the  letter  left  by  the  decedent,  addressed 
to  his  wife,  as  a  part  of  his  will.  The  contestants,  Mary  T.  Pope,  &c., 
undertook  to  establish,  by  evidence,  that  the  decedent  had  executed  a  will 
subsequent  to  that  of  189J,  which  in  effect,  at  least,  revoked  that  instru- 
ment, they  claiming  that  the  will,  the  execution  of  which  they  sought  to 
establish,  had  been  destroyed  or  suppressed. 

The  trial  of  the  questions  thus  raised  resulted  in  the  court  peremptorily 
instructing  the  jury  that  there  was  no  evidence  which  would  warrant  them 
in  finding  that  Hamilton  Pope  had  executed  a  will  subsequent  to  1891,  as 
claimed  by  the  contestants.  The  question  as  to  whether  or  not  the  letter 
addressed  by  the  decedent  to  his  wife  constituted  a  part  of  his  will  was  sub- 
mitted to  the  jury,  who  found  adversely  to  that  paper.     Of  the  ruling  of  the 
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^«ourt,  and  the  verdict  of  the  jury,  Ellen  Thruston's  administrator,  and  the 
-contestants,  Mary  T.  Pope  and  others,  are  now  oomplaiuing. 

The  ezeoution  of  the  will  sought  to  he  established  by  Mary  T.  Pope  and 
others  depends  upon  the  evidence  of  Annie  Wilson,  a  colored  woman  who 
was  in  the  employ  of  the  decedent,  who  states  that  some  time  Ijefore  his 
-death  Hamilton  Pope  sent  her  with  a  note  to  his  office;  that  in  response  to 
this  note  three  gentlemen  came  to  the  house  of  the  decedent,  and  were 
ushered  into  his  presence  in  his  sick  room;  that,  with  his  consent,  she  re- 
mained in  the  room  and  heard  all  that  transpired;  she  did  hot  know  who 
the  three  gentlemen  were,  but  describes  one  of  them  as  being  tall  and  dark 
t^omiplezioned,  who  addressed  the  decedent  as ''Uncl^ Hamilton;"  that  she 
heard  the  decedent  tell  this  gentleman  that  he  desired  to  write  a  "codicy" 
(codicil),  and  wished  him  to  write  down  what  he  (the  decedent)  should  die" 
tate;  that  thereupon  the  decedent  directed  him  to  write  that  Hamilton  Pope 
Prather  was  to  have  S12,000;  that  the  balance  of  his  estate  should  go  to  his 
wife  for  life,  with  remainder  to  his  heirs  at  law;  that  she  saw  the  tall,  dark 
i^entleman  apparently  write  on  a  piece  of  paper  in  response  to  this  dictation ; 
that  after  it  was  finished  the  emanuensis  handed  the  paper  to  Hamilton 
Pope,  who  thereupon  took  a  pen  and  wrote  something  on  the  paper;  that 
the  other  two  gentlemen,  who  came  with  the  emanuensis,  also  wrote  some- 
thing on  the  paper,  and  that  she  was  then  called  on  to  attest  the  instrument 
thus  written. 

The  witness  describes  herself  as  being  wholly  illiterate.  She  could  not,  of 
-course,  have  read  what  was  written  on  the  paper  which  she  claims  to  have 
-attested;  she  did  not  heir  it  read,  as  it  was  merely  handed  by  the  emanuensis 
to  the  decedent,  who  read  it  himself;  she  does  not.  therefore,  know  what 
was  written  upon  the  paper;  she  does  not  know  whether  or  not  the  decedent 
signed  it;  she  saw  him  take  a  pen  and  go  through  the  motion  of  writing 
but,  being  unable  to  read,  she  did  not,  and  could  not,  know  what  he  had 
written.  For  the  same  reason  she  did  not  know  whether  either  of  the  other 
witnesses  to  the  instrument  signed  their  names;  ^he  saw  them  do  as  the  de- 
cedent had  done,  but  could  not  state  whether  their  names  were  subscribed 
to  the  paper  or  not.  She  does  not  even  know  that  her  own  name  was  writ- 
ten as  a  witness;  she  saw  something  written,  and  she  was  called  on  to  touch 
the  pen ;  and  this  is  all  that  she  knows  as  to  the  formal  execution  of  the  will. 

Section  4838  of  the  Kentucky  Statutes  provides:  "No  will  shall  be  valid 
unless  it  is  in  writing,  with  the  name  of  the  testator  subscribed  thereto  bj 
himself,  or  by  some  other  person  in  his  presence,  and  by  his  direction;  and, 
moreover,  if  not  wholly  written  by  the  testator,  the  subscription  shall  be 
made,  or  the  will  acknowledged  by  him  in  the  presence  of  at  least  two  cred- 
ible witnesses,  who  shall  subscribe  the  will  with  their  names  in  the  presence 
of  the  testator. ' ' 

Section  4833:  "No  will  or  codicil,  or  any  part  thereof,  shall  be  revoked 
unless  *  *  *  by  a  subsequent  will  or  codicil,  or  by  some  writing  declaring 
an  intention  to  revoke  the  same,  and  executed  in  the  same  manner  in  which 
a  will  is  required  to  be  executed,  or  by  the  testator,  or  some  person  in  his 
presence,  and  by  his  direction,  cutting,  tearing,  burning,  obliterating,  can- 
celing, or  destroying  the  same,  or  the  signature  thereto,  with  intent  to  re- 
voke." 
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The  testimony  of  Annie  Wilson  fails  to  show  the  execution  of  a  will 
within  the  provisions  of  the  statute.  Giving  everything  that  she  said  upon- 
the  subject  its  utmost  force  and  effect,  there  is  no  evidence  that  the  eroanu- 
ensis  wrote  down  what  the  decedent  dictated  to  hin>,  or  that  Hamilton  Pope» 
or  any  of  the  supposed  witnesses,  signed  the  i>aper  in  question.  If  the  paper- 
had  been  produced,  and  the  witness  had  identified  it  as  the  paper  which  she- 
saw  before  her  when  she  touched  the  pen,  then  the  instrument  would  have- 
spoken  for  itself,  and  been  worthy  to  be  submitted  to  the  jury;  but  in  the- 
absence  of  the  pnper  we  think  the  evidence  fulls  short  of  the  requirementa 
of  the  statute,  and  that  the  trial  judge  properly  excluded  this  issue  from  the- 
consideration  of  the  j^ry.  This  conclusion  is  fully  sustained  by  the  reason. 
Ing  of  the  court  in  the  oases  of  Chisholm  v.  Ben,  7  B.  Mon.,  408,  and  Mackiik 
V.  Mercer,  14  Bush,  434. 

The  ruling  of  the  trial  judge,  as  to  the  letter  sought  to  be  established  by 
the  administrator  of  Ellen  Thurston,  was  more  favorable  to  him  than  he- 
was  entitled.  The  p.iper  bears  no  date,  and  there  was  no  evidence  as  to^ 
when  it  was  written. 

The  will  of  Hamilton  Pope,  executed  in  lh91,  was  fully  established  by  the- 
evidence;  indeed  there  was  no  attempt  to  dispute  its  validity  as  a  testa- 
mentary instrument  at  the  time  of  its  execution;  all  that  was  contended  by^ 
the  contestants  was  that  it  had  been  revoked,  ob  modified,  by  a  subsequent 
will.  In  order  to  establish  the  letter  as  a  testamentary  instrument,  whiolk 
would  modify  or  supplant  the  will  of  18«1,  it  was  necessary  to  be  shown,  by 
Home  evidence,  that  it  was  written  subsequently  to  the  8th  day  of  Septem- 
ber, 1891;  this  the  evidence  bearing  upon  this  Issue  wholly  failed  to  do. 

Moreover,  we  think  the  letter  was  not  testamentary  in  character.  In  the- 
first  place,  it  was  a  letter  written  by  the  decedent  to  his  wife,  and  does  not- 
purport,  uix)n  its  face,  to  be  anything  more  than  an  expression  of  advice 
and  recommendation,  leaving  to  her  the  question  of  compliance.  The  very- 
fact  that  the  testator,  who  was  a  learned  lawyer,  based  his  wish  with  regard 
to  his  property  after  the  death  of  his  wife,  in  a  confidential  letter  directed  to 
her  alone,  which  she  w<is  under  no  obligation  or  duty  to  exhibit  or  show  to- 
any  one,  strongly  tends  to  show  that  the  decedent  did  not  intend  it  to  operate* 
as  a  testament.  The  expressions  contained  in  the  letter  are  more  usually 
found  in  instruments  about  whose  testamentary  character  there  exists  no. 
doubt,  and  when  so  found,  they  are,  perhaps,  entitled  to  more  weight,  aa 
establishing  precatory  trusts,  than  when  written  in  private  letters.  But 
had  the  words  in  question  been  written  by  Hamilton  Pope  in  the  will  of" 
1891  they  would  not,  in  our  opinion,  have  established  a  precatory  trust.  la 
the  case  of  Bryan  v.  Milby,  24  Atl.,  333  (Court  of  Chancery  of  Delaware), 
the  will  of  the  testator  contained  the  following:  "I  give  and  devise  to  my 
wife,  Mary  Bryan,  all  of  my  estate,  both  real  and  personal;  and  I  do  hereby 
authorize  and  direct  my  executrix  hereinafter  named  to  sell  my  real  eetate- 
B8  soon  as  it  can  be  sold  to  advantage,  and  to  invest  the  money  in  good 
stocks  and  bonds.  And  I  do  request  my  wife,  if  she  should  not  require  the- 
whole  of  my  estate  as  a  support,  that  she  will  will  at  her  death  the  reumlnder- 
to  the  children  of  my  brother,  Charles  A.  Bryan,  of  Cecil  county.  Maryland.  **^ 
This  was  held  not  to  create  a  precatory  trust. 

In  the  case  of  Marti's  Estate  (Supi-eme  Court  of  California),  (51  Pac.  964», 
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"the  precatory  words  of  the  will  were:  "Upon  the  death  of  my  wife  I  desire 
'^ne^half  of  the  property  bequeathed  to  her  shall  be  devised  by  her  to  my 
-relatives."  These  words  were  held  not  to  constitute  a  trust.  The  court 
«aid:  '* The  words,  themselves,  fall  far  short  of  a  command,  or  direction, 
^nd  are  rather  iu  the  nature  of  an  expression  of  the  testator's  feelings,  and 
a  suggestion  or  recommendation  to  be  considered  by  her  in  making  a  testa- 
mentary disposition  of  her  estate,  or  as  a  reason  to  influence  her  therein. " 

In  the  case  of  Hopkins  v.  Glunt,  111  Penn.,  287,  the  language  of  the  will 
was : 

"I  give,  devise  and  bequeath  to  my  beloved  wife,  Margaret  Hopkins,  her 
lieirs  and  assigns  forever,  all  my  property,  real,  personal  and  mixed,  of 
whatever  nature  and  quantity  soever,  and  wherever  the  same  shall  be  at 
the  time  of  my  death.    *    *    * 

'*My  further  request  is  that  at  the  death  of  my  wife,  Margaret  aforesaid, 
libat  she  will  so  devise  what  she  may  have  among  our  daughters,  Martha's 
•i^nd  Elisa's,  children,  share  and  share  alike." 

This  was  held  not  to  constitute  a  precatory  trust. 

In  the  case  of  Igo  v.  Irvine,  24  Ky.  Law  Rep.,  1166,  the  precatory  words 
were:  *'I  make  it  as  a  request  of  my  children,  that  if  any  ot  them  should 
die  without  issue,  that  in  so  far  as  they  may  have  received  any  estate  frpm 
me,  that  at  their  death  they  will  the  same  to  my  surviving  children,  other 
Issue  of  those  who  may  be  dead.  I  think  this  is  but  a  reasonable  request, 
and  I  have  confidence  that  it  will  be  complied  with  by  my  childrefi." 

The  court  held  that  the  language  in  question  did  not  constitute  a  trust. 
In  its  opinion  the  court  cited  with  approval  the  following  language  from 
Hess  V.  Singleton,  114  Mass.,  667:  "It  is  a  settled  doctrine  cf  courts  of  ohan> 
-eery  that  a  devise  of  bequest  to  one  person,  accompanied  by  words  express- 
ing the  assurance,  entreaty  or  recommendation  that  he  will  apply  to  the 
l>eneflt  of  others,  may  be  held  to  create  a  trust,  if  the  subject  and  obligation 
-are  suflSciently  certain.  Some  early  English  cases  had  a  tendency  to  give 
this  doctrine  the  weight  of  an  arbitrary  rule  of  construction ;  but  the  latter 
-cases  in  this,  and  in  all  other  questions  of  interpretation  of  wills,  the  in- 
•tention  of  the  testator  as  gathered  from  the  whole  will  controls  the  court. 
In  order  to  create  a  trust  it  must  appear  that  the  words  were  intended  by 
the  testator  to  be  imperative.  And  when  the  property  is  given  absolutely, 
and  without  restriction,  a  trust  is  not  to  be  lightly  imposed  by  mere  words 
of  recommendation." 

In  the  case  of  White,  &c.  v.  Irwin,  34  Ky.  Law  Rep.,  9458,  the  words  were: 
"I  make  it  as  an  earnest  request  of  my  said  son,  I,  Shelby  Irwin,  that  if  he 
should  die  without  having  issue,  he  give  said  805  acres  of  land,  or  its  value, 
to  my  daughter,  Sarah  I.  White,  if  living;  if  not,  then  to  her  children ;  if 
-any  of  her  children  should  be  dead,  having  issue,  in  that  event,  said  issue 
"is  to  receive  one  equal  share. ' ' 

This  language  was  held  not  to  create  a  trust.  The  principle  established 
by  the  cases  cited  makes  it  clear  that  the  letter  written  by  Hamilton  Pope 
to  his  wife  was  not  intended  as  a  will,  gr  a  codicil  to  a  will;  its  lan< 
j^iAge  merely  indicates  his  wishes,  without  any  intention  on  his  part  to 
hamper  the  devise  to  his  wife  by  any  absolute  conditions.  His  will  is:  "All 
^he  rest  and  residue  of  my  estate,  real,  personal  and  mixed,  legal  or  equi- 
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tftble,  I  devise  absolutely  and  in  fee  siniple  to  my  dear  wife,  Henrietta.  ** 
This  strong  language  is  not  to  be  modified  or  revoked  by  words  which,  on 
their  face,  are  simply  advisory,  or  recommendatory.  The  propounder  of  the 
Will  of  1891  was  entitled  to  a  peremptory  instruction  as  against  the  admin- 
istrator of  Ellen  Thruston,  on  the  issues  raised  by  the  letter;  and  this  beioc^ 
true,  he  was  not  prejudiced  by  the  ruling  which  submitted  the  paper  in 
question  to  the  jury. 
Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 


WHITNKY  V.  WHITNEY. 

(Filed  December  4,  1903— Not  to  be  reported.) 

Settlement  of  partnership— Sale  of  property— Where  it  is  admitted  by  the- 
adverse  party  that  a  sale  of  the  real  and  personal  property  belonging  to  fw 
partnership  will  be  necessary  to  a  settlement  of  the  affairs  of  the  partner- 
ship and  nothing  appears  to  show  that  a  sale,  as  directed,  will  result  in  In- 
jury or  loss  to  the  firm,  the  judgment  can  not  be  successfully  attacked  as. 
premature. 

B.  F.  Graziani  for  appellant. 

W.  A.  Byrne  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  brought  by  appellee  in  the  court  below  to  settle  a  partner^ 
ship  that  had  long  existed  Ijetwten  the  appellant  and  himself  in  the  insur- 
ance business. 

The  petition  sets  forth  the  dissolution  of  the  partnership,  the  inability  or 
the  parties  to  agree  upon  a  basis  of  settleilient,  and  further,  that  there  ai^ 
partnership  assets,  consisting  of  $6,0()0  on  deposit  in  two  of  the  banks  of  Cov- 
ington, some  real  estate,  an  office  lease  yet  unexpired,  and  personal  property 
consisting  of  office  furniture  and  certain  stocks  of  value,  and  also  that  the 
firm  owed  some  debts  which  should  l)e  paid  out  of  its  assets,  and  that  there 
are'  due  it  certain  debts  from  others. 

A  settlement  of  the  partnership  is  asked  as  between  the  partners  and  aa 
between  them  and  all  others,  and  to  that  end  that  a  commissioner  be  ap- 
pointed to  take  charge  of  the  property  and  assets,  and  that  he  be  ordered  to 
collect  what  is  due  the  firm  and  pay  its  indebtedness  and  make  final  settle- 
ment of  its  affairs  as  prayed. 

It  further  appears  from  the  averments  of  the  petition  as  well  as  from  the 
evidence  that  the  property,  real  and  personal,  belonging  to  the  ptirtiiership  la. 
of  such  a  character  as  to  require  Its  sale  in  order  to  make  a  settlement  of 
the  affairs  of  the  partnership,  and  in  this  view  of  the  case  the  lower  court, 
on  appellee's  motion,  entered  the  judgment  appealed  from,  which  directecl 
the  sale  of  the  real  and  personal  estate  described  therein.  Appellant  com- 
plains that  the  judgment  was  premature.  It  is  not  denied,  however,  that 
such  a  sale  of  the  real  and  personal  property  of  the  partnership  will  be  neoea- 
sary  to  a  settlement  of  its  affairs.  We  are  of  opinion  that  the  judgment  or 
sale  was  proper.   No  reason  is  shown  why  the  sale  of  the  partnership  properts^ 
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should  be  postponed,  and  it  is  admitted  that  no  settlement  of  the  partner- 
ship cm  be  made  without  such  a  sale.  The  judarment  makes  no  disposition 
of  the  proceeds  of  s^lle.  So  the  proceeds  will  be  held  by  the  commissioner 
subject  to  the  order  of  the  court  and  may  be  applied  as  hereafter  adjudged, 
either  in  paying  the  indebtedness  of  the  partnership  or  by  dividing  it  be- 
tween the  partners  themselves.  It  is  not  shown  that  any  injury  or  loss  will 
result  to  the  firm,  its  members  or  creditors,  by  such  a  sale  of  lt«5  property  as 
is  contemplated  by  the  judgment,  but,  upon  the  contrary,  it  would  seem  that 
such  a  sale  will  serve  to  hasten  the  settlement  of  the  affairs  of  the  partner- 
ship, which  is  apparently  desired  by  each  of  the  piirtners. 
Wherefore,  the  judgment  is  affirmed. 


SHINKLK  V.  McCULLOUGH. 
(Filed  December  3,  1903.) 

1.  Personal  injuries— Damages— Instructions— In  an  action  t<}  recover  dam- 
ages for  persona]  injuries  resulting,  as  alleged,  from  the  running  of  an  automo- 
bile at  a  high  rate  of  speed  whereljy  the  horse  driven  by  plaintiff  was  fright- 
ened and  overturned  the  vehicle,  an  instruction  which  told  the  jury  to  And 
for  the  plaintiff  if  they  believed  from  the  evidence  that  the  act  of  the  de- 
fendant in  running  his  automobile  at  a  high  rate  of  si)eed  was  negligence, 
and  that  because  of  such  rate  of  spt^ed,  "or  because  of  said  rate  of  speed, 
together  with  the  noise  emanating  from  said  automobile,"  the  horse  became 
frightened  and  caused  the  injury,  was  not  erroneous  to  the  prejudice  of  the 
defendant  in  authorizing  the  jury,  to  find  for  the  plaintiff  if  they  believed 
that  the  horse  became  frightened  at  the  noise  emanating  from  the  automo- 
bile, the  noise  being  an  incident  to  the  running  of  the  n.achine. 

3.  Evidence— Admission— A  statement  made  by  the  defendant  on  the  trial 
of  an  action  in  a  justice's  court  for  injuries  to  plaintiff's  buggy  received  In 
the  accident,  to  the  effect  that  he  considered  himself  responsible  for  the  acci- 
dent, is  admissible  in  an  action  to  recover  for  personal  injuries  to  plaintiff 
as  an  admission  on  the  part  of  the  defendant  to  contradict  his  testimony  that 
he  had  not  been  guilty  of  any  negligence  which  caused  the  accident. 

3.  Automobiles— Care  in  manngement— While  automobiles  are  a  lawful 
means  of  conveyance,  and  have  equal  rights  upon  the  public  roads  with 
horses  and  carriages,  their  use  should  be  accompanied  with  that  degree  of 
care  and  prudence  in  management  and  consideration  for  the  rights  of  others 
as  is  consistent  with  their  safety. 

4.  Excessive  damages— A  verdict  for  f  1,000  for  injuries  resulting,  not  only 
in  superflcial  bruises,  but  also  in  a  permanent  and  serious  impairment  of 
the  vision  of  one  eye,  is  jiot  excessive. 

W.  A.  Price  for  appellant. 

John  W.  Henver  and  M.  H.  McLean  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Whilst  the  appellee,  W.  T.  McCullough,  was  driving  along  a  public  high- 
way leading  from  the  city  of  Covington  on  the  29th  of  August,  1901,  with 
two  companions,  he  met  the  appellant,  Clifford  Shinkle,  riding  in  an  auto' 
mobile.     Appellee's  horse  became  frightened  at  the  automobile  and  upset  his 


1144  BHINKLE  V.  MO  OULLOUQH. 

vehicle,  throwing  hliii  upon  the  turnpike  road,  Inflicting  Injuries  to  bis 
clothing  and  person,  and  permanently  impairing  the  yision  in  one  eye.  For 
these  alleged  injuries  he  instituted  this  action  for  damages,  and  alleged  that 
the  defendant,  while  in  sight  and  approaching  him,  had  recklessly  and 
negligently  propelled  his  automohile  at  a  rapid  and  dangerous  rate  of  speed 
up  to  and  within  twenty- five  feet  of  his  horse,  notwithstanding  the  fact  that 
he  saw,  or  could  have  seen,  that  plaintiff's  horse  had  become  frightened,  and 
in  disregard  of  repeated  warnings  to  slacken  his  speed;  and  that  by  reason 
of  defendant's  refusal  to  heed  these  warnings  his  horse  became  frightened, 
and  in  his  efforts  to  escape  turned  over  his  buggy,  inflicting  the  injuries 
coinplaineii  of.  The  defendant  in  his  answer  denied  all  the  allegations  of 
negligence  recited  In  the  petition,  and  plead  contributory  negligence.  Upon 
the  trial  of  the  case  before  a  jury  the  testimony  introduced  by  the  plaintiff 
was  to  the  effect  that  the  defendant  was  traveling  at  a  very  high  rate  of 
speed  (some  of  the  witnesses  put  it  at  as  high  as  twenty  miles  an  hour);  that 
the  motive  power  was  gasoline  mixed  with  air,  which  made  a  noise  when 
the  machine  was  in  operation,  which  could  be  heard  at  a  distance  of  about 
two  hundred  feet;  that  as  soon  as  the  plaintiff's  horse  heard  this  noise  it 
began  to  take  fright,  and  plaintiff  and  those  with  him  at  once  began  to 
shout  and  signal  to  the  defendant  to  slacken  his  speed;  but  that  he  failed 
and  refused  to  do  so  until  he  had  driven  the  automobile  to  within  thirty  or 
forty  feet  of  plaintiff,  by  which  time  his  horse  became  so  unmanageable  as 
to  upset  the  buggy;  that  the  defendant  saw  that  the  horse  was  frightened, 
and  the  plaintiff's  peril.  The'testimony,  on  the  other  hand,  was  that  the  de- 
fendant saw  the  plaintiff  for  about  two  hundred  feet  driving  along  appar- 
ently paying  no  attention  to  the  approach  of  the  automobile,  the  horse  being 
apparently  perfectly  quiet;  that  when  he  got  within  aljout  one  hundred  feet  of 
the  plaintiff  the  horse  suddenly  shied,  upsetting  the  buggy  in  tht-  middle  of 
the  road,  and  that  the  defendant  immediately  slowed  down  his  automobile, 
alighted  therefrom,  and  went  to  assist  the  plaintiff.  He  also  testified  that 
the  customary  signal  to  slacken  ppeed  was  by  holding  up  the  hand,  was  not 
given,  and  that  as  soon  as  he  discovered  the  peril  of  plaintiff  he  stopped  his 
machine,  and  that  he  was  not  going  at  exceeding  six  or  seven  miles  an  hour. 
The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff  for  91,020,  and 
the  plaintiff  has  appealed. 

He  asks  a  reversal,  first,  for  alleged  errors  in  the  second  instruction,  and 
al.so  in  the  instruction  defining  the  measure  of  damages.  Instruction  No. 
2  is  as  follows:  '*If  the  jury  l)elleve  from  all  the  evidence  that  at  the  time 
and  place  of  injury  to  plaintiff  the  defendant  was  operating  said  automo- 
bile at  a  high  rate  of  speed,  and  that  because  of  said  rate  of  speed,  or  because 
of  ^id  rate  of  speed  together  with  the  noise  emanating  from  said  automo- 
bile, the  horse  of  plaintiff  became  frightened  and  caused  the  injury  to  plain- 
tiff, and  if  the  jury  further  believe  that  the  act  of  defendant  in  operating 
said  automobile  at  a  high  rate  of  speed,  if  he  did  so  operate  it,  was  an  act  of 
negligence  on  the  part  of  the  defendant,  the  jury  should  find  a  verdict  for 
the  plaintiff." 

The  complaint  of  this  instruction  is  that  it  authorized  the  jury  to  find  for 
the  plaintiff  if  they  believed  that  his  horse  became  frightened  either  at  the 
speed  of  the  automobile  or  at  the  speed  and  noise  emanating  therefrom,  it 
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being  nowhere  alleged  in  the  pleadings  that  the  horse  was  frightened  bj  any 
noise.  This  instruction  only  authorized  a  recovery  in  the  event  the  jury 
found  from  the  evidence  that  the  automobile  had  been  operated  at  a  high 
rate  of  speed,  althdugh  the  horse  may  have  been  alarmed  not  only  by  the 
high  rate  of  speed  at  which  the  machine  approached,  but  also  at  the  noise 
emanating  therefrom.  Besides,  appellant  himself  testified  that  the  operation 
of  the  machine  was  always  accompanied  by  noise;  and  upon  cross-examina- 
tion the  witness,  Hanauer,  testified  to  the  same  effect,  and  the  only  noise 
spoken  of  in  the  instruction  was  that  which  was  incident  to  the  running  of 
the  automobile.  The  error  in  the  instruction,  if  it  was  in  fact  an  error,  was 
not,  in  our  opinion,  prejudicial  to  the  defendant. 

The  Instruction  defining  the  measure  of  damage  is  not  objectionable.  In 
fact  it  has  been  approved  by  this  court  in  substantially  the  form  in  which 
It  was  given  in  this  case  in  numerous  cases.  Appellant  also  complains  that 
the  trial  court  erred  in  permitting  appellee  to  prove  a  statement  alleged  to 
have  been  made  by  him  upon  the  trial  in  a  justice's  court  in  an  action  on 
account  for  repairs  to  the  buggy  injured  in  this  accident,  to  the  effect  that 
he  considered  himself  responsible  for  the  accident.  To  support  this  conten- 
tion we  are  referred  to  the  note  to  section  44  of  1  Greenleaf  on  Evidence,  in 
which  the  editor  says  that  "opinion  evidence  of  this  character  is  only 
allowed  when,  from  the  nature  of  the  case,  the  facts  can  not  be  stated  or  de- 
scribed to  the  jury  in  such  manner  as  to  enable  them  to  form  an  accurate 
judgment  thereof,  and  no  better  evidence  than  such  opinion  is  attainable." 

The  author  in  the  section  referred  to  was  discussing  the  competency  of 
expert  testimony.  We  think  this  testimony  was  competent  as  an  admission 
of  defendant  because  it  tended  to  contradict  the  testiuiony  of  thft  defendant 
given  upon  the  trial  of  the  case,  to  the  effect  that  he  had  not  been  guilty  of 
any  negligence  which  superinduced  the  accident  complained  of. 

While  automobiles  are  a  lawful  means  of  conveyance,  and  have  equal  rights 
upon  the  public  roads  with  horse  and  carriage,  their  use  should  be  accom- 
panied with  that  degree  of  prudence  in  management,  and  consideration  for 
the  right  of  others,  which  is  consistent  with  their  safety.  If,  as  the  jury 
found  by  their  verdict,  appellant  knew,  or  could  have  known  by  the  exercise 
of  ordinary  care,  that  the  machine  in  his  possession  and  under  his  control 
had  so  far  excited  appellee's  horse  as  to  render  him  danjgerous  and  unman- 
ageable, It  was  his  duty  to  have  stopped  his  automobile,  and  taken  such 
other  steps  for  appellee's  safety  as  ordijaary  prudence  might  suggest. 

Api>ellant  also  complains  that  the  verdict  la  excessive.  The  testimony 
shows  that  in  addition  to  the  mere  superficial  bruises  received  by  appellant 
there  has  been  a  permanent  and  serious  loss  in  the  vision  of  one  of  his  eyes 
as  the  result  of  a  severe  cut  and  bruise  immediately  over  it  received  at  the 
time  of  the  accident.  It  is  impossible  for  us  to  determine  the  extent  of 
pecuniary  loss  which  may  accrue  to  appellee  from  the  injury  of  this  charac- 
ter, not  to  speak  of  the  pain  and  suffering  and  Inconvenience  resulting 
therefrom.  This  was  a  question  for  the  jury,  and  there  was  abundant  testi- 
mony on  this  point  to  support  their  finding. 

For  reasons  indicated  the  judgment  is  affirmed. 
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malone's  committee  v.  lebus. 

(Filed  December  4.  Ifl03. ) 

1.  Gifts— Essentials  of- -The  reservation  in  a  deed  to  real  estate  of  the  in- 
tjerest  on  a  purchase-money  note  for  the  use  of  an  imbecile  during  her  life, 
the  principal  being  payable  to  the  donor  at  her  death,  was  unequivocal  and 
sufficiently  explicit  to  create  a  valid  gift  without  a  delivery  of  the  note  to 
the  donee. 

S.  Power  of  revocation— The  reservation  having  been  made,  it  was  not 
within  the  power  of  the  donor  to  revoke  it  without  the  consent  of  the  donee 
by  the  subsequent  surrender  of  the  note  and  the  accepttince  of  other  notes 
without  such  reservation. 

3.  Acceptance  of  gift — The  donee  being  an  imbecile,  no  acceptance  of  the 
gift  on  her  part  was  necessary,  the  law  presuming  an  acceptance. 

4.  Recorded  deed — Notice  to  purchaser — A  purchaser  of  the  real  estate  on 
which  the  original  note  was  a  lien  took  the  propi»rty  subject  to  the  lien  and 
the  trust  in  favor  of  the  donee,  being  charged  with  notice  by  reason  of  the 
deed  being  recorded. 

5.  Limitation-  The  claim  of  one  who  was  appointed  committte  of  the  im- 
becile n»any  years  after  the  gift  was  made  for  the  annually  aceruing  interest 
reserved  for  her  use  is  not  stale  in  so  far  as  it  is  not  within  the  statute  of 
limitation. 

D.  Bradley  Shawhan  for  appellant. 

LaflPerty  &  King  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  30th  day  of  April,  1878,  Caleb  Jones  and  wife  conveyed  by  general 
warranty  deed  to  Munroe  D.  Whitaker  a  small  tract  of  land  in  the  town  of 
Cynthiana,     The  consideration  therefor  recired  in  the  deed  is  as  follows: 

"The  said  party  of  the  first  r^rt,  for  and  in  consideration  of  the  sum  of 
$350,  of  which  150  is  in  hand  paid,  and  a  promissory  note  for  1300,  with  in- 
terest at  6  per  cent,  per  annum,  payable  annually  from  the  first  day  of  June, 
1872,  for  the  use  of  Nora  Malone  during  her  life,  and  at  her  death  to  Caleb 
Jones,  but  should  she  die  within  four  years  from  this  date  the  principal  is 
not  to  be  paid  until  the  end  of  that  time. " 

And  a  lien  was  reserved  on  the  lot  as  security  for  the  payment  of  the  I30O 
note.  On  the  first  day  of  July,  J87:i,^Munroe  U.  Whitaker  and  wife  sold  and 
conveyed  this  tract  of  land  to  James  R.  Curry,  by  general  warranty  deed,  for 
the  recited  consideration  of  150  cash,  and  the  surrender  of  Whitaker's  note  to 
Caleb  Jones  for  fSHO.  dated  June  1,  18T-2.  On  the  same  day  Curry  and  wife 
sold  and  conv^yed  the  land  by  general  warranty  deed  to  J.  A.  Fennell  for 
the  recited  consideration  of  $350,  $oO  of  which  was  paid  in  cash,  and  three 
notes  of  f  100  each,  payable  to  Caleb  Jones  in  one,  two  and  five  years  resi)e€- 
tively,  with  interest  from  date,  executid  for  the  remainder,  a  lien  being  re- 
served to  secure  the  payment  of  the  unpaid  purchase  money.  On  the  9th  of 
March,  1S87.  X.  B.  Wilson,  as  executor  of  A.  Fennell  and  Mrs.  Mary  Fen- 
nell, sold  and  (conveyed  this  tract  of  land  to  L.  F.  Struve  for  the  recited 
consideration  of  f-^.-SnO.  of  which  11.160  was  paid  in  cash,  and  for  the  balance 
of  the  purchase  money  a  note  was  executed,  due  one  day  aft^r  date,  and  a 
lien  retained  to  secure   its  payment.     This  deed  contains  no  refei-ence  to  the 
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lien  for  1300  recited  in  the  deed  from  Caleb  Jones  and  wife  to  Munroe  D. 
Whitaker.  By  a  series  of  subsequent  conveyances  the  appellee,  Lewis  Lebus, 
became  the  purchaser  of  this  tract  of  land.  On  the  13th  of  July,  1902,  the 
appellant,  P.  P.  Wyles,  as  committee  for  Nora  Malone,  brought  this  action 
in  the  Harrison  Circuit  Court,  in  which  he  alleged  that  Nora  Malone  had 
been  from  her  birth  a  deaf  mute,  wholly  without  mind,  dependent  upon  the 
charity  of  her  uncle,  Caleb  Jones,  for  her  support  and  maintenance;  that  on 
the  17th  day  of  August,  1898.  she  had  been  adjudged  by  the  Harrison  County 
Court,  on  the  verdict  of  a  jury,  to  be  an  imbecile,  and  of  unsound  mind; 
and  that  he  had  been  duly  appointed  her  committee,  and  accepted  the  trust. 
He  also  set  out  the  various  conveyances  of  the  lot  conveyed  by  Caleb  Jones 
and  wife  to  Whitaker  in  April,  187;3.  and  alleged  that  none  of  the  install- 
ments of  interest  on  the  1300  note,  for  which  a  lien. was  reserved  in  the  con- 
veyance of  Jones  and  wife  to  Whitaker,  had  been  paid  to  Nora,  or  to  any  one 
for  her  use  and  benefit,  and  prayed  that  the  deed  to  the  appellee,  Lewis 
Lebus,  the  last  vendee  of  the  tract  of  land,  should  be  corrected  so  as  to  set 
out  the  reservation  in  her  favor  contained  in  the  deed  from  Jones  to  Whit- 
aker, and  for  a  judgment  for  S18,  the  interest  as  of  the  first  day.  of  June  of 
each  year  from  1873  to  190?,  inclusive,  with  interest  from  their  respective- 
dates  until  paid. 

The  defendant,  Lebus,  filed  a  general  demurrer  to  the  original  and  amended 
petitions,  which  was  sustained,  and  plaintiff's  petition  dismissed,  and  he 
has  api)ea]ed. 

It  is  contended  for  appellee  that  as  plaintiff  failed  to  allege  that  the  $300 
note  was  delivered  to  Nora  Malone,  or  to  any  one  for  her  use  and  benefit,  or 
that  Caleb  Jones  himself  held  it  for  her  benefit,  that  it  was  not  a  valid  or 
enforcible  gift;  and  that  when  the  donor, ^Jones,  surrendered  this  note  and 
accepted  in  lieu  thereof  three  notes  of  $1(X)  each,  in  which  no  interest  was 
reserved  for  Nora  Malone.  that  all  claim  for  interest  on  the  ISOO  note  which 
she  might  have  had  terminated.  It  is  also  contended  that  the  plaintiff's 
claim,  if  it  ever  eji^isted,  is  barred  by  the  lapse  of  time  and  the  statute  of 
limitation. 

To  constitute  a  valid  gift  inter  vivos  of  personal  property  the  gift  mus^ 
be  voluntary,  gratuitous  and  absolute,  and  take  effect  at  once,  and  ordinarily 
must  be  accompanied  by  a  delivery  of  the  thing  to  the  donee,  or  to  some  one 
for  her  use  and  benefit.  But  this  is  not  always  required.  As  eaid  by  this, 
court  in  Williamson  v.  Ye^iger,  91  Ky. .  286:  "If  one  delivers  possession  of 
personal  property  to  a  trustee  to  hold  as  a  gift  for  the  donee  it  is  a  valid 
gift,  and  if  he  expressly  says  or  does  acts  amounting  to  the  same  thing,  that 
he  constitutes  himself  a  trustee  to  hold  the  proijerty  for  the  donee.  We  per- 
ceive no  reason  why  this  should  not  be  as  valid  and  binding  as  a  delivery  of 
the  property  to  a  third  person  to  be  hejd  for  the  donee. " 

And  in  Krankel's  Ex'tx  v.  Krankel's  Ex'or,  &c.,  104  Ky..  746,  it  was  said: 
••The  general  doctrine  is  well  settled  that  a  completed  parol  voluntary  trust 
is  enforcible,  and  in  ortler  to  render  such  a  trust  valid  and  enforcible  the 
donor  need  not  use  any  technical  words  or  language  in  express  terms  creating 
or  declaring  the  trust,  but  must  employ  language  which  shows  an  unequi- 
vocal intention  on  his  piH't  to  create  or  declare  a  trust  in  himself  for  the 
donor. ' ' 
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The  reservation  in  the  deed  from  Jones  to  Whitaker  of  the  interest  on  the 
f  300  note  for  the  nse  of  Nora  Malone  during  her  life  is  unequivocal,  and 
sufficiently  explicit  to  create  a  valid  gift  thereof  to  the  beneficiary,  Nora 
Malone,  and  having  been  once  made,  it  was  beyond  the  power  of  Jones  to 
thereafter  revolce  it  without  the  consent  of  the  donee.  The  note  was  not  by 
4ts  express  terms  to  mature  during  the  life  of  Nora  Mnlone,  and  at  her  death 
It  provided  that  the  principal  was  to  be  paid  to  the  donor.  It  was,  there- 
fore, natural  and  proper  that  he  should  have  retained  its  possession.  Besides, 
if  as  alleged,  Nora  Malone  was  an  imbecile  or  a  person  of  unsound  mind  at 
the  date  of  the  gift,  no  acceptance  thereof  by  her  was  essential  to  render  it 
valid,  as  the  law  will  presume  an  acceptance  on  her  part.  ( Pennington  v. 
Lawson,  23  Ky.  Law  Rep.,  134;  Bunnell  v.  Bunnell,  23  Ky.  Law  Bep., 
800. )  A  purchaser  of  real  property  must  look  to  the  records  for  evidence  c4 
title,  and  when  it  is  there  shown  to  be  incumbered  with  liens  in  favor  of  a 
third  person,  he  is  presumed  to  have  purchased  with  such  knowledge  and 
subject  to  such  conditions,  and  himself  becomes  a  trustee  for  the  beneficiary 
with  respect  to  the  property,  and  is  bound  in  the  same  manner  as  the  orig- 
inal trustee  from  whom  he  purchased.  (Jones  on  Liens,  sections  1083  and 
1084;  2  Pomeroy's  Eq.  Jur.,  sections  681  and  68H;  Johnson  v.  Gwathmey^ 
14  Ky.,  419. )  Nor  is  appellee's  contention  that  appellant's  claim  is  stale  and 
barred  by  the  statute  of  limitation  maintainable.  At  least  in  so  far  as  her 
■claim  to  the  annually  accruing  interest  is  not  within  the  statute. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
instructions  to  overrule  the  demurrer  and  for  further  proceedings  consistent 
with  this  opinion. 


FIDELITY  MUTUAL  LIFE  INS.  CO.  v.  PBICE. 
(Filed  December  9,  1903.) 

1.  Life  insurance — Waiver  of  forfeiture— Where  a  life  insurance  policy  pro- 
vided that  upon  the  failure  of  the  insured  to  pay  premiums  when  due  the 
policy  should  be  forfeited  and  become  null  and  void,  and  the  insurance  com- 
pany, through  its  proper  officer,  extended  the  time  for  the  payment  of  a  pre- 
mium upon  the  execution  by  the  insured  of  a  note,  which  provided  that  the 
policy  should  be  null  and  void  if  it  was  not  paid  at  maturity,  there  was  not 
a  waiver  of  the  right  of  forfeiture  for  the  ensuing  premium  year  by  the  ac- 
t;eptauoe  of  the  note,  but  merely  a  postponement  of  the  exercise  of  the  right 
of  forfeitun»  during  the  period  covered  by  the  note,  which  in  no  way  preju- 
xiioed  the  right  of  the  company  to  consider  the  policy  void  for  the  nonpay- 
ment of  the  note  at  maturity. 

2.  Same— Demand  of  payment— A  demand  by  an  agent  of  the  insurance 
^company  for  the  payment  of  the  note  when  due,  accompanied  by  a  certificate 
of  health  to  be  signed  by  the  insured  and  approved  by  the  officers  of  the 
-company  at  the  home  office  for  the  purpose  of  reviving  the  policy,  was  a  suffi- 
-cient  notice  to  the  insured  that  the  company  considered  the  policy  forfeited, 
>and  was  not  an  unconditional  demand  for  the  payment  of  the  note  which 
would  amount  to  a  waiver  of  the  forfeiture. 

3.  Contract  to  be  expressed  in  policy— A  note  executed  for  a  premium  on  a 
life  insurance  policy  which  provides  for  the  forfeiture  of  the  policy  if  the 
note  is  not  paid  at  maturity  is  not  a  contract  as  to  insurance  within  the 
meaning  of  the  statute,  which  requries  the  contract  of  insurance  "or  agree- 
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meot  as  to  siioh  contract'*  to  be  ezpreBsed  in  the  policy,  and  it  is  not  neces- 
sary that  such  note  should  be  attached  to  the  policy  to  be  valid. 

4.  Delay  of  company  in  rejecting  application— It  being  a  matter  for  th» 
company  alone  to  determine  whether  or  not  it  would  accept  and  approve  the 
certificate  of  health  submitted  by  the  insured  and  waive  the  forfeiture,  the> 
insured  has  no  ground  to  complain  of  the  delay  of  the  comiMiny  in  rejecting^ 
the  application  for  a  restoration  of  the  policy. 

F.  H.  Calkins,  Sims  &  Grider  and  Fairleigh,  Straus  &  Fairleigh  for  ap- 
pellant. 

Lewis  McQuown  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

On  the  £2d  of  April,  1896,  in  consideration  of  f 217. 80,  and  the  payment  of 
a  like  sum  annually  thereafter  on  the  2M  of  April  of  each  year,  the  appel- 
lant issued  a^pollcy  on  the  life  of  George  T.  Price  for  |10,(jC»0,  payable  at  hia 
death  to  Sue  E.  Price,  wife  of  the  insured.  Before  the  annual  premium 
became  due,  April  23,  1900,  the  insured  asked  the  company  to  grant  an  ex- 
'  tension  of  four  months  in  which  to  pay  the  premium.  The  manager  of  the- 
appellant's  Louisville  office  notified  Price  that  he  had  no  authority  to  grant 
the  extension  without  the  approval  of  the  home  office,  and  enclosed  a  note 
for  his  signature,  stating  that  the  matter  would  be  submitted  to  the  hom& 
office,  and  that  he  would  be  advised  of  the  result.  The  note  was  dated  April 
22,  1000,  payable  four  months  after  date,  and  it  was  accepted  by  the  com- 
pany. It  matured  on  August  8;3,  19«  0.  Before  this  note  matured  Price  re- 
quested the  Louisville  office  to  extend  the  time  for  its  payment.  He  waa 
again  advised  that  the  home  office  alone  had  the  authority  to  grant  the  ex- 
tension. The  home  office  declined  to  waive  the  payment  of  the  note,  but 
agreed  to  accept  160  and  a  new  note  for  $174.74,  payable  three  months  after 
date.  This  note  matured  November  20,  1900.  He  failed  to  pay  that  note^ 
and  died  on  the  10th  day  of  December,  1900. 

Among  other  provisions  the  policy  contained  the  following: 

"Provided  any  moneys  required  to  be  paid  under  this  policy  during  the 
continuance  of  the  contract  must  be  actually  paid  when  due  to  the  said 
association,  and  no  dues  or  premiums  on  this  policy  shall  be  considered 
paid  unless  a  receipt  shall  be  given  therefor,  signed  by  the  president  and 
treasurer,  and  countersigned  by  the  agent  or  perrsou  to  whom  payment  is 
made,  as  evidence  of  such  payment  to  him;  otherwise,  this  policy  shall  be 
ipso  facto  null  and  void,  and  all  moneys  paid  hereon  shall  be  forfeited  to 
the  said  association.     *    *    * 

*'With  the  written  approval  of  the  president  or  vice-president  the  bene- 
ficiary herein  named  may  be  changed  upon  the  written  request  of  the  mem- 
ber by  the  surrender  of  this  policy.     ♦    *    * 

"In  case  of  lapse  or  forfeiture  of  this  policy  it  may  be  revived  upon  the 
approval  of  the  president  or  vice  president  and  medical  director,  subject  to 
tl\^  rules  of  the  association.     *    *    * 

"No  agent  of  the  association  has  any  power  or  authority  to  make,  alter  or 
discharge  contracts,  waive  forfeitures,  or  grant  Credit;  and  no  alteration  of 
the  terms  of  this  contract  shall  be  valid,  and  no  forfeiture  hereunder  shall 
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ba  w  iiv3l  unless  saoh  alteration  or  waiver  be  in  writing  and  signed  by  the 
president  of  the  association." 

This  action  was  instituted  by  the  beneficiary,  Sue  E.  Price,  to  recover  the 
amount  of  the  policy,  to  wit,  S10,Q00.  Questions  raised  by  counsel  will  be 
made  to  appear  in  this  opinion,  hence  it  is  unnecessary  to  summarize  them. 

The  failure  to  pay  the  note  executed  for  the  balance  of  the  premium  which 
matured  November  20,  1900,  is  admitted.  Counsel  for  the  appellee  urge  that 
the  appellant  waived  the  forfeiture,  and  when  once  waived  it  could  not  be 
exercised  during  the  ensuing  year;  that  this  right  of  forfeiture  existed  on 
the  23d  day  of  April,  1900;  and  the  acceptance  of  the  four  months  note  for 
the  annual  premium  due  that  day  was  an  election  to  waive  the  forfeiture  for 
the  entire  year.  By  the  terms  of  the  policy  it  becomes  ipso  facto  null  and 
void  unless  the  moneys  required  to  be  paid  by  it  are  actually  paid  when 
due.  At  the  request  of  the  insured  the  company  extended  the  time  for  the 
payment  of  the  premium  for  four  months,  which  matured  April  22,  1900. 
This  was  done  as  an  accommodation  to  the  insured.  Except  for  that  act  he 
would  either  have  been  forced  to  pay  the  premium  or  have  allowed  his  policy 
to  lapse.  The  company  did  not  agree  to  waive  its  right  of  forfeiture,  or  re- 
lieve the  insured  from  his  obligation  to  pay  the  premium.  It  simply  agreed 
to  postpone  the  payment  of  the  premium  for  four  months:  and  that  it  would 
not  exercise  its  right  of  forfeiture  for  that  period.  It  did  not  agree  that  it 
would  not  exercise  its  right  of  forfeiture  upon  the  failure  of  the  Insured  to 
I)ay  the  note  at  its  maturity.  On  the  contrary,  the  company  and  Price 
agreed  that  the  execution  of  the  note  was  simply  setting  forward  the  time  of 
forfeiture,  and  that  the  right  to  forfeit  was  to  be  exercised  at  the  maturity 
of  the  note  unless  it  was  then  paid,  for  it  is  recited  in  the  note:  "If  this 
note  is  not  paid  at  maturity,  policy  D(57,862,  issued  by  the  Fidelity  Mutual 
Life  Insurance  Co.,  of  Philadelphia,  for  wliich  it  is  given,  shall  be  null  and 
void,  without  notice  to  the  maker  thereof,  and  without  any  act  on  the  part 
of  the  company,  and  shall  remain  so  until  restored  by  its  terms." 

It  was  said  in  St.  Louis  Mutual  Life  Insuninoe  Co.  v.  Grigsby,  10  Bush, 
310:  "Where,  as  a  matter  of  favor  to  the  insured,  credit  is  extended  him  for 
some  portion  of  a  cash  premium,  the  failure  to  pay  the  note  representing 
such  portion  is  regarded  as  a  failure  to  pay  the  premium,  and  the  policy 
will  be  forfeited." 

The  same  doctrine  is  announced  in  Manhattan  Life  Insurance  Co.  v.  Myers, 
109  Ky.,  872;  Manhattan  Life  Insurance  Co.  v.  Penttoost,  106  Ky. ,  642. 
The  same  doctrine  is  recognized  in  Xoeland  v.  Union  Central  Life  Insuratice 
Co.,  104  Ky.,  129,  and  Union  Central  Life  Insurance  Co.  v.  Duvall,  20  Ky. 
Law  Rep.,  443.  The  parties  had  the  same  right  to  agree  to  the  extension  of 
the  time  for  the  payment  of  the  premium  and  the  setting  forward  of  the 
time  of  forfeiture  as  they  had  to  enter  into  the  original  contract  of  insur- 
ance. The  beneficiary  named  in  the  policy  had  no  vested  rights  in  it,  be- 
cause it  is  expressly  provided  therein  that  the  insured  may  change  the 
beneficiary  by  the  surrender  of  the  policy.  Besides,  under  the  express  terms 
of  the  policy,  if  the  beneficiary  was  not  changed,  she  did  not  have  any 
rights  under  it  unless  the  premiums  were  actually  paid.  She  could  not 
complain  because  the  company,  as  a  matter  of  grace,  extended  the  time  of 
payment  of  the  premium  and  the  time  for  the  exercise  of  the  right  of  for- 
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feifcure.  It  is  contended  by  counsel  for  the  nppellee  that  the  case  of  Johnson 
▼.  Southern  Mutual  Life  Insurance  Co.,  79  Ky.,  403,  supports  hi^  position. 
That  oase  expressly  recognizes  the  doctrine  which  we  here  enunciate,  for  the 
court  said  in  that  case:  '*The  execution  of  the  note  for*|i07  and  the  exten- 
sion of  time  for  its  payment  beyond  the  dny  on  which  the  annual  premium 
was  agreed  to  be  paid  for  the  year  ending  October  21,  1875,  did  not  consti- 
tute a  waiver  of  the  forfeiture  of  the  policy  upon  the  part  of  the  company, 
but  it  was  an  agreement  not  to  enforce  the  consequences  of  the  forfeiture  for 
ninety  days  after  the  period  at  which  it  was  originally  agree^  the  forfeiture 
should  take  place.     (10  Bush,  814. )" 

The  court,  however,  seems  to  hold  in  that  case  that  an  unconditional  de- 
mand for  the  payment  of  the  note  and  the  retention  of  it  by  the  company 
amounted  to  a  waiver  of  forfeiture  for  the  premium  year.  It  is  urged  that 
the  forfeiture  was  waived  by  an  unconditional  demand  for  the  payment  of 
the  note  of  S17-I.74  after  maturity.  The  question  presented  is  not  one  of 
preventing  the  lapse  of  a  life  policy,  but  of  the  revival  of  one  which  has 
already  been  forfeited.  Both  the  appellant  and  Price  understood  that  the 
failure  to  pay  the  note  operated  us  n  forfeiture  of  the  policy.  ITnder  the 
doctrine  which  this  court  has  n>peatedly  announced.  If  there  had  been  an 
unconditional  demand  for  the  payment  of  the  note  after  Its  maturity,  un- 
accompanied by  an  explanation  showing  a  different  intent,  it  would  l)«  evi- 
dence in  itself  of  an  intention  to  waive  the  forfeiture.  (Moreland  v.  Union 
Central  Life  Insurance  Co.,  104  Ky.,  129.) 

In  that  case  the  court  said :  "We  can  see  how,  without  a  waiver  of  the  for- 
feiture being  manifested,  the  note  might  not  be  returncnl  to  the  assurt^^d 
through  oversight  or  negligence,  or  even  be  retained  for  the  purpose  of  allow- 
ing the  assured  to  reinstate  the  iiolicy  by  its  payment;  but  a  demand  of  pay- 
ment, unaccompanied  by  an  explanation  showing  a  different  intent,  is 
evidence  In  itself  of  an  intention  to  waive  the  forfeiture.  It  seems  to  us  that 
to  send  the  note  to  its  attorneys  for  collection,  and  to  demand  its  payment, 
are  evidence  of  an  intention  to  waive  the  right  to  insist  on  a  forfeiture. " 
< Union  Central  Life  Insurance  Co.  v.  Duvall,  20  Ky.  Law  Rep.,  441.) 

In  passing  upon  the  question  of  waiver  of  the  right  of  forfeiture  in  Phoenix 
Insurance  Co.  v.  Stevenson,  78  Ky.,  168,  the  court  said:  "The  act  or  conduct 
of  the  company,  in  order  to  operate  as  a  waiver  of  Its  right  to  rely  upon  the 
breach  as  a  release  from  liability,  must  be  such  that  the  insured  might  rea- 
sonably infer  therefrom  that  the  company  did  not  mean  to  insist  upon  the 
forfeiture.     The  insumd  must  have  been  misled  to  his  prejudice." 

Price  well  knew  from  the  terms  of  his  policy  and  previous  transactions 
under  it  that  when  the  policy  lapsed  for  the  nonpayment  of  premiums  the 
forfeiture  could  only  be  waived  at  the  home  oflBce  in  the  prescribed  way. 
It  is  true  the  Louisville  office  demandeil  the  payment  of  the  note,  but  that 
demand  was  accompanied  l3y  a  request  that  he  sign  a  certificate  of  health, 
which  was  to  be  approved  by  certain  officers  of  the  company  at  Its  home 
office.  When  the  manager  of  the  Ijouisville  office  demanded  the  payment  of 
the  note  he  enclosed  a  certificate  of  health,  which  showed  that  the  company 
claimed  the  policy  was  forfeited.  So  the  deniand  was  not  unconditional, 
but  was  accompanied  by  the  claim  that  a  forfeiture  of  the  policy  was 
claimed.    In  addition  to  that  Price  was  advised  that  the  certificate  of  health 
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would  have  to  be  sent  to  the  home  office  for  approval.  Price,  on  December 
1,  1900,  signed  a  certificate  of  health,  containing  the  following  language: 
*•  Policy  No.  I>«7,86^on  my  life,  issued  by  the  Fidelity  Mutual  Life  Insur- 
ance Co.,  being  void  by  reason  of  the  nonpayment  of  the  note,  6419,  due  and 
payable  thereon  the  20th  day  of  November,  1900,  now,  therefore,  for  the  pur- 
pose of  obtaining  a  revival  of  said  policy,  and  as  a  basis  of  such  a  revival. '** 
*    «    * 

This  shows  that  Price  understood  that  the  company  claimed  that  the  pol- 
icy was  forfeited,  and  he  applied  to  it  to  have  the  forfeiture  waived.  We  are 
of  the  opinion  that  there  was  no  unoonditional  demand  for  the  payment  of  th© 
note.  It  is  claimed  for  the  appelle:^  that  the  note  for  the  premium  contain- 
ing the  forfeiture  clause  for  failure  to  pay  is  a  contract  as  to  insurance,  and 
void  under  the  statutes  unless  attached  to  the  policy.  In  supi)ort  of  that 
contention  Provident  Savings  Life  Assurance  Society  v.  Puryear's  Adm'r*^ 
22  Ky.  Law  Rep.,  980,  is  cited.  The  statute  referred  to,  among  other  things, 
provides  that  no  insurance  compjiny  '* shall  make  any  contract  of  insurance, 
or  agreement  as  to  such  contract,  other  than  Is  plainly  expressed  in  the 
policy  issued  thereon."  This  clause  evidently  is  not  applicable  to  the  facts 
of  this  case.  It  relates  to  the  time  the  policy  was  is.sued.  If  it  had  the  effect, 
as  contended  by  counsel,  that  the  note  was  void  and  likewise  its  provisions 
because  it  was  not  attached  to  the  policy,  the  appellee  could  not  get  any 
benefit  from  the  execution  of  the  note.  If  it  was  void  because  it  was  not> 
attached  to  the  policy,  its  terms  would  not  be  binding  on  either  party.  The 
logic  of  coun-sel's  position  would  be  that  as  there  was  no  valid  agreement 
between  the  parties  as  to  the  extension  of  time  for  the  payment  of  the  pre- 
mium, the  policy  was  forfeited  on  the  20th  of  November,  1900,  and  the  in- 
sured was  never  relieved  from  the  forfeiture.  If  the  contract  was  void,  then 
the  court  would  not  uphold  the  part  that  was  beneficial  to  the  insured,  to 
wit,  the  extension  of  time  for  the  exercise  of  the  right  of  forfeiture,  and 
deny  the  company  the  right  to  insist  upon  the  forfeiture  upon  the  failure  to 
perform  that  part  of  the  contract  which  induced  the  company  to  extend  the 
time  for  declaring  the  forfeiture. 

The  certificate  of  health  was  signed  December  1,  1900,  mailed  to  the  home 
office  in  Philadelphia,  whei-e  it  was  received  and  retained  for  about  six  days 
before  it  was  returned  not  approved.  It  was  a  matter  for  the  comimny  alone 
to  determine  whether  It  would  approve  the  certlflcate  of  health  and  waive 
the  forfeiture,  and  the  insured  could  not  complain  of  the  delay  of  the  com- 
pany in  rejecting  the  application  for  the  restoration  of  the  policy.  There  i» 
no  conflict  in  the  evidence.  The  material  part  of  it  was  in  letters  and 
writings,  therefore,  we  are  of  the  opinion  that  the  court  should  have  given 
a  peremptory  instruction  to  find  for  the  defendant. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


HAKT  COUNTY,  &c.  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
LOUISVILLE  &  NASHVILLE   R.  R.  CO.  v.  HAKT  COUNTY. 
(Filetl  December  9,  1903.) 
Original  opinion  ante,  895. 
McCandless  &  Jami»s  for  appellant  county. 
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Helm.  Bnioe  &  Helm  and  H.  W.  Bnioe  for  appellee,  L.  &  N.  R.  R.  Co. 

Appeal  from  Jefferson  Circuit  Court.  Chancery  Division. 

Judge  Paynter  dellTered  the  following  response  to  petition  for  rehearing : 

It  is  not  a  diflScult  matter  for  zealous  counsel  to  conclude  that  a  court 
has  not  fully  understood  the  record  when  its  conclusions  on  the  facts  and 
the  law  do  not  accord  with  their  views.  This  is  unfortunate,  but  it  has 
always  been  so,  and  will  continue  to  be  so  long  as  courts  exist  and  lawyers 
are  unsuccessful  In  the  prosecution  of  cases  before  them.  The  alleged  in- 
accuracy of  the  court  in  summarizing  the  purpose  of  the  action  had  not  the 
slightest  effect  on  the  conclusion  of  the  court.  On  the  contrary,  the  court 
accurately  states  the  claim  of  the  county  as  to  its  alleged  right  to  dividends 
on  stock  issued  to  taxpayers,  or  their  assignees,  before  such  certificates  of 
stock  were  so  issued.  Notwithstanding  the  criticism  which  counsel  saw 
proper  to  make  of  the  opijilon  of  the  court,  wherein  the  purpose  of  the  action 
was  stated  with  reference  to  the  claim  to  which  we  have  just  referred,  coun- 
sel >;7ho  filed  the  petition  for  a  rehearing  was  so  impressed  with  the  opinion 
of  the  court  on  that  question  they  were  moved  to  say  in  the  petition  for  re- 
hearing: "We  have  regarded  the  right  of  the  county  in  this  particular  as 
doubtful,  and  will  not  further  insist  upon  the  same." 

In  the" opinion  of  the  court  it  is  stated  that  in  Hardin  (bounty  v.  Louisville 
&  Nashville  R.  R.  Co..  i*2  Ky..  41^,  "the  interest  did  not  cease  to  run  on 
the  subscription  until  the  cash  dividend  was  declared  in  June,  1864,"  and 
"the  conclusion  of  the  court  is  now  adhered  to."  Counsel  criticises  the 
opinion  because  they  seem  to  conclude  that  the  court  did  not  follow  the 
Hardin  county  case.  The  court  did  adhere  to  it  in  holding  that  the  stock 
dividend  of  one-quarter  of  one  per  cent,  did  not  stop  the  running  of  interest, 
and  that  the  interest  was  not  stopped  until  the  payment  of  a  cash  dividend. 
However,  on  the  question  of  estoppel  the  court  said  the  facts  of  this  case  are 
essentially  different  from  those  of  the  Hardin  county  case.  The  court  in  the 
Hardin  county  case  refused  to  apply  the  doctrine  of  estoppel;  in  this  case 
the  court  did  apply  it  to  an  essentially  different  state  of  facts.  The  criti- 
cism of  counsel  could  only  be  justified  upon  the  theory  that  because  the 
court  refused  to  apply  t1;e  doctrine  of  estopx)el  against  one  county  it  can  not 
'  do  it  against  another  county  on  a  different  state  of  facts. 

The  court  admits  an  error  in  saying  that  Hart  county  was  represented  at 
a  certain  meeting  of  stockholders,  but  the  correction  of  this  error  does  not 
render  it  improper  to  apply  the  doctrine  of  estoppel  to  the  facts  of  this  case. 

It  might  be  conceded  that  the  court  reached  an  erroneous  conclusion  in  all 
the  questions  adjudged,  save  the  one  wherein  the  court  held  that  the  assign- 
ment of  the  principal  stock  carried  with  it  the  claim  for  interest  stock,  still 
Hart  county  was  not  entitled  to  recover.  The  court  adheres  to  the  conclu- 
sion reached  on  that  question.       ^ 

The  whole  court  (except  Judge  Hobson,  who  did  not  sit  in  the  case)  con- 
sidered the  petition  for  a  rehearing  and  overruled  it. 

vol.  25—73 
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CHAPLIN  AND   BLOOMFIELD   TURNPIKE    ROAD    CO.    v.  NELSON 

COUNTY. 

(Filed  December  P»  1903— Not  to  be  reported.) 

1.  Free  turnpikes— Action  to  recoy€»r  value  of— Verdict  of  jury— Where  It 
appeared  from  the  testimony  that  the  turnpike,  the  value  of  ivhlch  was 
sought  to  be  recovered  from  the  county  to  which  It  had  l)een  delivered,  had 
cost  many  thousands  of  dollars  in  its  construction;  that  it  had  been  main- 
tained in  a  splendid  state  of  preservation  for  many  years;  that  it  was  very 
extensively  used  by  the  public,  and  that  the  tolls  collected  thereon  had  paid 
dividends  over  and  above  the  expense  of  maintaining  It,  a  verdict  of  a  jury 
that  it  was  without  value  at  the  time  it  was  turned  over  to  the  county  could 
have  l)een  the  result  only  of  [lassion  or  prejudice,  or  of  the  admission  of  im- 
projjer  testimony. 

a.  Same— Evidence — Testimony  to  the  effect  that  the  turnpike  was  without 
value  because  the  county  had  voted  fn^  turn])ike8  jind  the  owners  were  not 
getting  any  income  from  it  on  account  of  tollgate  raiders  was  incompetent 
to  show  want  of  value  and  was  prejudicial  to  the  rights  of  the  turnpike 
company. 

3.  Same— The  mere  fact  that  the  stock  of  the  turnpike  comimny  was  not 
selling  on  the  market  at  the  time  free  turnpikes  were  voted  in  the  county, 
and  when  the  contract  for  the  purchase  of  the  road  was  made  with  the  county, 
did  not  furnish  evidence  that  the  road  had  no  actual  vnlue,  as  n«)  one  would 
want  to  invest  in  the  stock  in  view  of  the  contemplation  of  the  county  to 
acquire  the  road,  and  the  Introduction  of  evidence  to  that  eifect  was  errone- 
ous. 

4.  Criterion  of  value— Considering  the  fact  that  the  county  had  voted  to 
free  the  turnpikes  and  that  the  tollgate  raiders  had  put  an  end  to  the  collec- 
tion of  tolls,  the  value  of  the  turnpike  road  can  not  be  measured  by  the  price 
it  would  bring  "at  a  fair,  voluntary  sale,"  but  its  actual  or  real  value,  in- 
cluding its  franchise,  should  be  ascertained  by  considering  the  cost  of  con- 
struction, its  condition  when  turned  over  to  the  county,  the  income  from  its 
previous  use,  and  the  probable  profits  which  mighl  be  derived  from  its 
continued  use,  as  private  property. 

5.  Burden  of  proof— The  county  having  denied  that  the  turnpike  was  of 
any  value,  the  burden  of  proof  was  thereby  placed  upon  the  plaintiff,  the 
turnpike  company,  and  a  subsequent  plea  of  want  of  consideration  for  the 
contract  for  the  purchase  of  the  turnpike  nlid  not  shift  the  burden  to  the  de- 
fendant. 

Geo.  S.  &  John  A.  Fulton,  J.  S.  Kelley  and  J.  A.  Barlow  for  appellant. 

Nat  W.  Halstead,  Eli   H.  Brown,  W.  S.  Pryor  and   C.  C.  McChord  for  ap- 
pellee. 
Api)eal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

While  the  court  has  not  overlooked  any  of  the  jiolnts  or  questions  raised, 
which  were  so  ably  and  elaborately  discussed  by  counsel,  it  will  consider  in 
this  opinion  only  such  as  it  regards  as  controlling  in  the  case. 

The  question  as  to  the  effect  of  the  contract  between  the  Nelson  Fiscal 
Court  and  the  appellant,  which  is  the  basis  of  this  action,  was  determined 
in  Bardstown  and  Louisville  Turnpike  Co.  v.  Nelson  County.  22  Ky.  Law 
Rep.,  1457.  The  answer  d(x*s  not  contradict  the  fact  that  the  proceeding  in 
the  Nelson  County  Court  to  condemn  the  road  was  disii  issed  by  the  county. 
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Thereupon  the  right  accrued  to  the  appellant  to  have  the  value  of  its  road 
%8oertained  in  a  court  of  competent  jurisdiction.  The  principal  question  in 
the  case  was  the  ascertainment  of  the  actual  value  of  the  appellant's  turn- 
pike at  the  time  it  was  turned  over  to  the  county.  This  court,  in  Richmond 
•and  Lancaster  Turnpike  Road  Co.  v.  Madison  County  Fiscal  Court,  24  Ky. 
Law  Rep.,  1363,  said:  *'It  proposed  to  take  appellant's  pike,  and  when  it  did 
«o  it  must  pay  appellant  the  real  value  of  the  property  at  the  time  of  the 
taking."  The  record  shows  that  the  tollgate  raiders  had  destroyed  the  toll- 
^ates  on  the  road,  and  that  the  company  was  not  collecting  tolls  at  the  time 
the  turnpike  was  turned  over  to  the  county.  The  purpose  of  this  action  was 
to  recover  the  value  of  the  turnpike  at  the  time  it  was.  placed  in  the  posses- 
sion of  the  county.  The  chief  defense  of  the  county  is  that  the  turnpike 
was  not  of  any  value  at  the  time.  The  evidence  introduced  shows  that  it 
was  a  valuable  turnpike;  that  it  had  been  kept  in  a  fine  stiite  of  preservation 
for  twenty  years;  that  it  was  very  much  used  because  of  its  favorable  loca- 
tion and  the  feeders  constructed  to  it.  Some  witnesses  gave  opinions  that 
the  foundation  of  the  pike  wns  not  as  good  as  it  should  have  been,  but  it  in 
-difficult  to  understand  how  it  could  have  been  kept  in  such  a  fine  condition 
for  travel  if  it  did  not  have  a  suitable  foundation.  It  cost  $11,500  to  build 
it.  The  trnvel  on  it  had  been  increased  by  the  construction  of  new  roads  to 
U.  It  had  been  paying  dividends  for  some  years  before  the  county  took  pos- 
session of  it.  Notwithstanding  this  evidence  the  jury  found  that  it  was 
without  value  when  it  was  turned  over  to  the  county.  The  verdict  can  only 
be  accounted  for  upon  the  theory  that  it  was  superinduced  by  prejudice  or 
passion,  or  by  the  admission  of  testimony  which  was  prejudicial  to  the  rights 
"Of  the  appellant.  There  was  evidence  tending  to  show  that  the  turnpike 
was  of  no  value  because  the  county  voted  for  free  turnpikes,  and  that  the 
•company  was  not  getting  any  income  from  it  on  account  of  tollgate  raiders. 

This  testimony  wad  clearly  erroneous  and  prejudicial  to  the  rights  of  the 
appellant.  The  action  of  tollgate  raiders  and  the  voting  of  free  turnpikes 
•did  not  damage  the  roadbed,  or  diminish  the  use  of  it  by  the  traveling  pub- 
lic. The  voting  of  free  turnpikes  would  rather  add  to  the  market  value  of 
the  road,  if  it  had  any,  as  it  gave  the  county  authorities  the  right  to  pur- 
■ohase  it,  thus  placing  a  purchaser  in  the  field,  where  perhaps  there  were 
none  before  who  desired  to  purchase  it.  The  testimony  which  tended  to 
«how  that  the  pike  was  without  value  for  either  of  the  reasons  stated  shoul  i 
have  beon  excluded  from  the  jury.  If  any  witness  testified  that  the  road 
^as  without  value  for  the  rea.sons  given,  and  gave  other  reasons  for  the 
'Opinion  which  were  proper  to  be  considered  by  the  jury,  the  court  should 
have  instructed  the  jury  that  they  could  not  consider  as  affecting  the  value 
<of  the  pike,  or  in  fixing  its  value,  the  action  of  the  county  in  voting  free 
turnpikes,  or  the  action  of  lawless  persons  in  destroying  tollgates  on  it.  No 
-evidence  should  be  admitted  tending  to  show  that  the  stock  in  the  road  had 
no  market  value  after  the  November  election,  1897,  and  on  the  26th  of  Febru- 
•ary,  181)8,  when  the  contract  on  which  this  action  was  brought  was  made. 
With  the  knowledge  that  the  county  contemplated  acquiring  the  turnpikes 
and  making  them  free,  no  one  would  probably  want  to  Invest  in  turnpike 
stock,  because  the  investment  would  not  be  permanent.  The  mere  fact  that 
the  stock  was  not  then  selling  in  the  market  did  not  furnish  evidence  that  it 
•did  have  an  actual  value. 
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The  court  iDstruoted  the  jury  that  by  actual  value  Is  hieant  such  a  prioi*^ 
as  the  property  would  have  sold  for  "at  a  fair,  voluntary  sale."  By  the  first- 
instruction  the  court  told  the  jury  to  find  for  the  plain tifif  the  actual  valufr 
of  the  property  on  the  26th  of  February,  1808,  unless  the  Jury  believed  fronk 
the  evidence  that  the  property  was  of  no  value  at  that  date.  We  will  con- 
sider the  two  instructions  together  in  determining  whether  the  court  erred 
in  giving  them.  The  jury  evidently  understood  from  these  instinjctions  that 
if  the  property  was  offered  at  a  voluntary  sale,  and  that  if  no  one  bid  on  it 
that  it  had  no  actual  value.  Ordinarily  the  v*ilue  of  property  may  be  deter- 
mined by  what  it  would  bring  at  fair,  voluntary  sale.  It  is  made  perfectly^ 
manifest  that  it  would  work  a  great  injustice  to  allow  the  value  of  appel- 
lant's property  to  be  determined  by  that  rule.  From  the  nature  of  the  prop- 
erty and  the  circumstances  surrounding  it  the  rule  stated  by  the  court  waa 
wholly  inapplicable. 

It  was  said  in  the  case  of  Mississippi  and  Rum  River  Boom  Co.  v.  Patter- 
son, 98  U,  S.,  408:  "So  many  and  varied  are  the  circumstances  to  be  taken 
into  account  in  determining  the  value  of  property  condemned  for  publia 
purposes  that  perhaps  it  is  impossible  to  formulate  a  rule  to  govern  its  ap- 
praisement in  all  cases.  Exceptional  circumstances  will  modify  the  most 
carefully  guarded  rule;  but  as  a  general  thing  we  should  say  that  the  com- 
pensation to  the  owner  is  to  be  estimated  by  reference  to  the  uses  for  which 
tlie  property  is  suitable,  having  regard  to  the  existing  business  or  want  of 
the  conmumity  or  such  as  may  be  reasonably  expected  in  the  immediate 
future." 

The  court  is  of  the  opinion  that  the  inquiry  should  be  confined  to  the  as- 
certainmnnt  of  the  actual  or  real  value  of  the  projierty  which  includes  Ita 
franchise.  The  value  of  property  depends  largely  upon  the  profitable  uses  to 
Which  it  may  be  put.  The  owners  enjoyed  the  right  to  charge  those  who- 
Used  it  tolls,  which  enabled  it  to  reap  a  profit  in  its  use.  To  ascertain  the 
real  value  of  the  property  the  court  should  allow  evidence  to  be  introduced 
With  reference  to  the  original  cost  of  the  construction  of  the  pike;  its  con- 
dition when  turned  over  to  the  county;  and  the  income  from  its  previous 
use;  and  as  to  the  probable  profits  which  might  be  derived  from  the  contin- 
ued use  of  the  pike;  and  also  as  to  the  cost  of  constructing  it  at  the  time  the 
contract  was  made. 

When  two- thirds  of  those  voting  on  free  turnpikes  voted  therefor  it  was  a. 
vote  in  favor  of  incurring  the  uece.ssary  indebtedness  for  that  purpose  and 
authorized  the  county  to  incur  an  indebtedness  in  excess  of  the  revenue  pro- 
vided for  the  year  in  purchasing  turnpikes  in  the  county.  (Whaley,  &c.  v. 
Commonwealth,  23  Ky.  Law  Rep  ,  1292. ) 

Defendant  denied  that  the  turnpike  was  of  any  value.  The  burthen  o^ 
proof  was  on  the  plaintiff  to  show  its  value,  and  unless  it  did  so  judgment 
would  have  gone  against  it.  Section  626,  Civil  Code,  provides  that  the 
•'burthen  of  proof  in  the  whole  action  lies  on  the  party  who  would  be  de- 
feated if  no  evidence  were  given  on  either  side. "  When  the  defendant  denied 
that  the  turnpike  was  of  any  value  it  presented  a  negative  defense.  The^ 
character  of  defense  is  not  changed  by  the  supplement^iry  averment  which 
was  to  the  effect  that  as  the  turnpilte  was  of  no  value,  the  writing  on  which 
the  action  was  based  was  without  consideration.     If  from  the  state  of  the 


DOVEY  V.   LAM,   &0.  ,  1157 

^pleadings  the  avermeDt  of  want  of  ooDslderation  was  an  affirmative  defeDie, 
it  did  not  change  the  burthen  of  proof.  When  a  defendant  pleads  both  an 
Affirmative  and  a  negative  defense,  though  the  burthen  is  on  him  as  to  the 
termer,  the  burthen  Qf  proof  in  the  whole  action  is  on  the  plaintiff.  The 
Averment  as  to  the  want  of  consideration  under  the  statement  of  the  plead- 
ings did  not  change  the  issue  that  had  been  made  by  the  denial  that  the 
^iiipike  was  of  any  value. 

The  instructions  of  the  court  do  not  conform  to  the  conclusions  reached 
•herein,  but  should  be  made  to  do  so  at  the  next  trial. 

If  the  court  sustained  the  verdict  it  would  be  allowing  private  property  to 
Iw  taken  for  public  uses  without  any  compensation.  The  Constitution 
forbids  the  taking  of  private  property  for  public  uses  without  just  com- 
pensation, and  courts  should  preserve  the  rights  thus  guaranteed. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


DOVEY  V.  LAM,  &o. 
(Filed  December  9,  1908.) 

1.  "Witnesses— Competency  of  wife— Inasmuch  as  separate  judgments  may 
be  rendered  as  to  each  defendant  in  an  action  to  recover  for  an  assault  and 
battery,  the  wife  of  one  of  the  defendants  is  a  competent  witness  for  the 
others,  although  she  is  not,  under  section  6i»6  of  the  Civil  Code,  a  competent 
witnessTor  her  husband,  and  although  the  jury  might  unconsciously  give 
her  testimony  effect  as  to  her  husband. 

9.  Burden  of  proof— In  an  action  to  recover  for  an  assault  and  battery  in 
whioh  the  allegations  of  the  petition  were  not  denied,  but  matter  in  avoid- 
ance was  plead,  the  burden  of  proof  wus  on  the  defendants. 

Jonson  &  Wickliffe  and  W.  H.  Yost  for  appellant. 

W.  L.  Reeves  for  appellees. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

George  B.  Dovey,  appellant,  insfcltuted  this  action  against  James  W.  Lam, 
W.  N.  Eads,  G.  W.  Roark,  Flint  McDowell  and  John  G.  Love,  appellees,  to 
recover  for  an  assault  and  battery.  They  pleaded  self-defense,  and  the  jury 
found  for  them.  The  court  entered  judgment  on  the  verdict,  and  the  plain- 
tiff appeals.  The  difficulty  occurred  over  the  possession  of  a  coal  shaft  and 
-engine,  the  defendants  claiming  that  Mrs.  Rachel  McNeil  was  in  possession, 
-and  that  the  plaintiff  undertook  to  interfere  with  her  possession,  the  defend- 
ants being  her  agents  and  servants.  The  court  held  the  burden  of  proof  to 
1)8  on  the  defendants,  and  each  of  them  was  thereupon  sworn  in  his  own 
behalf.  After  the  difficulty  and  before  the  trial  Mrs.  McNeil  intermarried 
with  the  defendant,  John  G.  Love.  The  other  four  defendants  offered  her 
as  a  witness  in  their  behalf.  The  court  ruled  that  she  could  not  testify  for 
her  husband,  but  that  she  could  testify  for  the  other  four  defendants.  He, 
therefore,  allowed  her  to  testify,  instructing  the  jury  that  her  testimony 
•oould  only  be  considered  as  to  the  defendants  other  than  her  husband.  Of 
this  aocion  of  the  court  the  plaintiff  complains.  It  is  insisted  for  the  plain- 
tiff that  the  jury  could  not  disabuse  their  minds  of  the  effect  produced  by 
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her  evidence,  and  would  necessarily  consider  it  as  to  her  husband.  If  thi& 
is  true,  it  would  be  no  reason  for  reversing  the  judgment  except  as  to  John 
Love,  her  husband,  for  if  the  other  defendants  only  had  been  sued,  she 
would  undoubtedly  have  been  a  competent  witness,  and  these  defendants 
were  in  fact  more  or  less  affected  by  her  testimony  being  given  when  her- 
husband  was  a  party  to  the  action,  and  it  might  be  supposed  that  this  would 
Warp  her  judgment.  But  aside  from  this,  by  section  605  of  the  Code  of  Prac- 
tice, every  person  is  competent  to  testify  unless  incapable  of  understandinft 
the  facts  concerning  which  his  testimony  is  offered,  subject  to  the  exceptions 
contained  in  section  606.  By  section  606  neither  husband  nor  wife  shall 
testify  for  or  against  the  other,  except  in  certain  cases  not  material  here. 
There  is  no  other  provij>ion  of  the  statute  affecting  the  competency  of  the- 
Witness.  As  by  section  605  every  witness  may  testify  who  has  sufficient  ca« 
paoity  to  understand  the  facts  concerning  which  his  testimony  is  offered,. 
Mrs.  Love  was  a  competent  witness,  unless  she  was  cut  out  by  section  606. 
The  oAly  thing  in  section  606  affecting  her  is  that  she  shall  not  testify  for 
or  agalntst  her  husband.  Under  our  statute,  in  cases  of  this  character,  the 
Jury  may  find  in  favor  of  one  of  the  defendants  and  against  the  others,  or 
may  find  a  larger  amount  against  one  than  the  other.  (Kentucky  Statutes, 
section  12;  Railroad  Co.  v.  Kuhu,  86  Ky.,  5()3.)  If  five  separate  actions  had 
been  brought  against  each  of  the  defendants  the  wife  might  have  testified 
in  all  oases  except  her  husband's;  but  when  all  were  sued, in  one  suit,  the 
proceeding  was  substantially  the  same  as  if  five  separate  suits  had  been 
brought,  and  all  by  consent  heard  together.  The  wife  did  not,  therefore^ 
testify  for  her  husband.  She  testified  only  for  the  other  defendants,  and  her 
evidence  can  not  be  rejected  because  the  jury  might  unconsciously  give  it 
effect  as  to  him.  In  tort  cases  against  several  defendants  it  often  happens 
that  evidence  is  admitted  against  some  of  the  defendants  or  in  their  favor 
which  can  not  be  opnsidered  as  to  the  other  defendants.  Thus  an  admission 
may  be  made  by  some  after  the  wrong  has  been  committed,  and  this  may  be- 
proved  against  them,  but  not  against  the  other  defendants.  One  may  be- 
released  and  others  not.  One  may,  by  conduct,  show  malice,  and  this  may 
be  done  without  the  knowledge  of  the  others,  so  that  these  facts  are  not 
competent  against  them.  It,  therefore,  often  happens  in  cases  of  this  char- 
acter that  evidence  is  admitted  which  is  only  to  be  considered  by  the  jury  as 
to  some  of  the  defendants. 

In  Shields  v.  Ruddy,  2  Idaho  T.,  883,  the  plaintiff  in  a  tort  action  offered 
to  introduce  the  wife  of  one  of  the  defendants  as  a  witness  against  the  other 
defendant  under  a  statute  substantially  the  same  as  ourc^.  The  circuit  court 
refused  to  admit  the  evidence,  but  on  appeal  the  judgment  was  reversed,  the 
court  holding  that  inasmuch  as  a  separate  judgment  might  have  been  ren- 
dered  in  the  case  against  each  defendant,  the  wife  of  one  was  competent 
against  the  other  under  instructions  from  the  court  that  her  testimony 
should  not  apply  to  her  husband. 

In  Albaugh  v.  James,  29  Ind.,  308,  the  husband  and  wife  were  sued  for  a 
joint  tort,  and  each  was  offered  as  a  witness  in  his  own  behalf.  The  wife  was. 
not  allowed  to  testify.  On  appeal  this  was  reversed.  The  court  said:  *'The 
defendants  had  each  the  right  to  testify  in  theii'  own  behalf.  Because  the 
testimony  of  the  husband  might  benefit  the  wife,  and  that  of  the  wife  might 
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benefit  the  husband,  is  no  reason  for  excluding  the  evidence.  It  would, 
however,  be  the  duty  of  the  court,  by  instructions,  if  asked,  to  limit  the 
eflfect  of  the  testimony  to  the  case  of  the  party  testifying.  When  a  party  is 
sued  he  or  she  has  the  right  to  testify  in  his  or  her  own  behalf;  and  a  plain- 
tifif  can  not  deprive  a  defendant  of  this  right  by  joining  husband  and  wife 
in  the  same  suit.  A  husband  could  not  call  a  wife  to  testify  for  him,  nor 
could  a  plaintiff  call  her  to  testify  against  her  husband,  but  a  husband  and 
wife  jointly  sueti  may  each  testify  in  their  own  behalf." 

The  tendency  is  to  do  away  with  the  old  restrictions,  and  to  let  the  jury 
hear  the  evidence  and  judge  of  its  credibility.  In  England,  by  statute,  a 
man's  wife  may  testify  for  him  just  as  his  children,  and  the  sanie  rule  pre- 
vails in  many  of  the  States.  Our  Code  was  intended  to  broaden  the  rule  for 
the  admission  of  witnesses,  and  its  proper  construction  requires  that  every 
witness  shall  be  allowed  to  testify,  with  the  exceptions  named  in  the  statute. 
We,  therefore,  conclude  that  the  statute  not  forbidding  the  wife  of  one  de- 
fendant to  testify  for  another,  she  is  a  competent  witness  where  a  separate 
judgment  may  be  rendered  as  to  each  of  the  defendants.  The  answer  not 
controverting  the  allegations  of  the  petition,  but  pleading  matter  in  avoid- 
ance, the  burden  of  proof  was  on  the  defendants.  The  other  matters  relied 
on  in  the  admission  or  rejection  of  evidence  were  of  minor  consequence,  and 
were  properly  ruled  by  the  circuit  court.  The  Instructions  fairly  submitted 
the  issue  to  the  jury,  and  on  the  whole  case  we  find  no  reason  for  disturb' 
ing  the  verdict. 

Judgment  affirmed. 


MORSE  v.  CHESAPEAKE  &  OHIO  RY.  CO. 

(Filed  December  10,  19('8.) 

Negligence— Injuries  from  fright— There  can  be  no  recovery  for  injuries 
resulting  from  fright  occasioned  by  the  negligence  of  a  railroad  company  in 
backing  its  cars  off  its  track  towards  and  close  to  the  house  of  the  /right- 
ened  person  where  no  immediate  personal  injury  or  trespass  to  real  estate 
resulted  and  no  breach  of  any  contractual  relation  occurred. 

W.  C.  Halbert  and  S.  J.  Pugh  for  appellant. 

W.  H.  Wads  worth  and  E.  L.  Worthington  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  oourt  by  Chief  Justice  Burnam. 

The  appellant.  Zona  B.  Morse,  sought  in  this  action  to  recover  damages 
from  the  Chesapeake  &  Ohio  Ry.  Co.  for  "fright  and  mental  suffering," 
and  superinduced  subsequent  nervous  prostration  and  injury,  although 
there  was  no  contemporaneous  physical  injuiy  inflieted  by  the  appellee. 
The  facts  which  the  plaintiff  relied  upon  to  support  her  cause  of  action  are 
in  substance  that  she  owns  a  house  and  lot,  located  on  the  west  side  of  Main 
street  of  the  village  of  Quincy,  in  Lewis  county,  in  which  she  resided  at  the 
time  of  her  alleged  injury;  that  the  street  was  thirty  feet  wide,  and  that 
appellee's  depot  grounds  and  switch  yards  were  lociited  immediately  opposite 
"her  residence  on  the  west  side  of  Main  street ;  that  a  short  time  previous  to 
the  oommission  of  the  acts  complained  of   the  appellee  constructed  upon  its 
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yards  a  switch  from  Its  iiialn  track  to  the  east  side  of  the  street  directly 
opposite  her  residence ;  and  that  they  failed  to  erect  and  maintain  a  bump- 
ing post  at  the  end  of  this  track,  and  that  as  a  consequence  thereof  several 
*of  appellee's  cars  were  backed  over  the  end  of  this  switch  out  into  the  street 
and  within  fifteen  feet  of  her  yard  and  towards  her  residence,  where  she 
was  at  the  time,  which  jrreatly  frightened  and  alarmed  her,  and  in  conse- 
quence of  which  she  suffered  such  nervous  prostration  and  physical  dlmbility 
as  confined  her  to  her  home  for  more  than  two  months  under  medical  treat- 
ment, and  at  great  expense;  that  the  injuries  had  been  and  would  continue 
to  be  permanent.  The  petition  further  alleges  that  appellee  was  grossly 
negligent,  both  in  the  construction  of  the  switch  and  in  the  operation  of  its 
trains  thereon.  The  court  sustained  a  general  demurrer  to  appellant *s  peti- 
tion as  amended,  and  adjudged  that  her  petition  be  dismissed,  and  she  has 
appealed. 

The  exact  question  presented  by  the  appeal  has  not  bet»n  heretofore  decided 
by  this  court,  but  it  has  been  declcl^d  in  a  number  of  well-considered  opin- 
ions that  damages  can  not  be  recovered  for  mental  suffering  alone  in  an 
action  for  personal  Injuries  based  on  negligence,  unaccompanied  by  some 
direct  oontemiwraneous  injury  to  person  or  property,  or  growing  out  of 
some  contract  relation  between  the  parties.  (Dawson  v.  L.  &  N.  K.  R.  Co., 
4  Ky.  Jjaw  Rep..  810;  N.  N.  &  M.  V.  Co.  v.  Gohlson,  10  Ky.  Law  Rep.,  9S8; 
City  Transfer  Co.  v.  Robinson,  13  Ky.  Law  Rep.,  565.)  These  decisions  are 
practically  in  accord  with  the  great  weight  of  authority  on  this  question. 
In  fact,  our  attention  has  been  called  to  only  one  case  which  may  be  consid- 
ered as  holding  the  contrary  doctrine,  that  uf  Mnck  v.  R.  R.  Co.,  b2  S.  C, 
853.  On  the  other  hand,  Thompson  on  Negligence,  sections  156  and  157; 
Shearman  and  Redfleld  on  Torts,  volume  2.  section  761 ;  Jaggard  on  Torts, 
369  and  370;  Wood  on  Railroads,  2  volume,  1739,  assert  the  contrary  doctrine. 
In  the  note  to  the  case  of  the  Gulf,  &c.,  R.  R.  Co.  v.  Hnyter,  77  American 
St.  Rep.,  8()0,  Judge  Freeman,  in  an  elaborate  note,  has  collected  practically 
all  the  tiuthorities  on  the  point  up  to  January,  1900,  and  they  uanimously 
hold  that  there  can  lie  no  recovery  for  fright  alone,  unaccompanied  by  actual 
Injury  traceable  directly  to  contemporaneous  physical  injury.  And  they  are 
almost  equally  harmonious  that  no  recovery  can  \ye  had  for  injuries  result- 
ing from  fright  caused  by  negligence  of  another  when  no  immediate  per- 
sonal injury  is  received  This  que.stion  was  fully  considered  by  the  Court 
of  Appeals  of  New  York  In  Mitchell  v.  liochester  Ry.  Co.,  45  S.  E.,  854.  In 
that  case  the  court  said:  "If  it  be  admitted  that  no  recovery  can  be  had  for 
fright  occasioned  by  the  negligence  of  another,  it  is  somewhat  difficult  to 
understand  how  a  defendant  would  be  liable  for  its  consequences.  Assum- 
ing that  fright  can  not  form  the  basis  of  an  action,  it  is  obvious  that  no  re- 
covery can  be  had  for  in juires  resulting  therefrom ;  that  the  result  may  be 
nervous  disease,  blindness,  insanity,  or  even  a  miscariiage,  in  no  way 
changes  the  principle.  These  results  merely  show  the  degree  of  fright,  or 
the  extent  of  the  damages.  The  right  of  action  must  still  depend  upon  the 
question  whether  a  recovery  may  be  had  for  fright.  If  it  can,  then  an 
action  may  be  maintained,  however  slight  the  injury.  If  not,  then  there 
can  be  no  recovery,  no.  matter  how  grave  or  serious  the  consequences. 
Therefore,  the   logical  result  of  the  respondents'  concession  would    seem  to 
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be  not  only  that  no  recovery  can  be  had  for  mere  fright,  but  also  the  direct 
conseqnenoes  of  it.  If  the  right  of  recovery  in  this  clasR  of  cases  should  be 
ODoe  establistaed,  it  wonld  naturally  result  in  a  flood  of  litigation  in  cases 
where  the  injury  complained  of  may  be  easily  feigned,  without  detection, 
and  where  the  damages  must  rest  upon  mere  conjecture  or  speculation. 
*  *  *  To  establish  such  a  doctrine  would  be  contrary  to  principles  of  pub- 
lic policy.  Moreover,  it  can  not  be  properly  said  that  the  plaintiff's  mis- 
carriage was  the  proximate  result  of  the  defendant's  negligence.  Proximate 
damages  are  such  as  are  ordinary  and  natural  results  of  the  negligence 
charged,  and  those  that  are  usual,  and,  therefore,  to  be  expected.  It  Is  quite 
obvious  that  the  plaintiff's  injuries  do  not  fall  within  the  rule  as  to  prox- 
imate damages.  The  injuries  to  the  plaintiff  w«;re  plainly  the  result  of  an 
accidental  and  unusual  combination  of  circumstanceB,  which  could  not  have 
been  reasonably  anticipated,  and  over  which  the  defendant  had  no  control, 
and  hence  her  damages  were  too  remote  to  authorize  a  recovery  in  this 
action.  These  considerations  lead  to  the  conclusion  that  no  recovery  can  be 
had'for  injuries  sustained  by  fright  occasioned  by  the  negligence  of  nnother, 
where  there  is  no  immediate  personal  injury." 

And  the  conclusions  reached  are  supported  by  numerous  authorities  cited 
In  the  opinion.  Besides,  it  is  a  well  settled  rule  of  law  thnt/'a  plaintiff 
who  grounds  his  action  upon  the  negligence  of  the  defendant,  must-  show 
not  only  that  the  conduct  of  the  defendant  was  negligent,  but  also  that  it 
was  a  violation  of  some  duty  which  the  defendant  owed  to  hlni. "  (Thomp- 
Bon  on  Negligence,  3:  Whitaker's  Smith  on  Negligence,  3.  > 

The  law  requires  that  there  shall  be  no  intentional  or  negligent  trespass 
upon  the  person  or  property  of  nnother,  and  If  this  duty  is  violated,  a  cause 
of  action  exists  in  favor  of  the  party  whose  person  or  property  has  been  in- 
vaded against  the  violator.  But  there  Is  no  obligation  to  protect  from 
fright,  and  the  consequence  thereof,  when  disconnected  with  or  unaccom- 
panied by  a  legal  duty.  If  so,  a  man  Whose  house  caught  on  lire  by  negli- 
gence would  become  liable  in  damages  to  his  neighbor  who  became  fright- 
ened for  fear  that  the  fire  would  spread  and  consume  his  own  house.  Or,  in 
the  same  case,  a  horse  was  negligently,  permitted  to  escape  In  the  street  of  a 
town,  and  in  consequences  thereof  a  woman  standing  on  the  sidewalk 
became  frightened  to  such  an  extent  as  to  result  in  nervous  prostration,  al- 
though not  in  fact  suffering  any  physical  contnint  or  Injury,  would  be  en- 
titled to  sue  the  owner  of  the  horse  for  damages  These  cases  illustrate  the 
danger  of  opening  the  door  to  imaginary  claims,  If  the  rule  should  be 
adopted  and  a  recovery  permitted  for  mere  fright  and  Its  consequences. 
While  the  authorities  are  not  absolutely  uniform,  we  have  reached  the  con- 
clusion that  no  recovery  should  be  allowed  for  injuries  resulting  from  fright 
occasioned  by  negligence,  where  there  is  no  immediate  personal  Injury,  tri'S- 
pass  to  real  estate,  or  some  contract  relation! 

Jiidgment  affirmed. 
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DANVILLE,  DIX  RIVER  AND  LANCASTER   TUllNPIKE  ROAD  CO. 
V.  LINCOLN  COUNTY  FISCAL  COURT. 

(Filed  December  9,  lfc03— Not  to  be  reported. ) 

1.  Fiscal  court — Minutes  of  proceedings— The  fiscal  court  of  a  county  is 
bound  in  its  contractual  relations  with  others  only  by  the  entry  of  orders 
upon  its  order  book  and  after' they  have  been  read  and  signed,  as  required 
by  sections  1842  and  184.3  of  the  Kentucky  Statutes,  hence  in  an  action  in- 
volving the  question  whether  the  fiscal  court  agreed  when  it  purchased  a 
turnpike  road  to  cancel  its  own  stock  therein  and  thereby  surrendered  its 
right  to  a  part  of  the  purehase  price  no  evidence  was  admissible  to  prove  a 
verbal  agreement  or  contract  with  reference  to  the  sale  not  embraced  in  the 
order,  in  the  absence  of  an  allegation  of  fraud  or  mistake. 

2.  Same — Evidence— It  was  not  competent  to  prove  what  contract  the  turn- 
pike company  made  with  the  fiscal  court  of  another  county,  to  which  it  had 
sold  part  of  the  same  road,  as  to  the  cancellation  of  the  stock  held  by  that 
county,  nor  to  show  what  construction  that  court  placed  upon  the  contract 
made  with  it  where  the  sale  to  it  was  a  sei)arate  and  distinct  transaction 
from  that  in  suit. 

John  T.  Hays  for  appellant. 

H.  Helm  and  P   M.  McRoberts  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bhrker. 

The  appellant,  Danville,  Diz  River  and  Lancaster  Turnpike  Road  Co.,  is 
a  corporation,  which  owned  and  operated  a  turnpike  road  twelve  and  three- 
fourths  miles  long,  running  through  the  counties  of  Lincoln,  Boyle  and 
Garrard:  three  and  three-fourths  miles  of  the  road  lay  in  Lincoln  county. 

The  capital  stock  of  the  corporation  is  four  hundred  f-ixty-six  and  one- 
fourth  shares,  of  the  par  value  of  150  each,  of  which  appellee  owns  forty-one 
shares. 

During  and  prior  to  April,  1898,  there  had  been  an  uprising  of  the  people 
of  the  three  counties  in  favor  of  free  turnpikes,  which  found  expression  in 
deeds  of  violence,  known  as  tollgate  raiding,  which,  of  necessity,  resulted 
in  a  great  depreciation  in  the  value  of  turnpike  roads.  Appellant,  in  the 
spring  of  1898,  entered  into  negotiations  with  the  fiscal  courts  of  the  three 
counties  in  which  its  road  lay,  with  the  result  that  it  sold  to  these  several 
courts  so  much  of  its  road  as  lay  in  the  respective  counties,  for  the  purpose 
of  establishing  free  turnpikes  therein.  These  thn^  sales  were  entirely  sep- 
arate and  distinct,  and  had,  so  far  as  the  record  shows,  no  connection  what- 
ever with  each  other.  The  siile  to  appellee  took  place  on  the  l.'ith  day  of 
April.  1-98,  and  is  evidenced  by  the  following  order  entered  upon  appellee's 
order  book  on  the  day  named : 

'^Lincoln  County  Fiscal  Court  met  pursuant  to  adjournment,  this  15th 
day  of  April,  1898,  Hon.  Jas.  P.  Bailey,  Judge,  presiding,  with  the  follow- 
ing justices  of  the  peace,  to  wit:  J.  A.  Singleton,  W.  D.  Wallin,  W.  A. 
Coffey  and  J.  H.  Raines. 

"Moved  and  seconded,  that  thi.s  court  accept  the  proposition  of  J.  S.  Itob- 
inson,  president  of  the  Danville,  Dix  River  and  Lancaster  Turnpike  Road 
Co.,  at  the  price  of  $l,2.Vi  for  three  and  three  quarter  miles  of  said  road  in 
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Lincols  county,  for  the  individual  stock  owned  in  said  road,  it  being  61-92 
part  of  the  whole  road,  including;:  one-half  of  two  bridRes,  one  across  Dix 
river  and  the  other  over  Hanging  Ford  creek.  The  same  to  be  paid  for  as 
follows:  Three  hundred  and  twelve  dollars  and  fifty  cents  to  be  paid  out  of 
the  levy  of  1898;  $313.50  out  of  the  levy  of  1899;  1312.50  out  of  the  levy  of 
1900;  and  $312.50  out  of  the  levy  of  1901,  all  sums  to  bear  interest  at  the 
rate  of  5  per  cent,  until  paid.  The  insurance  on  the  bridges  is  to  be  trans- 
ferred at  once,  there  being  $1,000  on  each  bridge." 

Afterwards  appellee  paid  ofif  and  discharged  the  first  three  installments 
of  the  purchase  money.  When  the  fourth  became  due  it  refused  to  pay , 
claiming  that,  as  it  owned  forty-one  shares  of  the  capital  stock  of  appellant, 
Its  share  of  the  proceeds  of  the  sale  of  the  road  to  Bovle  and  Garrard  coun  - 
ties  was  greater  than  the  unpaid  balance  due  from  it  to  appellant,  and  that 
appellant  was  really  indebted  to  it  on  its  counterclaim.  Whereupon  appel- 
lant instituted  this  action  for  the  recovery  of  the  last  installment  of  the 
purchase  price,  amounting  to  $3  2. 50,  with  interest  from  the  date  of  sale 
until  paid,  alleging  that  under  the  contract  of  sale  appellee  had  agreed,  in 
addition  to  the  sum  of  $1,350,  which  was  to  be  paid  in  cash,  that  it  would 
surrender  up  and  cancel  its  forty-one  shares  of  the  capital  stock  which  it 
owned  in  appellant's  road. 

Appellee  filed  an  answer,  traversing  the  fact  that  it  had  ever  agreed  to 
surrender  up  and  cancel  its  forty-one  shares  of  stock ;  alleging  the  sale  by 
appellant  of  parts  of  its  road  to  Boyle  and  Garrard  counties,  and  claiming 
that  its  distaributable  share  of  the  proceeds  of  these  sales  amounted  to  more 
than  the  sum  it  owed  appellant,  and  prayed  for  a  judgment  over  on  its 
counterclaim.  The  issues  were  made  up  on  these  lines.  The  action  was  in 
equity,  and  upon  trial  the  chancellor  rendered  a  judgment  in  favor  of  ap- 
pellee for  the  sum  of  $232.36  on  its  counterclaim,  from  which  judgment 
this  appeal  is  prosecuted. 

There  is  but  one  question  in  this  case,  and  that  is  whether  or  not,  under 
the  contract  between  appellant  and  appelle^^,  the  latter  agreed,  as  a  part  of 
the  consideration  for  the  purchase  of  the  three  and  three  fourths  miles  of 
appellant's  road,  to  surrender  up  and  cancel  its  forty-one  shares  of  the  cap- 
ital stock.  If  it  did  not,  then  it  is  conceded  that  the  judgment  of  the  chan- 
cellor is  correct:  if  it  did,  the  case  must  be  reversed.  There  is  no  pi*etense 
that  there  is  any  fraud  or  mistake  in  the  contract  as  written ;  on  the  con- 
trary, appellant  relies  on  it  as  written  as  the  basis  of  its  action.  The  stat- 
ute organizing,  empowering  and  regulating  fiscal  courts  is  contained  in 
chapter  53  of  the  Kentucky  Statutes.  The  fiseal  court  consists  of  the  county 
judge  and  the  justices  of  the  peace  of  the  county,  and  it  possesses  the  cor- 
porate powers  of  the  county.  Section  18^3  provides:  "Before  every  adjourn- 
ment the  minutes  of  the  proceedings  of  said  court  shall  be  publicly  read  by 
the  clerk  of  the  court,  and  corrected,  if  necessary;  and  the  same  shall  be 
signed  by  the  county  judge,  or  presiding  judge,  with  the  approval  of  the 
justices  of  the  peace  present  when  the  court  was  held." 

"Section  1843.  No  minute  or  order  of  the  fiscal  court  shall  be  valid  until 
the  same  be  read  and  signed,  as  before  said,  nor  unless  the  record  shows  by 
whom  the  court  was  held. ' ' 

The  flscfil  court  of  Lincoln  county  Leing  a   court  of  record,  it  can  only 
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vpeak  by  its  record.  The  contract  it  made  with  appellant,  of  necessitj,  was 
set  forth  in  its  order  book;  it  could  bind  itself  in  no  other  way.  (Fletcher 
v.  Lelght,  Barrett  &  Co.,  4  Bush,  309;  Commonwealth  v.  Williams,  &c.,  14 
Bush,  397. ) 

When  appellant  contracted  with  appellee,  it  had  to  take  notice  of  the  law 
limiting  the  latter^s  contractual  powers;  and  when  the  contract  between  the 
parties  was  reduced  to  writing  by  the  clerk,  and  publicly  read,  and  approved 
by  the  members  of  the  fiscal  court,  and  signed  by  the  judge,  without  objec- 
tion on  the  part  of  appellant,  whose  chief  officer  and  attorney  were  present, 
this  order  must  be  considered  as  constituting  the  contract  between  the 
parties;  therefore,  in  the  absence  of  an  allegation  of  fraud  or  mistake,  nb 
-evidence  of  any  verbal  agreement  or  contract,  prior  to  the  signing  of  the 
t>rder  containing  the  stipulations  of  the  parties,  was  admissible.  Nor  was 
it  competent  for  appellant  to  prove  what  contract  it  made  as  to  the  cancella- 
tion of  the  stock  of  Garraitl  county,  or  what  construction  the  fiscal  court  of 
that  county  placed  upon  the  contract  between  it  and  appellant.  This  was 
4in  entirely  separate  and  distinct  transaction,  and  what  the  contracting 
parties  did  in  reference  to  it  throws  no  light  whatever  upon  the  contract 
between  the  parties  litigant  here;  and  the  court  properly  sustained  excep- 
tions to  the  evidence  introduced  by  appellant  on  these  questions. 

It  follows,  then,  that  the  merits  of  this  controversy  turn  upon  the  proper 
-construction  of  the  contract  between  the  parties,  evidenced  by  the  written 
order  on  the  books  of  the  fiscal  court.  An  examination  of  this  fails  to  show 
«ny  indication  of  an  intention  on  the  i)art  of  appellee  to  surrender  up  or 
<;ancel  its  forty-one  shares  of  stock;  there  is  not  a  word  which  tends  to  such 
a  conclusion;  the  minute  clearly  statfs  that  the  sum  of  11,250  paid  cash  is 
to  be  participated  in  only  by  the  individual  steck  owned  in  the  road,  but  it 
is  nowhere  stated,  or  intimated,  that  the  county's  stock  is  to  be  surrendered 
up  for  cancellation,  or  that  it  should  not  participate  in  the  f^ssets  resulting 
from  the  siile  of  the  balance  of  the  road  to  the  counties  of  Boyle  and  Garrard. 

In  order  to  reach  the  conclusion  contended  for  by  appellant  it  would  be 
necessary  to  interpolate  into  the  written  contract  words  which  it  does  not 
now  contain,  the  effect  of  which  would  be  to  take  from  appellee  money 
which  would  otherwise  be  due  it.  No  better  evidence  could  exist  of  the 
utility  of  the  rule  that  where  parties  have  reduced  their  contract  to  writing, 
in  the  absence  of  fraud  or  mistake,  no  verbal  evidence  will  be  heard  to  alter 
or  modify  it,  than  is  afforded  by  the  case  at  bar.  Here  are  all  the  officers  of 
the  flsc»l  c«»urt,  who  were  present  when  the  contract  was  made,  deposing, 
positively,  that  nothing  was  said  during  the  entire  time  the  contract  was 
being  negotiated  on  the  subject  of  the  county  surrendering  its  stock  for  can- 
•cellation;  and  on  the  contrary,  the  president  of  appellant,  and  several  of  its 
large  individual  stockholders,  depose,  with  equal  posltiven ess,  that  such 
was  the  agreement.  The  rule  in  question  was  established  to  obviate  just 
such  difficulties.  But  w^ere  we  less  sure  of  the  legal  principle  enunciated, 
we  are  of  opinion  that  the  preponderance  of  the  evidence  is  against  the 
proix)sitlon  that  appellee  agreed  to  the  cancellation  of  its  stock.  The  bur- 
-den  of  proving  this  was  on  appellant,  and  there  is  no  reason  to  suppose  that 
the  officers  of  the  fiscal  court  are  less  accurate  or  truthful  than  the  officers 
and  stockholders  of  the  turnpike  company. 

For  the  reasons  indicated  the  judgment  is  affirmed. 
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SANDERS  V.  COMMONWEALTH. 

(Filed  December  9,  1908. ) 

CoDstitutioDal  law—Police  power— The  provisions  of  section  1974  of  the- 
Kentucky  Statutes,  which  make  it  an  offense  to  sell  milk  from  animals  fed 
upon  "still  slop,"  are  not  violative  of  the  fourteenth  amendment  to  the- 
Constitution  of  the  United  States,  which  forbids  the  abridgement  by  any 
State  of  the  privileges  and  immunities  of  citizens  of  the  United  States,  and 
are  within  the  ** police  power"  of  the  general  assembly. 

Norton  L.  Goldf^mith,  Alfred  Selligman  and  Gibson,  Marshall  &  Qibson 
for  appellant. 

Warwick  Miller  and  C.  J.  Pratt  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Fred  Sanders,  was  indicted,  tried  and  convicted  in  the- 
Jefferson  Circuit  Court  for  having  knowingly  ^Id  milk  from  animals  fed 
upon  '* still  slop,"  in  violation  of  the  provisions  of  section  1274  of  the  Ken^ 
tucky  Statutes,  which  reads  as  follows:  ** Whoever  shall  knowingly  sell,  or^ 
cause  to  be  sold,  to  any  person  in  this  State,  milk  diluted  with  water,  or  in 
any  way  adulterated,  or  milk  from  which  any  cream  has  been  taken,  or  sell 
milk  commonly  known  as  'skimmed  milk,'  with  intent  to  defraud,  or  shall 
knowingly  sell  any  milk,  the  product  of  a  diseased  animal,  or  from  animals 
fed  upon  'still  slop,*  'brewers  slop,'  or  'brewers  grain,'  or  shall  knowingly 
use  any  poisonous  or  deleterious  material  or  milk  from  animals  diseat^ed  or 
fed  as  aforesaid,  in  the  manufacture  of  butter  or  cheese,  shall  be  fined  in 
any  sum  not  less  than  $26  nor  more  than  $200. " 

A  reversal  of  the  judgment  of  the  circuit  court  is  asked  upon  the  ground 
that  so  much  of  the  statute  as  prohibited  the  sale  of  milk  from  aniiiwils  fed 
upon  *' still  slop"  is  obnoxious  to  the  fourteenth  amendment  to  the  C  onsti- 
tution  of  the  United  States,  which  provides.  In  section  1,  that  "no  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privilege  or  immuni- 
ties of  citizens  of  the  United  States;  nor  shall  any  State  deprive  any  person 
of  life,  liberty  or  property  without  due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 

Appellant's  contention  is  based  upon  the  claim  that '"still  slop,"  when 
used  under  proper  conditions,  is  a  wholesome  and  innocuous  food  for  dairy 
cows;  and  that  the  milk  from  cows  fed  thereon  is  a  pure  and  wholesome 
article  of  food  for  human  beings.  Our  attention  is  called  to  the  fact  that, 
there  is  nothing  in  the  statute  nor  the  indictment  which  is  the  foundation 
of  this  prosecution  which  negatives  either  of  these  contentions;  and  that  na 
testimony  was  introduced  by  the  Commonwealth  upon  the  trial  of  the  case 
for  the  purpose  of  establishing  that  such  was  the  fact;  that  the  whole  pro- 
ceeding rests  upon  the  naked  prohibition  contained  in  the  statute  itself. 

The  section  upon  which  the  prosecution  is  based  is  one  of  the  provisions, 
of  the  statute  aimed  at  offenses  against  the  public  health,  and  was  exercised 
under  the  police  power  of  the  State  for  the  protection  of  the  health  of  its. 
citizen  p. 

No  exact  definition  of  the  extent  of  this   power  has,  or,  perhaps,  can  ba 


1166  BANDERS  V.  COMMONWEALTH. 

giyen.  Judge  Cooley  in  his  work  on  Constitutional  Limitations  has  ap- 
proved that  given  by  Chief  Justice  Shaw  in  the  Commonwealth  v.  Alger,  7 
Cushlng,  53,  as  the  most  satisfactory  and  complete  to  whioh  his  attention 
has  Ijeen  called.  It  is  as  follows:  '*A11  property  in  this  Commonwealth  is 
held  subject  to  those  general  regulations  which  are  necessary  to  the  common 
good  and  general  welfare.  Rights  of  property,  like  all  other  usual  and  con- 
ventional rights,  are  subject  to  such  reasonable  limitations  in  their  enjoy- 
ment as  shall  prevent  them  from  being  injurious,  and  to  such  reasonable 
restraints  and  regulations  established  by  law  as  the  legislature  under  the 
governing  and  controlling  power  vested  in  them  by  the  Constitution  may 
think  necessary  and  expedient.  *  *  *  The  power  is  vested  in  the  legisla- 
ture by  the  Constitution  to  make,  ordain  and  establish  all  manner  of  whole- 
some and  reasonable  laws,  statutes  and  ordinances,  either  with  penalties  or 
without,  not  repugnant  to  the  Constitution,  as  they  shall  judge  to  be  for  the 
good  and  welfare  of  the  Commonwealth  and  of  the  subjects  of  the  same.  It 
is  much  easier  to  perceive  and  realize  the  existence  and  source  of  this  power 
than  to  mark  its  boundaries  and  limit  its  exercise. 

"And  this  power  under  the  American  constitutional  system  is  left  with 
the  individual  States.  It  can  not  be  taken  away  from  them  either  wholly  or 
in  part.     (United  States  v.  DeWitt,  9  Wallace,  41.) 

"Neither  can  the  National  government,  through  any  of  its  departments  or 
officers,  assume  any  supervision  of  the  police  regulations  of  the  State.  All 
that  the  Federal  authority  can  do  is  to  see  that  the  States  do  not,  under 
cover  of  this  power,  invade  the  sphere  of  the  National  sovereignty,  obstruct 
or  impede  the  exercise  of  any  authority  which  the  Constitution  has  confided 
to  the  Nation,  or  deprive  any  citizen  of  the  rights  guaranteed  by  the  Federal 
Constitution."  (Cooley  on  Constitutional  Limitations,  7th  edition,  83i,  and 
authorities  there  cited. ) 

The  fourteenth  amendment  of  the  Federal  Constitution  was  first  called  to 
the  attention  of  the  Supreme  Court  of  the  United  States  in  the  Slaughter- 
house Cases,  16  Wall.,  86.  In  construing  a  statute  of  Louisiana,  vesting  in  a 
slaughterhouse  company  the  sole  and  exclusive  privilege  of  conducting  a 
live  stock  landing  and  slaughterhouse  business,  and  requiring  that  all  ani- 
mals should  be  landed  at  the  stock  lauding  and  slaughtered  at  the  slaughter- 
house of  the  company,  and  nowhere  else,  it  was  held  that  the  statute  did 
not  conflict  with  the  provisions  of  the  fourteenth  amendment.  The  scope  of 
this  amendment,  in  so  far  as  it  relates  to  the  question  before  us,  has  been 
very  clearly  stated  by  Judge  Cooley  as  follows:  "The  guaranteed  equal  pro- 
tection is  not  to  he  understood  to  retiuire  that  every  person  in  the  land  shall 
possess  the  same  rights  and  privileges  as  every  other  person.  The  amend- 
ment contemplates  classes  of  persons,  and  the  protection  given  by  the  law  is 
deemed  to  be  equal,  if  all  persons  in  the  same  class  are  treated  alike  under 
like  circumstances  and  conditions,  both  as  to  privileges  conferred  and  lia- 
bilities imposed.  The  classification  must  be  based  on  reasonable  grounds;  it 
can  not  be  a  mere  arbitrary  selection."  (Cooley's  Constitutional  Law.) 
And  the  text  is  supported  by  numerous  adjudged  cases. 

It  is  a  canon  of  statutory  construction  that  every  presumption  must  be  In- 
dulged in  favor  of  the  validity  of  the  statute,  as  the  Constitution  confers 
upon  the  general   assembly  the  law-making  power.     But  notwithstanding 
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this  Keneral  presumption,  the  courts  must  obey  the  Constitution  and  deter- 
mine in  a  particular  case  whether  its  limits  have  been  passed.  As  was  said 
in  Marberry  v.  Madison,  ICranch.,  —•."To  what  purpose  are  powers  limited, 
and  to  what  purpose  is  that  limitation  committed  in  writing,  if  these  limits 
may  at  any  time  be  passed  by  those  intended  to  be  restrained. 

*'If,  therefore,  a  statute  purporting  to  have  been  enactetl  to  protect  the 
public  health  is  a  palpable  invasion  of  rights  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  court  to  so  adjudge,  and  thereby  give  effect  to  the 
Constitution."    (Mugler  v.  Kansas,  123  U.  S.,  fi33. ) 

In  Powell  V.  Pennsylvania,  127  U.  S.,  678,  it  was  held  that  the  fourteenth 
amendment  to  the  Constitution  was  not  designed  to  interfere  with  the  exer- 
cise of  the  police  power  by  the  State  for  the  protection  of  health,  prevention 
of  fraud,  or  the  preservation  of  the  public  niorals;  and  that  it  was  com- 
petent for  the  State  of  Pennsylvania  to  prohibit  the  manufacture  of  oleo- 
margarine butter.  In  that  case  the  defendant  offered  to  prove  that  he  made 
large  profits  from  the  sale  of  the  prohibited  article,  and  that  it  was  a  whole- 
some and  innocuous  food;  that  the  statute  upon  which  the  prosecution  was 
founded  was  not  a  lawful  exercise  of  the  police  power,  because  it  deprived 
him  of  the  lawful  use  of  his  property  without  compensation.  The  court  sus- 
tained an  objection  to  the  t^vidence,  and  the  defendant  was  adjudge<l  to  pay 
a  fine  and  the  cost  of  the  prosecution.  The  judgment  was  aflinued  by  the 
Supreme  Court  of  Pennsylvania.  (114  Pa.  St.,  266.)  Upon  appeal  to  the 
Supreme  Court  of  the  United  States  the  question  wns  whether  the  prohibi- 
tion of  the  sale  and  manufacture  of  oleomargarine,  a  wholesome  article  of 
food,  was  a  lawful  exercise  by  the  State  of  the  power  to  protect  by  police 
regulations  the  public  health.  In  discussing  this  question  the  court, 
through  Judge  Harlan,  said:  *'As  it  does  not  appear  from  the  face  of  the 
statute  or  from  any  facts  of  which  the  court  must  take  judicial  cognizance 
that  it  infringes  rights  secured  by  the  fundamenUil  law,  the  legislative  de- 
termination of  the  question  is  conclusive  upon  the  courts.  It  is  not  a  part 
of  their  functions  to  conduct  investigations  of  facts  entering  Into  questions  of 
public  policy  merely,  an^  to  sustain  or  frustrate  the  legislative  will,  em- 
bodied in  statutes,  as  they  may  happen  to  approve  or  disapprove  its  deter- 
mination of  such  questions.  The  power  which  the  legislature  has  to  promote 
the  general  welfare  is  very  great,  and  the  discretion  which  that  department 
of  tb&  government  has  in  the  employment  of  means  to  that  end  is  very  large. 
While  both  its  power  and  its  discretion  must  be  so  exercised  as  not  to  impair 
the  fundamental  rights  of  life,  liiwrty  and  property.  *  *  ♦  The  legisla- 
ture of  Pennsylvania,  upon  the  fullest  investigation,  as  we  must  con- 
clusively presume,  and  upon  reasonable  grounds,  as  must  be  assumed  from 
the  record,  has  determined  that  the  prohibition  of  the  sale,  or  offering 
for  sale,  or  having  in  poseession  to  sell,  for  purposes  of  food,  of  any 
article  manufactured  out  of  oleaginous  substances  or  compounds  other 
than  those  produced  from  unadulterated  mills  or  cream  from  unadulter- 
ated milk,  *  *  ♦  will  promote  the  public  health  and  prevent  frauds  in 
the  sale  of  such  articles.  If  all  that  can  be  said  of  this  legislation  is  that  it 
is  unwise  or  unnecessarily  oppressive  to  those  manufacturing  or  selling 
wholesome  oleomargarine  as  an  article  of  food,  their  appeal  must  be  to  the 
legislature,  or  to  the  ballot  box,  not  to  the  judiciary.     The  latter  can  not 
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Interfere  without  usurping  the  powers  committed  to  another  department  of 
the  government.'* 

In  State  V.  Ijayton,  61  S.  W.,  Rep.,  171,  the  Supreme  Court  of  Missouri 
had  before  it  an  act  of  the  general  assembly  prohibiting  the  sale  of  **alum 
baking  powders"  as  unhealthy.  In  this  case  there  was  no  question  of  deceit 
in  the  sale  of  the  prohibited  article.  The  statute  upon  which  the  prosecu- 
tion was  based  embodied  no  idea  of  limitation  of  a  superior  article,  and  the 
court  said:  "No  baking  powder  is  i-ecognized  as  the  standard,  as  is  butter 
from  unadulterated  milk  in  the  oleomargarine  statute.  Here  the  statute 
must  be  upheld,  if  at  all,  upon  the  right  of  the  legislature  to  make  all  need- 
ful laws  to  preserve  the  public  health.  *  ♦  ♦  While  it  is  true  that  there 
are  limits  under  our  system  to  this  power,  we  must  start  with  the  presump- 
tion in  favor  of  the  act.  While  we  do  not  accede  to  the  proposition  that  the 
legislature  can  arbitrarily  declare  any  article  of  food  in  general  use  and  con- 
cededly  wholesome  and  innocuous,  to  be  unhealthy,  and  its  production  and 
sale  a  crime,  and  who  have  no  hesitancy  in  declaring  such  an  act  Toid  when 
the  act  on  its  face  discloses  its  arbitrary  and  unreasonable  character.  *  ♦  » 
"If  it  be  an  article  so  universally  conceded  to  be  wholesome  and  innocuous- 
that  the  court  could  take  judicial  notice  of  the  fact,  the  legislature  has  no 
right  to  prohibit  its  sale.  But  if  there  is  a  dispute  as  to  the  fact  of  its  whole- 
someness  for  food  or  drink,  then  the  legislature  can  either  regulate  or  pro- 
hibit it.  The  act  of  the  legislature  is  not  to  be  declared  void  unless  the  vio- 
lation of  the  Constitution  is  so  manifest  as  to  leave  no  room  for  reasonable 
doubts."  Cooley's  Constitutional  Limitations,  6th  edition,  and  numerous, 
opinions. ) 

It  was  decided  in  the  case  of  Maryland  v.  "Henry  A.  Broadbelt,  45  L.  R. 
A.,  435,  that  the  legislature  could,  "under  the  police  power,"  require  the 
registration  with  "the  live  stock  sanitary  board"  of  all  herds  of  cattle  of 
persons  selling  milk  for  food,  and  prohibit  the  sale  of  milk  from  premises, 
found  in  an  unsanitary  condition. 

The  development  in  the  science  of  bacteriology  in  recent  years  has  conclu- 
sively proven  that  the  microbe  is  a  most  potent  agent  in  the  propogation  of 
contagious  diseases;   and  that  there  is  no  more  favorable  element  for  their 
absorption,  growth  and  development  than  milk,  and  that  milk  contaminated 
by  their  presence  communicates  diptheria,  typhoid  fever,  tuberculosis,  and 
other  kindred  conbigious  diseases,  to  human  lieings,  especially,  to  the  young. 
And  it  is  a  matter  of  common  knowledge  that  the  conditions  usually  pre- 
vailing around  places  where  VstiH  slop"  is  produced  are  also  highly  favor- 
able to  the  development  of  many  forms  of  bacilli;  the  heat,  dampness,  and 
fermentation,  all  essential  elements  in  the  production  of  "still  slop/'  are 
favorable  to  germ  growth.     So  that  we  may  fairly  assume  that  the  general 
assembly   in   the  enactment  of  this  statute  had  suflScient   information    to 
justify  the  belief  that  milk  from  cows  fed  on  "still  slop"  had  ample  oppor- 
tunity to   become   impregnated  with   elements  dangerous  to  public  health. 
Nearly  every  police  rc-gulation  affects  to  some  extent  property  rights,  and 
whilst  this  power  can  not  be  made  the  excuse  for  oppressive  and   unjust 
legislation,  the  courts  are  not  permitted  to  say  that  the  legislature  may  not 
enact  laws  apparently  necessary  for  the  public  health.     We  have  reached  the 
conclusion  that  under  the  facts  of  this  case  this  court  has  no  power  to  hold. 
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that  the  general  assembly  did  not  have  under  the  "police  power"  authority 
to  enact  the  statute  under  which  apx)ellant  was  convicted. 
Judgment  affirmed. 


MERCHANTS  AND  FARMERS  BANK  v.  CLELAND,  &c. 
(Filed  December  4,  1903-Not  to  be  reported. ) 

1.  Deed  of  trust  to  secure  notes — Personal  liability  of  obligor— Where  a 
person  execut-ed  a-deedof  trust  tolnnds  to  secure  the  payment  of  notes  which 
she  had  executed  for  the  purchase  money  under  an  assurance  from  the  agent 
of  the  payee,  with  whom  the  entire  transaction  was  conducted,  that  she  was 
assuming  no  personal  liability  by  signing  the  notes  and  deed  of  trust,  she 
can  not  be  held  liable  beyond  the  property  embraced  in  the  deed. 

2.  Weight  of  evidence— The  testimony  of  theagmit  to  the  effect  that  no  such 
assurance  was  given  can  not  be  considered  as  outweighing  the  statements  of 
the  obligor  where  his  testimony  was  given  first  and  his  attenl^ion  was  not 
called  to  her  statement,  which  gave  the  time,  place  and  details  of  the  repre- 
sentation, and  no  specific  denial  was  made. 

3.  Same — The  testimony  of  other  witnesses  that  no  such  representation 
was  made  can  not  avail  to  outweigh  the  obligor's  statements  where  she  had 
testified  that  it  was  made  at  a  time  and  in  such  a  manner  that  other  persons 
could  not  have  heard ;  nor  does  the  fact  that  the  language  of  the  notes  them- 
selves import  a  personal  liability  outweigh  her  testimony  in  view  of  the  fact 
that  the  representation  was  as  to  the  legal  effect  of  the  notes,  and  she,  as  a 
person  inexperienced  in  business  affairs,  could  not  be  expected  to  understand 
the  importance  of  having  the  notes  express  the  agreement  between  them. 

H.  W.  Rives  for  appellant.  * 

H.  P.  Cooper,  W.  S.  Pryor,  Edward  W.  Hines  and  A.  M.  J.  Cochran  for 
appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  former  opinion  in  this  case,  which  reversed  the  judgment  of  the  lower 
court,  was  withdrawn  and  a  re-argument  allowed,  which  was  made  before 
the  whole  court,  and  a  further  consideration  of  the  case  by  the  court  as  thus 
constituted  has  resulted  in  the  conclueions  expressed  in  this  opinion. 

An  agreement  was  made  in  the  spring  of  180({  between  the  husband  of  the 
appellee  and  the  "Interstate  Cattle  Co.,"  of  Mississippi,  whereby  the  latter 
was  to  increase  its  capital  stock  to  125,000,  and  the  former  was  to  take  $7,000 
of  the  increased  stock,  to  be  paid  for  in  horses  which  were  to  be  appraised 
iipon  their  removal  to  the  ranch  of  the  company  in  Noxuba  county,  Missis- 
sippi, about  January  1,  lb97,  and  in  addition  he  was  to  receive  from  the 
company  140  per  month  for  n^anaging  the  ranch.  The  ranch  contained  about 
1,000  acres  of  land,  and  constituted  the  principal  part  of  the  company's 
assets. 

About  half  of  the  horses  were  taken  to  the  ranch  in  Mississippi  at  the  time 
agreed  upon,  but  the  others  were  left  in  Kentucky  until  the  spring  of  1897, 
for  the  reason,  as  appellee,  claims  that  the  company  failed  to  provide  prov- 
ender for  them  on  the  ranch  as  it  had  undertaken  to  do.  But  the  company 
claimed  that  the  horses  that  were  left  in  Kentucky  were  too  thin  of  flesh  to 

vol.  25—74 
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be  shipped  at  the  time  agreed  upon,  nnd  were  in  fact  unable  to  stand  travel 
on  the  ears  to  Mississippi  earlier  than  the  spring  of  \S07y  and  that  when  they 
were  finally  talieu  to  the  ranch  in  that  State  they  were  still  poor  in  flesh  and 
feeble.  It  appears  that  appellee  had  to  advance  $700  to  $800  to  buy  provender 
for  the  horses  that  were  not  shipped  January  1,  in  order  to  keep  them  alive 
while  they  remained  in  Kentucky.  The  horses  were  all  of  good  stock,  and 
some  of  them  thoroughbreds.  Between  twenty  and  thirty  of  them  died  in  a 
short  time  after  they  were  placed  on  the  ranch.  It  is  claimed  by  the  appel- 
lant that  the  horses  died  from  the  want  of  food  and  sheer  poverty,  and  that 
they  could  not  be  sold  or  used  for  any  purpose  when  they  arrived  in  Missis- 
sippi, because  of  their  Imd  condition.  But  appellee  states  that  the  horses 
wei^  in  good  condition  at  that  time.  As  her  husband,  l3y  reason  of  his 
death,  could  not  testify  in  ^he  cn.se,  her  statement  as  to  the  condition  of  the 
horses  seems  to  lie  unsupported  by  any  other  witness. 

The  ho^se^?  do  not  seem  to  have  been  appraised  after  their  arrival  in  Mis- 
sissippi, the  reason  it  was  not  done,  as  stnt4*d  by  the  apjiellant's  witnesses, 
is  because  appellee's  husband  refused  to  permit  ihem  to  \ye  appraised  until 
they  got  in  l)etter  condition.  Upon  the  other  hand,  appellee  testified  that 
the  cattle  company  refusetl  to  allow  them  to  i)e  appraised  at  all.  It  appears 
that  the  horses  that  died  were  killed  by  the  disease  known  as  "Texas  fever." 
which  they  contracted  upon  the  ranch  in  Mississippi  fr<mi  running  on  pas- 
ture land  the  company  had  permitted  to  be  grazed  in  the  summer  of  1890  by 
a  lot  of  Texas  cattle,  these  cattle  havlug  left  upon  the  land  a  tick  called 
*'Texas  tick,"  thereby  contaminating  the  soil  and  grass  with  deadly  poison. 
This  disease  does  not  seem  to  aflfect  Texas  cattle,  or  stock  that  are  acclimated, 
but  produces  death  in  a  short  time  with  unacclhuated  stock  that  may  come 
n  contact  with  it. 

Because  of  the  death  of  so  many  of  the  horses  the  husband  of  the  appellee 
was  unable  to  comply  with  his  contract  to  take  stock  in  the  cattle  company. 
Appellee  had  already  invested  some  18,000  or  $10,000  of  her  own  money  in 
the  horses,  and  had  no  further  means  with  which  to  aid  her  husband.  When 
it  became  apparent  that  the  contract  between  appellee's  husband  and  the 
cattle  company  would  have  to  be  abandoned  because  of  the  inability  of  the 
former  to  perform  his  part  of  it,  the  cattle  company,  through  one  Jones, 
who  was  its  secretary,  and  had  brought  about  the  contract  between  appel- 
lee's husband  and  the  company  mentioned,  procured  her  husband  to  induce 
appellee  to  buy  640  acres  of  the  company's  land,  and  she  did  purchase  and 
accept  a  deed  of  conveyance  to  that  quantity  of  the  land,  for  which  she 
agreed  to  pay  $8,600,  and  for  this  sum,  in  conjunction  with  her  husband,  she 
executed  four  notes,  bearing  8  per  cent,  interest  from  date.  To  secure  the 
payment  of  these  notes  she  executed  a  deed  of  trust  on  the  land  purchased, 
and  the  horses  that  were  then  living,  to  one  C.  B.  Anies,  the  lawyer  of  the 
cattle  company  and  of  the  appellant  bank  as  well.  1  he  dt?ed  of  trust  con- 
tained the  provision  that  if  the  interest  was  not  paid,  or  any  one  of  the 
notes  when  due  was  not  paid,  the  whole  amount  should  Ijecome  due,  and 
the  trustee  authorized  to  take  possession  of  the  land  and  proceeti  to  sell  it 
and  the  equity  of  redemption  therein  to  the  highest  bidder  at  the  courthouse 
door  in  Noxuba  county  in  satisfaction  of  the  notes,  first  ndv?rtlsing  it  for 
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tiwenty  days,  the  trustee  to  execute  and  deliver  a  deed  of  oonveyaoce  to  the 
purchaser,  i)ay  all  attorneys*  fees,  etc. 

Soon  after  the  deed  of  trust  was  made  two  of  the  husband's  creditors 
"brouffht  suit  in  the  chancery  court  of  Mississippi,  attacking  the  same  as 
fraudulent,  and  allei^ing  that  the  horses  conveyed  thereby  to  C.  B.  Ames  by 
^tppellee  and  her  husband  were  fraudulently  conveyed,  and  that  they  were 
the  property  of  the  husband,  and  liable  to  his  debts,  and  in  the  lower  court 
-and  the  Supreme  Court  of  Mississippi  it  was  held  that  the  deed  of  trust  was 
fraudulent  in  so  far  as  it  attempted  to  convey  the  horses,  and  that  they  were 
subject  to  the  debt  sued  on.  As  the  horses  were  all  taken  under  these  judg- 
ments against  the  husband,  the  land  purchased  by  appellee  was  all  that  re- 
mained of  the  security  for  the  payment  of  the  notes  executed  by  her. 

The  notes  given  by  her  for  the  land  became  the  property  of  the  appellant 
bank,  as  did  all  other  assets  of  the  cattle  company,  and  this  action  was  in- 
stituted upon  the  notes  in  the  circuit  court  of  Marion  county,  Kentucky,  to 
'Which  county  and  State  appellee  had  removed  after  the  death  of  her  husband. 

Appellee  resisted  the  payment  of  the  notes  upon  the  following  grounds: 
First,  that  she  executed  the  notes  and  deed  of  trust  under  an  assurance  from 
^ones,  secretary  of  the  cattle  company  and  the  agent  of  appellant  bank, 
that  she  did  not  thereby  incur  personal  liability;  second,  that  she  was  en- 
titled to  have  the  contract  reformed  so  as  to  express  the  true  terms  of  the  in- 
strument, or  to  have  the  same  rescinded;  third,  that  if  she  could  not  thus 
be  relieved,  the  notes  should  be  credited  with  1600,  expenses  paid  by  her  for 
keeping  the  horses  in  Kentucky  from  January  1,  1897,  until  they  were 
shipped  to  Mississippi ;  for  the  value  of  the  horses  that  died  in  Mississippi ; 
for  the  amount  due  for  the  pasturage  of  other  persons'  stock  upon  the  com- 
pany's land  during  the  season  of  1897 ;  for  the  value  of  her  husl)and's  services  as 
manager  from  January  1  to  July  19,  1897;  fourth,  that  the  title  to  the  land  was 
^defective  because  five  acres  of  it  were  in  use  for  cemetery  purposes. 

The  evidence  is  conflicting  as  to  the  right  of  appellee  to  the  credits  claimed 
by  her,  and  the  weight  of  the  evidence  seems  to  be  against  her  right  to  some 
-of  them,  but  others  of  them  might,  with  propriety,  be  allowed  her  withou^; 
Injustice  to  the  appellant.  We  are  not  disposed,  however,  to  enter  upon  an 
analysis  of  the  evidence  in  regard  to  tho  credits,  for  what  appellee  may  lose 
-on  that  score  can  hardly  exceed  the  loss  sustained  by  the  appellant  in  being 
-deprived  of  its  security,  to  the  extent  of  the  value  of  the  horses  embraced  in 
^he  deed  of  trust,  by  their  subjection  to  the  debts  of  the  creditors  of  appel- 
lee's husband.  Moreover,  if  appellee's  contention  that  she  is  not  personally 
liable  upon  the  notes  sued  on  is  sustained,  she  will  have  secured  some  meas- 
ure of  relief,  as  she  will  be  protected  against  further  loss,  and  this  is  evi- 
•dently  the  view  that  was  entertained  by  the  chancellor  when  the  case  was 
before  him,  as  the  judgment  rendered  simply  dismissed  the  petition,  and 
allowed  appellee  her  costs. 

The  further  question  to  be  determined  then  is,  did  the  appellee,  in  exe- 
cuting the  notes  and  deed  of  trust,  assume  any  personal  liability  thereon? 
She  was  asked  the  question :  * '  Before  you  signed  the  note  and  deed  of  trust, 
did  you  and  Mr.  Jones  have  any  conversation  as  to  the  effect  of  your  sign- 
ing those  papers?"  To  which  she  answered:  "Yes;  soon  after  Mr.  Foote  and 
Mr.  Allen  left,  Mr.  Jones  came  over  and  sat  down  by  me,  and  I  told  him 
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the  horses  were  mioe,  nnd  that  I  had  put  my  money  in  them,  and  that  wa» 
the  reason  I  wanted  the  land  deeded  to  me,  and  that  I  was  willing  to  give  a 
mortgage  on  the  land  and  the  horses,  but  I  was  not  willing  to  be  bound  in 
any  other  way,  and  he  assured  me  that  I  would  not  be.  He  then  got  up  and 
went  over  and  stood  by  Mr.  Ames  until  he  got  through  writing  the  paper.'*' 

She  was  further  asked:  "When  you  executed  the  notes  and  deed  of  trusty 
did  you  have  any  idea  that  you  were  binding  yourself  to  any  greater  extent 
than  the  property  covered  by  the  deed  of  trusts"  To  this  question  she  an- 
swered "no." 

She  was  further  asked:  "Would  you  have  executed  those  pnpers  if  you  had 
known  or  suspected  that  you  were  thereby  binding  yourself  to  a  greater^ 
one?" 

To  which  her  answer  was:  "I  never  would  have  signed  them  in  the  world 
if  I  had  had  any  idea  of  it. " 

Opposed  to  appellee's  sworn  statement  that  Jones  assured  her  that  she  was- 
assuming  no  personal  liability  by  the  execution  of  the  notes  and  deed  of 
trust,  we  have  only  the  gen/eral  denial  of  Jones  himself  that  any  ofScer  of 
the  bank  or  of  the  cattle  company  ever  gave  appellee  any  assiirance  that  sh(¥- 
would  not  be  bound  beyond  the  mortgaged  property.  On  this  point  the  in- 
terrogatory propounded  to  Jones  was  as  follows:  "State  whether  at  the  time- 
of  or  before  the-  execution  of  the  land  notes  any  officer  of  the  bank  or  of  the^ 
oattle  company  said  to  Mrs.  Cleland  that  she  would  not  be  responsible- 
beyond  the  land  and  the  stock  included  in  the  trust  deed,  or  anything  to  in- 
duce her  to  believe  that  would  be  the  extent  of  her  liability?  State  fully  aU 
that  was  said,  if  anything,  bearing  upon  the  question  of  her  personal  liabil- 
ity on  account  of  the  land  notes?" 

The  witness'  answer  to  this  interrogatory  was  as  follows:  "No  statement, 
was  made  to  Mrs.  Cleland  that  in  the  purchase  of  the  land  and  the  execu- 
tion of  the  notes  therefor  she  would  not  be  responsible  on  the  notes  beyond 
the  land  and  the  stock  included  in  the  trust  deed,  nor  was  there  anythloft 
Bald  to  her  to  induce  her  to  believe  that  that  would  he  the  extent  of  her  lia- 
bility. On  the  other  hand,  Mr.  Cleland  stated  to  me  that  Mrs.  Cleland  had 
outside  resources  from  which  she  could  make  the  jMiyment  in  the  event  they 
were  not  able  to  do  so  in  the  ordinary  course  of  business  upon  the  farm." 

It  appears  from  the  record  that  Jones'  deposition  was  given  before  appellee- 
gave  hers.  It  follows,  therefore,  that  the  attention  of  Jones  was  never  called 
to  the  statements  of  appellee  as  to  the  conversation  with  him,  and  so  he- 
never  did  in  fact  deny  that  he  had  that  conversation  with  her.  The  general 
statement  on  his  part  that  "no  statement  was  made  to  Mrs.  Cleland"  that 
she  would  not  be  liable  beyond  the  land  and  stock  included  in  the  trust  deed 
should  not,  in  our  opinion,  be  allowed  to  outweigh  her  positive  statement 
that  at  the  time  she  executed  the  notes  and  trust  deed  Jones  assured  her 
that  she  thereby  assumed  no  personal  liability.  Appellee  in  her  deposition 
gives  the  time,  place  and  details  of  the  conversation  with  Jones,  and  he  was 
never  recalled  or  his  deposition  retaken  to  contradict  her. 

It  must  be  borne  in  mind  that  every  transaction  of  appellee  and  her  husband 
with  the  cattle  company  and  the  bank  was  conducted  with  and  through. 
Jones  as  the  agent  and  representative  of  those  corporations;  consequently  it 
was  perfectly  natural  that  appellee  should  have  communicated  to  Jones  he]> 
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l>urpo8e  to  Dot  become  personally  liable  od  the  notes  or  deed  of  trust;  and  it 
was  also  natural  that  he  should  have  given  her  the  assurance  that  she  did 
not  beibome  personally  liable  by  her  execution  of  the  same,  and  that  she 
should  have  been  satisfied  with  his  assurance  to  that  effect.  The  general 
statements  of  the  witnesses  Ames  and  Mahorner,that  no  assurance  was  given 
appellee  that  she  was  incurring  no  personal  liability,  did  not  amount  to  a 
specific  corroboration  of  Jones,  or  to  a  contradiction  of  her  statement  that 
Jones  had  given  her  such  an  assurance,  especially  as  the  testimony  of  appel- 
lee as  to  her  conversation  with  Jones  sho^s  that  the  other  persons  in  the 
Toom  could  not  have  heard  it;  but  if  the  witnesses  had  been  asked  specifically 
whether  they  heard  such  conversations  between  api)ellee  and  Jones  as  that 
to  which  she  testified,  they  might  have  remembered  it,  if  in  fact  they  were 
In  a  position  to  hear. 

It  is  true  that  the  language  of  the  notes  themselves  import  personal  liabil- 
ity upon  the  part  of  the  appellee,  but  the  representation  made  to  her  by 
Jones  was  as  to  the  legal  effect  of  the  notes,  and  not  that  they  should  be 
made  to  show  upon  their  face  that  she  was  not  to  be  personally  liable 
thereon.  A  person  of  business  experience  and  sagacity,  situated  as  was  ap- 
pellee, might  have  been  expected  to  see  to  it  that  the  notes  should  be  made 
to  express  the  agreement  that  he  was  not  to  he  personally  liable  for  their 
payment,  but  it  can  hardly  be  expected  that  a  person  with  as  little  business 
cai>acity  and  experience  as  the  appellee  seems  to  possess  would,  under  such 
circumstances,  have  undprstood  the  importance  of  inserting  in  the  notes 
themselves  such  language  as  would  express  the  agreement  to  that  effect.  It 
is  true  that  appellee's  husband  was  present  at  the  time  she  executed  the 
notes  and  deed  of  trust,  but  as  he  is  dead,  and  if  living  could  not  have  testi- 
fied after  she  had  done  so,  her  testimony  is  without  support  from  him.  We 
are  of  opinion  that  we  can  give  to  the  notes  sued  on  no  other  effect  than  that 
which  the  agent  of  the  vendor  of  the  land  represented  that  they  would  have, 
and  that  appellee  intended  and  understood  they  would  have. 

In  9  Pomeroy's  Equity  Jurisprudence,  page  311,  it  is  wild:  "Whatever  be 
'  the  effect  of  a  mistake,  pure  and  simple  (discussing  a  mistake  of  law),  there 
is  no  doubt  that  equitable  relief,  affirmative  and  defensive,  will  be  granted, 
when  the  ignorance  or  misapprehension  of  a  p<irty  concerning  the  legal  effect 
of  a  transaction  in  which  he  engages,  or  concerning  his  own  legal  rights 
which  are  to  be  affected,  is  induced,  procured,  aided  or  accompanied  by  in- 
^quitfible  conduct  of  the  other  party.  It  is  not  necessary  that  such  inequi- 
table conduct  should  be  intentionally  misleading,  much  less  that  it  should 
be  actual  fraud.  It  is  enough  that  the  misapprehension  of  the  law  was  the 
result  of,  or  even  aided  or  accompanied  by,  incorrect  or  misleading  state- 
ments or  acts  of  the  other  party. " 

The  same  author,  section  847,  says:  "A  court  of  equity  will  not  permit  one 
party  to  take  advantage  and  enjoy  the  benefit  of  an  ignorance  or  mistake  of 
law  by  the  other  which  he  knew  of  and  did  not  correct. " 

In  Jordan  v.  Stevens,  81  Am.  Dec,  556,  the  Supreme  Court  of  Maine  said: 
^*If  the  party  who  himself  knows  the  law,  should  deceive  another  by  mla- 
representing  the  law  to  him,  or,  knowing  him  to  be  Ignorant  of  it,  should 
therein  take  advantage  of  him,  relief  would  be  granted  on  the  ground  of 
iraud." 
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In  the  case  of  the  Chestnut  Hill  Heservoir  Go.  v.  Chase,  14  Conn.,  123,  th» 
defendant  relied  upon  a  release  signed  by  the  plaintiff.  Plaintiff  replied 
that  he  had  signed  the  release  uix)n  the  faith  of  defendant's  representation 
that  it  would  have  no  effect  upon  the  pending  suit.  The  court  said:  "The- 
facts  contained  in  this  replication  show  that  the  maker  of  this  release  waft 
induced  to  execute  it  upon  the  representation  of  him  who  now  claims  to 
proflt  by  it;  that  this  was  done  when  he  could  not  conscientiously  do  it  if  it 
is  to  have  the  effect  contended  for;  that  the  defendant,  as  well  as  the  plain- 
tiff were  aware  of  this,  and  that  the  plaintiff  did  not  intend  to  do  any  act  in- 
consistent with  the  rights  of  his  assignee.  What  he  did  then  was  Induced  by  a. 
reliance  upon  the  assertion  of  the  defendant  that  this  receipt  would  not  have- 
that  effect,  and  yet  they  now  use  it  for  the  very  purpose  of  producing  that 
effect.  Unless  the  defendant  can  produce  some  authority  recognizing  such, 
a  construction  this  court  are  not  disposed  to  introduce  a  precedent  estab^ 
lishing  fraud  by  law." 

In  the  case  of  Cathcart  v.  Robinson,  5  Pet.,  264,  there  was  a  contract  for- 
the  sale  of  land  concluded  with  the  following  words:  "In  further  confirma- 
tion of  the  said  agreement  the  parties  bind  themselves  each  to  the  other  in 
the  penal  sum  of  $i,000.** 

The  purchaser,  Cathcart,  claimed  the  right  to  surrender  the  land  and  pay 
the  penalty  of  $1,000,  insisting  that  he  understood  when  he  entered  into  the^ 
contract  that  it  gave  him  that  right,  and  that  Robinson,  the  vendor,  knew 
that  such  was  his  understanding  of  the  contract.  The  Supreme  Court  of  the- 
United  States,  in  an  opinion  by  C.  J.  Marshall,  held  that  the  defendant  waft 
entitled  to  have  the  contract  enforced  in  accordance  with  his  understandins* 
of  its  effect  at  the  time  it  was  executed,  the  vendor  knowing  at  the  time^ 
that  he  understood  the  contract  in  that  way.  The  court  there  said:  "Had 
Mr.  Robinson  induced  Mr.  Cathcart  to  sign  this  agreement  by  suggestinft 
thnt  in  point  of  law  he  might  relieve  hiniFelf  from  it  by  paying  the  penalty,, 
a  court  of  equity  would  not  aid  him  in  an  attempt  to  avail  himself  of  the- 
imposition.  The  actual  case  is  undoubtedly  not  of  so  strong  a  character^ 
Ko  untruth  has  been  suggested,  but  if  Mr.  Robinson  knew  that  Mr.  Cath- 
cart was  mistaken,  knew  that  he  was  entering  into  obligations  much  more> 
onerous  than  he  intended,  that  gentleman  is  not  entirely  exempt  from  the> 
imputation  of  suppressing  the  proof.  This  is  not  a  bill  to  set  aside  the  con- 
tract. Mr.  Cathcart  does  not  ask  the  aid  of  equity.  He  asks  that  the  jiartieft 
may  be  left  to  their  legal  rights,  or  that  the  contract  shall  be  enforced  na 
further  than  as  avowedly  understood  at  the  time  of  its  signatures." 

In  the  case  at  bar  the  appellee  is  only  asking  that  the  contract  sued  on  be- 
given  the  effect  which  the  vendor  permitted  her  to  believe  it  would  have,, 
and  since  the  chancellor  has  given  it  that  effect,  this  court  will  be  loath  to- 
disturb  his  Judgment,  unless  It  be  made  to  appear  that  it  is  against  the- 
weight  of  the  evidence,  and  In  view  of  the  state  of  fncts  presented  by  the 
record  we  are  unable  to  say  that  the  judgment  Is  against  the  weight  of  the- 
evidence.  An  affirmance  In  this  case  can  only  relieve  the  appellee  of  the- 
p.iyment  of  the  $6,400  claimed  by  the  appellant  to  be  yet  due  it  on  the  notea 
sued  on.  It  c-an  not  restore  to  her  the  loss  sustained  in  the  death  of  her- 
horses  from  the  Texas  fever,  or  the  sum  expended  by  her  in  feeding  and 
caring  for  the  horses  that  were  left  in  Kentucky  from  January  1   until  th% 
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spring  of  1807,  which  losses  may  be  attributed  in  part,  if  not  altogether,  to 
the  negligence  and  wrongful  conduct  of  the  Interstate  Cattle  Co.,  or  its 
assignee,  the  appellant.  Upon  the  other  hand,  the  appellant  has  gotten 
back  its  land,  for  it  appears  that  after  invoking  the  aid  of  a  court  in  this 
State  for  the  enforcement  of  Its  demands  against  the  appellee,  and  while 
this  action  was  yet  pending  and  undecided,  by  its  direction  its  agent  and 
lawyer,  Ames,  who  is  likewise  the  trustee  in  the  deed  of  trust,  without  no- 
tice to  appellee,  and  for  the  evident  purpose  of  concluding  her  right  to  assail 
the  deed  of  trust,  sold  the  land  in  controversy  in  Mississippi  at  public  auc- 
tion, the  appellant  itself  becoming  the  purchaser  thereof  at  the  sum  of  12,100, 
and  it  now  holds  a  deed  to  the  land,  and  has  attempted  to  give  appellee 
credit  for  the  $3,100  oh  the  notes  sued  on.  Under  these  circumstances  we 
find  no  equity  in  the  claim  of  appellant  to  the  amount  yet  demanded  by  it 
of  the  appellee. 

Wherefore,  the  judgment  is  affirmed. 

Whole  court  sitting. 

Judges  Hobson  and  Paynter  dissenting. 

Judge  Paynter  delivered  the  following  dissenting  opinion  December  18^ 
1903: 

I  delivered  the  opinion  of  the  court  which  was  withdrawn,  and  it  so  fully 
states  the  facts  and  my  conclusions,  that  I  adopt  it  as  my  dissenting  opinion, 
with  some  additional  observations. 

It  reads  as  follows: 

*'On  April  4,  1806,  T.  Horace  Cleland,  husband  of  the  appellee,  Ella  M. 
Clelandj  entered  into  a  contract  with  the  Interstate  Cattle  Co.  of  Maoon, 
Miss.,  to  the  effect,  that  it  was  to  increase  its  capital  stock  to  t25,000; 
Cleland  was  to  take  the  stock  and  pay  for  the  same  at  par  value;  the  amount 
so  invested  to  be  used  to  purchase  blooded  mares  and  other  improved  stock, 
suitable  for  stocking  its  property.  The  value  of  the  live  stock  to  be  agreed 
upon  by  the  parties  in  interest,  if  possible,  but  if  not,  to  be  determined  by 
disinterested  -parties  in  the  usual  way;  Cleland  was  to  give  his  undivided 
attention  to  the  business  of  the  company  as  manager,  and  for  his  services 
was  to  be  paid  $480  per  year.  He  was  to  have  the  right  to  keep  some  of  his 
own  horses  and  mares  upon  the  property,  and  for  which  he  was  to  pay  pas- 
turage. The  property  belonging  to  the  company  consisted  of  l,fi00  acres  of 
land  in  Noxube  county,  Mississippi,  and  n.oash  asset  of  about  $2,000.  The 
value  of  •the  assets  was  estimated  at  $18,000.  Cleland  was  to  take  $7,000  of 
the  stock,  thus  increasing  the  capital  stock  to  $25,000.  He  lived  at  Lebanon, 
Ky.,  and  owned  seventy- five  or  a  hundred  head  of  pedigreed  horses,  and  it 
appears  to  have  been  understood  that  he  was  to  ship  them  to  Noxube  county, 
Mississippi.  It  was  in  contemplation  of  the  parties,  that  his  subscription  to 
the  capital  stock  was  to  be  paid  in  the  horses,  although  the  written  contract 
did  not  so  state.  Under  the  arrangement  he  was  to  take  the  horses  to  Mis- 
sissippi about  the  first  of  January,  18U7,  at  which  time  he  shipped  part  of 
them,  but  it  is  claimed  by  the  appellee,  Mrs.  Cleland,  ns  thei-e  was  no  feed 
provided  for  them  by  the  company,  the  balance  were  not  then  shipped.  In 
March  another  consignment  of  the  horses  was  made.  Some  of  them  were 
not  shippetl  until  after  July  19,  U  97.  The  contract  between  the  parties  as 
to  the  increase  of  the  capital  stock,  etc.,  ani  ar^ceptance  of  the  horses  was 
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never  eonsuniiimted.  The  Cleland  horses  were  placed  upon  the  company's 
land.  He  took  posseFslon  of  it  as  manager  and  proceeded  to  Improve  the 
place.  Those  repressenting  the  corixjratlon  claim  that  Cleland  refused  to 
have  his  horses  valued,  because  he  said  they  were  not  in  proper  condition, 
and  that  if  they  were  valued  he  would  not  get  for  them  what  he  was  entitled 
to  receive.  Mrs.  Cleland  claims  that  the  failure  to  value  the  horses  was  the 
fault  of  the  cattle  company;  that  when  it  was  suggested  that  they  be  valued, 
its  officers  would  postpone  it  for  one  reason  or  another.  The  cattle  company 
claims  that  the  horses  were  in  such  condition  when  they  reached  Mississippi, 
that  they  were  hai*dly  able  to  travel  from  the  railroad  to  the  land.  Many  of 
the  horses  died.  Mrs.  Cleland  claims  th^t  she  owned  the  horses  under  a 
contract  with  her  husband.  Some  of  his  Kentucky  creditors  placed  their 
.  claims  in  the  hands  of  a  Mississippi  lawyer  for  collection.  Thus  the  matter 
stood  July  19,  1897,  when  the  contract  made  between  the  cattle  company  and 
Mr.  Cleland  was  abandoned  by  mutual  consent.  The  cattle  company  then 
sold  Mrs.  Cleland  640  acres  of  the  land.  The  contract  price  was  stated  in 
the  deed  at  t8,500,  but  a  part  of  that  amount  consisted  in  advancements 
which  the  cattle  company  had  made  between  January  the  1st  and  that  date, 
for  the  improvement  of  the  property  and  the  expenses  of  farming?  operations. 
As  evidence  of  the  indebtedness  of  the  $8,500,  Mrs.  Cleland  executed  her 
notes  and  her  husband  also  signed  his  name  to  the  notes  below  her's.  To 
secure  her  notes,  she  executed  n  deed  of  trust  on  the  land  which  she  pur- 
chased and  the  horses  that  were  then  living.  The  Kentucky  creditors  insti- 
tuted a  proceeding  in  a  chancery  court  of  MissiKsippi  to  subject  the  horses  to 
the  payment  of  their  debts,  upon  the  ground  that  they  belonged  to  the  hus- 
band, and  that  the  transaction  between  him  and  her  was  fraudulent.  The 
chanwry  court  decided,  that  the  transaction  between  the  husband  and  wife 
as  to  the  horses  was  fraudulent,  and  that  they  should  be  subjected  to  the 
payment  of  the  husband's  debts  in  suit.  The  Supreme  Court  of  that  State 
affirmed  the  judgment.  The  horses  weie  subsequently  sold  to  pay  the  debts, 
thus  leaving  the  land  alone  pledged  to  pay  the  purchase  money  debts.  The 
Mississippi  courts  hold  the  transaction  was  valid  as  to  the  deed  of  trust  on 
the  land.  The  land  was  sold  under  the  deed  of  trust  and  only  brought  |2,104). 
Shortly  after  the  notes  were  executed,  they  were  assigned  to  the  appellant. 
This  action  is  based  upon  the  notes  upon  which  credit  in  given  for  the  $2,100, 
the  proceeds  of  the  sale  of  the  land. 

"Mrs.  Cleland  resisted  the  payment  of  the  notes  upon  the  grounds:  First 
that  she  was  assured  by  Mr.  Jones,  secretary  of  the  cattle  company,  that  she 
did  not  incur  personal  liability  in  the  execution  of  the  notes  and  the  deed  of 
trust;  scx'ond,  that  if  she  can  not  thus  be  relieved,  that  the  notes  should  be 
credited  with  the  sum  of  six  hundred  and  odd  dollars,  expenses  paid  by  her 
for  keeping  the  horses  in  Kentucky  from  January  until  they  were  shipped 
to  Mississippi,  and  for  the  value  of  the  horses  that  died  in  Mississippi  before 
and  after  July  19,  1897;  for  the  amount  due  for  pasturage  of  other  persons 
stock  upon  the  company's  land  during  the  season  of  1K)7;  for  the  value  of 
her  husband's  services  as  manager  from  Jwnuary  1  to  July  19,  1897;  and 
some  other  amounts  not  necessary  to  mention;  third,  that  there  should  be  a 
rescission  of  the  contract,  because  the  land  which  .she  bought  was  iufested 
with  ticks;  fourth,  that  the  title  to  the  land  was  defective,  inasmuch  as 
about  five  acres  of  it  was  in  use  for  ce^metery  purposes. 
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''Under  the  Mississippi  laws  a  married  woman  Is  personally  lx)und  uxK>n 
lier  contracts.  On  the  day  the  land  was  sold  to  Mrs.  Cleland.  the  president 
<of  the  cattle  company  and  some  of  the  directors  and  Mr.  Jones,  its  secretary, 
met  the  Clelands  at  a  lawyer's  ofSce  to  consummate  the  sale.  Mrs.  Cleland 
testifies  that  while  the  papers  were  being  prepared  she  had  a  conversation 
with  Mr.  Jones,  secretary  of  the  cattle  company,  in  the  room  where  they 
had  all  -assembled,  and  details  it  as  follows:  'Mr.  Jones  came  over  and  sat 
<down  by  me  and  I  told  him  the  horses  were  mine,  that  I  had  put  my  money 
in  them,  and  that  was  the  reason  I  wanted  the  land  deeded  to  me,  and  that 
I  was  willing  to  give  a  mortgage  on  the  land  and  the  horses,  but  I  was  not 
willing  to  be  bound  in  any  other  way,  and  he  assured  me  that  I  would  not 
be. '  Mr.  Jones  denies  that  he  gave  her  sucli  assurance.  The  lawyer  testifies 
that  he  never  heard  such  a  conversation,  and  that  it  wa*j  never  suggested  to 
him  in  the  preparation  of  the  papers  by  any  person,  that  Mrs.  Cleland  was 
not  to  be  bound  by  the  notes.  The  other  persons  interested  in  the  cattle 
company  who  testified,  deny  any  knowledge  of  such  an  arrangement  as 
claimed  by  Mrs.  Cleland.  The  notes  import  a  personal  liability.  The  notes 
were  an  acknowledgment  of  a  personal  liability  and  promise  to  discharge  it. 
Her  testimony  is  insufficient  to  overcome  the  evidence  of  the  contract  fur- 
nished by  the  notes  and  the  testimony  of  Mr.  Jones.  In  fact  she  wholly 
fails  to  sustain  her  claim  that  she  was  to  be  under  no  personal  obligation  to 
IMiy  the  notes.  This  conclusion  of  fact  obviates  the  necessity  of  det^ermining 
what  would  have  been  the  effect  had  she  established  the  fact  that  Mr.  Jones 
gave  her  the  assurance  claimed. 

"Mrs.  Cleland  testifled  that  the  agreement  was  at  the  time  she  signed  the 
notes,  that  she  was  to  have  the  credits  which  she  claims.  This  is  denied  by 
Mr.  Jones,  and  there  is  some  other  testimony  which  tends  to  support  him, 
besides  the  circumsttmces  attending  the  transiiction  are  of  the  same  effect. 
If  it  was  the  agreement  that  she  was  to  hnve  civdits  on  the  notes  for  the 
Amounts  claimed,  it  is  inexplicable,  why  part  of  them  were  not  given  before 
the  notes  were  executed.  The  amount  of  her  husband's  salary  from  the  1st 
of  January  until  the  purchase  of  the  land  was  easily  calculated;  the  amount 
which  she  had  paid  for  the  feed  of  horses  i  n  Kentucky  during  the  period 
mentioned  was  easily  given ;  the  amount  of  the  railroad  freight  was  easily 
ascertained.  If  the  cattle  company  was  to  pay  for  the  horses  that  died  pre- 
Tious  to  that  time,  and  there  were  several  of  them,  it  would  have  amounted 
to  several  thousand  dollars.  If  the  credits  were  given  to  which  appellee 
claims  she  is  entitled,  she  would  have  owed  but  a  small  part  of  the  debt 
evidenced  by  the  notes.  If  the  appellee  was  U)  have  the  credits  which  she 
•claims,  and  she  was  assured  that  they  would  be  s(x)n  giren,  it  is  difficult  to 
understand  why  she  would  have  given  her  notes  for  the  purchase  money  of 
the  property  for  five  several  amounts  and  make  the  last  of  them  mature 
March  1,  1901.  If  these  claims  were  to  be  given  as  claimed,  it  is  singular 
that  she  and  her  husband  wonld  allow  the  cattle  company  to  include  in  the 
notes  the  sums  which  it  had  advanced  in  the  prosecution  of  the  work  on  the 
ranch  before*  the  sale  to  her.  The  evidence  shows  that  under  the  arrange- 
ment in  the  sale  of  the  property,  the  appellee  and  her  husband  were  to  have 
the  sums  that  were  due  by  persons  for  pasturing  stock  on  the  ranch  for  that 
season;  bAt  the  company  claims  that  the  appellee's  husband  who  was  look- 
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ing  after  the  busineBs  for  her  wns  to  collect  these  Riiins,  but  that  he  failed  to 
do  so,  because  he  did  not  require  them  to  be  paid  before  the  stock  was  taken 
from  the  place.  There  is  a  writing  between  the  parties,  which  indicates 
that  the  cattle  company  agreed  to  collect  these  amounts.  We  are  of  the  opin- 
ion that  the  notes  should  be  credited  with  |450,  the  amount  specified  in  the 
writing. 

"It  is  claimed  that  the  contract  of  sale  should  be  rescinded  because  the 
cattle  company  represented,  through  one  of  its  officers,  that  they  were  native 
ticks  which  were  affecting  the  horses,  when  as  a  matter  of  fact  they  were 
Texas  ticks  It  is  claimed  that  the  agent  of  the  cattle  company  knew  that 
they  were  Texas  ticks.  The  ticks  infested  the  stock  early  in  the  spring  of 
1897,  and  the  record  conduces  to  show  that  they  gave  the  horses  fever  from 
which  many  of  them  died.  It  is  not  claimed  that  the  cattle  company  knew 
that  their  land  was  infested  with  ticks  before  the  Clelands  moved  upon  it, 
nor  is  it  claimed  that  the  party  who  expre.«vsed  the  opinion  that  they  were 
Texas  ticks,  had  seen  them  at  thit  time  he  did  so.  The  appellee  and  her  hus- 
band were  fully  aware  of  the  fact  that  the  horses  had  suffered  and  died  from 
the  bites  of  the  ticks  and  had  known  that  fact  for  some  time  before  they 
purchased  the  land.  It  seems  to  us  that  it  is  wholly  immaterial,  whether 
they  were  native  or  Texas  ticks,  because  their  bites  seem  to  have  been  pro- 
ductive of  the  death  of  many  of  the  horses.  So  any  opinion  which  an  officer 
of  the  company  expressed  as  to  the  character  of  the  ticks,  could  not  have  de- 
ceived the  appellee,  because  she  knew  the  horses  were  dying  of  fever  pro- 
duced by  their  bites.  In  view  of  the  fact  that  the  record  shows  that  the 
appellee  was  fully  aware  at  the  time  she  bought  the  land  of  the  existence  of 
the  ticks  upon  it  and  of  their  effect  on  stock,  she  was  neither  misled  nor  de- 
ceived by  any  statement  which  any  officer  of  the  cattle  company  made  to  her 
as  to  the  nativity  of  the  ticks. 

"The  cemetery  was  situated  within  three  hundred  yards  of  the  residence 
which  the  Clelands  occupied  for  some  months  before  purchasing  the  land. 
She  could  not  help  knowing  of  its  existence.  There  was  about  Ave  acres  in 
it  and  it  was  not  excepted  out  of  the  deed  to  Mrs.  Gleland.  It  is  not  made 
to  appear  how  the  title  to  the  cemetery  lot  was  held.  It  the  cattle  company 
"was  unable  to  vest  Mrs.  Cleland  with  the  fee  to  the  lot,  that  would  be  no 
ground  for  rescinding  the  sale,  as  it  was  too  inconsiderable  a  part  of  the 
tract  sold.  She  is  not  entitled  to  damages  in  excess  of  the  value  of  the  land, 
because  she  knew  of  the  exact  k)cation  of  the  cemetery,  and  its  proximity  to 
her  residence,  and  has  exactly  the  same  effect  in  tYie  enjoyment  of  the  prop- 
erty as  a  home,  whether  the  cattle  company  could  or  could  not  vest  her  with 
the  fee  to  it.  She  should  be  credit-ed  on  her  notes  with  the  value  of  the  land 
used  for  the  cemetery,  to  wit,  160. 

"As  Mrs.  Cleland  did  not  ask  the  bank  to  fippeal  the  Lapsley  case  to  the 
Supreme  Couit  of  Mississippi,  she  should  not  be  made  responsible  for  the 
damages  or  costs  which  appellant  was  compelled  to  pay  on  account  of  its 
prost»cution. 

"The  purchase  of  the  land  was  an  extremely  unfortunate  vei>ture  for  Mrs. 
Cleland.  The  cons  qnences  art<  such  as  may  tH)me  to  any  one  who  makes  a 
bad  imrt^ain.  The  courts  can  not  make  contracts  for  women  any  more  than 
for  men.     They  can   not  refuse   to  enforce  them   because   they  are  women* 
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however  calamitous  the  effect  may  be  od  their  fortunes,  if  there  is  no  reason 
in  law  or  equity  for  such  refusal.  Mrs.  Gleland  instead  of  taking  care  of 
the  debt  which  she  had  contracted,  abandoned  the  property  to  be  sacrificed 
at  public  sale,  and  the  court  can  not  protect  her  from  the  consequences  of 
her  act." 

Courts  should  be  just.  It  is  not  their  province  to  be  generous,  for  if  they 
are,  their  generosity  must  necessarily  inflict  a  great  injustice  upon  the  one 
at  whose  expense  it  is  bestowed. 

I  again  recur  to  the  question  of  Mrs.  Cleland's  claim  that  she  was  to  be 
under  no  personal  liability  for  the  debt.  The  opinion  holds  that  because 
Jones  was  introduced  as  a  witness  and  testified  before  Mrs.  Cleland,  that  he 
never  made  the  statement  imputed  to  him,  that  Mrs.  Cleland  should  not  be 
**bound  in  any  other  way"  than  by  the  execution  of  a  mortgage  on  the  land 
and  horses,  he  did  not  contradict  her.  When  his  deposition  was  taken,  her 
defense  had  been  filed  and  he  knew  what  it  was.  The  burthen  was  on  Mrs. 
Cleland  as  to  this  issue  of  fact.  Her  deposition  presumably  was  read  first,, 
and  when  his  was  read  in  rebuttal  there  was  a  complete  denial  of  the  state- 
ment she  made,  that  she  was  not  to  be  ''bound  in  any  other  way."  I  call 
that  a  contradiction.  It  seems  to  me  that  its  character  as  such  can  not  be 
changed  by  merely  stating  that  it  is  not  a  contradiction.  Mrs.  Cleland  ad- 
mits the  contract  of  sale  had  been  made  before  the  parties  assembled  at  the 
lawyer's  office  to  reduce  its  terms  to  writing.  She  also  admits  the  deed  ta 
her  for  the  land  had  been  written,  signed  and  acknowledged  by  Judge  Foot, 
president  of  the  cattle  company,  in  her  presence  before  she  claims  to  have 
had  the  conversation  with  Jones.  The  writings  including  the  notes  were 
read  to  her  and  the  notes  were  signed  by  her  after  the  alleged  conversation 
with  Jones.  Is  it  not  remarkable  that  a  woman  who  was  so  sagacious,  that 
she  did  not  want  to  be  made  personally  liable  for  the  debt  and  had  told 
Jones  80  and  he  had  agreed  that  she  should  not  be,  that  she  did  not  refuse 
to  sign  the  notes,  unless  they  were  so  drawn  as  not  to  import  personal  lia^ 
bility?  The  conclusion  to  be  drawn  from  the  record  is,  that  the  business, 
associates  of  Jones  were  reputable  men  and  he  was  especially  so  for  Mrs. 
Cleland  said  in  her  amended  answer  and  counterclaim,  that  he  **was  a  man- 
of  large  means  and  high  moral  repute  and  integrity. "  The  president  and 
directors  of  the  cattle  company  had  assembled  to  reduce  the  terms  of  the 
contract  to  writing  and  it  is  not  claimed  that  a  suggestion  was  even  made 
to  them  or  their  attorney  that  the  notes  were   not  to  bind   Mrs.  Cleland . 

The  only  one  who  did  this  according  to  the  claim  of  Mrs.  Cleland,  was 
Jones  and  he  did  it  privately  to  her.  It  is  not  claimed  that  Jones  told  Mrs. 
Cleland,  under  the  laws  of  Mississippi  she  would  not  be  bound  by  the  notes, 
or  that  the  words  of  promise  in  the  notes  did  not  import  a  personal  liability; 
nor  is  it  shown  that  it  was  to  be  written  in  the  notes  that  she  was  not  liable 
thereon.  Hence  there  was  no  fraud  practiced  in  obtaining  her  signature  to 
the  notes,  nor  were  there  aiiy  fraudulent  representation  as  to  the  law  of  Mis. 
sissippi,  or  as  to  the  legal  import  of  the  notes.  There  is  no  mistake  in  the 
execution  of  th^  notes,  as  the  parties  did  not  agree  that  the  notes  should  be 
written  in  words  different  from  those  employed  in  them.  So  we  have  a  case 
where  a  party  who  executed  notes  for  the  absolute  and  imconditional  pay- 
ment of  money  is  seeking  to  defeat  a  recovery  by  alleging  and  attempting  ta 


1180       COMMONWEALTH,  USE,  &C.  V.  TREKT,  JR.,  &0. 

prove  the  moDey  was  not  to  be  paid  by  the  promisor.  Suppose  a  case  where 
A.  sells  B.  a  horse  for  $100,  for  which  B.  executes  to  A.  his  note  coDtalolDg 
an  absolute  and  unooncHtional  promise  to  pay  the  money.  Can  A.  defoat  a 
recovery  by  showing  a  contemporaneous  agreement,  that  he  was  not  to  be 
personally  bound  on  the  note?  I  think  not.  There  would  be  a  valuable 
consideration  for  the  execution  of  the  note.  It  was  voluntarily  executed, 
hence  there  jp^ould  be  neither  fraud  nor  mistake  in  its  execution.  The  fact 
that  a  mortgage  was  given  to  secure  the  note,  would  not  affect  the  question 
of  personal  liability.  To  refuse  a  recovery  on  such  a  note,  would  be  doing 
so  without  either  fraud  or  mistake,  or  a  want  of  consideration  being  shown. 
The  evidence  that  A.  agreed  that  B.  should  not  be  personally  bound  on  the 
note,  would  be  subject  to  the  objections,  viz. ,  first,  it  would  be  allowing  a 
party  to  contradict  the  plain  terms  of  a  writing,  which  could  have  no  legal 
effect,  unless,  enforced  according  to  its  terms;  second,  it  would  be  allowing 
evidence  of  a  contemporaneous  agreement,  which  would  not  only  vary  the 
terms  of  the  writing,  but  nullify  it,  without  showing  that  it  was  omitted 
by  fraud  or  mistake.  This  conclusion  is  supported  by  Greenleaf  on  Evi- 
dence, volume  1,  section  275,  wherein  it  is  said:  "When  parties  have  delib- 
erately put  their  engngements  in  writing,  in  such  terms  as  import  n  legal 
obligation,  without  any  uncertainty  as  to  the  object  or  extent  of  such  en- 
gagement, it  is  conclusively  presumed  that  the  whole  engagement  of  the 
parties,  and  the  extent  and  manner  of  their  undertaking,  was  reduced  to 
writing;  and  all  oral  testimony  of  a  previous  colloquim  between  the  parties, 
or  of  conversation  or  declarations  at  the  time  when  it  was  completed,  or 
afterivards,  as  it  would  tend  in  many  instances  to  substitute  a  new  and 
different  contract  for  the  one  which  was  really  agreed  upon,  to  the  prejudice 
possibly  of  one  of  the  parties  is  rejected.  In  other  words,  as  the  rule  is  now 
more  briefly  expressed,  parol  contemporaneous  evidence  is  inadmissible  to 
•contradict  or  vary  the  terms  of  n  valid  written  instrument." 

So  far  as  I  am  aware  no  court  of  last  resort  (except  in  this  case)  has  ever 
failed  to  observe  this  well  .settled  rule.  This  court  in  numerous  opinions, 
has  recognized  its  correctness.  As  there  was  neither  fraud  nor  mistake  in  the 
execution  of  the  written  contract  evidence  of  a  verbal  agreement  pertaining 
to  the  subject  matter  of  it  made  before  or  at  the  time  of  its  execution  and 
not  embraced  therein,  is  not  admissible  for  the  purpose  of  restricting,  en- 
larging or  in  any  way  varying  its  terms.  (National  Mutual  Benefit  Associa- 
tion V.  Heckman,  &c.,  86  Ky..  254;  McDanlel,  &c.  v.  Evans,  &c.,  90  Ky.. 
56S. )  The  I'lTect  of  the  opinion  of  the  court  is  to  so  change  the  language  of 
the  notes  that  instead  of  reading  "I  promise  to  pay"  they  are  made  to  read, 
**I  do  not  promise  to  ptiy"  the  sums  stated  In  the  notes. 

For  the  foregoing  reasons  I  dissent. 


COMMONWEALTH.  USE,  &c.  v.  TRENT,  JR.,  &c. 
(Filed  Decembers,  1903.) 

1.  Wasting  natural  gas— The  provisions  of  section  3910  of  the  Kentucky 
Statutes,  which  require  the  person  or  corporation  in  possession,  whether  as 
owner,  lessee,  agent  or  manager,  of  a  gas  well,  within  a  reasonable  time, 
not  exceeding  three  months  after  its  completiton,  in  order  to  prevent  the 
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product  from  wasting  by  escape,  to  "shut  in  and  confine  the  same  in  said 
well  until  such  time  as  it  shall  be  utilized,"  and  of  section  3913,  which  im- 
poses a  penalty  for  the  violation  thereof,  are  not  restricted  in  their  construc- 
tion to  the  wasting  of  the  gas  at  the  well,  but  apply  to  the  acts  of  persons. 
in  possession  who,  for  the  purpose  of  and  with  the  intent  to  wnste  natural 
fCas,  conveyed  the  same  away  from  the  well  by  pipes  and  there  burned  it 
under  a  mere  pi-etense  of  using  it  for  some  lawful  purpose. 

9.  Construction  of  statute— The  fact  that  certain  sections  of  "An  act  to 
prevent  the  wasting  of  petroleum,  natural  gas,  saltwater,  and  to  provide  for 
the  plugging  of  all  abandoned  wells,"  related  solely  to  the  plugging  of  aban- 
doned wells,  and  the  act  recited  that,  inasmuch  as  there  were  numbers  of 
wells  from  which  petroleum,  natural  gas  and  salt  water  were  flowing  because 
the  same  had  been  abandoned  and  never  plugged  up,  an  emergency  existed 
and  that  the  act  should  take  eflfecfc  from  and  after  its  passage,  does  not  justify 
the  construction  that,  therefore,  those  sections  of  the  act  which  related  ta 
the  plugging  and  stopping  up  of  wells  applied  only  to  abandoned  wells. 

3.  Same— A  penal  statute  should  be  construed  liberally  with  a  view  to 
carrying  out  the  legislative  intent  and  to  promote  its  objects. 

J.  D.  Hardin,  Clifton  J.  Pratt  and  J.  W.  Lewis  for  appellants. 

Humphrey.  Burnett  &  Humphrey,  F.  M.  Sackett  and  Alexander  G.  Bar- 
rett for  appellees. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  is  a  penal  action  instituted  by  the  Commonwealth  against  appellees. 
The  court  sustained  a  demurrer  to  the  petition,  and  dismissed  the  action. 
-The  only  question  on  the  appeal  is  whether  the  facts  stated  constitute  a 
cause  of  action.  It  is  averred  in  the  petition  that  the  defendants  conspired 
and  confederated  together  for  the  unlawful  purpose  of  obtaining  and  wasting^ 
natural  gas  from  lands  embraced  in  the  gas  belt  of  Meade  county,  Kentucky; 
that  to  effectuate  and  carry  out  this  purpose  they  bored  six  wells  in  this  gaa 
belt,  four  of  them  proving  to  be  fine  producing  gas  wells  and  yielding  about 
600,000  feet  of  gas  per  day;  that  these  wells  were  in  the  possession  and  under 
the  absolute  control  of  the  defendants,  either  as  owners,  agents  or  managers^ 
and  that  the  defendants,  under  the  pretense  of  manufacturing  lamp-black, 
but  really  with  the  unlawful  purpose  to  waste  the  gas  and  destroy  the  gas 
territory  in  Meade  county,  Kentucky,  willfully  and  maliciously  burned  and 
wasted  all  of  the  gas  from  the  four  wells  after  it  had  been  piped  into  a  gen- 
eral tank  or  gasometer  from  the  —  day  of  December,  1901,  to  the  14th  day  of 
June,  1902,  in  violation  of  the  rights  of  the  owners  of  the  gas  land,  and  con- 
trary to  the  provisions  of  the  statute.  It  is  also  alleged  that  the  wells  were 
not  utilized  by  the  defendants  within  three  months  after  they  were  bored» 
nor  shut  in  so  as  to  prevent  the  product  from  wasting  by  escape,  but  that 
the  defendants  suffered  and  permitted  the  gas  to  escape  and  waste  as  above 
Bet  out. 

It  is  insisted  for  the  appellees  that  the  facts  stated  make  out  no  cause  of 
action  under  the  statute  for  the  reason  that  it  is  not  charged  that  the  gas 
was  allowed  to  waste  by  escape  at  the  well,  and  that  the  legislature  did  not 
mean  to  make  criminal  the  use  by  the  citizen  of  his  own  proi)erty,  even 
though  that  use  brought  him  no  pecuniary  profit,  or  was  unwise.    On  the 
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other  hand,  It  is  Insisted  for  the  State  that  if  the  defendants  willfully  and 
maliciouslj  wasted  the  gas,  the  form  in  which  they  did  so  is  immaterial 
tinder  the  statute.  The  question  turns  upon  the  proper  construction  of  the 
«ct,  which  is  as  follows: 

"An  act  to  prevent  the  wasting  of  i)etroleum,  natural  ^as,  salt  water,  and 
to  provide  for  the  plugging  of  all  abandoned  wells. 

"Be  it  enacted  by  the  general  assembly  of  the  Commonwealth  of  Kentucky : 

"Section  1.  That  from  and  after  the  ])assage  of  this  act  any  person  or  cor- 
poration, and  each  and  every  of  them,  in  possession,  whether  as  owner, 
lessee,  agent  or  manager,  of  any  well  in  which  petroleum,  natural  gas  or 
salt  water  has  bpeii  found,  shall,  unless  said  product  is  sooner  utilized, 
within  a  reasonable  time,  not,  however,  e^icceeding  three  months  from  the 
completion  of  said  well,  in  order  to  prevent  said  product  wasting  by  escape, 
shut  in  and  confine  the  same  in  said  well  until  such  time  as  it  shall  be  util- 
ized: Provided,  however.  That  this  section  shall  not  apply  to  gas  escaping 
from  any  well  while  it  is  being  operated  as  an  oil  well,  or  while  it  is  used 
for  any  fresh  or  mineral  water. 

"Sec.  2.  That  whenever  any  well  shall  have  been  put  down  for  the  pur- 
pose of  drilling  or  exploring  for  oil,  gas  or  salt  water,  upon  abandoning  or 
ceasing  to  operate  the  same  the  person  or  corporation  in  possession  as  afore- 
said shall,  for  the  purpose  of  excluding  all  fresh  water  from  the  gas-bearing 
rock  and  before  drawing  the  casing,  fill  up  the  well  with  sand  or  rock  sedi- 
ment to  the  depth  of  at  least  twenty  feet  above  the  rock  which  holds  the  oil, 
gas  or  salt  water,  and  drive  a  round  seasoned  wooden  plug,  at  least  three 
feet  in  length,  etiual  in  diamet-er  to  the  diameter  of  the  well  below  the  cas- 
ing, to  a  ijoint  at  least  five  feet  below  the  bottom  of  the  casing;  and  imme- 
diately after  drawing  the  casing  shall  drive  a  round  seasoned  wooden  plug, 
at  a  point  just  below  where  the  lower  end  of  the  casing  rests,  which  plug 
shall  be  at  least  three  feet  in  length,  taptring  in  form,  and  of  the  same 
diameter,  at  the  distance  of  eighteen  inches  from  the  smaller  end,  as  the 
diameter  of  the  hole  below  the  point  at  which  it  is  to  be  driven.  After  the 
plug  has  been  properly  driven  there  shall  be  filled  on  top  of  the  same  sand 
or  rock  sediment  to  the  depth  of  at  least  five  feet. 

"Sec.  3.  Any  person  or  corporation  who  shall  violate  any  of  the  provisions 
of  the  first  or  second  sections  of  this  act  shall  be  liable  to  a  penalty  of  $100 
for  each  and  every  violation  thereof,  and  the  further  penalty  of  $100  for  each 
thirty  days  during  which  said  violation  shall  continue;  and  all  such  pen- 
alties shall  be  recovered,  with  cost  of  suit,  in  the  name  of  the  State,  for  the 
use  of  the  county  in  which  the  well  shall  be  located. 

"Sec.  4.  Whenever  any  person  or  corporation  in  possession  of  any  well  in 
which  oil,  gas  or  salt  water  has  been  found,  shall  fail  to  comply  with  the 
provisions  of  the  first  sections  of  this  act,  any  person  or  corporation  lawfully 
in  possession  of  lands  situate  adjacent  to  or  in  the  neighborhood  of  said  well 
may  enter  upon  the  lands  upon  which  said  well  is  situated,  and  take  posses- 
sion of  said  well  from  which  oil,  gas  or  salt  water  is  allowed  to  escape,  op 
waste,  in  violation  of  said  first  section,  and  tube  and  pack  said  well,  and 
shut  in  said  oil,  gas  or  salt  water,  and  liiay  maintain  a  civil  action  in  any 
court  of  this  State  against  the  owner,  lessee,  agent  or  manager  of  said  well 
and  each  and  every  one  of  them,  jointly  and  severally,  to  recover  the  cost 
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thereof.  This  shall  be  in  addition  to  the  penalties  provided  by  the  third 
flection  of  this  act. 

*'Sec.  5.  Wheneyer  any  person  or  corporation  shall  abandon  any  well,  and 
shall  fail  to  comply  with  the  second  section  of  this  act,  any  person  or  cor- 
poration lawfully  in  x)os8ession  of  lands  adjacent  to  or  in  the  neighborhood 
of  said  well  may  enter  upon  the  land  upon  which  said  well  is  situated,  and 
take  possession  of  said  well,  and  plug  the  same  In  the  manner  provided  by 
the  second  section  of  this  act,  and  may  maintain  a  civil  action  in  any  court 
of  this  State  against  the  owner  or  person  abandoning  said  well,  and  every 
of  them,  jointly  and  severally,  to  recover  the  cost  thereof.  This  shall  be  in 
■addition  to  the  penalties  provideii  by  the  third  section  of  this  act:  Provided, 
This  section  shall  not  apply  to  persons  owning  the  lands  on  which  said  well 
or  wells  are  situated  and  drilled  by  other  parties;  and  in  case  the  person  or 
corporation  drilling  said  well  or  wells  is  insolvent,  then,  in  that  event,  any 
person  or  corporation  in  possession  of  lands  adjacent  tp  or  in  the  neighbor- 
hood of  said  well  or  wells  may  enter  upon  the  land  upon  which  said  well  or 
wells  are  situated  and  take  possession  of  said  well  or  wells,  and  plug  the 
same,  in  the  manner  provided  for  in  the  second  section  of  this  act,  at  their 
own  expense. 

*  Sec.  tt.  Inasmuch  as  large  quantities  of  petroleum,  natural  gas  and  salt 
water  are  now  flowing  to  waste  in  this  State  from  wells  which  have  been 
abandoned  and  never  plugged  up,  and  inasmuch  as  the  said  waste  is  likely 
to  be  greatly  increased  by  developments  now  in  progress,  therefore,  an  emer- 
gency exists;  and  on  account  of  such  emergency  this  act  shall  take  effect 
and  be  in  force  from  and  after  its  passage."  (Acts  1891-2-3,  page  60;  Ken- 
tucky Statutes,  sections  3910-14.) 

It  is  argued  with  much  force  that  as  by  section  4  the  adjoining  owner  is 
allowed  to  take  possession  of  and  plug  up  any  well  fi*om  which  gas  is  allowed 
to  escape  by  waste,  and  as  by  section  f^  the  act  is  made  to  take  effect  from  its 
passage  because  of  the  gas  then  flowing  to  waste  from  wells  which  had  been 
abandoned  and  never  plugged  up,  the  whole  act  applies  only  to  abandoned 
wells,  or  those  left  open,  and  not  to  waste  of  gas  elsewhere  than  at  the  well. 
Sections  2  and  5  by  their  terms  apply  to  abandoned  welLs,  and  the  existence 
of  these  abandoned  wells  is  the  reason  given  in  section  6  for  making  the  act 
take  effect  from  its  passage;  but  sections  1  and  4  are  not  by  their  terms  lim- 
ited to  abandoned  wells;  and  as  abandoned  wells  are  fully  provided  for  by 
seetions  2  and  6,  it  must  be  concluded  that  in  sections  1  and  4  the  legislature 
was  providing  for  wells  that  were  not  abandoned.  The  fact  that  certain 
cases  were  deemed  by  the  legislature  a  sufficient  reason  for  making  the  act 
take  effect  from  its  passage,  does  not  show  that  only  these  cases  were  in- 
tended to  be  remedied.  Nor  does  the  fact  that  a  remedy  is  given  in  a  certain 
«lass  of  cases  to  the  owners  of  the  adjacent  land  indicate  that  appellees 
might  not  be  liable  in  another  class  of  cases  for  the  penalty  of  wasting  the 
gan  under  section  1.  Section  4  applies  only  to  a  well  "from  which  oil,  gas 
or  salt  water  is  allowed  to  escape  or  waste,"  and  from  its  phraseology  ap- 
plies only  to  waste  at  the  well  or  to  wells  left  open.  It  does  not  apply  to 
abandoned  wells,  for  these  are  provided  for  by  section  5,  nor  does  it  apply  to 
any  well  that  is  shut  in,  for  the  adjoining  owner  is  authorized  by  the  section 
to  "tube  and  pick  said  well,  and  shut  in  said  oil,  gns  or  salt  water."    The 
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section  does  not  contemplate  that  the  adjoining  owner  may  commit  a  breach 
of  the  peace,  or  take  possession  of  a  well  which  is  shut  in,  and  from  which 
the  gas  is  piped  to  another  point.  But  section  1  requires  that  every  person 
in  possession  as  owner,  lessee,  agent  or  manager  of  any  well  in  which  petro- 
leum, natural  gas  or  salt  water  has  been  found,  "shall,  unless  said  product 
is  sooner  utilized,  within  a  reasonable  time,  not,  however,  exceeding  three- 
months  from  the  completion  of  said  well,  in  order  to  prevent  said  product 
wasting  by  escape,  shut  in  and  confine  the  same  in  said  well  until  such 
time  as  it  shall  be  utilized."  This  section  looks  to  the  utilizing  of  the 
product  of  the  wells.  It  requires  the  product  to  be  shut  in  and  confined  in 
the  well  until  such  time  as  it  shall  be  utilized  in  order  to  prevent  its  wasting 
by  escape.  The  person  in  possession  of  a  well  who  fails  to  shut  in  and  con- 
fine the  product  in  the  well  until  such  time  as  it  shall  be  utilized,  vlolateB> 
the  letter  of  the  statute,  regardlessly  of  how  the  product  may  be  destroyed 
after  its  escape  from  the  well;  for  if  the  product  is  confined  in  the  well  until 
such  time  as  it  shall  be  utilized,  as  required  by  the  statute,  it  can  not  be 
wasted  in  any  way ;  and  to  allow  it  to  waste  by  escape  in  any  way  is  not  to- 
shut  it  in  or  confine  it  in  the  well  until  such  time  as  it  may  be  utilized. 
Section  4  applies  only  to  wells  from  which  the  gus  is  allowed  to  escape,  but 
section  1  is  not  limited  to  waste  at  the  well,  and  Is  violated  if  the  gas  is  not 
confined  in  the  well  until  such  time  as  it  may  be  utilized.  Section  1  is 
much  broader  than  section  4,  which  covers  only  a  part  of  the  ground  covered 
by  section  1.  If  the  gas  is  confined  in  the  well  until  such  time  as  it  may  be 
utilized,  it  can  not  esciipe  from  the  well;  but  it  may  not  escape  from  the 
well,  and  yet  waste  by  escape  elsewhere,  if  not  confined  in  the  well  until  it 
is  utilizeii.  The  words  "wasting  by  escape"  are  very  broad,  and  apply 
equally  whether  the  escape  is  at  the  well  or  at  the  end  of  a  pipe  leading  off 
from  the  well.  The  statute  must  be  given  a  reasonable  construction  with  a 
view  U)  the  mischief  intended  to  be  reached.  The  purpose  of  the  act  is  to 
prevent  the  waste  of  the  natural  products  referred  to,  and  if  the  defendants, 
maliciously  and  willfully  wasted,  and  intended  to  waste,  the  gas  from  their 
wells,  it  is  immaterial  whether  they  suffered  the  gas  to  escape  at  the  well  or 
piped  it  oflf  to  another  place,  and  there  allowed  it  to  ei^oape.  It  is  well 
known  that  the  supply  of  gas  is  Hunted,  and  may  be  exhausted.  The  act  is 
intended  to  protect  the  supply  from  waste.  Under  the  act  it  is  conceded  a 
person  to  exhaust  the  supply  of  his  neighbor  can  not  put  down  wells  on  his- 
own  land  and  allow  the  gas  to  escape  at  tlie  well.  To  allow  him  to  pipe  it 
off  a  short  distance  from  the  well  and  let  it  escape  would  be  to  sustain  an 
evasion  of  the  statute.  And  if  he  went  through  the  form  of  burning  it,  but 
simply  for  the  purpose  of  wasting  the  gas,  and  as  a  pretense  to  evade  the 
statute,  this,  too,  would  not  affect  his  liability.  The  defendants  had  the 
right  to  use  the  gas  in  any  sort  of  lawful  business  done  or  attempted  to  be 
done  in  good  faith,  but  if  the  use  of  the  gas  was  a  mere  pretext  for  wasting 
it,  they  are  none  the  less  resiwnsible  than  they  would  have  been  if  they  had 
allowed  it  to  escape  at  the  well.  By  sections  469-460,  Kentucky  Statutes,  it 
is  provided : 
/  "There  shall  be  no  distinction  in  the  construction  of  statutes  between^ 
criminal  or  civil  or  penal  enactments.  All  statutes  shall  be  construed  with 
a  view  to  carry  out  the  intention  of  the  legislature."    (Section  459. ) 
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"The  rnle  of  the  common  law  that  statutes  in  derogation  thereof  are  ta>. 
be  striotly  oonstmed,  Is  not  to  apply  to  this  revision;  on  the  contrary,  its.- 
proTlsions  are  to  be  liberally  construed  with  a  view  to  promote  its  objects. . 

All  words  and  phrases  shall  be  construed  and  understood  according  to  the 
common  and  approved  usage  of  language;  but  technical  words  and  phrases 
and  such  others  as  may  have  acquired  a  peculiar  and  appropriate  meaning; 
in  the  law  shall   be  construed  and  understood  according  to  such  meaning."' 

These  are  the  provisions  of  "An  act  concerning  construction  of  statutes,'* 
approved  December  8,  1893,  enacted  by  the  same  legislature  as  the  act  in- 
question.  (Acts  IbO  1-2-8,  page  872. )  This  act  materially  changes  the  com- 
mon law  rule  as  to  the  interpretation  of  statutes.  It  was  within  the  com* 
petency  of  the  legislature  to  enact  the  statute,  and  it  is  Incumbent  on  the 
judiciary  to  enforce  it.  Under  it  penal  enactments  must  be  construed  as 
other  statutes  with  a  view  to  carry  out  the  intention  of  the  legislature,  and 
all  untechnical  words  and  phrases  must  be  construed  according  to  the  com- 
mon and  approved  usage  of  language.  This  has  been  often  announced  by 
the  court,  and  there  is  nothing  in  the  cases  relied  upon  for  appellee  (McMas- 
ters  V.  Burnett,  92  Ky.,  368;  L.  &  N.  R.  R.  Co.  v.  Commonwealth,  23  Ky. 
Law  Rep.,  1986)  that  was  intended  to  conflict  with  the  provisions  of  the 
statute  which  is  the  law  of  the  State.  (Commonwealth  v.  Gale,  10  Bush,  488; 
Bailey  v.  Commonwealth,  11  Bush,  688;  Commonwealth  v.  Davis,  12  Bush, 
242;  Williams  v.  Commonwealth,  7S  Ky.,  93.) 

The  common  law  rule.as  to  the  strict  construction  of  penal  statutes  has  in 
modern  times  been  much  relaxed.  In  Endlioh  on  Interpretation  of  Stat- 
utes, section  329,  it  is  said:  "A  court  is  not  at  liberty  to  put  limiUitions  on 
general  words  which  arg  not  called  for  by  the  sense  or  the  objects  or  the 
mischiefs  of  the  enactment;  nor  to  so  narrow  the  construction  as  to  exclude 
cases  which  the  words  of  the  statute  in  their  ordinary  acceptation  and  plain 
meaning,  or  in  the  sense  in  which  the  legislature  obviously  used  them, 
would  comprehend;  and  no  construction  is  admissible  which  would  sanc- 
tion an  evasion  of  an  act  or  would  defeat  the  obvious  intention  of  the  legis- 
lature. In  order  to  avoid  such  a  result  as  has  been  seen,  it  is  even  allowable 
to  reject  what  is  clearly  surplusage  in  an  act.  It  is  true  that  a  penal  law 
must  be  construed  strictly,  and  according  to  its  letter.  But  this  strictness, 
which  has  run  into  an  aphorism,  means  no  more  than  that  it  is  to  be  inter- 
preted according  to  its  language." 

It  is  true  that  the  legislature,  not  the  court,  must  define  crime,  and  ordain 
its  punishment.  The  intention  of  the  legislature  is  to  be  collected  from  the 
words  employed,  but  in  construing  a  statute,  as  in  the  ca.se  of  other  instru- 
ments, the  court  will  look  to  the  whole  act  and  the  purpose  of  its  makers  in 
its  enactment.  Tlie  court  can  not  depart  from  the  plain  meaning  of  the 
words  in  a  penal  act,  and  adjudge  that  punishable  under  the  statute  which 
Its  language  does  not  fairly  cover.  (U.  S.  v.  Wiltberger,  5  Wheaton,  95.) 
But  in  determining  what  may  be  punished  under  the  words  of  a  statute,  the 
court  mast  apply  the  rule  that  every  statute  shall  he  construed  liberally 
with  a  view  to  carry  out  the  intention  of  the  legislature  and  promote  its 
objects,  taking  all  ordinary  words  and  phrases  according  to  the  common 
and  approved  use  of  language. 

In  the  case  tiefore  us  it  was  incumbent  on  the  appellees,  under  the  express 

vol.  25—75 
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language  of  the  statute,  to  confine  in  their  wells  the  product  until  Buch  time 
as  It  should  be  utilized,  and  if  they  violated  this  provision  of  the  act  they 
became  liable  to  its  penalties.  They  did  not  confine  the  products  in  the 
wells  if  they  piped  it  off  and  allowed  it  to  waste  by  escape.  The  case,  there- 
fore, falls  within  the  words  of  the  statute  as  well  as  its  spirit  and  purpose. 
It  must  be  presumed  that  appellees  knew  the  law,  and  when  they  knew  that 
they  could  not  leave  their  wells  open,  and  thus  exhaust  the  supply,  they  can 
not  be  allowed,  as  alleged,  willfully  to  accomplish  the  same  result  by  piping 
it  away  from  the  well,  not  for  the  purpose  of  utilizing  it,  but  as  a  pretext  to 
avoid  the  statute,  and  thus  willfully  to  destroy  the  gas,  notwithstanding  its 
provisions.  To  hold  such  a  state  of  facts  not  within  the  statute  would  be 
to  allow  a  mere  evasion  to  defeat  it,  and  to  so  limit  its  application  as  prac- 
tically to  destroy  it. 

The  position  that  the  defendants  may  do  what  they  please  with  the  gas 
After  it  is  reduced  to  possession  by  them  can  not  be  maintained,  for  as 
the  gas  goes  out  of  the  gasometer  its  place  is  taken  by  other  gas  coming 
from  the  well.  Property  is  the  creation  of  law.  The  use  of  property  may 
be  regulated  by  law.  The  legislature  may  protect  from  waste  the  natural 
resources  of  the  State,  which  are  the  common  heritage  of  all.  The  right  of 
the  owner  of  property  to  do  with  it  as  he  pleases  is  subject  to  the  limitation 
that  he  must  have  due  regard  for  the  rights  of  others.  To  allow  the  store- 
house of  nature  to  be  exhausted  by  the  waste  of  the  gas  would  be  to  deprive 
the  State  and  its  citizens  of  the  many  advantages  Incident  to  its  use;  that  the 
legislature  may  prevent  this  is  well  settled.  (Ind.  v.  Ohio  Oil  Co.,  47  L. 
R.  A.,  ttST,  177  U.  S.,  IW;  Donahue  on  Petroleum  and  Gas,  section  28.) 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 

Whole  court  sitting. 


OWSLEY,  SR.  V.  OWSLEY,  JR. 
(Filed  December  10,  1908.) 

1.  New  trial— Newly -discovered  evidence— Where  the  father  had  testified, 
in  an  action  between  himself  and  his  son  involving  the  question  of  the  tltl^ 
to  a  farm  which  the  son  claimed  as  a  parol  gift  from  his  father,  that  the 
various  sums  which  he  had  expended  In  the  management  and  operation  of 
the  farm  had  been  expended  by  him  in  the  exercise  of  his  ownership  thereof 
and  not  on  behalf  of  the  son  and  out  of  funds  belonging  to  him,  as  alleged 
by  the  son,  such  testimony  being  competent  on  the  question  of  who  was  in 
the  actual,  adverse  possession  of  the  farm  during  the  time  in  dispute,  a  pri- 
vate memorandum  book,  in  the  handwriting  of  the  father,  containing  ad- 
missions damaging  to  his  contention  that  the  sums  expended  on  the  farm 
had  pot  been  charged  to  the  son,  and  which  had  been  concealed,  was,  when 
discovered  after  trial,  material  evidence  which  the  ordinary  diligence  of  the 
son  could  not  have  produced  at  the  trial  and  which  authorized  the  granting 
of  a  new  trial. 

a.  Same— Cumulative  testimony— The  entries  of  the  memorandum  book 
having  furnished  evidence  that  was  unerring  and  convincing  that  the  father 
had  actually  charged  the  son  with  the  expenses  of  maintaining  and  operating 
the  farm  in  controversy  from  the  date  of  the  alleged  gift,  as  contended  by 
the  son  on  the  trial,  that  fact  was  material  as  bearing  on  the  question  of 
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"posaessloD,  and  was  not  cumulative  within  the  meaning  of  the  rule  which 
forbids  the  grantiag  of  a  new  trial  upon  the  discovery  of  cumulative  evidence 
merely. 

8.  Adverse  possession— Where  the  father  and  the  son  continued  to  reside 
together  on  the  farm  for  many  years  after  the  alleged  gift  from  the  father  to 
the  9on,  the  mere  fact  of  the  father's  presence  upon  the  premises  during  the 
time  that  the  son  was  claiming  the  possession  and  title  under  the  gift  was 
not  ipso  facto  a  breach  of  the  son's  possession ;  and  if  he  did  not  accompany 
Ills  presence  with  some  claim  of  ownership,  or  if  he  disclaimed  ownership, 
admitting  that  it  was  in  the  son.  the  running  of  the  statute  in  favor  of  the 
«on  would  not  be  stopped  by  such  presence. 

J.  H.  C.  Sandidge,  Allen  Sandldge,  W.  P.  Sandidge  and  Carroll  &  Carroll 
^or  appellant. 

Allen  &  Ewing,  Hazelrigg  &  ChenAult  and  J.  E.  McMurtry  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

W.  F.  Owsley,  Sr. ,  a  retired  banker  and  merchant,  and  a  man  of  wealth, 
't)wned  and  lived  upon  a  farm  of  235  acres  on  Cumberland  river,  near  Burks- 
^ille,  Ky.  The  farm  was  well  improved,  and  was  then  worth  about  $10,000. 
His  family  in  1874  consisted  of  his  wife,  single  daughter,  son  (appellee)  and 
xnother-in-law.  Bis  wife  was  frail,  and  died  about  1881.  His  mother-in- 
law  was  an  invalid.  The  single  daughter  married  Dr.  Grant  and  removed 
to  Louisville  In  1886.  Appellant  had  only  three  children.  Another  daughter 
had  married  a  Mr.  Baker  before  appellant  moved  to  the  farm  in  question, 
4ind  was  living  with  her  husband.  The  only  son  had  never  lived  away  from 
his  father.  He  had  been  reared  Indulgently,  and  had  all  ]jiis  life  been  the 
■close  eompanion  of  his  father.  The  day  he  was  twenty-one  years  of  age  his 
father  gave  him  $10,000  in  secured  notes,  which  were  immediately  redellv- 
-ered  by  the  son,  with  the  request  to  his  father  to  hold  them  and  collect  and 
reinvest  them,  which  was  done.  In  October,  1874,  the  son  married  the 
-daughter  of  an  old  friend  and  business  associate  of  his  father,  and  at  the 
Matter's  invitation  brought  his  wife  to  his  home  to  live.  The  son  claima 
that  within  a  few  weeks  thereafter  he  and  his  father  walked  out  on  the  farm 
one  morning,  when  his  father  inquired  of  him  his  purpose  as  to  a  vocation 
Id  life.  He  answered  that  he  wanted  to  engage  in  farming;  that  he  waa 
not  qualified  for  anything  else;  besides  that  was  in  accord  with  his  taste. 
3e  says  that  his  father  expressed  gratification  at  his  choice,  and  thereupon 
told  him  that  he  would  and  did  then  and  there  give  him  that  farm,  and  all 
Its  stock,  and  for  him  to  take  charge  of  it;  that  he  did  then  and  there  assume 
•charge,  and  took  entire  control  of  the  farm;  that  upon  returning  to  the 
house  appellant  repeated  in  the  presence  of  his  wife  and  daughter-in-law 
i;?hat  had  occurred;  that  continuously  from  that  time  to  the  present  appel- 
lee has  occupied,  used  and  controlled  that  farm,  laboring  upon  it  and  im- 
porving  it,  under  claim  of  title,  as  his  own.  exclusive  of  all  others.  The 
father  continued  to  live  in  the  house;  his  wife  lived  there,  too,  till  her 
-death;  his  mother-in-law  lived  there  till  her  death;  his  youngest  daughter 
lived  there  till  her  marriage  to  Dr.  Grant.  . 

The  son  (appellee)  began  to  handle  horses.  The  father  (appellant)  sug- 
^^sted  to  handle  them  on  a  larger  scale,  and  of  a  finer  quality.    So  they  em- 
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barked  in  that  business  about  1887  under  the  stjle  of  W.  F.  Owsley  &  Son^ 
The  father  claims  he  had  no  interest  in  that  paitnership;  that  he  merely- 
loaned  his  name  to  give  credit  to  his  son.  The  son  claims  that  the  partner- 
ship did  exist;  that  he  and  his  father  agreed  that  the  father  would  put  into- 
the  enterprise  the  use  of  three  other  farms  which  he  owned  lying  adjacent  to 
the  home  place,  and  the  son  agreed  to  put  In  the  use  of  his  farm,  the  home- 
place  ;  that  the  father  agreed  to  advance  the  necessary  cash  to  conduce  the- 
business.  It  was  continued  about  eight  or  ten  years,  and  then  aliandoned. 
Whether  it  made  or  lost  money  is  not  clearly  shown.  An  incident  connected, 
with  the  Anil's  bank  account  In  which  the  son  took  a  position  contrary  to> 
his  father's  views,  and  hostile  to  his  interests  as  he  thought,  produced 
strained  relations  between  them  about  U99.  Up  to  that  time  all  the  ex- 
penses of  running  the  farm,  maintaining  the  family,  even  to  clothing  and 
schooling  the  son's  cblldi*en,  were  paid  by  appellant.  Appellee  claims  that 
that  occurred  this  way :  That  his  father  had  the  possession  of  all  his  money» 
the  tlO,000  and  its  accumulations;  that  every  dollar  of  produce  and  stock 
sold  from  the  place  was  taken  by  him  and  delivered  to  his  father,  who  made, 
OP  was  suppost'd  to  make,  proper  entries  of  it  on  his  books.  The  purchase 
price  of  horses  and  other  live  stock  brought  to  the  place  wns  likewise  'pekid 
by  appellant,  and  when  they  were  sold  by  appellee  h«  handed  the  money  to 
appellant.  Appellee  says  his  father  was  cashier,  as  it  were,  and  was  helping 
him  in  his  business,  telling  him  all  the  time  that  he  was  keeping  an  accurate 
account  of  all  that  he  paid  out  for  him,  and  that  it  would  be  charged  against 
appellee  in  the  final  settlement  and  distribution  of  appellant's  estate.  The 
father's  sagacity  and  success  as  a  business  man  were  well  known,  and  ap- 
pellee says  he  relied  on  these  qualities  as  aid  given  him  by  his  father;  that 
the  daughters  ihad  been  abundantly  provided  for  by  similar  gifts,  aggre- 
gating from  130,000  to  150,000  each,  and  that  he  understood  from  his  father 
that  he  was  by  this  conduct  of  his  afifairs  giving  him  an  equivalent  sum. 
Following  the  difference  above  alluded  to,  appellant  refused  to  pay  certain 
bills  contracted  for  the  family  in  the  usual  course,  including  the  payment  of 
the  tuition  and  board  of  one  of  appellee's  daughters  at  college,  which  appel- 
lant had  been  theretofore  paying.  Appellee's  wife  then  said  she  would  pay 
it,  and  for  him  (appellant)  to  charge  it  to  her  account  out  of  her  money  that 
he  had.  Appellant  denied  that  she  had  any  money;  and  denied  that  either 
of  them  had  any  money  or  any  other  property.  Appellee  and  his  wife  had 
evidently  been  under  the  impres.sion  that  they  had  considerable  property. 
So,  she  brought  a  suit  to  compel  an  accounting  by  appellant  of  her  estate 
which  she  soys  he  had  received  for  her  from  her  former  guardian  directly 
after  her  marriage.  The  facts  of  that  controversy  and  its  result  may  be  seen 
in  an  opinion  this  day  delivered  in  the  appeal  of  \V.  V.  Owsley,  Sr.  v.  Sallie 
A.  Owsley.  Thereupon  appellant  left  the  home,  electing,  so  he  says,  to  be 
dispossessed,  and  brought  an  action  of  ejectment  against  appellee  to  recover 
the  possession  of  the  home  farm  of  S3o  acres.  The  case  came  on  to  trial 
regularly,  before  a  jury,  resulting  in  a  verdict  and  judgment  in  favor  of 
appellant.  Upon  that  trial  appellee  testified  to  the  facts  in  his  favor  above 
stated.  Appellant  denied  that  he  had  ever  given  to  his  son  the  home  farm; 
or  that  he  had  ever  surrendered*  the  possession  of  it  to  him.  A  great  many 
witnesses  were  introduced  whose  testimony  tended  to  show  that  appellee  had 
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Ibeen  in  the  possession  claiming  tiie  farm  as  bis  own,  and  that  they  ha4 
heard  appellant  during  many  years  state  that  he  had  given  the  farm  to  hla 
^8on  who  was  in  possession  and  control  of  it.  Appellee's  defense  relied  upon 
an  adverse  possession  for  fifteen  years  under  the  parol  gift,  thereby  vesting 
'him  with  the  title  to  the  land.  So  that  the  whole  case  turned  upon  the 
•question  of  who  was  in  fact  in  the  possession  of  the  place  during  the  time 
•from  1874  till  the  suit  was  filed  in  ]9tO.  The  fact  that  both  appellant  and 
appellee  had  during  the  whole  time  lived  there,  complicated  the  question. 
The  further  fact  that  appellant  paid  all  the  expenses,  including  farm  hands* 
servants  at  the  house,  for  fuel,  grocery  bills,  clothing  bills,  for  repairs  in 
<he  way  of  fencing,  new  buildings,  etc.,  was,  unless  explained  satisfactorily, 
crushing  evidence  to  defeat  the  son's  claim  of  possession.  To  offset  that, 
appellee  testified  and  proved  that  his  father  had  the  110,000  mentioned  of  his, 
the  son's,  money  in  possession,  and  that  it  had  been  used  in  paying  these 
'Tery  expenses.  But  it  was  shown  that  the  money  so  paid  out  by  api)ellant 
'was  largely  in  excess  of  the  son's  money  which  he  held.  This  was  explain- 
ed by  the  son,  that  he  also  turned  back  to  his  father,  as  cashier,  all  money 
'derived  from  sales  of  the  produce  of  the  farm  and  stock.  Still,  that  fact,  by 
Itself,  proved  little  or  nothing,  for  it  was  not  incompatible  with  appellant's 
•tslaim  of  ownership  and  possession.  Indeed,  it  proved  about  as  much  one 
^way  as  the  other.  The  son  then  claimed  that  some  part  of  these  expenses 
bad  been  charged  to  his  wife,  whose  money  his  father  held.  If  appellant 
was  using  appellee's  money,  and  his  wife's  money,  in  paying  the  family  and 
^nn  expenses,  it  amounted  to  the  fact  that  the  family  and  farm  were  being 
-managed  and  run  by  appellee,  and  not  by  appellant.  But  the  amount  ex* 
pended  exceeded  in  the  aggregate  both  the  son's  and  wife's  personal  estatea 
17b ich  appellant  had.  Appellee  also  testified  that  his  father  at  the  time  and 
-at  various  times  told  him  that  he  was  giving  him  the  sums  so  paid  out  for 
liim ;  that-  they  were  in  the  nature  of  advancements,  and  would  be  and  were 
Hbeing  charged  against  his  interest  in  appellant's  estate;  that  in  this  way  he 
^ras  being  equalized  with  his  sisters.  If  this  is  true,  it  would  amount  to 
*this :  Appellant  had  given  his  son  $10,000  in  money,  and  paid  out  for  him 
-abdut  140,000  additional  net,  which  he  at  the  time  intended,  and  which  waa 
tn  fact  of  the  nature  of  a  settlement  in  life.  It  does  not  matter  that'  the 
^oms  were  paid  out  at  difTerent  times  and  in  small  amounts.  If  the  aggre* 
^gate  sum  of  140,000  had  been  turned  over  to  the  son,  and  he  had  used  it  as  it 
^asused,  it  would  not  be  questioned  that  it  was  his  money,  and  that  in  so 
employing  it,  he  had  defrayed  his  own  expenses,  and  would  thereby  have 
tended  strongly  to  prove  his  possession  of  the  farm  upon  which  it  was  ex* 
pended.  Or,  if  the  140,000  had  been  turned  over  to  the  son  in  one  lump,  and 
he  bad  entrusted  it  to  his  father  precisely  as  he  did  the  $10,000— and  then 
tbe  father  at  his  son's  instance,  had  paid  the  latter's  bills  and  accounts  for 
managing  and  running  the  farm,  it  would  be  the  same  thing  in  fact,  and  in 
)aw,  as  if  the  son  had  done  the  paying  in  person.  So,  it  will  be  appreciated 
that  the  question  of  appellant's  intent,  and  of  his  statements  to  his  son  that 
he  was  giving  him  as  a  portion  in  life,  these  various  expenses,  was  not  only 
of  material,  but  might  be  of  controlling  importance  in  fixing  the  question  of 
who  was  actually  in  possession  of  the  farm.  Appellant  testified  in  that  action 
JUB  a  witness  on  his  own  behalf.    He  claimed  that  he  had  managed  the  farm 
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during  all  those  years,  claiming  it  as  his  own,  and  that  he  had  not  paid  anT^ 
of  the  expenses  mentioned  out  of  either  his  son's  or  daughter-in-law's  money,, 
and  had  not  told  his  son  that  these  payments  were  gifts  to  him,  and  that, 
he  had  not  charged  or  intended  them  as  such.  Admissions  against  interest 
are  not  of  the  highest  order  of  evidence,  and,  when  they  do  not  amount  to  azk 
estoppel,  are  by  no  means  conclusive.  So,  although  many  witnesses,  fifteen  ox^ 
more  in  number,  testified  that  appellant  had  told  them  at  various  times- 
running  through  the  period  of  twenty-five  years  in  question,  and  although 
appellant  in  a  certain  law  suit  had  testlfletl  under  oath,  that  he  had  given- 
appellee  the  farm,  and  that  appellee  was  in  the  possession  of  it,  yet  if  ix^ 
fact  appellant  had  not  surrendered  the  possession  and  control,  the  jury  1a 
the  ejectment  suit  were  authorized  in  finding  for  him. 

After  the  term  of  the  court  at  which  the  ejectment  action  was  tried,  appeN 
lant  gave  his  deposition  as  a  witness  in  his  own  behalf  In  the  suit  pending  in 
the  same  court,  of  Sallie  A.  Owsley  v.  W.  F.  Owsley,  Sr.  Tliat  case  has 
been  referred  to  above.  To  understand  the  question  here  presented,  It  la 
enough  to  state  that  in  that  action  Mrs.  Owsley  claimed  that  snehad  delivered 
to  appellant  to  be  held  by  him  in  trust  fur  her  about  1 11,000  In  cash,  derived 
from  her  father's  estate,  and  that  he  refused  to  pay  it  over  to  her,  or  tb  aooount 
for  It.  He  denied  the  existence  of  the  trust  agreement,  and  averred  that  h» 
had  already  paid  it  to  her  and  to  her  husband  at  her  instance.  In  testifying- 
In  that  action  in  support  of  that  defense,  he  stated  that  the  money  was  paid 
out  to  the  husband  and  at  his  instance  (but  comparatively  little  of  It  was 
paid  to  her  directly)  in  the  matter  of  paying  his  accounts.  These  accounts, 
were  put  in  evidence.  They  were  for  merchandise  for  his  family,  grooerx 
supplies,  fuel,  servants'  hire,  wages  of  farm  laborers,  purchase  prioe  of  the- 
horses  and  other  live  stock  bought  and  brought  to  the  farm;  for  fencing  and 
other  improvements  put  upon  the  farm;  indeed,  it  embraced  every  conoelv^ 
able  item  of  expense  in  managing  and  operating  that  farm,  including  all 
the  household  expenses,  throughout  the  term  in  question.  She  denied  that 
appellant  paid  these  sums  either  for  her  or  her  husband,  otherwise  than  as 
gifts  by  way  of  advancements  to  W.  F.  Owsley,  Jr.  Appellant,  in  testify- 
ing, said  that  they  were  nccuunts  charged  to  her  husband,  every  dollar  of  it- 
He  was  confronted  on  cross-exam ination  by  his  statement  on  the  trial  of  the 
ejectniHut  suit  that  none  of  these  matters  had  been  charged  to  her  husband 
or  to  her,  and  asked  to  explain  it.  He  answered  that  the  question  involved 
In  that  suit  was  one  of  possession,  tyid  that  he  made  the  statement  on  the 
trial  of  the  ejectment  suit  "for  the  purpose  of  possession,"  whatever  that 
may  mean.  But  the  important  fact  was  developed  in  the  examination  that 
appellant  had  kept  certain  books,  which  he  called  "head  books,"  and  cash 
books.  On  these  he  undertook  to  enter  every  financial  transaction  of  his- 
life,  as  it  occurred  daily,  from  about  1861  to  that  time.  These  "head  books** 
were  small  pocket  memorandum  books.  They  were  mrre  in  the  nature  of  & 
diary  of  his  money  transactions.  They  were  in  no  sense  books  of  account, 
or  what  is  known  as  "shop  books. "  From  these  books  appellant  drew  off  in 
or  about  the  year  1894  an  account  against  his  son,  Wm.  F.  Owsley.  Jr., 
charging  him  thereon  with  all  the  items  constituting  the  expense  of  run- 
ning the  farm  and  the  household  from  1874  down  to  the  date  the  account 
Was  stated.    He  says  that  he  was  then  engaged  In  drawing  off  the  acoonnta. 
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of  all  his  ohlldren,  with  the  view  to  seeing  what  he  had  advanced  or  paid 
out  for  them.  About  that  time  he  made  a  will.  This  statement  and  these 
books,  with  appellant's  testimony  in  the  Sallie  A.  Owsley  case,  show  indis- 
putably the  following  facts;  that  appellant  did  keep  a  memorandum  of  every^ 
item  paid  to  or  for  any  of  his  children;  that  he  had,  before  this  suit,  nnd 
before  any  controversy,  drawn  off  an  account  against  each  of  his  children^ 
setting  down  the  item  he  deemed  it  proper  to  be  charged  to  each,  not  with 
any  intention  or  expectation  of  having  them  account  for  them,  but  to  "see- 
how  much  he  had  advanced  to  them,"  as  he  put  it;  that  on  Wm.  F.  Owsley, 
Jr.*8,  account  were  included  the  items  which  the  son  claims  were  paid  for 
him  as  gifts  to  become  advancements.  These  books  and  accounts  are  all  in  tho 
handwriting  of  appellant,  and  show  what  was  probably  his  Intention  at  the- 
time  of  the  payments  made  by  him.  The  will  made  by  him  at  or  near  the 
time  these  accounts  were  drawn  off  was  not  produced.  Appellant  says  that 
since  this  controversy  he  had  destroyed  it,  and  written  another.  When 
asked  what  the  destroyed  will  contained,  his  counsel  objected,  and  advised 
him  not  to  answer.  Though  pressed,  he  refused  to  answer.  It  may  be  that 
that  will  would  have  shown  conclusively  the  purpose  of  drawing  off  the  ac- 
counts, as  well  as  the  purpose  in  carefully  keeping  a  diary  of  money  and 
property  paid  for  or  given  to  bis  children.        , 

Upon  these  developments  in  the  Sallie  A.  Owsley  suit  appellee  filed  his 
petition  in  the  Cumberland  Circuit  Court  for  a  new  trial  of  the  ejectment 
suit,  alleging  newly -discovered  evidence,  to  wit,  the  fact  that  his  father  had 
kept  an  account  in  which  all  the  expenses  of  maintaining  and  operating  the 
farm  since  1874  had  been  charged  to  appellee,  that  the  fact  of  the  existence 
of  the  books  and  accounts  was  unknown  to  appellee  till  after  the  term  of 
court  at  which  the  ejectment  case  was  tried,  and  that  he  could  not  have 
learned  of  it  sooner  by  any  sort  of  diligence. 

The  circuit  court  granted  the  new  trial.  This  appeal  is  prosecuted  to  re- 
verse that  judgment.  A  private  memorandum  or  account  book,  in  the  hand- 
writing of  a  party  to  a  litigation,  containing  admissions  damaging  to  his 
cause,  the  existence  of  which  is  concealed,  if  discovered  after  the  trial,  are 
clearly  of  that,  character  of  material  evidence  which  the  onllnary  diligence 
of  his  adversary  could  not  have  produced  at  the  trial.  The  adversary  party 
not  only  did  not  know  of  the  existence  of  such  an  account,  but  was  further 
misled  by  the  testimony  of  his  opponent  into  supposing  that  none  was  in 
evidence. 

It  is  objected,  though,  that  the  newly-discovered  evidence  is  merely  cumu- 
lative, and  as  this  court  has  repeatedly  held  that  a  new  trial  will  not  be 
granted  upon  the  discovery  of  evidence  that  is  only  cumulative,  the  circuit 
court  should  not  have  granted  this  new  trial.  The  newly  discovered  evi- 
dence was  of  a  higher  grade  and  different  character  from  any  heard  on  the 
original  trial.  It  was  not  cumulative  in  the  sense  of  the  term  as  generally 
employed  in  opinions  passing  on  that  question.  The  trial  court  is  enjoined 
to  disregard  those  matters  of  practice  that  do  not  affect  the  substantial 
rights  of  the  parties  (section  134,  Civil  Code).  It  is  because  of  this  policy, 
and  the  phrase  in  section  340,  Civil  Code,  * 'material  to  the  party  applying,'^ 
that  this  court  holds  that  the  discovery  of  more  evidence  of  the  same  charac- 
ter and  grade  as  that  already  heard  and  considered  by  the  trial  court,  and 


1192  OWSLEY,  SB.  V.   OWSLEY,  JB. 

which  would  not  in  all  probability  affect  the  result  of  another  trial,  will  no 
justify  the  granting  of  a  new  trial.  But  where  the  newly-diBcovered  evi- 
dence is  of  A  character  that  is  unerring,  and  convincing,  satisfying  the  mind 
of  the  judge  that  It  will  probably  have  a  preponderating  influence  upon 
another  trial,  a  new  trial  should  be  granted.  If  appellant's  position  in  the 
Sallie  A.  Owsley  suit  as  to  charging  these  items  to  and  furnishing  them  for 
his  son,  is  true,  it  would  follow  that  if  appellant  died  intestate,  these  items 
or  the  great  bulk  of  them  could  be  charged  against  appellee's  interest  in  his 
father's  estate  as  advancements.  Appellee  would  in  that  event  be  made  to 
I)ay  for  them.  Yet,  in  the  ejectment  suit  they  were  necessarily  treated  by 
the  jury,  because  of  W.  F.  Owsley,  Sr.  *s,  statements  when  testifying,  as  not 
being  appellee's  accounts.  If  the  truth  is,  that  these  items  were  given  to 
him  by  his  father  as  advancements,  for  which  he  will  ultimately  have  to  ac- 
count, then  appellee  ought  to  have  the  benefit  now  of  that  fact  as  bearing 
on  the  question  of  his  possession  and  control  of  the  farm  in  dispute.  But 
the  question  most  seriously  urged  is,  whether  the  evidence  upon  the  former 
trial,  oven  when  considered  with  that  newly-discovered  evidence,  does  not 
show  that  as  a  matter  of  law  appellant  was  never  out  of  the  possession  of 
the  farm. 

It  is  conceded  that  by  the  parol  gift  no  title  passed  to  appellee.  Nor  did 
-appellant's  admission  that  he  had  given  his  son  the  property,  nor  did  even 
his  oath  to  that  effect  in  a  trial  in  another  case,  divest  appellant  of  bis  title. 
If  that  has  been  done  it  is  solely  because  api>ellee  has,  by  a  continuous  ad- 
verse possession  for  fifteen  years,  under  claim  of  title,  thereby  acquired  it. 
It  has  been  decided  a  number  of  times  by  this  court  that  such  possession  by 
the  donee  under  a  parol  gift,  will  ripen  into  a  fee-simple  title.  (Common- 
'wealth  V.  Gibson,  85  Ky.,  666;  Thomson  v.  Thomson,  98  Ky.,  436;  14  Ky. 
Law  Bep.,  618;  Creech  v.  Abner.  106  Ky.,  289,  20  Ky.  Law  Bep.,  1819;  Gil- 
bert V.  Kelly,  22  Ky.  Law  Bep. ,  868. ) 

But  it  is  urged  with  great  force  that  appellant  has  never  been  disseized; 
that  he  has  daily  entered  upon  the  premises  Ib  dispute,  and  has  ezerclfled 
acts  of  dominion  over  them ;  and  that  the  law  attaches  the  actual  possession 
to  the  holder  of  the  legal  title  when  both  he  and  an  adverse  claimant  are 
upon  the  disputed  premises. 

The  character  of  possession  for  the  statutory  period  necessary  to  toll  the 
right  of  entry  by  the  legal  title  holder,  must  be  such  as  amounts  constantly 
to  a  trespass  against  the  true  title;  that  is,  it  must  be  an  actual  physical 
entry  upon  or  control  of  the  premises,  and  be  continuous;  it  must  be  open; 
that  is,  it  must  of  itself  be  such  as  to  afford  notice  to  the  rightful  owner  of 
its  hostile  nature;  it  must  be  adverse;  that  is,  it  must  be  against  and  in  de- 
fiance of  the  claim  of  the  real  title  holder,  and  be  such  as  to  exclude  his  au- 
thority, and  it  must  be  accompanied  by  the  claim  by  the  occupant  that  It  is 
his  property.  This  claim  may  be  by  speech,  or  by  such  acts  of  authority  as 
indicate  it.  It  is  obvious  that  two  persons  claiming  against  each  other,  can 
not  at  the  same  time  be  in  the  actual  possession  of  the  same  premises,  either 
in  law  or  in  fact.  If  both  are  present  claiming  the  title,  the  possession  is 
his  who  has  the  title.  The  possession  of  the  wrongful  occupant  in  that  case 
would  be  restricted  to  that  space  over  which  he  wields  an  exclusive  physical 
dominion.    But  it  does  not  follow  by  any  means  that  the  mere  presence  of  a 
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person  upon  a  piece  of  property  gives  him  the  pofisesslon  of  it,  either  in  fact 
or  in  law,  for  any  purpose,  e.  g. ,  a  guest  in  my  house,  or  the  presence  of  my 
servant,  or  of  a  bare  licensee.  It  is  equally  essential  that  the  physical  entry 
should  be  accompanied  by  a  claim  of  right.  So  that  if  one  enters,  admitting 
the  title  and  possession  of  another  as  owner,  the  latter's  possession  in  law  is 
not  disturbed.  To  oust  the  actual  possession  of  a  claimant,  another  must 
enter  also  claiming  the  right  of  entry.  When  the  owner  sells  or  gives  his 
land  by  parol,  he  is  not  forced  to  repudiate  his  act.  He  may  recognize  it  as 
Talid  if  he  chooses.  If  his  vendee  is  in  possession,  claiming  the  title  as  a 
right,  the  owner  of  the  legal  title  may  admit,  when  subsequently  entering 
upon  the  land,  that  both  the  title  and  possession  are  in  his  vendee,  and  that 
bis  presence  is  in  nowise  hostile  thereto.  If  he  does,  then  by  what  principle 
of  law  can  there  be  ascribed  to  his  presence  nn  effect  which  he  neither  de- 
signed nor  at  the  time  desired?  Why  should  the  law  claim  for  him  that 
"which  he  failed  to  claim,  and  claim  it  in  spite  of  his  intent? 

Therefore,  if  appellant,  though  present  on  the  land  which  he  is  alleged  to 
have  given  to  appellee  by  p^irol  in  1874,  and  put  him  in  the  possession  of, 
was  not  claiming  the  land  as  his  own,  but  was  on  the  contrary  disclaiming 
It,  and  if  he  in  fact  exercised  no  act  of  ownership,  in  authority  as  owner, 
but  was  there  as  the  guest  of  his  son,  the  latter's  possession  was  not  thereby 
interfered  with. 

In  Thomson  v.  Thomson,  08  Ky.,  486,  it  was  held  that  an  entry  by  a  donee 
under  a  parol  gift  was  hostile  to  the  legal  title,  and  if  possession  was  held 
thereunder  for  fifteen  years,  the  title  in  the  donee  was  perfected.  In  that 
case,  the  court,  in  most  emphatic  language,  approved  this  instruction  as 
embodying  the  law  of  adverse  possession :  **If  the  jury  believe  from  the  evi- 
'dence  that  the  plaintiff,  Patrick  Henry  Thomson,  made  an  absolute  and  un- 
•conditional  verbal  gift  of  his  entire  title  to  the  land  descril)ed  in  the 
petition  to  his  son,  Bodes  Thomson,  and  in  pursuance  of  such  gift,  he,  the 
-said  Bodes  Thomson,  entered  into  the  possession  thereof,  claiming  title 
thereto  according  to  such  gift,  and  that  such  possession  of  said  land  contin- 
ued for  a  period  of  fifteen-  yevrs"  previous  to  Bodes  Thomson's  death,  and 
•during  said  period  his  possession  was  actual,  visible  and  notorious,  then 
such  possession  is  adverse,  and  the  jury  will  find  for  the  defendant." 

In  Commonwealth  v.  Gibson,  86  Ky.,  666,  where  a  parol  gift  of  land  was 
made  by  a  father  to  his  children,  and  they  had  occupied  it  adversely  for 
more  than  fifteen  years,  it  was  said:  '*If  one  in  fact  enters  under  a  purchase 
or  a  gift,  although  it  may  be  verbal,  and  holds  the  land  by  actual,  open 
possession,  claiming  it  as  his  own,  such  possession  is  adverse.  *  *  *  The 
moment  such  possession  begins  the  owner  is  disseized.  *  *  *  If  after 
-entiy,  the  newcomer  claims  the  land  as  his  own,  and  the  owner  has  notice 
-of  it,  either  actual  or  constructive,  then  there  is  a  disseizen." 

It  is  not  shown  by  either  of  the  two  foregoing  opinions  whether  there  was 
•or  not  an  entry  meantime  by  the  donor.  But  in  the  later  case  of  Ward  v. 
Edge,  100  Ky. ,  767,  it  does  appear  that  the  gift  by  parol  was  executed  by  the 
donee  taking  possession,  while  the  donor,  a  widower,  continued  to  reside 
upon  the  premises  for  many  years  thereafter.  The  question  was,  whether 
the  donee  had  been  in  the  adverse  possession  for  fifteen  years.  The  coiirt 
«ites  without  disapproval  the  character  of  evidence  heard,  which  was  in 
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many  particulars  substantially  the  same  as  in  this  case  as  to  the  donees'^ 
olalni  and  acts  of  ownership,  and  of  the  donor's  disclaimer  and  recognition 
of  the  title  of  the  donee.  The  court  observed:  '*It  seems  to  us  the  issue  Id 
this  case,  is  simply  whether  defendant  had  acquired  title  to  the  land  In  dis- 
pute by  gift  from  Walter  Ward,  and  whether  under  such  gift  he  had  held 
same  adversely  to  the  donor,  and  with  the  knowledge  of  donor,  for  the 
fifteen  years. ' ' 

The  court  approved  the  following  instruction  as  correctly  stating  the  law- 
applicable  to  the  foregoing  facts  and  issue:  "If  the  jury  believe  from  the- 
evidence  that  Walter  Ward,  fifteen  years  or  more  before  the  institution  of 
this  action,  gave  the  land  in  controversy  to  the  defendant,  and  he  under  or 
by  reason  of  said  gift,  took  possession  of  said  land,  claiming  as  his  own  ad- 
versely to  Walter  Ward,  with  his  knowledge,  and  continuously  held  and 
occupied  it  adversely  to  and  with  the  knowledge  of  said  Walter  Ward  for  a 
period  of  fifteen  years  or  more  before  the  institution  of  this  suit,  they  should 
find  for  defendant." 

There  was  evidence  before  the  jury  in  the  instant  case  of  appellant's  con- 
temporaneous claim  of  title  and  exercise  of  ownership  with  his  pTeaenoe> 
upon  the  land,  during  the  fifteen  years.  It  was  a  question  for  the  jury 
whether  there  had  been  in  fact  a  disseizen  of  appellant.  The  only  point  we* 
feel  called  upon  to  decide  just  here  is.  that  the  mere  fact  of  appellant's  pres- 
ence upon  the  premises  now  in  dispute  during  the  time  of  appellee's  claim 
of  possession  and  title,  was  not  ipso  facto  a  breach  of  appellee's  possession  ; 
and  that  if  appellant  did  not  accompany  his  presence  by  some  claim  or  act 
of  ownership,  or  if  on  the  contrary  he  disclaimed  ownership,  admitting  it 
was  in  appellee,  then  the  statute  would  not  be  stopped  in  its  run^iing  in  the- 
latter' 8  behalf. 

The  newly-discovered  evidence  discussed  above,  was  of  such  material  char- 
acter bearing  on  the  question  as  to  who  was  in  the  actual  possession  of  the 
farm,  that  appellee  was  entitled  to  have  it  considered  by  the  jury  trying 
that  question. 

The  judgment  awarding  the  new  trial  is  affirmed. 

The  whole  court  sltjting,  except  Judge  Settle. 

Chief  Justice  Burnam  dissents. 
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(Filed  December  10,  1«0.3— Not  to  be  reported.) 

1.  Trust— Property  held  for  separate  use  of  wife— The  testimony  in  this 
case,  which  shows  tliat  appellant  received  certain  personal  estate  of  the  ap- 
pellee and  thereafter  nianafre<i  and  invested  it  and  made  entries  in  his  pri- 
vate memornnduni  book  indicating  an  intention  to  keep  that  fund  separate- 
from  funds  of  her  husband  which  he  also  had  in  charge,  is  sufficient,  ii> 
connection  with  the  testimony  of  disinterested  persons  to  the  effect  that  ap- 
pellant had  stated  that  he  intended  to  invest  her  estate  so  that  her  husband 
could  not  get  it,  to  show  that  he  took  the  iiroperty  under  an  agreement  with 
appellee,  as  contended  by  her,  with  the  consent  of  her  husband,  to  hold  and 
employ  it  for  her  sole  and  separate  use,  and  not  as  her  general  estate  as  con- 
tended for  by  appellant. 
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9.  Evidence— Admissions— While  entries  made  by  tiie. trustee  in  bis  mem^ 
oranduni  book  in  his  own  favor  may  not  be  evidence  for  any  purpose,  en- 
tries in  favor  of  the  cestui  que  trust  by  way  of  admissions  against  his  claim 
that  the  fund  was  her  general  estate  are  competent  against  him. 

3.  Same— The  fact  that  the  trustee  listed  the  wife's  property  on  her  hus- 
band's tax  list  for  a  number  of  years  is  not  a  material  circumstance  to  show 
the  nature  of  the  trustee's  holding  of  the  wife's  funds. 

4.  Settlement  of  trustee— The  defense  of  the  trustee  that  he  had  paid  out 
the  entire  fund  belonging  to  the  wife  to  her  husband  in  the  way  of  the  ex- 
penditure of  sums  of  money  in  the  management  and  conduct  of  the  farn> 
upon  which  they  all  lived  together  and  in  maintaining  the  family  of  whiclv 
they  were  all  members  does  not  avail  to  defeat  her  right  to  require  him  to. 
account  for  the  trust  fund  with  interest  from  the  date  of  its  receipt,  subject. 
to  certain  credits  for  taxes  and  similar  items,  where  she  never  consented  to. 
Buch  a  use  of  the  fund,  and  where  he  recognized  the  trust  until  within  a. 
few  months  before  the  institution  of  her  action  for  an  accounting. 

6.  Stale  claim— The  trustee  having  until  within  a  short  time  before  the- 
institution  of  an  action  by  the  cestui  que  trust  recognized  the  trust  by  hi& 
entries  upon  his  books,  by  his  treatment  of  the  property,  and  by  his  declara- 
tions, and  having  never  denied  it  until  very  shortly  before  the  bringing  of 
the  suit,  no  ground  exists  for  the  contention  that  the  claim  of  the  cestui  que^ 
trust  is  stale. 

J.  H.  C.  Sandidge,  Allen  Sandidge,  W.  P.  Sandidge  and  Carroll  &  GarroU 
for  appellant. 
Allen  &  Ewing,  Hazelrigg  &  Chenault  and  J.  E.  McMurtry  for  appellee^ 
Appeal  from  Cumberland  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

The  controversy  In-this  case  is  as  to  whether  appellant  became  the  trustee^ 
of  an  express  trust  in  behalf  of  appellee.  He  denied  the  trust.  The  circuit, 
court  found  and  adjudged  that  appellant  took  the  property  in  question 
under  agreement  with  appellee,  and  by  the  consent  of  her  husband,  to  hold 
and  employ  it  for  her  sole  and  separate  use.  This  appeal  seeks  to  reverse 
that  judgment. 

There  was  no  writing  between  the  parties  concerning  the  alleged  agree^ 
ment.  The  s\ibject  matter  was  personal  estiite  only.  Counsel  for  appellant 
truly  urges  the  great  danger  in  allowing  the  establiFhnient  of  an  express 
continuing  trust,  against  which  the  statutes  of  limitation  do  not  avail,  by 
oral  evidence.  After  the  lapse  of  many  years,  by  reason  of  the  death  of  con- 
temporaries to  the  transaction,  and  of  forgetfulness  of  other  witnesseH,  and 
of  the  temptations  to  perjury,  as  well  as  that  it  is  very  hard  to  prove  a  nega- 
tive at  anytime,  particularly  long  after  the  date  of  the  alleged  arrangement, 
it  is  argued  that  the  result  must  be  uncertain  and  unsatisfactory  to  the 
judicial  mind.  Admitting  the  dangers  and  the  trouble,  we  do  not  under- 
stand that  it  has  ever  been  denied  that  a  valid  trust  as  to  personal  estate 
may  not  be  created  by  parol  agreement.  (Lewin  on  Trusts,  58-54-60).  The> 
dangers  alluded  to  are  probably  as  threatening  to  the  cestui  ques  trust  as  to 
the  trustee.  The  history  of  this  case  proves  that.  Still,  the  courts  may  well 
bear  in  mind  the  very  difficulties  suggested,  and  as  the  time  of  the  creation 
of  the  alleged  trust  becomes  more  remote,  they  may  maintain  the  balance^- 
by  requiring  that  the  evidence  upon  which  the  erection  of  the  trust  depends,^ 
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he  BO  certain  as  to  fully  perauade  the  cautious  mind  of  its  existence, 
t  Parker  t.  Parker,  10  Ky.  Law  Bep. ,  919. )  It  is  upon  this  basis  that  we  haTe 
proceeded  in  the  examination  of  the  facts  of  this  case. 

Appellant  is  now  about  ninety  years  of  age.  He  early  in  life  had  accumu- 
lated a  considerable  fortune.  He  was  a  forceful  man  in  business  and  other- 
wise. He  had  three  living  children;  two  daughters  and  one  sou.  His  son 
bears  his  full  name,  and  has,  since  his  earliest  childhood,  been  his  constant 
companion.  Though  about  fifty  years  of  age  now,  until  after  this  suit  was 
begun,  they  had  never  lited  apart.  Their  affection  for  each  other  was  mani- 
fested in  innumerable  ways.  Tet  the  younger  Owsley  was  just  the  opposite 
of  his  father  in  the  quality  of  self  assertiveness  and  independence.  Though 
not  lacking  in  mental  ability,  apparently,  he  yielded  unquestioningly  to  his 
father's  will  and  direction  in  everything.  About  a  year  before  the  marriage 
^of  the  son  to  appellee,  his  father  gave  him  $10,000  in  secured  notes.  He 
turned  them  back  to  his  father  to  keep  and  manage  for  him.  He  took  no 
memorandum  of  the  payors,  dates,  amounts,  or  of  the  father's  agreement  to 
hold  them  for  him  or  other  evidence  of  the  fact  of  his  ownership  than  his 
father's  good  faith. 

Appellant  had  for  many  years  been  a  banker  and  merchant.  He  was  associ- 
ated in  the  banking  business  with  his  neighbor  and  friend,  F.  W.  Alexander, 
and  was  one  of  the  executors  of  his  will.  In  October,  1874,  appellant's  only 
«on  was  married  to  appellee,  the  daughter  of  appellant's  deceased  partner, 
Alexander.  Appellant  was  much  pleased  with  the  match,  and  at  once  took 
the  young  couple  to  live  at  his  home  upon  his  farm  on  the  Cumberland 
river,  near  Burksville.  Appellee's  guardian  then  held  her  estate.  Shortly 
after  her  marriage  appellee  says  she  proposed  to  her  husband  that  he  take 
charge  of  her  estate,  but  that  he  declined,  saying  that. he  could  not  manage 
his  own.  She  says  that  it  was  then  suggested  that  it  be  put  in  the  hands  of 
his  'father.  She  testified  that  they  went  to  appellant  and  she  repeated  to 
him  what  had  transpired  between  her  and  her  husband  on  the  subject;  that 
«f  ter  canvassing  the  matter,  appellant  agreed  to  take  and  manage  her  estate, 
ior  her  sole  use.  Appellant  denies  that  the  agreement,  as  alleged,  was 
made.  But  he  admits  that  there  was  turned  over  to  him  directly  about 
f  ll,d68  of  her  property.  This  consisted  about  one-half  of  railroad  bonds  and 
cash,  and  the  other  half  the  proceeds  of  lands  situated  in  the  State  of  Mis- 
souri, which  were  sold  shortly  thereafter.  As  api>ellee'8  husband  is  incom- 
petent to  testify  in  this  case,  either  for  or  against  her,  the  two  principals  to 
:the  transaction  were  the  only  witnesses  to  the  original  agreement.  Appel- 
lant's contention  is  that  he  received  the  money  and  bonds  as  appellee's  gen- 
-eral  estate,  and  on  behalf  of  her  husband;  that  the  husband. had  the  right 
'then  or  thereafter  to  reduce  it  to  his  possession,  and  thereby  make  It  his 
•own,  and  that  he  did  in  fact  so  reduce  it,  by  having  appellant  pay  it  out  for 
him  and  on  his  account;  that  appellant  did  receive  appellee's  propertyi  all 
•of  it,  is  beyond  question.  It  is  not  reasonable,  and,  therefore,  not  probable, 
that  he  took  it  without  her  request,  or  in  the  absence  of  some  sort  of  agree- 
ment or  understanding  about  what  was  to  be  done  with  it.  In  view  of  W. 
P.  Owsley,  Jr.  's,  having  given  back  to  his  father  to  keep  and  manage  for 
him,  his  estate  of  $10,000  (above  alluded  to),  and  of  his  refusal  to  receive  his 
wife's,  it  is  probable  when  he  took  charge  of  appellee's  money  and  bonds 
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that  appellant  also  undertook  to  keep  and  invest  them  for  faer.  Appellant^ 
as  stated,  had  the  young  couple  Hying  at  his  home.  The  manner  of  hift. 
treatment  of  his  son,  though  then  twenty-two  years  of  age,  and  while  evinc- 
ing great  fondness  for  him,  rather  indicated  a  lack  of  faith  in  the  son'a 
business  capacity  and  ability  to  manage  his  own,  without  oversight  and 
assistance.  It  is  not  likely  then  that  a  man  of  just  instincts,  under  the- 
circumstances,  would  have  done  otherwise  than  to  secure  a  favorite  daugh- 
ter in-law  her  patrimony,  where  it  would  be  safe  from  the  business  errora. 
of  an  inexperienced,  if  not  an  incompetent,  husband.  At  least  such  a  course 
was  perfectly  natural  and  wise.  The  circuit  court  would  scarcely  have  been 
justified  in  adopting  appellee's  version  of  this  transaction  instead  of  appel- 
lant's, if  rested  alone  upon  the  testimony  of  the  two  witnesses,  although  the 
failing  memory  of  appellant,  consequent  upon  his  extreme  age,  and  his  vio- 
lent dislike  brought  about  by  a  business  disagreement  with  his  son  just, 
before  this  suit,  were  circumstances  tending  to  weaken  the  effect  of  his 
statements.  But  that  was,  by  no  means,  all  of  the  evidence.  We  will  notice 
some  of  the  corroborative  evidence. 

Before  all  of  appellee's  estate  had  been  reduced  to  possession  by  appellant, 
and  at  the  termination  of  an  arbitration  between  appellee  and  her  former 
guardian  involving  some  part  of  it  (which  was  managed  even  to  the  employ- 
ment of  the  lawyers  by  appellant),  he  said  to  one  of  the  attorneys,  in  speak- 
ing of  the  property:  •'William  is  not  worth  killing,  and  will  not  be  as  long 
as  I  live.  He  has  no  confidence  in  himself,  and  depends  on  me  for  every- 
thing. Don't  you  think,  he  has  refused  to  take  charge  of  or  control  of  any 
of  Sallie's  money,  and  at  her  solicitation  I  have  agreed  to  take  her  money 
and  invest  it  for  her:  and  I  intend  to  invest  it  so  it  will  not  get  niixfd  with 
my  estate,  and  so  William  can't  get  it.  I  despise  to  handle  anybody's 
money,  but  as  he  is  so  contraryi  I  will  fix  it  so  he  can't  get  hold  of  it  " 

One  of  the  arbitrators  in  the  litigation  ju.st  mentioned,  testified:  ''I  have 
heard  Judge  Owsley  (appellant)  say  that  he  had  received  and  intended  to 
receive  all  the  money  that  was  coming  to  Mrs.  Owsley  from  the  Alexander 
estate;  that  he  was  going  to  manage  it  for  her,  and  not  let  William  have 
anything  to  do  with  it;  that  he  (William)  did  not  know  how  to  handle 
money;  that  William  invested  his  money  in  (live)  stock,  and  that  he  would 
invest  Mrs.  Owsley's  money  in  something  that  would  produce  a  greater  in- 
come for  her. ' ' 

To  another  witness,  Mrs.  Skinner,  appellant  told  substantially  the  same. 

To  Dr.  Phimlee  he  said,  in  speaking  of  appellee  on  one  occasion : .  "She 
is  the  best  woman  living.  She  entrusted  every  dollar  her  father  left  her  to 
my  care,  and  I  have  it  safely  invested  for  her.  I  don't  intend  this  fellow 
(Indicating  W.  F.  Owsley,  Jr.)  shall  ever  touch  a  cent  of  it." 

To  L.  T.  Neat  and  W.  G.  Simpson  he  made  substantially  the  same  state- 
ment, but  at  different  times.  The  recortl  shows  no  reason  for  discrediting 
these  disinterested  witnesses.  The  effect  of  this  testimony  corroborates  ap- 
pellee that  appellant  took  her  money  to  keep  it  for  her  sole  use,  free  from 
the  control  and  claim  of  her  husband.  Her  husband  was  shown  to  have 
been  present  at  some  of  these  conversations,  acquiescing  in  what  was  said, 
as  well  as  in  what  had  been,  done,  thereby  assenting  to  the  arrangement^ 
even  if  he  had  not  done  so  before. 


1198  OWSLET,  SB.  V.  8ABAH  OWSLEY. 

Appellant  kept  a  system  of  books,  in  the  nature  of  a  financial  diary, 
rather  than  books  of  account.  He  called  them  "head  books,*'  and  entered 
in  them  from  day  to  day  every  transaction,  even  the  most  trivial,  where 
money  was  involved.  In  these  books  are  numerous  entries  concerning  ap- 
pellee's property  received  by  him.  He  generally  entered  the  item  as  appel- 
lee's.   A  few  illustrations  will  suffice,  as  follows: 

"January  17,  1887,  Louisville  City  National  Bank.  Dr.   1 

coupon  of  Snllie's  Short  Line  K.  R !•%  00 

"July   16.    1888,    Louisville  City   National  Bank,   Dr.    1 

coupon  belonging  to  Sallie 35  00 

"Gut  3  coupons  off  of  K.  B.  bond,  Sallie's  payable  April 

1,1890 105  00 

"April  5,  1892,  Bank  of  Cumberland,  Dr.,  to  Sallie,  3  J. 

M.  &  I.  coupons 70  00 

^*To  Sallie,  1  L.  &  N.  coupon 35  00 

$106  00 

"November  28,  1896.  Also  started  with  Sallie's  bond  on  Louisville,  Frank- 
fort &  Lexington  K.  B.,  Cincinnati  Branch,  bond  No.  871,  for  $1,000,  due 
«nd  payable  to  James  Guthrie,  January  1,  '97,  in.  on  said  sum  at  rate  of  7>^ 
per  cent,  per  annum,  payable  semi-annually  on  first  days  of  January  and 
July  in  each  year  on  presentation  to  them  in  city  of  New  York.  Coupons 
all  cut  off,  said  bond  deposited  In  Louisville  City  National  Bank.  $1,000, 
int.,  $36.00." 

It  is  also  true  that  in  these  books  appellant  sometimes  made  the  entries  to 
-show  that  the  fund  was  "William's  and  Sallie's,"  and  occasionally  "Wil- 
liam's." In  nearly  every  instance— there  are  but  few  exceptions— the  entries 
show  that  appellant  was  not  only  intending  to  keep  these  funds  separate 
'from  his  own,  but  generally  they  were  earmarked  so  as  to  indicate  appellee's 
title  to  them.  It  may  be  doubted  if  the  entries  in  appellants  favor  are  evi- 
dence for  any  purpose,  while  undoubtedly  those  in  the  nature  of  admissions 
•against  his  interests  are.  (Brannin  v.  Foree,  12  B.  Mon.,  508;  Poor  v.  Bob- 
Inson,  13  Bush,  292.) 

Appellant  made  out  yearly  the  taxing  lists  of  bis  own  and  his  son's  prop- 
erty. They  show  that  for  some  years  he  listed  appellee's  funds  on  her  hus- 
band's list.  She  knew  nothing  of  that,  nor  did  her  husband.  We  do  not 
regard  the  circumstance  as  material  as  affecting  the  nature  of  appellant's 
holding. 

We  have  no  doubt  from  the  record  that  appellant  received  appellee's  prop- 
erty under  an  agreement  to  hold  and  employ  it  for  her  sole  use,  and  that  he 
has  done  so.  As  late  as  the  entry  copied  above,  dated  November  28,  1896, 
appellant  recognized  appellee's  title,  and  had  the  possession  of  an  interest- 
bearing  security  at  a  high  rate,  which  he  admitted  was  hers.  He  made  no 
etatement  showing  when  he  sold  her  bonds;  nor  how  he  had  invested  her 
money  (though  it  appears  some  of  it  was  loaned),  nor  what  income  he  de- 
rived from  it.  Counsequently  it  was  not  improper  for  the  chancellor  to 
oharge  him  with  at  least  legal  simple  interest  from  the  time  the  principal 
was  received.  Appellant  claims  that  he  had  paid  out  for  appellee,  and  at 
her  instance,  and  for  her  use,  the  whole  of  the  fund,  principal  and  interest. 

Some  items  were  shown,  and  were  allowed  by  the  chancellor,  which  were 
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paid  out  at  appellee's  direction.  Appellant  was  also  allowed  credit  for  the 
taxes  paid  by  him,  assessable  against  her  property,  and  by  cert-aln  other 
sums  which  had  been  paid  out  on  merchandise  accounts  for  the  family 
which  the  trial  court  found  had  been  paid  by  appellee's  coupons  with  her 
knowledge  and  assent. 

Appellant  and  his  son  lived  in  the  same  house,  in  the  same  family.  Dur- 
ing the  time  from  1874  till  1899  the  farm  of  235  acres  was  conducted;  a  part- 
nership in  dealing  in  and  breeding  fine  horses  was  carried  on  by  appellant 
■and  his  son.  These  matters  entailed  heavy  expenses  and  outlays  of  money. 
In  an  itemized  account  filed  appellant  showed  that  he  had  paid  out  a  con- 
siderable sum  of  money,  probably  as  much  as  $90,000  in  gross  during  the 
twenty-flve  years,  consisting  mainly  o^  expenses  for  maintaining  the  family 
including  servants'  hire,  clothing,  provisions,  fuel,  etc. ;  also  wages  paid 
for  farm  laborers  and  workmen  about  the  stables,  and  repairs  upon  the 
buildings,  fencing,  etc.  He  now  says  that  all  this  was  paid  out  for  or  to 
appellee's  husband,  and  that  at  least  to  the  extent  that  it  was  used  in  main- 
taining the  family,  it  was  paid  out  for  appellee.  We  think  not.  It  was  not 
shown  that  she  was  ever  told  that  her  means  were  being  used  in  that  way, 
or  that  she  ever  consented  that  they  should  be  so  used.  The  duty  to  supiwrt 
the  family  was  not  hers,  it  was  her  husband's.  The  expenses  were  enor- 
mouBly  augmented  by  the  nature  of  the  stock  business  being  conducted  by 
appellant  and  his  son.  Appellee  contributed  her  labor,  care  and  oversight 
as  housekeeper,  no  inconsiderable  item,  to  this.  It  is  not  contended  that 
appellant  at  the  time  ever  charged  her  with  any  of  these  expenses  advanced 
by  him  for  his  son,  nor  that  he  intended  then  that  she  should  pay  them.  In 
truth,  his  own  book  entries  show  that  at  a  time  long  after  both  her  and  her 
husband's  funds  in  appellant's  hands  would  have  been  exhausted  by  his  ad- 
Tancements  of  the  nature  named,  appellant  had  in  his  possession  her  securi- 
ties which  he  was  then  recognising  as  hers.  He  also  told  numerous  persons 
that  he  yet  had  her  funds  safely  invested,  and  accumulating  for  her;  that 
appellant  paid  out  the  great  sum,  in  the  aggregate  charged,  is  admitted. 
But  it  is  claimed  that  this  was  done  as  an  advancement  by  appellant  to  his 
son.  For  the  purposes  of  this  ease,  it  is  necessary,  at  least  proper,  that  we 
should  notice  this  feature  of  the  case.  Strictly  speaking,  whatever  may 
have  been  the  nature  of  the  payments  made  by  appellant,  and  whatever  may 
bave  been  his  purpose  at  the  time,  they  can  not  be  "advancements"  so  long 
as  appellant  is  alive.  An  advancement  is  that  bestowment  of  property  by 
one  standing  in  loco  parentis  to  another,  in  anticipation  of  the  latter's  share 
Id  the  donor's  estate.  It  may.  In  one  sense,  be  a  gift.  But  its  treatment  in 
law  as  an  advancement  dei)ends  upon'  two  facts:  One,  that  the  donor  shall 
die  Intestate,  totally  or  partially;  the  other,  that  the  gift  shall  have  been  in 
fact  with  a  view  to  a  portion  or  settlement  in  life  upon  the  donee.  (Section 
1407,  Kentucky  Statutes;  Bowles  v.  Winchester,  18  Bush,  1.)  Though  the 
donor  may  have  intended  it  as  a  gift,  not  to  be  charged  in  the  settlement  of 
his  estate,  it  will,  nevertheless,  be  treated  as  an  advancement,  if  he  die  in- 
testate, if  it  is  in  fact  of  the  nature  fixed  by  the  statute.  The  donor's  pur- 
poses in  the  matter  can  be  made  effectual  only  by  his  leaving  a  will  disposing 
of  all  his  estate,  and  therein  treating  of  the  gift.  Still  that  transfer  by  the 
parent  which  may  or  may  not  be  an  advancement,  need  not  create  a  debt, 
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either.  Ad  ezamination  of  the  innumerable  transactions  between  appellant 
and  his  son,  and  between  appellant  and  his  other  children,  considering  the 
amounts  given  and  paid  out  for  them  by  appellant,  evince  not  only  a  pur- 
pose to  give  them  the  various  sums  and  items  of  property,  generally  speak- 
ing, but  they  are  in  the  aggregate  so  large,  amounting  to  from  180.000  ta 
$60,000  approximately  to  each  child,  that  appellant  evidently  contemplated 
them  as,  and  they  in  fact  partook  of,  the  nature  of,  settlements  or  portions 
in  life  to  hiH  children.  He  says  it  was  never  intended  by  him  to  collect 
them  from  his  children.  He  did  not  charge  them  as  matters  of  account. 
They  were  in  fact,  apparently,  treated  by  him  and  the  children  as  gifts.  H& 
can  not,  therefore,  by  any  subsequent  change  of  purpose  alter  them  into 
either  debts,  or  payments  on  his  liabilities.  A  child  may  be  willing  to  ac- 
cept property  as  a  gift,  which  he  would  not  take  under  an  obligation  to  pay 
for  it.  Under  the  evidence  we  can  not  find  that  appellant  paid  out  any  of 
appellee's  money,  other  than  that  credited  to  him  in  the  judgment,  for  her 
or  her  husband's  support. 

It  may  be  that  appellant  has  been  too  generous  with  his  son.  But  if  that 
be  so,  he  ought  not  to  charge  his  lavishness  to  his  daughter-in-law.  We  have 
not  concerned  ourselves  with  looking  to  an  equalization  of  appellant's  chil- 
dren in  the  division  of  his  estate.  We  have  noticed  the  fnct  of  his  gifts  in 
the  way  of  settlements  in  life  to  his  other  children,  in  connection  with  the 
relation  and  situation  of  the  parties  to  this  suit,  only  as  an  aid  in  determin- 
ing whether  appellant  at  the  time  he  made  the  payments  for  his  son,  in- 
tended them,  too,  as  similar  gifts;  to  see  what  appellant  has  already  done, 
not  what  he  should  have  done. 

It  is  said  for  appellant  that  appellee's  claim  is  stale,  and,  therefore,  is  not 
favored  in  eiiuity.  So  long  as  an  expres.s  trust  exists,  and  is  recognized  by 
the  trustee,  it  never  becomes  stale.  Up  to  within  four  years  of  the  beginning 
of  this  suit  appellant,  by  his  deliberate  entries  in  his  memorandum  books, 
and  by  his  treatment  of  the  property,  as  well  as  by  repeated  declarations, 
recognized  the  title  and  claim  of  the  cestui  que  trust.  He  never  denied  it, 
so  far  as  this  record  shows,  till  within  a  few  months  before  this  suit  waa 
filed.  * 

Authorities  are  cited  to  the  effect  that  when  a  husband  and  wife  are  living 
amicably  together,  and  the  trustee  pays  the  income  of  the  wife's  separate 
e.strtte  to  the  husband,  and  it  is  applied  by  him  in  the  support  of  his  family, 
his  wife  included,  it  will  l)e  presumed  that  the  ptiyment  was  by  the  wlfe'a 
direction.  In  this  case,  however,  there  is  no  room  for  indulging  a  presump- 
tion on  that  subject.  For  the  wife  positively  testified  that  she  did  not  re- 
quest the  payments  to  be  made  to  or  for  her  husband  ( further  than  as  credited 
in  the  judgment),  and,  furthermore,  that  she  never  knew  of  it  nor  suspected 
it.  Appellent  admits  that  appellee  did  not  give  such  direction.  A  presump- 
tion of  a  fact  can  be  indulged  only  in  the  absence  of  proof  as  to  the  exist- 
ence of  the  fact.  We  have  just  found,  too,  that  the  payments  made  by  ap- 
pellant were  not  made  as  payments  of  a  debt  or  obligation,  but  were  in  the 
nature  of  gifts  by  appellant  to  his  son.  Even  if  they  were  debts  from  the 
son  to  appellant,  they  could  not  be  set-off  against  the  wife's  separate  estate 
In  the  appellant's  hands.     While  the  credits  given  appellant  by  the  judg- 
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ment  of  the  circuit  court  are  liberal,  we  will  not  undertake  to  interfere  with 
the  chancellor's  finding  of  the  facts  upon  which  they  were  based. 

From  what  has  been  said,  it  follows  that  the  judgment  on  the  original  ap- 
peal must  be  affirmed,  with  damages;  and  that  the  judgment  on  the  cross 
appeal  will  also  be  affirmed. 

The  whole  court  sitting  except  Judge  Settle. 


LEE  &  HESTER  v.  HUGHES,  &c. 
(Filed  December  10,  1908— Not  to  be  reported.) 

1.  Homestead —Sale  of— Intention  as  to  reinvestment  of  proceeds— The 
mere  intention  at  the  time  of  the  sale  of  one's  homestead  to  leave  the  State 
and  pern^anently  reside  elsewhere  does  not  of  itself  amount  to  an  abandon- 
ment and  render  the  proceeds  of  the  sale  subject  to  debts  without  a  carrying 
out  of  the  intent. 

3.  Same— Debts  existing  at  time  of  purchase — One  who  sells  her  homestead 
right  in  lands  and  reinvests  the  proceeds  in  other  lands,  on  which  she  re- 
sides, has  a  homestead  right  in  the  latter  as  against  debts  which  she  con- 
tracted between  the  date  of  sale  and  the  reinvestment. 

8.  Homestead  of  married  woman— A  maiTied  woman,  who  is  a  bona  fide 
housekeeper,  with  a  family,  resident  in  this  Commonwealth,  who  owns  and 
resides  with  her  family  on  a  tract  of  laud,  is  entitled  to  a  homestead  right 
in  it  as  against  her  own  debts. 

Lee  &  Hester  and  W.  H.  Hester  for  appellants. 

Bobbins  &  Thomas  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  by  the  appellee  in  the  Graves  Circuit  Court  to 
set  aside  the  sale  of  a  house  and  lot  in  the  city  of  Mayfleld,  made  under  an 
execution  in  favor  of  the  appellants,  amounting  to  $88,  it  being  alleged  in 
the  petition  that  she  is  the  owner  of  the  house  and  lot,  and  was  occupying 
the  same  as  a  homestead  at  the  time  of  the  sale,  and  that  she  was  then  and 
is  now  a  bona  fide  housekeeper  with  a  family. 

The  judgment  upon  which  the  execution  issued  was  rendered  against  her 
for  a  fee  due  from  her  to  the  appellants,  for  services  which  they  rendered  in  . 
a  suit  instituted  by  her  against  her  husband  for  divorce  and  alimony.    The 
amount  of  the  fee  was  176.     The  costs  of  the  action  and  of  the  sale  $18,  mak- 
ing altogether  188,  as  stated. 

It  appears  that  the  appellee,  M.  A.  Hughes,  was  formerly  the  wife  of  R. 
T.  Anderson,  with  whom  she  resided  for  many  years  on  a  farm  near  Lynn- 
Tille,  in  Graves  county.  Anderson  died  owing  certain  debts  which  were 
secured  by  a  lien  on  the  farm  mentioned.  These  lien  debts  were  purchased 
by  the  appellee  with  her  own  money,  and  after  thus  acquiring  them  she 
brought  suit  in  equity  for  the  purpose  of  subjecting  the  land  to  their  pay- 
ment, and  for  the  further  purpose  of  obtaining  a  settlement  of  the  decedent's 
estate.  While  this  action  was  still  pending,  she  intermarried  with  one  T. 
A.  Hughes.    When   the  4and  was  sold  by  the  master  commissioner,  it  was 

vol.  25—76 
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bought  by  her  to  satisfy  her  lien  debts,  and  under  an  agreement  with  her 
hubband,  T.  A.  Hughes,  whereby  he  was  to  pay  certain  of  her  debts,  per- 
haps  a  part  of  what  she  was  to  pay  for  the  land,  in  consideration  of  which 
she  caused  the  land  to  be  conveyed  by  the  ooniniissioner  to  herself  and  hti9> 
baud  jointly.  The  land  was  continuously  occupied  by  them  as  a  homestead 
until  about  August,  1900,  and  was  then  sold  by  them  for  13,400.  They  paid 
some  debts  out  of  the  sum  realized  for  the  land  amounting  to  about  $400, 
and  the  12,000  remaining  of  the  money  realized  from  the  sale  they  deposited 
in  a  bank  in  the  town  of  Murray.  This  sum  remained  in  the  bank  until 
December,  1900,  at  which  time  domestic  trouble  arose  between  the  appellee 
and  her  husband,  and  he,  without  her  knowledge  or  consent,  drew  out  of 
the  bank  1750  or  $800  of  the  amount  they  had  on  deposit,  and  at  the  same 
time  apparently  abandoned  his  wife.  She  then  secured  possession  of  what 
was  left,  of  the  money  in  bank,  amounting  to  $1,200  or  $1,950.  About  that 
time  she  employed  the  appellants  (Itewyers)  to  bring  for  her  the  suit  for 
divorce  and  alimony  against  her  husband,  T.  A.  Hughes,  and  the  suit  was 
filed  by  them  December  24,  1900.  But  the  case  appears  to  have  been  settled 
by  the  parties;  at  any  rate,  it  was  never  prosecuted  to  judgment,  and  the 
fee  which  they  charged  her  for  thdr  services  in  that  case  is  the  same  for 
which  they  obtained  a  judgment  against  her  as  already  stated. 

On  the  4th  of  January,  1901,  the  appellee  bought  from  F.  W.  Bagby  a 
small  tract  of  land  near  Sedalia,  Ky.,  in  which  she  invested  not  less  than 
$1,000  of  the  purchase  money  which  she  had  received  from  the  Lynnville 
farm.  The  title  to  the  Sedalia  land  was  conveyed  to  appellee  alone  by  daed 
from  Bagby,  and  she  at  once  moved  on  the  land  with  her  family,  composed 
of  herself  and  her  son,  Hugh  Anderson,  who  was  then  fifteen  years  of  age. 
Her  son-in-law,  John  Jenkins,  and  his  wife  also  moved  ui>on  the  Bagby 
land  and  lived  with  her.  Appellee  continued  to  live  upon  and  occupy  the 
Bagby  land  as  a  homestead  until  the  8d  day  of  June,  1901,  when  she  ex- 
change<l  it  for  the  lot  in  the  city  of  Mayfield  in  controversy  in  this  action, 
which  lot  has  been  occupied  by  appellee  and  family  as  a  homestead  from  the 
3d  day  of  June  down  to  ths  present  time.  According  to  the  evidence  found 
in  the  record,  the  fair  market  value  of  the  lot  will  not  exceed  $800. 

It  seems  to  be  conceded  by  the  appellants  that  the  Sedalia,  or  Bagby  land, 
which  was  exchanged  for  the  house  and  lot  in  Mayfield,  was  purchased  by 
the  appellee  with  the  proceeds  realized  from  the  sale  of  the  liynnvllle  tract, 
and  that  the  Sedalia  land  was  acquired  by  the  appellee  for  use  as  a  place  of 
residence  and  homestead,  and  it  is  not  denied  by  them  that  the  house  and 
lot  in  Mayfield  has  been  so  used  by  appellee  and  her  family.  It  is,  however, 
contended  by  the  appellants  that  their  debt  against  the  appellee  was  created 
before  her  purchase  of  the  Sedalia  farm,  and  after  her  sale  of  the  Lynnville 
.farm,  and  that  the  sale  of  the  latter  farm  was  made  by  appellee  and  her 
husband  with  the  intention  of  leaving  thi.s  State,  and  for  the  purpose  of 
permanently  locating  in  the  State  of  Arkansas,  to  which  State  her  son. 
Charles  Anderson,  soon  thereafter  removed,  to  engage  in  the  business  of 
manufacturing  brooms,  and  that  the  money  with  which  to  engage  in  that 
enterprise  was  furnished  him  by  the  appellee  with  the  understanding  that 
upon  the  removal  of  herself  and  husband  to  the  State  of. Arkansas,  they 
would   become  partners  with   Charles  Anderson   in   that  business.      It   is 
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tarther  contended  that  the  sale  of  the  Lynnville  farm  by  appellee  and  her 
liusband  for  the  purpose  of  taking  up  their  residence  in  Arkansas,  amounted 
to  an  abandonment  upon  their  part  of  their  homestead ;  that  is  to  say,  that 
the  appellee  thereby  lost  her  right  to  be  longer  regarded  as  a  housekeeper 
with  a  family,  which  right  could  not  be  revived  by  a  subsequent  determina- 
tion to  remain  a  resident  of  the  State  of  Kentucky,  or  by  the  purchase  of 
-another  tract  of  land,  with  the  intention  of  living  upon  and  occupying  it  as 
«  homestead.  Unfortunately  for  the  appellants,  this  contention  does  not 
veoeive  the  support  of  the  Kentucky  authorities,  for  under  the  law  as  held 
tn  this  State,  even  if  appellee  had  sold  the  Lynnville  farm  with  the  inten- 
tion of  moving  permanently  to  Arkansas,  she  would  still  have  been  entitled 
to  all  of  her  exemptions  until  her  expectation  had  been  accomplished,  or  at  all 
-QVente  until  she  reached  the  border  of  the  State.  In  other  words,  the  inten- 
tion to  remove  without  a  completion  of  the  act  does  not  constitute  aban- 
-donment.  (Hemphill  v.  Haas,  Lyons  &  Co.,  88  Ky.,  405;  Carroll,  &c.  v. 
Dawson,  &o.,  108  Ky.,  786.) 

The  evidence  in  the  case  does  not  sustain  appellants'  contention.  Upon 
the  contrary,  it  shows  that  appellee  had  no  intention  whatever  of  removing 
from  the  State  of  Kentucky  to  permanently  reside  in  Arkansas,  or  elsewhere. 
She  did  contemplate  a  visft  to  her  son  in  Arkansas,  but  not  for  the  purpose 
fit  remaining  there,  or  of  going  into  business  with  him.  It  is  true  that  she 
furnished  him  $400  but  only  as  a  loan,  evidenced  by  his  note  taken  at  the 
time  the  loan  was  extended,  and  it  is  shown  by  the  testimony  of  S.  R. 
Dough  tie,  Erwin  Palmer  and  John  Canter  that  she  talked  with  each  of  them 
«bout  buying  land  of  them.  These  conversations  occurred  in  part  about  the 
time  of,  and  soon  after,  the  sale  of  the  Lynnville  farm,  and  in  part  some 
months  after  its  sale,  and  it  is  shown  by  the  testimony  of  appellee  herself,  that 
t>f  her  son,  Hugh  Anderson,  and  her  son-in-law,  Jenkins,  that  she  began  ne- 
^tiations  looking  to  the  purchase  of  the  Sedalia  farm  from  Bagby,  shortly 
before  the  institution  of  the  suit  for  divorce  against  her  husband,  and  conse- 
"qtiently  before  the  creation  of  the  debt  for  which  her  house  and  lot  was  at' 
tempted  to  be  sold. 

It  is  true  that  the  appellants  both  testified  that  in  a  conversation  with 
them  at  the  time  of  instituting  the  divorce  suit,  they  received  from  appellee 
titatements  to  the  effect  that  she  was  going  to  Arkansas,  to  reside  pernia- 
liently,  and  they  embraced  in  the  petition  for  a  divorce  a  statement  to  the 
"^ffeot  that  such  was  her  purpose.  But  one  of  them,  Hesfer,  in  giving  his 
deposition,  declined  to  state  that  she  used  the  words  permanent,  or  x)erma- 
tiently,  in  connection  with  her  going  to  Arkansas.  It  is  also  true  that 
Bagby,  from  whom  she  purchased  the  Sedalia  farm,  in  giving  his  deposi- 
tion, stated  it  as  his  recollection  that  the  first  conversation  that  he  had  with 
4ippellee  in  reference  to  the  sale  to  her  of  the  land,  occurred  the  day  before 
the  sale  was  consummated,  but  in  this  he  is  contradicted  by  appellee,  her 
son,  Hugh,  and  son-in-law,  Jenkins,  the  latter  of  whom  testified  that  the 
first  conversation  between  appellee  and  Bagby  on  that  subject  occurred 
about  a  week  before  the  trade  was  made,  and  appellee  and  her  son,  Hugh 
both  testified  that  negotiations  with  Bagby  for  the  purchase  of  the  Sedalia 
land  began  before  the  institution  of  the  divorce  suit.  It  is  not,  however, 
material  whether  the  purchase  of  the  Sedalia  land  was  made  before  or  after 
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the  creation  of  the  appellants'  debt,  as  it  appears  from  the  record  thait 
though  the  Lynnville  farm  had  been  sold  some  four  or  five  months  before- 
the  Sedalia  farm  was  purchased  it  was  the  Intention  of  appellee  at  the  tlme- 
of  its  sale  to  reinvest  its  proceeds  in  other  real  estate  in  Kentucky  to  lie- 
occupied  by  her  as  a  homestead,  that  this  purpose  continued  in  her  mincl 
down  to  the  time  of  the  purchase  of  the  Sedalia  farm,  and  that  she  pi-eserved 
at  least  as  much  as  SI, 000  of  the  proceeds  of  the  sale  arising  from  the  Lynn- 
ville farm  to  be  used  in  purchasing  the  deMred  homestead.  The  money  so- 
held  and  preserved  by  her  could  not  at  »iny  time  before  its  investment  in  the 
Sedalia  farm  have  been  subjected  to  the  payment  of  any  debt  owing  by  the- 
appellee.     (Brooks  v.  Collins,  11  Bush,  622.  21  Ky.  Law  Rep..  895.) 

Such  seems  to  have  been  the  ruling  of  this  court  in  the  case  of  Cooper  v. 
Arnett.  16  Ky.  Law  Rep.,  145,  wherein  it  is  said:  "As  to  Arnett  it  is  evU 
dent  that  as  he  had  a  homestead  in  the  Henderson  county  farm,  he  had  one- 
in  the  land  bought  in  Hopkins  county  with  the  proceeds  of  its  sale.  It  ia 
said  that  the  answer  does  not  disclose  that  he  sold  the  first  farm  with  the- 
Intention  of  reinvesting  in  a  homestead,  and  the  purchase  of  the  latter  must 
be  regarded  as  an  original  purchase  of  the  homestead,  and,  therefor*,  the- 
debt  of  the  appellant  was  created  prior  to  the  purchase.  We  think  this  con- 
tention demands  too  strict  a  construction  of  the  homestead  act.  Before  any- 
effort  was  made  to  reach  the  proceeds  of  the  sale  of  the  lands  in  Hendersoi^ 
county,  or  while  such  proceeds  were  in  the  hands  of  the  debtor,  at  whiclb 
time  the  inquiry  might  be  material  as  to  the  intention  with  which  the  pro- 
ceeds were  held,  the  debtor  does,  in  fact,  invest  it  in  a  homestead,  and  thia^ 
we  think,  was  not  an  original  obtention  or  purchase  of  a  homestead,  or  one- 
obtained  or  purchased  after  the  creation  of  the  debt  set  up  in  this  case. " 

"We  find,  therefore,  that  under  the  rule  announced  in  the  case,  supra,  the-, 
owner  of  land  in  which  a  right  to  the  homestead  exists,  who  sells  and  rein- 
vests the  proceeds  in  other  lauds  on  which  he  resides,  has  a  homestead  rights 
In  the  latter  against  debts  existing  at  the  time  of  its  purchase.  Such  a  par- 
ohase  of  land  is  but  the  continuance  of  the  original  homestead  right,  and  is- 
not  the  obtention  of  a  new  homestead.  But  it  is  insisted  for  the  appellants, 
that  the  husband  is  the  head  of  the  family,  and  that  he  alone  can  claim  a. 
homestead,  and  that  such  a  right  can  not  exist  in  behalf  of  both  husbands 
and  wife  at  the  same  time;  in  other  words,  that  as  the  husband  of  appellee^ 
is  still  living  and  undivorced  from  her,  the  right  to  a  homestead  exists  In 
the  husband  alone,  if  it  exists  at  all  in  this  case,  and  can  not,  therefore,  be- 
asserted  by  the  wife,  although  the  lot  sought  to  be  subjected  to  the  appeU 
lants'  debt  was  paid  for  with  the  wife's  money  exclusively.  Section  1709,  Ken^ 
tucky  Statutes,  provides  that  there  shall  be  exempt  from  all  debts  or  liablU 
ities  "so  much  land,  including  the  dwelling  house  and  appurtenances  owned 
by  debtors,  who  are  actual  bona  fide  housekeepers  with  a  family  resident  in. 
this  Commonwealth,  as  shall  not  exceed  in  value  $1,000. "  The  homestead, 
exemption  here  allowed  is  not  for  the  head  of  the  family,  but  it  is  for  the^ 
benefit  of  debtors  who  own  land,  and  who  are  actual  bona  fide  housekeepers, 
with  family,  resident  in  this  Commonwealth. 

Undoubtedly  the  wife  may  own  land,  and  also  be  a  debtor,  and  why  may^ 
she  not  also  be  an  actual  bona  fide  housekeeper  with  a  family  ?  Unques- 
tionably such  would  be  her  status  if  the  husband   Bhould.fall   to   proTl<l» 
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«  home  for  the  family.    In  Joboson  v.  Kessler,  87  Ky.,  458,  it  was  held  that 
whelre  the  husband  and  wife  jointly  own   property  in  whloh  homestead 
"^zists,  the  husband,  as  against  his  debts,  is  entitled  to  have  the  entire  home-' 
fitead  allotted  out  of  his  interest.    And  this  rule  applies  although  the  house 
occupied  is  on  the  land  of  the  wife. 

In  Herring  v.  Johnston,  24  Ky.  Law  Rep.,  2d  part,  page  1940,  a  common 
law  judgment  was  rendered  against  husband  and  wife  on  a  note  executed  by 
them  since  1894,  and  an  execution  issued  thereon,  which  was  levied  on  a 
^traot  of  land  belonging  to  the  wife.  She  insisted  that  even  if  the  land  were 
subject  to  the  execution,  she  was  entitled  to  a  homestead  in  it,  and  that 
none  had  been  set  apart  to  her.  In  passing  upon  the  claim  of  the  wife  to 
the  homestead  In  that  case,  this  court  said:  "Appellant  at  the  time  of  the 
levy  of  the  execution  upon  her  land,  and  of  its  sale  thereunder,  was  a  mar- 
ried woman  with  a  family.  The  family  was  composed  of  appellant,  her  hus- 
t>and,  and  a  number  of  infant  children.  Appellant  was  the  debtor  in  this 
oase.  ♦  ♦  *  The  statute  (section  1702,  Kentucky  Statutes)  exempts  from 
-ordinary  debts  a  homestead.  Unlike  the  statutes  of  many  of  the  States,  this 
-exemption  is  not  to  'the  head  of  the  family,'  nor  to  'the  householder,'  but 
It  is  'so  much  land,  including  the  dwelling  house  and  appurtenances  owned 
by  the  debtors,  who  are  actually  bowa  fide  housekeepers,  with  a  family,  resi- 
-dent  in  this  Commonwealth,  as  shall  not  exceed  in  value  ll.lKO. '  It  is  true, 
where  the  husband  is  living,  he  is  still  bound,  notwithstanding  the  removal 
of  the  most  of  the  former  legal  disabilities  of  married  women,  to  provide  a 
liome  and  support  for  his  family,  his  wife  included.  But  many  of  them  do 
not  do  it.  Married  women  have  been  given  more  and  more  rights  over  their 
property,  and  more  power  to  contract  and  trade  as  if  single.  The  design  of 
the  legislature  has  been  to  enlarge  their  opportunities  and  privileges  to  the 
ond  that  their  conditions  might  be  improved.  It  could  never  have  been 
their  purpose  to  give  married  women  the  almost  unrestricted  right  to  con- 
tract debts,  and  not  to  afford  them  the  same  exemptions  fro  m  debt  that  are 
given  to-  men.  If  the  woman  assumes  debts,  having  a  family,  she  ought  to 
be,  and  is,  entitled  to  just  the  same  exemptions  as  a  man  with  a  family.  If 
^er  husband  can  not,  or  will  not,  support  her  and  her  children,  she  must  do 
It  herself.  When  she  becomes  the  debtor,  the  statute  is  for  her  protection, 
«nd  for  the  protection  of  those  dependent  upon  her.  (Wapples  Homestead 
-tktkd  Exemption,  125.)  The  legislature  has  expressly  recognized  that  the 
quarried  woman  may  own  a  'homestead'  in  her  own  right,  by  section  1708, 
Kentucky  Statutes,  providing  that  'the  homestead  of  the  woman  shall,  in 
like  manner,  be  for  the  use  of  her  surviving  husband,  and  her  children.'  " 

It  is  triie  that  the  court  held  that  it  was  unnecessary  to  determine  in  the 
oaae  supra  the  question  of  whether  or  not  the  wife  and  her  husband  were 
•entitled  each  to  a  separate  homestead  in  their  lands  respectively,  and  the 
point  was  not,  therefore,  decided  because  not  presented,  although  the  hus- 
band owned  a  small  tract  of  land  adjoining  his  wife's,  but  without  a  dwell- 
ing house  on  it,  and  which  had  never  been  occupied  by  either  of  them  as  a 
■homestead.  In  the  case  at  bar,  although  it  appears  that  the  husband  and 
'Tfvlfe  were  joint  owners  of  the  Lynnville  tract  of  land,  it  is  not  averred  in 
the  petition,  or  in  any  subsequent  pleading  filed  by  the  appellant,  that  the 
Wife's  (appellee's)  right  to  the  homestead  in  the  lot  in  controversy  is  in  any 
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way  affected  by  the  fact  that  the  hnsband  owned  an  undivided  half  of  th» 
Lynnville  farm  at  the  time  of  its  sale,  though  the  question  Is  attempted  to 
be  raised  in  the  brief  of  counsel  for  appellants,  so  that  question  is  not  befoi^ 
us  for  decision,  nor  Is  its  decision  necessary,  because  it  is  manifest  that  not 
more  than  appellee's  half  of  the  proceeds  of  the  Lynnville  farm  went  into 
the  Sedalia  tract  which  was  exchanged  by  her  for  the  lot  in  controversy.  It 
Is  further  manifested  that  the  husband  is  asserting  no  claim  in  this  case  to 
ft  homestead  in  his  own  behalf,  and  as  he  unites  with  the  wife  In  this  aotlon 
for  the  purpose  of  confirming  her  title  to  the  homestead  in  controversy,  ho 
will,  by  reason  thereof,  be  estopped  from  malclng  any  future  claim  to  luob 
ft  homestead  for  himself. 

In  our  opinion,  it  is  not  material  whether  or  not  the  husband  of  appelleo 
oontributes  to  any  extent  to  the  .support  of  the  family.  In  view  of  the  faot 
that  she  owes  the  debt  due  the  appellants,  and  that  she  is  a  bona  flde  honae- 
keeper  with  a  family,  resident  in  this  Commonwealth,  and  the  owner  of  tho 
lot  in  controversy,  and  was  occupy ing  it  .as  a  homestead  at  the  time  It  waa 
levied  upon  and  sold  under  the  appellants*  execution,  we  know  of  no  reason 
Why  she  should  not  be  entitled  to  it  as  a  homestead.  We  are,  therefore,  of 
the  opinion  that  the  judgment  of  the  chancellor  allowing  her  the  homesteaA 
Is  sustained  by  the  evidence,  and  authorised  by  law. 

The  judgment  is,  therefore,  affirmed. 


WESTERN  AND  SOUTHERN  LIFE  INS.  CO.  v.  BRENNAN. 

(Filed  December  10,  1903— Not  to  be  reported. ) 

Recovery  of  life  insurance— In  this  action  to  recover  on  a  policy  of  life  In- 
surance, the  verdict  not  beiog  palpably  against  the  weight  of  evidenoe  and 
no  exception  having  been  taken  to  the  instructions  of  the  court,  the  judg* 
ment  in  favor  of  the  plaintiff  is  not  disturbed. 

B.  F.  Graziani  for  appellant. 

W.  H.  MacKoy  and  J.  N.  Hutcbins  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  is  an  insurance  company  incorporated  under  the  laws  of  tho 
State  of  Ohio.  Its  home  office  was  in  the  city  of  Cincinnati.  The  appelleo 
resided  in  Covington,  Ky.  In  the  year  18t8  appellant  issued  a  policy  in  tho 
sum  of  1600  on  the  life  of  Mary  Brennan,  payable  at  her  death  to  appelleo 
Brennan.  The  premiums  of  86  cents  were  payable  on  Monday  of  each  week, 
and  in  case  of  a  failure  to  pay  these  premiums,  the  policy  should  lapse  and 
become  void  after  the  expiration  of  four  weeks  from  the  last  payment.  Mrs, 
Brennan  died  on  March  30,  1900. 

Appellee  demanded  of  appellant  company  the  payment  of  the  t500.  Tho 
company  refused  payment,  and  this  action  was  instituted  for  the  recovery  of 
the  amount  of  the  policy,  which  was  resisted  by  appellant.  The  pleadinga 
were  completed,  a  trial  was  had,  which  resulted  in  a  verdict  for  appellee. 
The  facts  as  they  appear  from  the  record  are  in  substance  as  follows:  AppeK 
lant  paid  all  premiums  until  the  18th  day  of  December,  1899,  as  is  shown  by 
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a  book  wbioh  appellee  was  required  to  keep.  By  the  terms  of  the  policy  it 
ivas  made  appellee's  duty,  wheu  he  paid  a  premium,  to  see  that  the  agent  of 
the  company  entered  the  payment  in  this  book,  giving  the  date  of  the  pay- 
ment. Appellant  claimed  that  the  policy  had  lapsed  and  was  void  by  reason 
of  his  failure  to  pay  any  premium  after  the  18th  day  of  December,  18d9. 
Appellae,  to  avoid  the  effect  of  this  plea,  alleged  that  on  or  about  the  12th 
day  of  January,  1900,  and  before  the  policy  had  lapsed  or  become  void,  that 
one  King,  the  superintendent  of  appellant  company,  called  upon  him  at  his 
place  of  business  in  Covington  for  the  payment  of  premii^s  due  upon  this 
policy,  and  that  'some  contention  or  dispute  arose  as  to  the  amount  of  the 
premiums  that  had  been  paid  upon  the  iwlicy,  and  the  date  of  the  imyment 
of  the  last  premium;  that  at  the  request  of  King,  he,  appellee,  turned  over 
to  him  this  book  and  the  policy  upon  the  promise  of  King  to  investigate  the 
matter  further  and  correct  the  book,  and  that  he  would  return  the  book  and 
policy,  and  receive  from  appellee  the  actual  and  true  amount  due  for  pre- 
miums upon  the  policy.  Appellee  claims  that  at  that  time  he  paid  to  King 
85  cents;  that  under  this  agreement  with  King  the  latter  took  and  carried 
away  the  book  and  policy  and  did  not  return  same;  that  on  or  about  the 
10th  of  Feburary,  1900,  he,  appellee,  met  King  in  Cincinnati,  naming  the 
street  and  comer,  and  paid  him  $1.60  to  be  applied  to  the  payment  of  the 
premiums  upon  this  policy,  and  that  on  or  about  the  middle  of  February  of 
the  same  year  he  paid  the  said  King  $1.70  as  premium  on  this  policy.  Ap- 
pellee claims  that  King  assured  him  at  all  times  that  this  policy  was  in  force, 
and  promised  him  time  and  time  again  to  return  him  this  policy  and  book, 
and  that  on  the  morning  on  which  his  wife  died,  he  called  at  the  office  of 
appellant  to  see  King,  and  to  ask  for  the  return  of  this  book  and  policy. 
King  was  not  at  the  office.  On  the  afternoon  of  the  same  day,  and  after  the 
death  of  hie  wife,  appellee  called  again  and  found  King,  and  as  he,  appellee, 
claims,  informed  King  of  the  death  of  his  wife;  that  he  was  then  informed 
that  the  book  and  policy  were  at  the  residence  of  King  in  Covington;  that 
King  then  made  some  calculations  and  stated  to  appellee  that  the  balance  of 
piemiums  due  on  the  policy  wasSS.lO.  but  that  if  he,  appellee,  would  iwy  him 
$8  he  would  remit  the  10  cents,  which  was  done,  and  a  receipt  was  executed 
therefor  by  King.  Appellee,  in  his  testimony,  stated  in  substance 'the  above 
alleged  facts.  King,  in  his  testimony,  disputes  all  of  these  statements.  He 
stated  that  when  he  took  the  book  and  the  policy  that  appellee  fully  under- 
stood that  the  policy  had  then  lapsed,  and  that  he  declined  to  ptiy  any 
further  pi^emiums  thereon.  He  denied  that  appellee  paid  him  the  85  cents 
at  that  time,  or  that  he  paid  him  $1.50  In  Cincinnati,  or  that  he  paid  him 
$1.70  about  the  middle  of  February,  but  admits  that  he  paid  him  the  12  on 
the  30th  oT  March,  but  that  it  was  paid  without  the  knowledge  on  his  part 
that  appellee's  wife  was  dead;  that  appellant  concealed  that  fact  from  him 
until  after  the  payment  of  the  money  and  execution  of  the  receipt,  and  that 
when  the  12  was  paid  it  was  understood  that  that  was  not  in  full  satisfac- 
tion of  the  past  premiums;  that  it  was  agreed  when  the  $2  payment  was 
accepted,  that  the  physician  representing  the  company  was  to  visit  Mrs. 
Brennan  on  the  next  day  and  make  an  examination  as  to  the  condition  of 
her  health,  and,  if  satisfactory,  then  the  remaining  amount  of  due  premiums 
was  to  be  paid;  that  when  apiwllee  informed  him  that  his  wife  was  then 
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dead,  he  tendered  to  him  the  12,  which  he  had  just  received  from  appellee, 
who  refused  to  accept  it.  There  was  other  evidence  introduced  that  tended 
to  corroborate  the  statements  of  both  appellee  and  superintendent  King. 
Then  the  court  gave  the  following  and  only  instruction :  "If  the  jury  believe 
from  all  the  evidence,  that,  in  January,  1900,  there  existed  a  question  or 
doubt  as  to  the  state  of  payments  on  the  policy  of  insurance  mentioned  In 
the  proof;  and  that,  at  said  time,  the  superintendent.  King,  of  defendant 
company,  took  from  the  possession  of  plaintiff  the  said  policy  and  the  re- 
ceipt book  or  books  mentioned  in  the  proof,  for  the  puriwse  of  investigating 
the  said  state  of  payments,  and  that  they  were  taken  for  that  purpose  by 
said  superintendent  by  agreement  between  plaintiff  and  said  superintendent; 
and  that  the  said  superintendent  retained  said  papers;  and  that  the  plaintiff 
requested  the  return  of  same  to  him,  but  that  said  superintendent  failed  to 
return  same;  and  if  the  jury  believe  that,  by  reason  of  the  retention  of  said 
papers  by  said  superintendent,  the  said  plaintiff  did  not  regularly  keep  up 
the  payment  of  premiums  on  said  policy  during  January.  February  and 
March,  1900;  and  that  said  superintendent  during  said  months  of  January, 
February  and  March  accepted  money  from  said  plaintiff  as  payment  or  part 
payment  of  premiums  on  said  policy;  and  that,  during  said  months  of  Jan- 
uary, February  and  March  accepted  money  from  said  plaintiff  as  payment 
or  part  payment  of  premiums  on  said  policy;  and  that,  during  said  months 
of  January,  February  and  March,  1900,  the  said  superintendent  representeil 
to  said  plaintiff,  and  induced  said  plaintiff  to  believe,  that  the  said  policy 
was  then  continuing  in  force;  and  that  the  said  plaintiff  believed  and  relied 
upon  said  representations,  then  the  jury  should  find  a  verdict  for  plaintiff 
for  $500,  with  interest  from  May  5,  1900.  Otherwise,  the  jury  will  find  a 
verdict  for  the  defendant.  " 

Neither  party  objected  or  excepted  to  this  instruction,  and  no  other  in- 
struction was  offered.  The  jury  returned  a  vertilct  in  favor  of  appellee  for 
the  amount  of  the  policy.  The  only  question  at  issue  between  the  parties 
was  submitted  to  the  jury  under  this  Instruction.  The  jury  found  against 
appellant,  and  we  do  not  feel  authorized  to  disturb  the  verdict,  as  it  is  not 
palp<ibly  against  the  weight  of  the  evidence.  We  deem  it  unnecessary  to 
refer  to  and  to  discuss  the  other  questions  raised  on  the  motion  for  a  new 
trial,  as  they  are  without  merit. 

The  judgment  must  be  alflrnied. 


LEE  V.  GRANT  COUNTY  DEPOSIT  BANK. 
(Filed  December  10,  1903— Not  to  be  reported. ) 

1.  Note  to  bank— Principal  and  surety— Where  it  appeared  that  during  the 
entire  time  a  note  executed  to  a  bank  was  in  existence  the  borrower's  deposit 
account  with  the  Imnk  was  overdrawn  in  excess  of  the  amount  of  the  note, 
there  was  never  a  time  when  he  had  a  sufficient  sum  in  bank  to  pay  the  note 
or  any  part  thereof,  and  the  defense  of  the  surety  on  the  note  that  he  was 
released  by  reason  of  the  negligence  of  the  bank  in  allowing  the  principal, 
after  the  maturity  of  the  note,  to  withdraw  funds  which  should  have  been 
applied  to  the  note  failed. 

2.  Usury— The  borrower  was  not  prejudiced  by  the  failure  *to  allow  credit 
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for  usury  paid  to  the  bank  In  transactions  other  than  the  note  sued  on, 
-where  the  note  itself  embraced  no  usury  and  there  was  still  an  overdraft  due 
the  bank  in  an  amount  exceeding  the  amount  of  the  usury. 

Montgomery  &  Lee  for  appellant. 

W.  W.  Dickerson  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellee  sued  the  appellant,  J.  L.  Lee,  and  D.  W.  Williams,  his  surety,  in 
the  lower  court  upon  a  SI, 950  note.  The  surety  by  separate  answer,  among 
other  defenses,  interposed  the  plea  of  non  est  factum.  The  appellee,  by 
reply,  pleaded  the  want  of  knowledge  as  to  this  defense  of  the  surety,  and 
further  that  as  the  note  sued  on  was  but  a  renewal  of  a  former  one  of  the 
«ame  amount,  which  was  signed  by  the  surety,  he  was  liable  for  one  or  the 
other  of  them.  This  fact  was  not  denied  by  the  surety,  and  so  the  plea  of 
non  est  factum  was  eliminated  from  the  case. 

The  appellant,  Lee,  admitted  the  execution  of  the  note  sued  on,  but  in 
aToidance  of  a  recovery  thereon,  pleaded  a  set  oflf,  based  upon  the  following 
alleged  state  of  facts.  He  avers  that  he  had  been  a  depositor  of  the  appellee 
bank  for  eight  or  ten  years,  during  which  time  his  account  was  considerable, 
and  that  he  made  frequent  discounts  of  negotiable  paper  with  the  bank,  and 
often  borrowed  of  it,  being  all  the  time  dependent  upon  those  in  charge  of 
the  bank  to  keep  a  correct  account,  which  he  alleges  they  did  not  do,  and 
that  in  his  account  he  is  wrongfully  charged  with  various  checks  with  which 
he  was  not  properly  chargeable;  and  that  further  that  he  was  charged  with 
usury  upon  many  items  of  the  account,  and  not  credited  with  several  notes 
•executed,  or  paid  by  him  to  the  bank. 

The  averments  of  the  appellant's  answer  and  set  oflf  were  denied  by  reply, 
and,  in  addition  to  such  denials,  the  reply  contained  the  averment  that  the 
appelliant,  by  permission  of  appellee's  cashier,  and  without  the  knowledge 
of  its  directors,  wrongfully  overdrew  his  account  in  a  large  amount,  which 
was  unsecured,  and  that  appellant  was  then  and  is  now  insolvent,  and 
further  that  the  amount  of  his  overdraft  due  the  bank  was  between  $5,000 
■and  $7,000  at  the  time  of  the  execution  of  the  note  sued  on,  a  large  part  of 
which  remained  unpaid  at  the  maturity  of  the  note,  and  when  the  action 
thereon  was  instituted. 

After  the  completion  of  the  issues  by  further  necessary  pleadings,  the 
cause  was  referred  to  a  special  commissioner  to  audit  and  settle  the  accounts 
between  the  appellant  and  appellee,  who,  after  taking  all  the  proof  offered 
by  the  parties,  made  his  report,  which  shows  that  after  correcting  all  errors 
in  appellant's  account,  and  allowing  all  credits  to  which  he  was  entitled,  he 
was  overdrawn  in  the  appellee  bank  at  the  date  of  the  maturity  of  the  note 
sued  on,  viz.,  January  2,  1896,  $6,103.16.  His  deposits  made  after  the  ma< 
turity  of  the  note  did  not  materially  lessen  this  overdraft.  It  appears  that 
the  sureties  on  the  bond  of  Nesbitt,  the  cashier,  were  liable  to  the  bank  for 
#4,769.41  of  the  appellant's  overdraft,  as  the  same  to  that  extent  was  created 
without  authority  from  the  directors  of  the  bank  and  contrary  to  law.  This 
sum  of  $4,759.41  was  paid  by  the  sureties,  and  that  much  of  the  appellant's 
overdraft  was  assigned  to  them  by  the  bank.    Thei*eafter,  and  after  the  ma- 
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turity  of  the  note  sued  od,  the  appellant  paid  the  sureties  the  t4,750.41,  in 
whisky,  but  this  payment  still  left  a  considerable  part  of  the  appellant's 
overdraft  in  the  appellee  bank  unpaid,  and  his  indebtedness  for  this  reroain- 
der  of  overdraft  is  in  addition  to  what  the  appellant  owed  upon  the  note 
sued  on. 

The  special  commissioner  seems  to  be  a  lawyer  of  skill  and  experience,  for 
his  report  manifests  the  care  with  which  he  passed  upon  the  questions  of 
fact,  and  matters  of  account,  presented  for  his  consideration.  We  find  no 
error  in  the  conclusions  contained  in  his  report.  They  show  beyond  ques- 
tion that  the  appellant's  overdraft  in  the  bank  existed  all  the  time  the  note 
sued  on  was  in  existence,  and  that  it  exceeded  the  amount  of  the  note.  It 
follows,  therefore,  that  there  was  never  a  time  when  he  had  to  his  credit  in 
the  bank  a  sum  sufficient  to  pay  the  note,  or  any  part  thereof;  consequently 
there  was  no  negligence  or  failure  of  duty  on  the  part  of  the  bank  whereby 
Injury  or  loss  resulted  to  the  surety  on  the  note,  and,  therefore,  the  surety's 
defense  that  he  was  released  from  liability  by  reason  of  the  conduct  of  the 
bank's  officers  in  permitting  appellant,  after  maturity  of  the  note,  to  with- 
draw from  the  bank  funds  which  should  have  been  applied  to  the  payment 
of  the  note,  is  unsupported  by  the  evidence. 

We  have  not  gone  into  a  consideration  of  the  question  of  usury  set  up  by 
the  appellant,  for  the  reason  that  the  commissioner  only  found  $234  of  usuiy 
in  the  appellant's  entire  account,  and  as  there  is  more  than  that  amount  of 
his  overdraft  yet  due  the  bank,  he  hab  not  been  prejudiced  by  the  failure  of 
the  commissioner  to  allow  credit  by  the  usury  on  the  note  sued  on.  There 
was  no  usury  in  the  note.  It  only  bore  interest  from  its  date,  and  the  judg- 
ment rendered  by  the  lower  court  for  the  amount  of  the  note  only  allows  6 
per  cent,  interest  thereon  from  its  date. 

The  lower  court  did  not  err  in  overruling  the  exceptions  to  the  commis- 
sioner's report,  or  in  the  judgment  rendered  in  appellee's  favor,  and  the 
judgment  is.  therefore,  aflSrined. 


SALYKR  V.  ELKHORN  LAND  IMPROVEMENT  CO. 

(File*!  December  10,  HK)3— Not  to  be  report-ed.) 

Division  of  hind.s  between  joint  owners— Defective  petition— In  an  action 
by  one  of  several  joint  owners  of  a  tract  of  land  for  a  division  between  them 
it  is  the  duty  of  the  plaintiff  to  state  in  his  petition,  if  known  to  him  or  it 
can  be  ascertained,  the  interest  of  each  of  the  parties  to  the  action,  and 
an  allegation  that  their  respective  interests  and  the  names  of  the  persons  in- 
terested can  not  be  ascertained  without  the  loss  of  much  time,  labor  and 
expense  does  not  relieve  the  ple:»der  of  that  duty;  and  a  failure  to  so  set 
forth  the  various  interests  renders  the  petition   defective  and   insufficient. 

Roscoe  Vanover  for  appellant. 

W.  H.  Fiannery  and  Hager  &  Stewart  for  appellee. 
Appeal  from  Pike  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

This  appeal  is  from  a  judgment  of  the  Pike  Circuit  Court  sustaining  a  de- 
murrer to  the  petition  and  amended  petition  of  appellant,  refusing  appel- 
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last's  motion  to  take  the  alleffations  of  the  petition  as  true  as  against  the 
defendants  therein  not  demurring,  and  upon  the  failure  of  appellant  to 
pleadL  ft^rther,  dismissing  his  petition. 

Th^  appellant  in  bis  original  petition  claimed  that  he  owned  1-45  interest 
in  a  tract  of  about  600  acres  of  land,  describing  It,  and  that  the  defendants, 
Elkhom  Land  Improvement  Go. ,  a  corporation,  Northern  Coal  and  Coke 
Co.,  also  a  corporation,  A.  E.  Auzier,  James  Hatcher,  J.  C.  C.  Mayo,  Steth 
B.  Spraglns,  Samuel  B.  Buck,  Bailard  Weddington  and  George  Pinson,  Jr. , 
owned  the  other  44  46  in  this  land;  that  he  did  not  know  the  amount  of  the 
interest  that  each  of  the  defendants  owned,  and  that  he  had  no  means  of 
ascertaining  the  same,  and  asked  the  court  to  compel  the  defendants  to  an- 
swer and  set  forth  their  respective  interests  therein.  The  Northern  Coal 
and  Coke  Co. ,  the  Elkhorn  Land  Improvement  Co.  and  J.  C.  C.  Mayo  filed 
a  demurrer  to  this  petition.    The  court  sustained  the  demurrer. 

The  appellant  then  amended  his  petition,  and  in  his  amendment  gave  an 
additional  description  of  the  land,  and  a  more  particular  derivation  of  title, 
and  alleged  that  one  Ramey  devised  this  piece  of  land  to  Rebecca  Osbom  for 
life,  and  at  her  death  to  go  to  her  bhildren ;  that  appellant's  title  was  de- 
rived from  Perry  Barney,  who  was  a  child  of  Pricy  Ramey,  a  daughter  of 
Rebecca  Osborn;  that  Pricy  Ramey  had  died  and  left  eight  chHdren,  Perry 
Ramey  being  one  of  them.  He  further  stated  in  his  amended  petition  "that 
all  of  the  children  and  real  representatives  of  the  said  Rebecca  Osborn  to 
whom  the  tract  of  land  herein  described  descended,  five  of  same  are  dead, 
and  the  number  of  children  to  whom  their  several  parts  descended  is  un- 
known to  this  plaintiff  and  he  can  not  now  find  out  same  and  it  would  take 
an  immense  amount  of  time  and  labor  to  ascertain  same.  *' 

This  action  was  instituted  by  appellant  under  section  499  of  the  Civil  Code 
for  the  purpose  of  having  a  division  of  this  land  between  the  joint  owners 
thereof.  This  section  of  the  Code  is  as  follows:  "A  person  desiring  a  division 
of  land  held  jointly  with  others,  or  an  allotment  of  dower,  may  file  in  the 
circuit  court  or  county  court  of  the  county  In  which  the  land  or  the  greater 
part  thereof  lies  a  petition  containing  a  description  of  the  land,  a  statement 
of  the  names  of  those  having  an  intere8t  in  it,  and  the  amount  of  such  inter- 
est, with  a  prayer  for  the  division  or  allotment;  and,  thereupon,  all  persons 
interested  in  the* property  who  have  not  united  in  the  petition  shall  be  sum- 
moned to  answer  on  the  first  day  of  the  next  term  of  the  court.  The  written 
evidences  of  the  title  to  the  land,  or  copies  thereof,  if  there  be  any,  must  be 
filed  with  the  petition." 

The  appellant  filed  with  his  amended  petition  the  evidence  of  his  title,  and 
stated  tliat  he  only  owned  1-48  instead  of  1  46,  as  alleged  in  his  original  peti- 
tion. We  do  not  deem  it  the  duty  of  the  plaintiff  in  an  action  under  this 
section  of  the  Code  to  file  the  written  evidences  of  the  title  of  the  defendants 
to  their  interest  in  the  land.  It  is  his  duty,  however,  if  known  by  hlni,  or 
can  be  ascertained  from  the  records,  to  set  forth  the  interest  of  each  of  the 
parties  to  the  action,  both  plaintiff  and  defendant.  The  appellant,  by 
stating  in  his  amended  petition,  that  six  of  the  descendants  of  Rebecca 
Osborn  had  died,  leaving  children,  and  the  names  of  these  descendants  being 
unknown  to  him,  and  that  he  could  not  ascertain  their  names,  and  the 
amount  of  their  respective  interests  without  the  loss  of  much  time,  labor 
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^nd  expense,  made  his  pleading  defective  and  insufficient.  The  court  could 
not  •have  made  a  division  of  this  land  without  knowing  the  Interests  of  each 
joint  owner.  If  the  appellant  had  stood  by  the  allegations  of  his  original 
petition  that  he  did  not  know  and  had  no  means  of  ascertaining  the^interest 
of  each  of  the  defendants  and  had  the  court  to  compel  them  to  answer  and 
disclose  their  interest,  then  the  case  would  have  been  different.  In  view  of 
these  facts  we  are  of  opinion  that  the  lower  court  was  right  in  sustaining 
4ihe  demurrer.  • 

Therefore,  the  judgment  is  affirmed. 


IKENTUCKY  RACING  AND  BREEDING  ASS'N  v.  GALBREAITH,  &c. 

( Filed  December  10,  1903. ) 

Corporations— Appointment  of  receiver  for— While  It  is  the  general-  rule 
that  a  creditor  of  a  corporation  is  not  entitled  to  have  its  property  and  assets 
put  into  the  hands  of  a  receiver  until  he  has  reduced  his  claim  to  judgment 
and  procured  a  return  of  "nulla  boua,"  where  it  is  made  to  appear  that  the 

•assets  of  an  insolvent  corporation,  which  the  creditor  is  entitled  to  have  ap- 
plied to  his  debt,  will  probably  be  lost  or  fraudulently  disposed  of  by  im- 
provident or  corrupt  officials  unless  a  receiver  is  appointed  and  the  creditor 
has  no  adequate  remedy  at  law,  the  courts  will  place  the  assets  In  charge  of 

-a  receiver. 

C.  J.  &  W.  W.  Uelm  for  appellant. 

'Galvin  &  Galvin  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

'Opinion  of  the  court  by  Chief  Justice  Burnani. 

This  is  an  api)eal  from  a  judgment  of  the  Kenton  Circuit  Court  appoint- 
ing a  receiver  for  the  Kentucky  Racing  and  Breeding  Association,  a  cor- 
poration organized  under  the  laws  of  West  Virginia,  and  the  Queen  City 
Jockey  Club,  a  corporation  organized  under  the  laws  of  the  State  of  Ken- 
tucky, at  the  instance  of  the  appellee,  Leslie  Galbreaith,  a  creditor  of  the 
Racing  Association.  The  plaintiff  alleges  in  his  petition  that  he  is  a  cred- 
itor of  the  Kentucky  Racing  and  Breeding  Association;  that  the  company  is 
hopelessly  insovlent;  that  it  owns  a  majority  of  the  stock  of  the  Queen  City 
Jockey  Club;  that  Clem  Creveling,  the  president  of  the  association,  had 
with  the  knowledge  and  consent  of  the  officers  of  the  Jockey  Club,  instituted 
a  suit  for  the  recovery  of  12.380,  alleged  to  be  due  to  him  for  services  as 
president,  and  had  sued  out  an  attachment  which  had  been  levied  upon  the 
interest  of  the  racing  association  in  the  Jockey  Club  for  the  purpose  of 
securing  to  Creveling  a  fraudulent  preference  over  the  other  creditors  of  the 
racing  association  as  operator  of  the  Jockey  Club.  He  also  alleges  that  the 
racing  association  was,  in  violation  of  law,  selling  pools  upon  the  result  of 
•races,  and  was  thereby  subjecting  itself  to  fines  and  the  forfeiture  of  ite 
charter  under  the  laws  of  the  Commonwealth;  that  its  indebtedness  was 
daily  increasing;  that  it  was  indebted  to  numerous  other  persons;  and  that 
its  property  would  be  entirely  consumed  if  not  taken  in  charge  by  the  court; 
«nd  that  he  and  they  would  lose  their  debts.     Upon  the  averments  of  tha 
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petition,  the  circuit  judge  of  the  Kenton  Circuit  Court  appointed  George  M. 
Keefer,  receiver,  and  directed  that  he  should  take  xwssession  of  the  books, 
acoounts  and  other  assets  of  the  company,  and  hold  them  subject  to  the. 
future  orders  of  the  court.  George  M.  Keefer  and  West  B.  Wilson  filed  their- 
petition  to  be  made  a  party  to  this  proceeding,  and  alleged  that  the  Queen 
Citj  Jockey  Club  was  also  insolvent;  that  there  had  been  no  meeting  of  its. 
stockholders  or  election  of  directors  for  more  than  a  year;  that  the  directors, 
last  elected  had  failed  and  refused  to  qualify  or  meet  for  the  purpose  of 
electing  officers  of  the  company;  that  there  was  a  judgment  against  the- 
Jockey  Club  for  130,000,  and  that  an  attachment  had  been  issued  against  its 
property ;  that  it  had  disposed  of  a  part  of  its  personal  property,  and  its 
assets  were  in  danger  of  being  dissipated,  and  asked  that  a  receiver  should 
also  be  appointed  to  take  charge  of  the  assets  and  property  of  the  Jockey- 
Club  for  the  benefit  of  the  creditors.  Keefer  was  also  appointed  receiver  of 
the  Jockey  Club,  and  executed  bond  as  required  by  l«iw.  The  defendant, 
the  racing  association,  filed  on  answer,  in  which  they  deny  that  the  plaintiff 
was  a  creditor  of  the  association,  or  that  the  officers  of  the  Jockey  Club  had 
consented  to  the  suing  out  of  the  attachment  of  Creveling,  or  that  the  asso- 
ciation had  sold  pools  in  violation  of  law.  They  allege  that  the  only  assets, 
of  the  racing  association  was  a  small  amount  of  furniture  in  Newport,  Ky. , 
not  exceeding  in  volue  $-200,  and  the  stock  in  the  Queen  City  Jockey  Club, 
which  they  alleged  is  of  no  value,  as  it  is  hopelessly  insolvent.  A  number. 
of  other  creditors  filed  their  petition  to  be  made  parties  to  the  proceeding^ 
and  united  in  plaintiff's  prayer  for  the  appointment  of  a  receiver.  The  de- 
fendants excepted  to  the  orders  appointing  a  receiver,  and  have  prosecuted* 
an  appeal  to  this  court,  and  ask  a  reversal  on  the  ground  that  a  genera]; 
creditor  of  a  corporation  is  not  entitled  to  obt-ain  a  receiver  of  the  cc^rporate 
property  until  he  has  reduced  his  claim  to  judgment,  and  had  exicution 
issued,  and  return  of  "nulla  bona"  thereon. 

As  a  general  rule,  a  creditor  of  a  corporation  is  not  entitled  to  have  it  pprop- 
erty  and  assets  put  in  the  hands  of  a  receiver  until  he  has  reduced  his  claim 
to  judgment  and  procured  a  return  of  "nulla  bona."  But  there  are  excep- 
tions to  this  rule,  as  where  the  assets  of  an  insolvent  corporation,  which  a 
creditor  is  entitled  to  have  applied  in  satisfaction  of  his  demands,  will  prob- 
ably be  lost  or  fraudulently  disposed  of  by  improvident  or  corrupt  officials, 
unless  a  receiver  is  apix)inted,  and  the  creditor  has  no  adequate  remedy  at 
law.  When  this  is  made  to  appear,  the  courts  will  take  charge  of  the  assetSv. 
of  the  insolvent  company,  and  apportion  them  among  the  creditors  entitled 
thereto.  (Clark  &  Marshall  on  Private  Corporations,  volume  8,  section  785; 
Beech  on  Private  Corponitions,  section  7J6;  3  Cook  on  Corporations,  4th 
edition,  section  863;  S  Marawetz  on  Private  Corix)rations,  section  860;  Smith 
on  Beceiverships,  section  227,  and  authorities  there  cited. ) 

We  are  of  the  opinion  that  the  allegations  of  the  original  and  cross  peti- 
tions in  this  case  present  such  a  state  of  fact  as  made  out  a  prima  facie  case, 
for  the  appointment  of  receivers  for  the  defendant  corporations.  Defendants, 
have  made  no  showing  by  motion  to  set  aside  the  order  appointing  the  re- 
ceiver, or  otherwise,  to  negative  the  averments  of  the  original  and  amended, 
petitions.  We,  therefore,  conclude  that  the  trial  court  did  not  err  in  thQ. 
appointment  of  a  receiver. 

Judgment  affirmed. 
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MASON  V.  ILLINOIS  CENTRAL  R.  R.  CO. 

(Filed  Deoemebr  ip.  1903-Not  to  be  reported. ) 

Smallpox— Recovery  of  damaffeK— A  person  who  ooDtraoted  smallpox  from 
a  gans  of  railroad  workmen  who  had  the  disease  and  were  quartered  in 
boarding  cars  located  on  a  spur  of  a  railroad  track  near  his  house,  is  not  en. 
titled  to  recover  damages  of  the  railroad  company  where  he  contracted  the 
disease  about  sixty  days  after  the  workmen  and  the  cars  had  been  taken 
charge  of  and  quarantined  by  the  county  health  officers,  and  in  the  absence 
of  anything  to  show  that  the  company  did  not  in  good  faith  comply  to  the 
best  of  its  ability  with  the  directions  of  the  health  officers  in  charge  or  that 
it  was  guilty  of  any  negligence  in  the  management  of  its  hands. 

Shelbourne  &  Kane  for  appellant. 

Pirtle,  Trabue  &  Cox  for  appellee. 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  John  D.  Mason,  brought  this  suit  against  the  appellee,  the 
Illinois  Central  R.  R.  Co.,  for  damages  for  a  cise  of  smallpox,  which  he 
claims  was  communicated  to  him  in  consequence  of  the  negligence  of  the 
railroad  company.  He  alleges  in  his  petition  that  his  residence  is  close  to  a 
spur  track  of  the  defendant,  leading  from  its  main  line  to  a  gravel  pit;  and 
that  the  defendant  placed  certain  of  its  cars  on  this  spur  track  in  which  it 
lodged  and  boarded  a  gang  of  section  hands:  *'That  during  the  months  of 
November  and  December,  1901,  some  three  or  four  of  these  employes  of  de- 
fendant on  said  cars  became  afflicted  with  smallpox,  and  of  which  defendant 
had  knowledge;  and  that  defendant  knowing  at  the  time  that  its  said  em- 
ployes were  afflicted  with  smallpox  carelessly  and  negligently  placed  two  of 
its  said  boarding  cars  in  which  its  said  employes  were  sick  and  afflicted 
with  the  smallpox,  and  in  which  it  was  nursing  and  caring  for  its  said  sick 
employes,  and  in  which  it  did  so  use  and  care  for  its  said  employes  in  front 
of  and  within  a  few  feet  of  plaintiff's  said  residence  on  its  said  branch  road, 
and  suffered  and  permitted  the  same  to  be  and  remain  there  for  several  days, 
and  left  the  doors  thereof  open  next  to  and  adjoining  his  said  residence,  and 
when  said  employes  became  well  of  said  disease,  it  further  carelessly  and 
negligently  threw  out  and  burned  up  within  a  few  feet  of  said  residence  all 
the  beds  and  bedding  and  furniture  that  it  and  its  said  employes  had  used 
while  they  were  sick  with  said  disease ;  and  that  plaii:^tiff  contracted  small- 
pox from  the  said  cars,  the  said  employes  and  the  said  furniture  and  bed- 
ding, that  was  so  destroyed  by  the  defendant;  and  that  by  reason  thereof  he 
was  made  dangerously  sick  and  ill  for  a  long  time  and  suffered  great  physical 
pain  and  mental  anguish,  and  expended  large  sums  for  physicians  and  nurs- 
ing, and  was  by  said  disease  permanently  marked  and  disfigured;  and  that 
said  disease  was  from  him  communicated  to  other  members  of  his  said  fam- 
ily, and  that  he  expended  larg^  sums  of  money  in  oaring  for  and  nursing 
the  said  members  of  his  family. " 

In  their  answer  the  defendants  traversed  all  of  the  affirmative  allegations 
of  the  petition  charging  negligence,  and  for  further  answer  stated  that  about 
the  11th  of  October,  1901,  that  it  had  a  gang  of  men  working  for  it  under 
the  charge  of  one  Dunlap;  that  about  this  time  one  of  these  men  became 
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siok:  that  Dnulap  sent  for  Dr.  W.  L.  Mosely,  a  practicing  physician,  who 
diagnosed  the  disease  to  he  smallpox ;  and  that  Mosely  at  once  notified  Dr. 
J.  S.  Petrie  of  the  existence  of  the  disease;  and  that  on  the  11th  of  October, 
1901,  Dr.  Petrie,  as  health  oflSoer,  took  charge  of  the  cars  in  which  the  small- 
pox prevailed,  as  well  as  the  other  cars  which  constituted  the  boarding  train 
on  the  switch:  and  that  by  virtue  of  his  authority  as  health  oflf!cer,  ordered 
these  cars  placed  on  the  siding,  equi-distant  from  the  house  of  plaintiff  and 
that  of  one  Brown,  who  lived  on  the  siding.  It  also  alleges  that  Dr.  Petrie, 
as  health  officer,  caused  all  of  the  bedding,  bunks,  and  other  paraphernalia 
of  the  cars  to  be  burned  without  the  assistance  of  the  defendant  or  any  of 
its  employes,  and  fumigated  the  cars.  It  further  alleges  that  plaintiff  did 
not  take  the  smallpox  until  about  the  10th  day  of  December,  1001,  about 
sixty  days  after  tho  train  of  boarding  cars  and  the  section  hands  had  been 
taken  in  charge  by  the  health  officer  of  Carlisle  county;  that  the  period  of 
incubation  of  smallpox  does  not  exceed  two  weeks;  and  that  plaintiff,  there- 
fbre,  contracted  the  disease  while  these  cars  and  their  inhabitants  were 
under  the  authority  and  control  of  the  health  officers  of  the  county;  that  it 
and  its  employes  obeyed  the  direction  given  to  them  as  to  the  location  of  the 
cars,  and  the  handling,  nursing  and  treatment  of  the  affiicted;  they  further- 
plead  that  plaintiff  was  guilty  of  contributory  negligence  in  that  he  per- 
sistently refused  to  be  vaccinated  himself,  or  to  cause  the  other  members  of 
his  family  to  be  vaccinated,  although  so  warned  by  the  health  officer.  The 
reply  controverted  the  alleged  contributory  negligence. 

The  testimony  introduced  by  the  plaintiff  in  the  case  conduced  to  show 
that  the  '*spur  track*'  leading  from  the  defendant's  main  line  to  the  gravel 

pit  is  about  feet  in   length;    that  in   September,  IfiOl,  the  defendant 

placed  a  train  of  boarding  cars  on  this  spur  track,  which  were  occupied  by 
about  twenty -five  men  who  were  employed  as  laborers  by  the  railroad  com- 
.  pany,  and  were  under  the  charge  of  a  boss  by  the  name  of  Dunlap;  that  the 
boarding  cars  were  stationed  not  very  far  from  the  main  line ;  that  when 
they  were  placed  there,  a  vacant  car  stood  in  front  of  plaintiff's  residence; 
and  that  about  two  weeks  after  the  arrival  of  the  train  of  boarding  cars  a 
sick  man  was  taken  out  of  one  of  these  cars  and  placed  in  the  car  in  front  of 
plaintiffs'  residence ;  and  that  shortly  afterwards  they  rolled  a  second  car 
from  the  boarding  train  down  next  to  the  car  in  front  of  plaintiffs'  resi- 
dence; that  a  sick  man  was  in  it,  and  that  a  week  afterwards  Drs.  Mosely 
and  Petrie  came  out  and  pronounced  the  disease  to  be  smallpox;  and  that 
they  had  the  two  cars  in  front  of  appellant's  residence  moved  wp  towards 
the  main  track  about  three  hundred  feet,  and  directed  that  the  section  hands 
be  confined  to  the  cars.  Plaintiff  testified  that  no  closets  were  provided  for 
the  use  of  these  men  near  the  cars,  and  that  they  went,  for  this  purpose  to  a 
IX)int  in  the  woods  near  the  right  of  way,  and  in  so  doing  passed  in^ront  of 
his  house.  Nearly  all  of  the  section  men  had  the  disease,  including  Dunlap, 
the  boss;  on  the  80th  of  November  Dr.  Petrie  had  all  the  beds,  bedding  and 
other  paraphernalia  of  these  cars  thrown  out  and  burned  on  the  side  of  the 
track,  and  the  cars  fumigated,  and  all  the  boarding  train,  with  its  occu- 
pants, were  taken  away,  except  the  foreman,  Dunlap,  a  cook  and  a  negro 
boy,  who  waited  upon  him.  The  testimony  conduces  to  show  that  at  this 
time  all  of  them  had  recovered  from  the  smallpox,  except,  perhaps,  Dunlap; 
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that  after  its  fumigation,  the  same  car  which  had  stood  in  front  of  plain- 
tiff's residence  at  the  beginning  was  rolled  back  to  its  old  place,  and  on  the 
6th  of  December,  Dr.  Petrie.  the  health  officer,  came  down  and  had  the 
bunks,  which  were  made  of  plank,  knocked  out  and  burned  in  front  t>f  the 
plaintiff's  house.  Plaintiff  also  testified  that  aft«ir  the  health  officer  took 
charge,  he  went  to  see  Dunlap's  straw  boss,  after  he  had  taken  sick.  At  the 
close  of  plaintiff's  testimony,  the  circuit  judge  gave  to  the  jury  a  peremptory 
instruction  to  find  for  the  defendant,  and  this  appeal  is  prosecuted  from  the 
judgment  dismissing  plaintiffs'  petition. 

The  testimony  in  the  case  seems  to  show  conclusively  that  appellant  con- 
tracted the  smallpox  at  least  six  weeks  after  the  boarding  train  and  section 
hands  of  the  railway  company  had  been  taken  in  charge  by  the  health  officers 
of  Carlisle  county;  and  that  the  burning  of  the  beds,  bedding  and  bunka 
occupied  by  the  section  hands  was  all  done  under  the  personal  direction  of 
Dr.  Petrie,  the  health  officer.  While  the  evidence  shows  that  the  section 
men  did  leave  the  cars  in  answer  to  the  calls  of  nature,  there  is  no  evidence 
which  conduces  to  show  that  the  defendant  did  not  in  good  faith  comply  to 
the  best  of  their  ability  with  the  direction  of  the  health  officers;  or  that  after 
their  boarding  train  was  taken  charge  of  by  the  health  officers  that  they 
were  guilty  of  negligence  in  the  management  of  their  hands.  In  fact,  they 
had  no  way  of  controlling  the  movements  of  these  men  after  they  became 
sick.  The  duty  of  establishing  quarantines  at  places  where  smallpox  is- 
prevalent  is  imposed  by  law  upon  the  health  authorities  of  the  Stat«;  they 
are  authorized  to  make  and  enforce  rules  and  regulations  to  obstruct  and 
prevent  the  introduction  or  spread  of  smallpox,  and  for  this  purpose  are  hj 
law  authorize  to  establish  quarantines,  to  erect  temporary  hospitals  neces- 
sary for  the  medical  treatment  of  any  persons  who  may  be  kept  in  quaran- 
tine, and  affected  with  smallpox,  and  to  assign  the  charge  and  control  of 
such  person  to  competent  physicians  and  nurses.  It  is  the  duty  of  all  per- 
sons in  charge  of  any  railway  train,  passenger  coach  or  steam  boat,  or  other 
piivate  conveyance,  to  obey  the  regulations  of  the  lioard  of  health.  In  our 
opinion,  the  testimony  in  this  case  entirely  fails  to  show  that  appellant's, 
attack  of  smallpox  was  superinduced  by  any  negligence  or  carelessness  on 
the  part  of  the  defendant,  and  that  the  trial  court  properly  instructed  the 
jury  to  find  for  the  defendant. 

Judgment  affirmed. 


MOORE  V.  POTTER. 

(Filed  December  10,  1903— Not  to  be  reported.) 

Action  on  note— -In  this  action  on  a  note  executed  for  a  deferred  payment- 
on  the  purchase  price  of  lands  the  testimony  supports  the  contention  of  the 
defendant  that  he  had  executed  a  not<e  to  the  wife  and  children  of  the  plain- 
tiff in  lieu  of  the  one  sued  on  and  that  he  had  paid  it,  and  the  judgment  dis- 
missing the  plaintiff's  petition  was  proper. 

Bart  Belcher  for  appellant. 

Bosooe  Vanover  for  appellee. 

Appeal  from  Pike  Circuit  Court. 
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Opinion  of  tlie  court  by  Chief  Justice  Bumum. 

On   the  3d  day  of  October,  1898,  the  appellant,  S.  K.  Moore,  brought  this 
suit  against  the  appellee,  Levi  Potter,  on  the  following  obligation : 
**  Note  1300. 

"This  l»th  of  March,  1»>5.  On  or  before  the  Ist  of  October,  1896,  I  bind 
myself  to  pay  to  S.  K.  Moore  the  sum  of  $200  in  cash,  it  being  for  purchase 
money  on  land  lying  on  Shelby  creek,  with  interest  from  date.  Interest  oa 
note  $45.80.    Jerry  Osborne  deeded  said  land  to  S.  K.  Moore. 

his 
"LEVI  X  POTTER. 

"Attest:  T.  J.  MULLINS."  mark 

Alleging  that  the  note  was  executed  as  a  part  consideration  of  a  tract  of 
land  sold  by  plaintiff  t-o  the  defendant  to  secure  the  payment  of  which  a  lien 
was  retained  in  the  deed  which  plaintiff  made  to  the  defendant,  and  which, 
had  been  accepted  by  the  defendant  and  was  on  record  in  deed  book  No.  13, 
page  146  of  the  Pike  County  Court  clerk's  office.  The  defendant.  Potter,  for 
answer,  admitted  the  execution  of  the  note,  but  plead  by  way  of  avoidance 
and  defense  that  he  had  purchased  from  plaintiff  the  tract  of  land  described 
in  the  petition  at  the  price  of  |1,500,  $500  of  which  was  paid  in  live  stock, 
$300  in  money  at  the  date  of  the  trade;  and  that  he  had  executed  three  notes 
for  the  unpaid  purchase  money,  two  of  which  were  for  $200  each,  and  the 
$300  sued  on;  that  he  paid  off  each  of  the  $200  notes;  and  that  one  James 
Soward  had  recovered  a  judgment  against  the  plaintiff  and  against  him  as 
garnishee  in  the  Pike  Quarterly  Court  for  $h5;  that  the  plaintiff  thereupon 
asked  him  to  execute  a  new  note  in  lieu  of  the  $300  note  sued  on  to  his  wife, 
Tebitha  Moore  and  his  two  sons,  Alfred  and  Taulby  Moore,  which  was  to 
take  the  place  of  the  $300  note  sued  on ;  that  plaintiff  represented  that  the 
$300  note  was  in  Montgomery  county,  but  that  if  he  would  execute  the  new 
note,  he  would  destroy  the  old  one  upon  hi«  return  to  Montgomery  county^ 
where  he  then  lived:  that  in  compliance  with  this  request,  he  executed  a 
$300  note  as  requested  to  the  wife  and  children  of  plaintiff,  and  that  plain- 
tiff subsequently  sent  this  note  to  one  Esaw  Moore  for  collection,  and  that 
be  paid  the  whole  of  it  after  deducting  the  $36,  foi  which  Soward  had  ob- 
tained a  judgment  and  asked  that  the  note  sued  on  be  cancelled,  and  that 
he  be  quited  in  the  title  to  the  land.  In  his  reply,  the  plaintiff  denied  that 
the  1300  note  executed  to  his  wife  and  children  by  the  defendant  was  in  lieu 
of  the  $300  note  sued  on,  but  alleged  that  it  was  in  lieu  of  another  note  for 
$900,  which  was  also  a  lien  on  the  land. 

Plaintiff  testified  that  defendant  promised  to  pay  $oOt)  in  live  stock,  and 
$1,000  in  money  for  the  land  sold  to  him:  that  the  live  stock  were  delivered 
and  that  four  notes,  two  for  $200,  and  two  for  $300,  were  executed  by  defend- 
ant for  the  unpaid  purchase  money ;  that  both  of  the  1200  notes  were  paid 
by  the  defendant;  and  that  for  one  of  the  $800  notes  defendant  substituted 
by  agreement  his  note  to  his  wife  and  two  sons  of  plaintiff;  that  the  other 
$300  was  the  note  sued  on,  and  had  never  been  paid.  Defendant,  on  the 
other  hand,  testified  that  in  addition  to  the  $600  in  live  stock,  he  paid  $300 
in  cash  at  the  date  of  the  purchase,  and  only  executed  three  notes  aggre- 
gating $700,  two  for  $'^0o,  and  one  for  $300;  that  by  agreement  he  subse- 
quently executed  a  note  for  $300  to  the  plaintiff's  wife  and  two  sons  for  the  $S0(^ 

vol.  25—77 
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note,  under  promise  from  the  plaintiff  that  he  would  destroy  the  note  sued 
on.  The  testimony  of  Potter  is  corroborated  by  that  of  T.  J.  Mull  ins,  who 
testified  that  he  wrote  three  notes  for  the  deferred  payments,  and  that  they 
only  aggregated  $700,  two  being  for  I2()l\  and  one  for  f80(»;  also  by  S.  W. 
Powell,  who  testifies  that  he  wrote  the  tlV)0  note  payable  to  plaintiff's  wife 
and  children  in  lieu  of  the  original  note:  and  that  at  the  date  of  this  truns- 
action,  plaintiff  claimed  that  the  defendant  still  owed  him  a  l)alance  on  one 
of  the  |2(jO  and  «mie  smaller  notes  which  he  had  given  for  furniture;  and 
that  plaintiff  agreed  to  ext<»iid  the  time  for  the  payment  of  the  1300  at  the 
time  of  the  change.  Wilburn  Belcher  testifies  that  he  heard  the  parties  talk- 
ing to  each  other  about  their  land  trade  and  that  his  recollection  was  that 
defendant  paid  $300  in  cash,  in  addititm  to  live  the  stock;  and  that  he  loaned 
defendant  $210  of  this  amount.  W.  B.  Vanover  also  testifies  that  he  was 
present  when  Mullins  wrote  the  notes  for  the  deferred  payment,  and  that 
they  aggregated  only  $7(X).  two  of  them  being  for  $;iOO,  and  one  for  $3<0;  and 
that  it  was  his  understanding  that  defendant  paid  the  balance  of  the  $800  in 
cash,  in  addition  to  the  live  stock.  Plaintiff  inroduced  his  son  as  a  witness, 
*a  boy  eighteen  years  old,  who  t^^stified  that  some  three  years  before  he  had 
seen  his  father  destroy  a  note  for  $300  executed  i)y  defendant  as  a  part  of  the 
purchase  money  for  the  tract  of  land,  but  he  also  testified  upon  cross-exam- 
ination that  he  knew  his  father  had  received  some  money  in  cash  in  addition 
to  the  live  stock  at  the  time  of  the  trade.  The  deed  to  the  property  which 
would  probably  have  thrown  some  light  up<m  the  transaction  was  not  intro- 
duced in  evidence,  t'nder  this  state  of  the  testimony,  the  circuit  judge  dis- 
missed the  plaintiff's  petition,  and  he  has  appealed.  It  seems  to  us  that  the 
clear  preponderance  of  the  testimony  supports  the  contention  of  the  defend- 
ant and  the  judgment  of  the  trial  court. 
Judgment  affirmed. 


OWSLEY,  JR.  V.  OWSLEY,  SR. 

(Filed  December  10,  1903— Not  to  be  reported.) 

Dismissal  of  appeal— Appeal  should  \ye  dismissed  where  the  trial  court 
awarded  new  trial  and  set  aside  judgment  after  appeal  was  granted. 

Hazelrlgg  &  Chenault  and  Allen  &  Ewing  for  appellant. 

W.  P.  Sandidge  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

In  an  ejectment  suit  brought  by  appellee  against  appellant  the  verdict  and 
judgment  were  for  the  former.  The  latter  prosecutes  this  appeal  from  that 
judgment.  After  the  appeal  was  granted  the  circuit  court  awarded  a  new 
trial  of  the  action  and  set  aside  the  judgment.  There  is  nothing  yet  from 
which  appellant  can  appeal.     This  appeal  is,  therefore,  dismissed. 
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NEW  YORK  LIFE  INS.  CO.  v.  HORD. 
(Filed  December  11,  1903— Not  to  be  reported. ) 

1.  Deceit— PleadiDK— In  an  action  to  recover  the  amount  of  a  life  insur- 
ance policy  paid  upon  the  death  of  the  insured  on  the  ground  that  the  issual 
t>f  the  policy  had  been  procured  by  deceit,  misrepresentation  and  fraud,  an 
allegation  that  the  plaintiff  did  not  know  of  the  deceit,  misrepresentation 
«nd  fraud  before  the  payment  of  the  policy,  was  necessary  to  support  a  cause 
of  action. 

8.  Life  insurance— Where  a  life  insurance  company  paid  the  amount  of  its 
policy  on  the  death  of  the  insured  with  full  knowledge  of  the  alleged  fraud 
«nd  deceit  in  the  procurement  of  the  policy,  its  action  was  a  ratification  of 
the  original  contract  of  insurance,  and  it  can  not  subsequently  complain  of 
•the  deceit. 

Allan  D.  Cole  for  appellant. 

L.  W.  Roliert.Mjn  and  E.  L.  Worthington  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  brought  by  the  appellant,  the  New  York  Life  Insurance 
<3o.,  against  the  appellee,  W.  H.  Hord,  and  the  perscmal  representative  of 
Mary  L.  Weaver,  deceased,  for  damages,  in  which  they  charge  that  appellee 
•and  the  deceased,  Mary  L.  Weaver,  by  deceit,  mii^representation  and  fraud 
procured  the  issual  by  them  of  an  insurance  policy  upon  the  life  of  Mary  L. 
Weaver  for  110,000,  which  was  paid  at  her  death  to  her  personal  representa- 
tive. The  personal  representative  of  Mary  L.  Weaver  demurred  to  the  plain* 
tlfif*8  petition,  which  was  sustained,  and  the  action  as  to  him  dismissed. 
The  plaintiff  appealed  in  that  case  to  this  court,  and  the  judgment  of  the 
t)irouit  court  was  affirmed.  (New  York  Life  Ins.  Co.  v.  Weaver's  Adm'r,  24 
Ky.  Law  Rep. ,  1006. )  Upon  that  appeal  attention  was  called  to  the  fact  that 
plaintiff  did  not  allege  that  they  did  not  know  of  the  existence  of  the  alleged 
-deoeit,  misrepresentation  and  fraud,  before  they  paid  their  money  to  the 
personal  representative  of  Mary  L.  Weaver,  after  her  death,  and  it  was  de- 
cided that  these  were  necessary  averments  in  order  for  appellant  to  recover 
•damages  for  the  deceit  alleged  to  have  been  practiced  upon  them.  Nor  Is 
tber«  any  allegation  in  this  case  upon  this  appeal  that  appellant  did  not 
know  of  the  alleged  falsity  of  the  statements  made  to  them  by  appellee,  and 
Mrs.  Weaver  in  the  procurement  of  the  issual  of  the  policy  before  it  paid  the 
money,  or  that  it  was  paid  in  ignorance  of  the  alleged  deceit.  We  still  ad- 
here to  the  opinion  that  these  were  necessary  averments  in  order  to  supxwrt 
a  oause  of  action. 

We  find  no  fault  with  the  contention  that  in  an  action  for  damages  in  a 
aale,  that  the  vendee  may  affirm  the  contract  and  recover  damages  for  the 
deceit;  or  he  may  disaffirm  the  contract  and  sue  for  the  price  with  offer  to 
return  the  property.  For  instance,  one  who  has  been  deceived  in  the  pur- 
fthase  of  a  horse  which  has  been  delivered  to  him,  may  sue  for  the  rescission 
of  the  contract  of  sale  with  an  offer  to  return  the  horse;  or  he  may,  at  his 
election,  keep  the  horse  and  sue  for  damages  for  the  deceit  practiced  upon 
him.  But  it  will  not  be  contended  that  he  could,  after  discovering  that  the 
Tender  had  made  false  and  fraudulent  representation  to  him  as  to  the  sound- 


1220  BEREA  COLLEGE  V.  POWELL. 

ness  or  qualities  of  the  horse,  coDsummfite  the  trade  by  the  acceplanoe  of  the* 
horse  and  payment  of  the  purchase  price,  and  then  sue  for  deceit  and  mis- 
representation. 

Nor  do  we  see  how  this  well  settled  rule  of  law  can  be  made  available  in 
this  case.  Appellant  lost  nothing  by  the  mere  issual  and  delivery  of  the- 
policy  of  insurance,  it  was  only  the  evidence  of  an  agreement  on  their  part 
to  pay  a  stipulated  sum  at  the  death  of  the  insuivd.  If  they  learned  of  the 
alleged  deceit  and  fraud  which  had  l)een  practiced  upon  them  to  induce  the 
issual  of  the  ix)licy  before  its  maturity,  or  the  payment  of  the  indemnity 
contracted  for,  it  can  not  be  well  said  that  they  did  so  because  of  appellee'a 
misrepresentation  and  deceit,  but  rather  in  spite  of  it.  Having  elected  with, 
their  eyes  open  to  the  facts  of  the  situation  to  pay  the  contract  of  indemnity, 
they  can  not  then  turn  around  and  sue  upon  the  theory  that  they  had  paid 
it  is  ignorance  of  the  true  state  of  fact,  o^  because  of  the  alleged  deceit.  If 
they  had  availed  themselves  of  their  legal  rights  after  the  discovery  of  the 
allegeil  deceit  which  was  practiced  upon  them  to  induce  the  issual  of  the 
policy,  it  would  have  been  unavailing;  but  when  they  paid  with  full  knowl- 
edge, it  was  a  ratiflcation  on  their  part  of  the  original  contract  of  insuranoe,. 
and  they  can  not  subsequently  complain  of  deceit  in  the  issual  of  the  policy. 

For  reason  indicated  the  judgment  is  alfirmed. 


BEREA  COLLP:aE  v.  POWELL. 

(Filed  December  II,  1903— Not  to  be  reported.) 

Lit)el— Verification  of  petition— The  petition  in  an  action  for  alleged  libeJ 
is  required  to  be  verified  by  section  IHi  of  the  Civil  Code;  and  the  right  to 
require  the  plaintiff  to  verify  it  is  substantial.  The  refusal  of  the  trial  courts 
to  require  the  plaintiff  to  verify  his  ixjtition  on  motion  of  defendant  author- 
izes a  reversal  of  the  judgment. 

Smith  &  Bush  for  appellant. 

H.  C.  Hazelwood  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  instituted  this  action  against  appellant  to  recover  for  an  alleged, 
libel  published  of  him  by  appellant.  Appellant  moved  the  court  to  requite 
the  plaintiff  to  verify  his  petition.  The  motion  was  overruled,  and  the 
plaintiff  excepted. 

By  the  Code  of  1851  it  was  provided  that  verification  of  pleadings  afFectlDg 
injuries  to  persons  or  character  should  not  be  required.  (Myers  Code,  sec- 
tion 148. )  This  provision  has  been  omitted  from  our  present  Code,  which, 
requires  all  pleadings,  with  certain  exceptions  not  here  material,  to  be  veri- 
fied by  an  affidaivt  to  the  effect  that  the  affiant  believes  the  statement  of  the 
pleadings  to  be  true.  (Civil  Code,  section  11«.)  The  court,  therefore,  erred 
in  overruling  the  motion  to  require  the  petition  to  be  verified.  The  right  to- 
require  the  plaintiff  to  verify  his  petition  is  substantial,  and,  in  the  absenoe 
of  a  bill  of  exceptions,  we  can  not  say  that  the  defendant  was  not  prejudiced, 
thereby. 

Judgment  reversed  and  cause  remanded  for  further  proceedingB  consistent. 
herewith. 
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^  CALOR  OIL  AND  GAS  CO.  v.  McGEHEE. 
LOUISVILLE  GAS  CO.,  &c.  v.  KENTUCKY  HEATING  CO. 
(Filed  December  II,  Um.) 

1.  WaBting;  natural  gas — The  owner  of  natural  f^as  wells  hae  no  right  to 
^raw  off  the  gas  from  the  wells  and  waste  it,  or  to  use  It  in  a  manner  not 
beneficial  to  himself  for  the  sole  purpose  of  injuring  his  competitor  in  bus- 
iness, where  such  use  results  in  a  depletion  of  the  common  source  of  supply 
-and  in  injury  to  the  right  of  the  competitor  to  useit. 

2.  Cancellation  of  lease— Fraud— While  it  appears  that  the  motive  of  the 
lessees  of  natural  gas  lands  in  securing  the  leases  was  to  waste  the  gas  which 
they  might  strike  and  thereby  injure  the  owner  of  other  wells  in  the  neigh- 
borhood, and  that  the  lessor  might  not  have  leased  the  lands  if  he  had 
■Jcnown  of  their  intention,  the  lease  will  not  be  wmcelled  in  view  of  the  ex- 
penditure of  large  sums  of  money  in  putting  down  the  wells  and  the  require- 
^ment  of  the  law  that  they  shall  confine  the  gas  until  such  time  as  it  may  be 
"Utilized. 

Humphrey,  Burnett  &  Humphrey,  J.  S.  Wortham,  F.  M.  Sackett  and 
jTlezander  G.  Barrett  for  appellants. 

Matt  O'Doherty,  Edward  L.  McDonald,  J.  W.  Lewis  and  J.  Morgan  Bich- 
^rdson  for  appellees. 

Appeals  from  Meade  Circuit  Court, 

'Opinion  of  the  court  by  Judge  Hobson. 

There  is  a  natural  gas  field  in  Meade  county  from  which  the  gas  is  piped 
to  Louisville  by  the  Kentucky  Heating  Co.,  and  there  sold  for  heating  and 
Illuminating  purposes.  The  Louisville  Gas  Co.  claimed  the  exclusive  priv- 
ilege of  selling  illuminating  gas  in  the  city  of  Louisville.  There  was  a  long 
litigation  between  it  and  the  Kentucky  Heating  Co.,  resulting  in  a  judg- 
ment of  this  court  on  June  20,  1901,  that  the  heating  company  has  the  right 
to  sell  natural  gas  for  heating  and  ilium inatitig  purposes;  also  the  right  to 
make  and  nell  artificial  gas  for  fuel,  but  not  the  right  to  sell  artificial  gas 
«lone  or  in  mixture  with  natural  gas  for  iiurposes  of  illumination  without 
violation  of  the  gas  company's  exclusive  privilege.  (Kentucky  Heating  Co. 
T.  Louisville  Gas  Co.,  23  Ky.  Law  Kep.,  730.)  On  September  3,  1901,  op 
«bout  three  months  after  this  judgment  was  rendered,  the  Calor  Oil  and  Gas 
Go.  was  incorporated;  its  capital  stock  was  fixed  at  f  1,000,  divided  into  one 
hundred  shares  of  $  0  each;  John  A.  Gray,  Harry  Wirgman  and  W.  A.  Jones 
'Were  the  incorporators,  subscribing  for  the  entire  stock  of  the  company;  but 
neither  of  them  iiaid  anything  therefor  or  really  owned  the  stock.  They 
:8[Ubscribed  for  it  for  A.  Hite  Barrett,  the  chief  engineer  of  the  Louisville 
Oas  Co. ;  Udolpho  Sneed,  the  president  of  the  gas  company,  and  Will  Sneed, 
the  son  of  J.  B.  Speed,  a  stockholder  in  the  gas  company;  the  stock  was 
paid  for  by  A.  Hite  Barrett,  Udolpho  Sneed  and  J.  B.  Speed,  who  were  the 
"real  organizers  of  the  company.  The  articles  of  incorporation  were  drawn 
by  a  sen-in-law  of  J.  B.  Speed,  and  he  is  now  the  president  of  the  company. 
The  money  which  was  paid  in  for  the  stock  was  placed  in  bank  to  the  credit 
of  the  company  thus  formed,  and  has  since  remained  there.  In  the  winter 
before  this  corporation  was  formed.  John  H.  Trent,  a  lawyer  living  Iq 
^eade  county,  who  seems  to  have  been  in  the  employ  of  the  gas  company 
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previous  to  that,  began  taking  leases  of  land  for  gas  in  the  gas  field,  asd 
took  quite  a  number.  In  doing  this  he  acted  it  appears  as  the  agent  of  Bar- 
rett, Sneed  &  Speed,  and  after  they  organized  the  Calor  Oil  and  Qas  Co« 
these  leases  were  assigned  to  it.  It  is  also  shown  that  for  some  time  before- 
the  organization  of  this  company  they  had  been  considering  the  gas  field  in 
Meade  county  from  which  the  Kentucky  Heating  Co.  obtained  its  gas,  and 
one  of  their  objects  in  getting  the  leases  and  organizing  the  Gaior  Oil  and 
Gas  Go.  was  to  interfere  with  the  supply  of  that  company  and  thus  orlpple- 
it  as  a  rival  of  the  Ijouisville  Gas  Go.  They  put  up  between  them  about 
$10,000,  which  they  spent  in  Meade  county  in  boring  wells  and  In  ereotlni^ 
what  is  called  a  lamp  black  factory.  In  addition  to  this  when  the  deposit 
tlons  were  tciken  they  had  incurred  liabilities  for  about  1.0,000  more,  whioh 
were  then  unpaid.  They  succeeded  in  getting  several  good  gas  wells  fktun 
whioh  the  gas  was  piped>  to  their  lamp  black  factory.  When  they  began 
operations,  the  Kentucky  Heatiing  Go.  had  a  gas  pressure  of  sometblnit 
over  sixty  pounds.  In  tLve  or  six  months  this  was  run  down  to  less  than 
thirty.  On  these  facts  the  chancellor  on  the  petition  of  the  Kentucky  Heat* 
Ing  Go.  enjoined  the  operation  of  the  lamp  black  factory  on  the  ground  that 
it  was  operated  only  to  waste  the  gas,  and  thus  destroy  the  Kentucky  Heat« 
ing  Go.     From  this  judgment  the  defendants  appeal. 

A  close  fence  twelve  feet  high  was  built  around  the  lamp  black  factory^ 
and  no  one  was  admitted  within  the  enclosure.  It  stood  on  a  half  acre  of 
ground  leased  for  that  purpose,  and  no  one  was  permitted  to  come  on  thia 
half  acre.  Fire  arms  were  discharged  there  to  deter  the  neighbors  from 
coming  about.  The  structure  was  out  in  the  country  where  such  enclosures 
are  unusual,  and,  as  shown  by  the  evidence,  unnece8.sary.  The  man  in 
charge  of  the  factory  was  the  lawyer,  Trent,  who  lived  at  the  county  seat* 
and  knew  nothing  of  the  manufacture  of  lamp  black.  There  were  only  two 
other  persons  employed,  one  the  day  man,  was  a  boy  sixteen  years  old,  the 
other,  the  night  man,  somewhat  older,  but  both  entirely  ignorant  of  the 
manufacture  of  lamp  black.  During  the  five  months  the  factory  was  op- 
erated, they  manufactured  about  three  hundred  pounds  of  lamp  black,  worth 
four  cents  a  pound.  In  this  time  they  burned  all  the  gas  they  could  obtain, 
the  total  amount  being  about  ninety  millions  of  feet.  No  lamp  black  waa 
shipped  away  from  the  factory.  The  gas  was  burned  night  and  day,  and  it 
is  evident  from  the  proof  that  in  a  short  time  more  the  pressure  upon  the 
pipes  of  the  Kentucky  Heating  Co.  would  have  been  so  low  as  to  destroy  ita 
usefulness.  Other  facts  might  be  stated,  but  the  testimony  ot  the  defend- 
ants themselves  whose  depositions  were  taken  by  the  plaintiff  is  sufficient  to 
show  that  they  conceived  the  idea  of  securing  leases  on  territory  connected 
with  the  gas  reservoir  from  which  the  Kentucky  Heating  Co.  obtained  ita 
supply  and  by  boring  numerous  w  ells  to  draw  off  the  gas  and  practicallj 
destroy  the  business  of  the  Kentucky  Heating  Co.  The  organization  as  the^ 
Calor  Oil  and  Gas  Co.,  and  the  establishment  of  the  lampblack  factory^ 
was  a  part  of  the  plan  to  evade  the  statute  against  the  wasting  of  natural 
gas  and  to  waste  the  gas. 

It  is  earnestly  maintained  that  the  statute  does  not  apply  to  the  case,  and 
that  at  common  law  there  is  no  remedy.  We  can  not  concur  In  this  oonolu- 
Bion.    Independently  of  the  statute,  the  common  law  affords  an  ample  lem^ 
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edy  for  a  wrong  like  this.  While  natural  gas  is  not  subject  to  absolute 
ownership,  the  owner  of  the  soil  must,  in  dealing  with  it,  use  bis  own  prop- 
erty with  due  regard  to  the  rights  of  his  neighbor.  He  can  not  be  allowed 
deliberately  to  waste  the  supply  for  the  purpose  of  injuring  his  neighbor. 
While  a  bad  motive  will  not  render  that  unlawful  which  is  lawful  (Cham- 
bars  V.  Baldwin,  91  Ky.,  121),  a  man  is  only  allowed  to  make  a  reasonable 
use  of  those  natural  supplies  which  are  for  the  common  benefit  of  all.  The 
Ras  under  the  ground  may  go  wherever  it  will,  but  the  defendants  can  not 
be  allowed  to  draw  off  the  gas  from  under  the  plaintiff's  lands  simply  for 
the  purpose  of  Injuring  it,  for  the  plaintiffs'  lands  are  thus  clandestinely 
sapped,  and  their  value  impaired.  These  principles  have  often  been  applied 
in  the  case  of  underground  waters,  and  we  see  no  reason  why  the  same  rule 
should  not  apply  to  natural  gas.  (Wheatley  v.  Baugh,  36  Penn.  State,  688, 
64  Am.  Dec,  7^1;  Haldeman  v.  Bruckhanit,  46  Penn.  State,  614,  84  Am. 
Dec.,  611;  Greenleaf  v.  Francis,  18  Pick.,  117;  Walker  v.  Cronin,  107  Mass., 
66g;  Chesley  v.  King,  74  Me  ,  164;  Bassett  v.  Salisburg  Co.,  48  N.  H..  669; 
Swett  V.  Cutts,  60  N.  H.,  439. ) 

In  91  Am.  &  £ng.  Ency.  of  Law,  2  edition,  page  417,  it  is  said:  "Though 
gas  is  a  mineral,  the  decisions  governing  ordinary  minerals  apply  to  it  only 
with  many  qualifications;  and  it  is  governed  by  rules  analogous  to  those 
governing  water  percolating  beneath  the  surface.  Water,  oil  and  still  more 
strongly,  gas,  may  be  classed  by  themselves,  and  have  been  not  inaptly 
termed  minerals  ferae  naturae."  Also  to  same  effect  9  Snyder  on  Mines, 
section  1]71. 

The  doctrine  that  an  act  which  is  legal  in  itself  and  violates  no  legal  right, 
can  not  be  made  actionable  ou  account  of  the  motive  which  induced  it,  haa 
no  application ;  because  the  acts  of  the  defendants  in  wasting  the  gas  vio- 
lated the  plaintiff's  legal  rights.  Both  the  parties  drew  gas  from  the  same 
reservoir.  It  was  incumbent  on  each  to  exercise  his  right  so  as  not  to  injure 
the  other  unnecessarily.  If  one  wasteii  all  of  the  gas  from  the  reservoir, 
there  would  be  nothing  left  for  the  other.  Every  owner  may  bore  for  gas  on 
his  own  ground,  and  may  make  a  reasonable  use  of  it :  hut  he  may  not  wan- 
tonly injure  or  destroy  the  reservoir  common  to  him  and  his  neighbor.  This 
principle  has  been  often  applied.  Thus  each  riparian  owner  may  make  a 
reasonable  use  of  a  lake  or  stream  of  water  flowing  through  his  land,  but  he 
can  not  make  an  unreasonable  use  of  it.  Every  traveler  may  make  a  rea- 
sonable use  of  a  highway,  but  not  an  unreasonable  use  to  the  detriment  of 
another.  No  one  may  make  an  unreanonable  use  of  the  atmosphere.  In  all 
these  instiinces  the  party  aggrieved  by  the  unreasonable  use  may  maintain 
an  action  for  redress.  In  the  case  before  us,  the  plaintiff  and  the  defendant 
have  each  the  right  to  take  gas  from  the  common  source  of  supply,  but 
neither  may  by  waste  destroy  the  rights  of  the  other;  and  as  in  the  case  of 
other  like  wrongs,  the  action  for  redress  may  be  brought  in  the  name  of  the 
real  party  in  interest.  (Mfg.  Gas  Co.  v.  Ind.  Gas  Co.,  165  Ind.,  461;  Ohia 
Oil  Co.  V.  Ind.,  177  U.  S.,  190,  and  cases  cited. ) 

We,  therefore,  conclude  that  the  circuit  court  properly  granted  the  injunc" 
tion  complained  of,  and  the  judgment  in  that  acticn  is  affirmed. 
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W.  C.  McGehee,  who  leased  the  land  on  which  the  wells  referred  to,  op 
part  of  them,  were  situated,  filed  also  an  action  to  cancel  the  lease,  on  the 
ground  that  it  was  obtained  hy  fraud.  McGehee  had  leased  other  lands  to 
the  Kentucky  Heating  Co.,  and  was  getting  $700  per  year  from  the  Kentucky 
Heating  Co.  therefor.  He  told  Trent  this  when  the  latter  applied  for  the 
lease  in  question,  stating  that  he  did  not  want  to  do  anything  that  would 
injure  thei  Kentucky  Heating  Co.  Trent  thereupon  said  to  him  that  the 
people  he  represented  were  law-abiding  men,  and  that  they  would  do  a  law- 
ful business.  The  proof  warrants  the  conclusion  that  the  wasting  of  the  gas 
and  the  consequent  injury  to  the  Kentucky  Heating  Co.  was  a  motive  in- 
ducing the  defendants  to  get  the  leases,  and  this  purpose  was  in  view  when 
they  obtained  the  lease.  McGehee  would  not  have  leased  them  the  land  if 
he  had  understood  the  facts.  The  chancellor  cancelled  the  lease  on  the 
ground  that  it  was  obtained  by  fraud,  and  that  fraud  vitiates  any  contract 
obtained  thereby. 

The  defendants  have  spent  something  like  120,000  in  putting  down  their 
wells,  i)erfecting  their  rights  and  erecting  their  buildings  and  other  struc- 
tures. This  will  be  a  total  loss  to  them  if  their  lease  is  cancelled.  As  has 
l)een  recently  held  in  the  case  of  Commonwealth  v.  Trent,  it  is  incumbent 
on  them  to  combine  the  gas  in  the  wells  until  such  time  as  it  may  be  util- 
ized, and  if  they  fail  to  do  this,  they  become  liable  to  the  i)enalties  denounced 
by  the  statute.  It  can  not  l3e  presumed  that  the  defendants  will  willfully 
violate  the  statute.  When  McGehee  leased  them  the  ground  he  intended 
them  to  have  the  benefit  of  the  gas,  if  they  found  any,  and  lnt:ended  them  to 
use  the  gas.  If  notwith.standing  the  statute,  they  should  hereafter  use  the 
gas  unlawfully,  he,  or  any  other  person  aggrieved,  may  maintain  an  action 
for  the  protection  of  hi.s  rights.  Under  the  circumstances,  and  in  view  of  all 
the  facts,  the  court  concludes  that  a  i-escission  of  the  lease  should  not  be  de- 
creed. 

The  judgment  in  the  action  of  W.  C.  McGehee  v.  The  Calor  Oil  and  Gas 
<Co.  is  reversed,  and  cause  remanded,  with  directions  to  dismiss  the  petition. 

Whole  court  sitting. 


KENDALL  v.  CRAWFORD. 

(Filed  DecemlDer  11,  Ifl03— Not  to  be  reported. ) 

Mistake  in  deed— Power  of  chancellor  to  correct— Where  the  draftsman 
makes  a  mistake  in  a  deed  by  conveying  certain  real  estate  to  the  vendee  for 
life  with  remainder  to  her  heirs  instead  of  the  fee-simple  estate  as  intended, 
the  chancellor  has  jurisdiction,  in  an  action  to  which  the  trustee  who  holds 
the  property  and  the  only  heir  in  esse  are  made  parties,  to  correct  the  deed 
and  vest  in  the  vendee  the  fee-simple  title;  and  a  conveyance  by  her  vests 
•  the  fee  simple  title  in  her  grantee. 

A.  T.  Kendall  for  appellant. 

D.  M.  Rodman  and  E.  L.  McDonald  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Barker. 

In  1865  the  Louisville  &  Frankfort  R.  R.  Co.,  which  was  then  the  owner. 
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In  fee  simple,  of  a  lot  of  ground  situated  in  Louisville.  Ky. ,  conveyed  it  to 
Isnbella  Younger  (now  Crawford)  and  her  husband,  Gilbert  Younger,  and 
to  the  survivor  of  them,  during  their  natural  lives,  and  then  to  the  legal 
heirs  of  Isabella. 

Afterwards,  the  husband  and  wife  conveyed  the  property  to  E.  D.  Prewitt, 
In  trust  for  the  sole  use  and  benefit  of  the  wife.  Subsequently  the  husband 
died,  and  his  widow  adopted  C.  W.  Johnson  as  her  heir  at  law. 

On  the  7th  day  of  Februnry,  1908,  appellee,  Isabelle  Crawford,  having 
learned  that  the  property  in  question  had  been  conveyed  to  her  in  such  man- 
ner as  that  she  held  only  a  life  estate  therein,  with  remainder  over  to  her 
heirs,  instituted  an  action  in  the  Jefferson  Circuit  Court,  Chancery  Division, 
In  which  she  made  Charles  W.  Johnson,  her  heir,  and  E.  D.  Prewitt,  her 
trustee,  parties  defendant,  and  alleged  in  susbtanoe,  that  the  property  had 
been  purchased  with  her  money,  and  it  was  intended  that  it  should  1)e  con- 
Teyed  to  her  in  fee  simple,  but,  by  mistake  of  the  draftsman,  only  the  life 
«state  had  been  conveyed  to  her,  with  remainder  to  her  heirs;  that  she  was 
ignorant  of  this  mistake,  and  had  always  supposed  that  she  owned  the  fee; 
upon  which  state  of  facts  she  prayed  for  a  judgment  reforming  the  deed,  by 
which  the  property  was  conveyed  to  her,  so  as  to  give  it  to  her  in  fee  sim- 
ple, and  that  the  trust  created  by  the  deed  to  E.  D.  Prewitt  be  terminated, 
and  adjudged  to  no  longer  exist;  that  the  commissioner  of  the  court  be 
directed  to  execute  a  deed  conveying  the  property  to  her  in  fee  simple. 

To  this  action,  both  K.  D.  Prewitt  and  Charles  W.  Johnson  filed  answers, 
confessing  the  allegations  of  the  petition  to  be  true,  and  consenting  to  the 
relief  prayed  for.  The  deposition  of  appellee  was  taken,  and  tends  to  estab- 
lish the  truth  of  the  allegations  of  the  petition.  The  case  having  been  sub- 
mitted, the  chancellor  rendered  a  decree  granting  the  relief  as  prayed  for  in 
the  petition,  and,  in  pursuance  thereof,  the  commissioner  of  the  court  con- 
veyed the  property  in  fee  simple  to  appellee,  which  deed  was  duly  and 
legally  recorded  in  the  proper  olllce. 

On  the  26th  day  of  October,  1903,  appellee  addressed  the  following  com- 
munication to  appellant : 

*'Louisville,  Ky.,  October  26,  1903. 
*'To  A.  T.  Kendall,  Esq: 

*'I  offer  to  sell  you  my  lot  on  east  side  of  Floyd  street  in  the  city  of  Louis- 
Tille,  Jefferson  county,  Kentucky,  iDeginning  12.J  feet  south  of  the  S.  K.  Cor. 
Floyd  and  Jefferson  streets  fronting  19J^  feet  on  Floyd  street  and  running 
back  eastwardly  at  right  angles  to  Floyd  street  J»9  feet  the  same  conveyed  to 
me  by  L.  &  F.  R.  R.  Co.,  by  deed  dated  23d  April,  1865,  recorded  in  B.  B. 
L.  22,  page  195,  J.  C.  C.  Clerk's  office,  and  referred  to  in  judgment  in  action 
88403,  Chy.  Br.  1st  Div.  Jefferson  Circuit  Court,  for  the  sum  of  12,600,  one- 
third  cash,  balance  in  one  and  two  years,  lien  notes  by  general  warranty 
deed  fee  simple  and  marketable  title  taxes  and  $150  mortgage  to  S.  E.  John- 
son to  be  paid  out  of  purchase  money. 

her 
"ISABELLA  X  CRAWFORD." 
mark. 

This  proposition  was  accepted  in  the  following  words  indorsed  upon  the 
paper  containing  it : 


1226  KENDALL  V.  CHAWFOBD. 

''I  accept  the  above  offer  when  deed  for  ]ot  conveying  fee-simple  title  and 

a  marketable  title  is  tendered,  ten  days  time  being  given  to  examine  title. 

"This  27th  October,  1908. 

**A.  T.  KENDALL." 

Having  examined  the  title,  appellant  reached  the  conclusion  that  appellee 
Dould  not  convey  to  him  a  ''fee  simple  and  marketable  title,"  and  thereupon 
refused  to  accept  the  conveyance  and  carry  into  effect  the  contract;  where- 
upon this  action  was  instituted  to  enforce  the  specific  performance  of  the 
contract.  The  petition  contains,  substantially  the  facts  hereinbefore  enume- 
rated. Appellant's  answer  expresses  a  willingness  to  take  the  property,  pro- 
vided he  can  get  a  marketable  title,  which  he  denies  appellee  is  able  to 
convey  him. 

Upon  the  trial  of  the  case  the  chancellor  entered  a  decree  enforcing  a 
specific  i)erformance  of  the  contract  of  purchase;  from  that  judgment  this 
appeal  has  been  prayed.  The  sole  question  involved  in  the  litigation  is» 
whether  or  not  the  chancellor  had  jurisdiction  to  correct  the  mistake  of  the 
draftsman  of  the  original  deed  in  the  suit  instituted  for  that  purpose;  it 
being  objected,  on  the  part  of  appellant,  that  the  decree  in  question  does  not 
bind  the  unknown,  or  possible,  heirs  of  ap'pellee.  It  is  too  late,  at  this  day, 
to  question  the  right  of  the  chancellor  to  correct  mistakes  in  deeds  convey- 
ing real  property ;  nor  can  it  be  doubted  that  the  judgment  of  the  court,  in 
the  suit  for  correction,  if  the  proper  parties  in  interest  were  before  it,  is 
conclusive  of  the  question  decided. 

In  the  leading  case  of  Wrrley  v.  Tuggle,  4  Bush,  168,  it  is  said :  *'This  case 
presents  a  mutual  mistake  of  law  and  fact  by  both  the  contracting  parties 
and  draftsman;  and  though  the  land  was  conveyed  to  the  minor  children  of 
the  purchasers,  yet,  as  they  are  mere  volunteers,  they  stand  in  no  more 
favorable  attitude,  nor  have  they  high»T  equities,  than  if  it  had  been  con- 
veyed to  the  parents." 

In  order  to  correct  the  mistake  in  the  deed  under  discussion,  appellee 
brought  before  the  court  all  of  the  parties  in  being,  who  were  interested  in 
the  question.  In  Calvert  on  Parties,  page  251,  it  is  said:  ''If  a  suit  is  in- 
stituted which  affects  an  entii-e  fee,  the  general  rule  is  that  it  is  suflScient  to 
bring  before  the  court  the  persons  whose  several  Interests  combined  make 
up  the  first  estate  of  inheritance." 

In  Faulkner  v.  Davis,  18  Grattan,  65',  it  is  said:  "In  respect  of  the  first 
estate  of  inheritance  and  of  all  interests  depending  upon  it,  it  is  suflacient 
to  bring  before  the  court  the  person  entitled  to  that  first  estate,  and  if  there 
be  no  such  person,  then  the  tenant  for  life  *  •  *  This  rule  of  representa- 
tion often  applies  to  living  persons  who  are  allowed  to  be  made  parties  by 
representation,  for  ivasons  of  convenience  and  justice,  because  their  inter- 
ests will  be  sufficiently  defended  by  others  who  are  personally  parties,  and 
who  have  motives  both  of  self  interest  and  affection  to  make  such  defense, 
and  they,  therefore,  consider  It  unnecessary  to  make  such  persons  parties^ 
and,  indeed,  improper  to  do  so,  ond  thus  compel  them  to  litigate  about  an 
Interest  which  may  never  vest  in  them." 

In  Freeman  on  Judgments,  section  172,  it  Is  add:  **If  several  renmindera 
are  limited  by  the  same  deed,  this  creates  a  privity  between  the  person  in 
remainder  and  all  those  who  may  come  after  him,  and  a  verdict  and  judg- 
ment for  or  against  the  former  may  be  given  in  evidence  for  or  against  any 
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of  the  latter.  Between  a  tenant  for  life  and  a  reversioner  no  privity  exists, 
and  a  judgment  against  the  former  does  not  bind  the  latter.  If  there  be 
erer  so  many  contingent  limitations  of  a  trust,  it  is  an  established  rule  that 
it  is  suffioient  to  bring  the  trustees  befdre  the  court,  togeAier  with  him  in 
whom  the  first  remainder  of  inheritanoe  is  vested ;  and  all  that  may  come 
after  will  be  bound  by  the  decree,  though  not  in  esse,  unless  there  be  fraud, 
and  collusion  between  the  trustees  and  the  first  person  in  whom  the  re- 
mainder of  inheritance  is  vested."  (Barnes  v.  Barnes,  12  Ky.  Law  Rep., 
706;  Parke  v.  Humpech,  19  Ky.  Law  Bep.,  879;  Robinson  v.  Columbia 
Finance  and  Trust  Co.,  19  Ky.  Law  Rep.,  1771,  and  Brown  v.  Ferrell,  88 
Ky..  417.) 

In  this  case  the  appellee  is  a  widow  sixty-one  years  of  age;  she  has  been 
twice  married,  and  bore  no  children.  The  record  shows  that  she  has  no 
collateral  kindred  of  whom  she  has  any  knowledge.  In  the  suit  to  correct 
the  mistake  of  the  draftsman,  her  adopted  heir  and  her  trustee  were  parties 
defendant,  and  consented,  in  writing,  to  the  decree  of  correction.  The  court 
had  jurisdiction  of  the  subject,  and  had  all  of  the  parties  in  being,  who 
were  interested  in  the  question,  before  it,  and  it  seems  to  us  that  the  decree 
rendered  invests  the  appellee  with  the  fee-simple  title  to  the  property. 

If  the  chancellor  had  no  jurisdiction  to  conect  the  mistake  involved  in 
this  litigation,  then  it  follows  that  there  is  a  large  class  of  mistakes  in  the 
conveyance  of  real  property  which  can  not  be  corrected  at  all;  for,  until  the 
death  of  the  grantee,  it  can  not  be  known  who  are  his  heirs;  and,  therefore. 
If  one  purchases  real  property,  and  undertakes  to  have  it  conveyed  to  him- 
self, but,  by  mistake,  the  draftsman  conveys  it  to  him  for  life,  with  remain- 
der to  his  heirs,  then,  in  the  face  of  this  calamity  he  is  helpless,  because  he 
can  never  obtain  a  decree  of  correction  binding  those  who  may  be  his  heirs 
at  his  death.  We  are  of  opinion  that  appellee  acquired  a  fee- simple  title  to 
the  property  by  the  decree  of  corrt^ction,  and  that  the  jiidgnient  enforcing  a 
specific  performance  of  the  contract  between  appellant  and  appellee  was. 
proper. 

Wherefore,  the  judgment  is  affirmed. 


BANK  OF  CUMBERLAND  v.  SIMPSON. 

(Filed  December  11,  K03— Not  to  be  reported. ) 

Judgment— Validity  of— The  judgment  of  a  circuit  court  in  an  action  insti- 
tuted by  the  holder  of  a  claim  for  the  construction  of  a  public  school  building 
against  the  trustees  of  the  district  in  their  corporate  capacity  upholding  the 
validity  of  the  claim  and  placing  the  building  in  the  hands  of  a  receiver  to 
be  rented  out  until  the  claim  was  satisfied  is  not  void,  the  court  having 
jurisdiction  of  lx)th  the  parties  and  the  subject  matter;  and  having  never 
been  vacated,  modified  or  reversed,  it  is  binding  although  it  may  have  been 
erroneous.  Hence,  a  property  owner  Is  not  entitled  to  enjoin  the  collection 
of  a  tax  to  be  used  by  the  school  trustees  in  paying  rent  on  the  building, 
which  they  were  compelled  to  rent  from  the  receiver,  on  the  ground  that  the 
original  claim  for  the  construction  of  the  building  was  invalid  because  the 
indebtedness  incurred  for  the  building  was  in  excess  of  the  revenue  for  that 
year. 
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J.  E.  McMurtry  for  appellant. 
•Sandidge  &  Sandidge  for  appellee. 
Appeal  from  the  CuniberlaDd  Circuit  Court. 
Opinion  qf  the  court  by  Judge  Paynter. 

The  appellant  sought  to  enjoin  the  sale  of  some  of  its  property  in  satisfac- 
tion of  a  tax  levied  by  the  school  trustees  of  a  district  of  Cumberland  county, 
claiming  that  the  levy  of  the  tax  was  Illegal,  because  the  trustees  were  to 
use  the  tax  collected  or  a  part  of  it  to  pay  the  rent  of  the  schoolhouse  for  the 
use  of  the  common  school  district,  The  facts  out  of  which  the  controversy 
arose  are  as  follows:  The  schoolhouse  in  the  district  was  condemned  by  the 
county  superintendent  of  common  schools;  the  trustees  purchased  a  lot  and 
entered  into  a  contract  with  one  Baker  to  erect  a  schoolhouse  for  the  district 
and  to  make  other  necessary  Improvements  connected  therewith,  at  a  cost  of 
something  over  11, 1)00,  but  the  indebtedness  thus  incurred  exceeded  the  in- 
come and  revenue  for  that  year,  and  the  assent  of  two-thirds  of  the  voters 
had  not  been  obt^iined;  thereupon,  Frank  to  whom  the  contractor  bad  as- 
signed the  debt  instituted  an  action  in  the  Cumberland  Circuit  Court,  in 
which  he  asserted  a  lien  upon  the  schoolhouse  for  abuot  $000  (the  balance 
having  been  paid,)  and  asked  to  have  the  property  sold  to  pay  his  debt,  and 
if  that  could  not  be  done,  to  have  it  placed  in  the  hands  of  a  receiver  and 
rented  until  the  income  arising  therefi*om  would  pay  his  debt.  The  court 
adjudged  that  the  property  should  be  put  in  the  hands  of  a  receiver,  and 
directed  him  to  rent  it  until  the  income  derived  therefrom  would  pay  the 
debt;  that  action  was  against  the  trustees  in  their  corporate  character. 
The  judgment  was  rendered  in  18V>9,  and  no  appeal  was  prosecuted  from  it. 
After  this  was  done  the  school  district  had  no  building  in  which  to  have 
the  common  school  taught,  thereupon,  the  trustees  rented  the  school  build- 
ing from  Frank  (he  having  rented  it  under  the  order  of  court),  and  agreed 
to  pay  him  t*250  for  the  use  of  it  for  a  cert*tin  time.  Frank  agreed  with  the 
trustees  that  the  whole  amount  when  paid  (less  |20,  which  he  had  paid  for 
the  building  at  a  public  renting,)  should  be  applied  as  a  credit  upon  the 
debt  which  the  court  decided  should  l3e  satisfied  by  the  rent  of  the  property. 

There  is  no  question  in  the  case  as  to  the  reasonableness  of  the  rent  which 
the  trustees  agreed  to  pay.  If  a  stranger  had  rented  the  schoolhouse  from 
the  receiver  of  che  court  at  $250,  that  amount  less  the  cost  of  renting  would 
have  been  applied  by  the  court  as  a  credit  on  Frank's  debt,  which  the  court 
had  ordered  paid  with  the  rent. 

The  court  having  taken  from  the  trustees  the  possession  of  their  school- 
house,  and  thus  prevented  them  from  having  the  school  taught  therein,  the 
court  is  of  the  opinion  that  the  trustees  had  the  right  to,  and  it  was  their 
duty  to  rent  a  suitable  place  for  conducting  the  school.  Doubtless  the  new 
school  building  was  the  most  available  and  desirable  building  in  the  dis- 
trict for  that  purpose.  If  the  school  building  had  been  burned  or  damaged 
so  it  could  not  be  used  for  school  purposes,  there  certainly  can  be  no  doubt 
but  what  the  trustees  would  have  been  authorized  to  procure  another  one 
tempoiarily. 

The  real  question  in  the  case  is,  was  the  judgment  of  the  court  in  placing 
the  property  in  the  hands  of  the  receiver  voidi*    If  it  Is  void,  then  the  quea- 
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tlon  would  recur  as  to  the  ri^bt  of  the  trustees  to  levy  and  collect  a  tax  and. 
apply  it  to  the  payment  of  the  debt  contracted  in  the  erection  of  the  school- 
house.  Under  the' law  the  trustees  are  a  body  politic  and  corporate,  capable 
of  suing  and  being  sued.  The  creditor  ceitainlv  had  the  right  to  go  into 
court  and  have  the  question  adjiidged  as  to  what  rights  he  had  against  the 
district  for  the  claim  which  he  asserted  for  erecting  the  schoolhouse.  The- 
trustees  of  the  district  were  the  necessary  and  proper  defendants  in  the^ 
action.  So  we  have  a  C4ise  where  the  court  had  both  jurisdiction  of  the- 
parties  and  subject  of  the  action  and  rendered  a  judgment  which  has  never 
been  vacated,  modified,  or  reversed.  If  any  criticism  can  t>e  made  of  the 
judgment,  it  is  because  it  is  erroneous.  The  claim  in  the  action  might  have 
been  invalid  by  reason  of  a  statute  or  constitution,  but  that  was  a  considera- 
tion which  should  have  induced  the  court  to  have  rejected  it.  The  court  ad- 
judged that  it  was  a  valid  claim.  In  the  opinion  of  the  court  the  judgment 
is  not  void.  In  the  ca.«e  of  Ban  Is  of  Columbia  v.  Taylor  County,  23  Ky. 
Law  Rep.,  1483,  the  question  arose  as  to  whether  or  not  a  judgment  was. 
void  which  was  rendered  on  a  debt,  the  creation  of  which,  it  was  claimed, 
was  forbidden  by  section  167  of  the  Constitution.  The  court  held  that  the 
judgment  was  conclusive  against  the  county,  and  among  other  things,  said: 
**The  judgment  against  the  county  is  conclusive  on  it  as  to  the  justice  of  thfe 
debt;  that  judgment  has  not  been  appeaUni  from.  The  court  had  jurisdic- 
tion of  the  parties  and  the  subject-matter,  and  no  defense  which  should  have 
been  asserted  there  can  be  relied  on  in  this  action,  for  the  judgment  is  not. 
void. ' ' 

In  Hardwicke.  &c.  v.  Young,  23  Ky.  Law  Uep.,  19«)6,  the  court  ht  Id  that  a 
judgment  denying  the  right  to  enjoin  a  tax,  which  was  claimed  to  have  been 
levied  in  violation  of  section  157  of  the  Constitution,  was  a  bar  to  another 
action  where  the  same  relief  was  sought,  although  in  the  first  action  the- 
constitutional  question  was  not  raised. 

In  Arnold,  &c.  v.  Shields,  Ace,  5  Dana,  19,  the  court  3aid :  "But  if,  with- 
out the  enactment  of  1836,  he  (the  magistrate)  had  jurisdiction  over  a  suit 
for  debt,  on  a  claim  not  exceeding  150,  the  fact  that  there  was  no  debt, 
because  the  statute  under  the  sanction  of  which  it  alone  could  exist,  was. 
void,  oould  not  either  oust  or  translate  the  jurisdiction  to  decide  whether 
the  debt,  as  claimed,  was  due  or  not.  If  the  statute  be  unconstitutional,  h 
ought  to  have  so  decided,  and  consequently  he  erred  in  rendering  a  judg^. 
inent  for  plaintiff  in  the  warrant,  and  that  error  might  have  been  corrected, 
by  an  appeal  to  the  circuit  court.  But  if  he  had  no  jurisdiction,  his  judg- 
ment was  not  merely  erroneous,  it  was  void,  and  a  ministerial  officer  might 
have  been  guilty  of  trespass  in  attempting  to  enforce  it  by  execution.  Is^ 
the  judgment  voidr  We  think  not,  even  if  the  act  of  1836  be  a  nullity.  A 
judgment,  however  erroneous,  is  not  void  merely  because  it  was  rendered  on 
a  void  claim.  It  can  never  be  vojd  when  -the  court  which  rendered  it  had 
jprisdiction  over  the  suit  brought  to  obtain  it,  and  a  right  to  decide  whether 
the  demand  be  legal  and  enforceable  or  not." 

We  are  of  the  opinion  that  section  184  of  the  Constitution  has  no  bearing 
CD  the  question  under  consideration.  Besides,  if  it  had,  then  it  should  have- 
oontrolled  the  action  of  the  court  in  proceeding  to  place  the  property  in  the 
hands  of  the  receiver,  and  as  that  judgment  is  conclusive  of  the  questioix, 
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therein  decided,  the  section  mentioned  can  not  be  relied  upon  to  sustain 
this  proceeding.  For  the  same  reason  section  157  of  the  Constitution  Is  not 
available  for  that  purpose.  The  court  necessarily  adjudged  that  that  section 
was  no  barrier  to  the  enforcement  of  the  collection  of  Frank's  claim,  through 
the  court's  receiver.  If  we  hold  that  the  judgment  is  void  by  reason  of  the 
sections  of  the  Constitution  mentioned,  then  an  anomalous  condition  would 
exist,  and  it  is  illustrated  by  a  statement  of  what  could  transpire. 

Suppose  this  court  on  an  appeal  from  the  Frank  judgment  had  afflrmed  it, 
If  the  argument  of  counsel  be  sound,  it  would  have  remained  void  because 
the  constitutional  provisions  would  have  rendered  void  the  judgment  of  this 
court,  if  they  did  that  of  the  circuit  court.  If  this  court  had  affirmed  the 
judgment,  it  would  have  in  effect  decided  that  the  Constitution  did  forbid 
the  payment  of  Frank's  claim  in  the  manner  adjudged  by  the  circuit  court. 
Suppose  there  was  a  change  in  the  personnel  of  the  judge  of  the  circuit  court 
and  of  this  court;  and  the  lncumlx»nt  of  the  circuit  liench  should  be  of  the 
opinion  that  the  Constitution  di»l  forbid  the  collection  of  Frank's  debt  in 
the  manner  adjudged  by  his  predtcessor,  and  for  that  reason  hold  the  judg- 
ment void;  and  this  court,  by  reasm  of  the  change  in  its  personnel,  would 
affirm  the  judgment  for  the  same  reason  which  induced   the  circuit  court  to 

render  it.  The  first  judgment  would  not  be  declared  void  because  the  court 
« 

which  renderetl  it  did  not  have  jurisdiction  of  the  parties  and  .subject  mat- 
ter, but  becau.se  in  the  opinion  of  the  incumbents  of  the  judicial  positions 
their  predece.ssors  rendered  erroneous  judgments.  If  this  could  be  done  there 
would  be  no  stability  in  judgments  of  courts.  The  mere  statement  of  the 
supposed  cases  answer  the  argument  of  counsel. 
The  judgment  is  afflrmed. 


WHITE,  BRANCH,  McCONKIN,  SHELTON  HAT  CO.  v.  CARSON  &  CO. 

(Filed  December  11,  1903— Not  to  be  reported.) 

1.  Sales— Time  of  delivery— Where  an  order  or  contract  for  the  purchase  of 
goods  fixes  the  time  for  their  delivery,  the  date  so  fixed  controls  and  the 
failure  of  the  seller  to  comply  with  that  provision  releases  the  buyer  from 
the  obligation  to  accept  and  pay  for  the  goods,  if  subsequently  delivered. 

2.  Acceptance  of  order  by  seller — Advice  from  the  seller  of  goods  to  the 
buyer  that  he  would  give  his  order  '*careful  attention"  did  not  amount  to 
an  unequivocal  acceptance  of  the  order,  and  when  more  than  ten  days  had 
elapsed  after  the  expiration  of  the  day  on  which  the  goods  should  have  been 
delivered  the  buyer  had  the  right  to  assume  that  the  seller  did  not  intend  to 
ship  them. 

3.  Acceptance  of  goods— The  mere  receipt  of  the  goods  by  a  salesman  of 
the  buyer,  in  the  latter's  absence,  and  the  opening  of  them  for  the  purpose 
of  ascertaining  whether  they  were  in  good  order  did  not  amount  to  an  ac- 
ceptance thereof  when  delivered  subsequently  to  the  agreed  date. 

4.  Questions  for  court  and  jury— What  coustitut**s  an  acceptance  is  a  mixed 
question  of  law  and  fact,  and  is  usually  for  the  jury  to  determine  in  view  of 
the  particular  circumstances  of  the  case. 

G.  B.  Lyklns  for  appellant.  ;_    j 

Glenn  &  Ringo  for  appellee. 
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Appeal  from  Ohio  Circuifc  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnaiu. 

On  the  14th  day  of  January,  1902,  the  appellees,  Carson  &  Co.,  who  were 
conducting  a  retail  store  in  Hartford.  Ky. ,  gave  a  written  order  to  a  travel- 
ing salesman  of  appellant,  the  White,  Branch,  McConkin,  Shelton  Hat  Co., 
of  St.  Louis,  Mo.,  who  were  doing  business  as  jobbers,  for  1376.15  worth  of 
hats  and  caps,  which  were  to  be  shipped  on  the  loth  of  February  following. 

Upon  the  receipt  of  this  order,  appellants  wrote  appellee  as  follows: 

*'We  will  give  your  order  our  careful  attention. " 

The  bill  of  goods  not  having  been  delivered  on  time,  appellees,  on  the  27th 
clay  of  February,  wrote  appellants  as  follows: 

"Suppose  you  do  not  intend  to  ship.     Will  buy  more  while  in  Louisville. 

Will  not  need  yours  in  case  you  mean  to.  Sorry  that  we  were  disap- 
pointed.'* 

Appellants  replied  to  this  letter  J)y  telegram  on  February  28,  as  follows: 

"St.  Louis.  February  28,  1903. 

"Carson  &  Co.,  Louisville,  Ky.,  Care  of  Kentucky  Jeans  Clo.  Co.— Letter 

27th  received.     Goods  were  shipped  on  the  2fith." 

Appellee  responded  as  follows : 

"Louisville,  Ky.,  March  4,  1902. 

"White,  Branch,  McConkin,  Shelton  Hat  Co.  : 

"Gents— We  got  your  message  yesterday  when  we  came  in  from  Cincin- 
nati. W^e  had  bought  and  the  bill  had  been  shipped  before  we  heard  from 
you.  W^e  want  to  know  when  our  bill  was  ordered  shipped.  We  thought 
that  we  had  ordered  the  bill  shipped  from  10th  to  15th.  But,  if  it  was  later, 
we  are  up  against  it.  Write  u^  at  Hartford,  Ky.,  as  we  will  leave  here 
Wednesday. ' ' 

On  March  8th,  appellees  wrjte  appellants  as  follows: 

*' White,  Branch,  McConkin,  Shelton  Hat  Co. : 

"QentB— We  are  returning  all  hats  bought  of  you.    Sorry  you  did  not  ship 

on  time,  as  we  missml  business;  had  to  pay  the  frleght  on  the  hats,  as  well 

as  some  labor.    We  like  your  Mr.  Williams,  and  only  gave  him  the  order  on 

that  account. 

"Yours, 

"CARSON  &  CO." 

It  appears  from  the  testimony  that  this  bill  of  goods  arrived  at  Beaver 
Dam,  Ky.,  the  nearest  railway  station  to  Hartford,  about  the  1st  day  of 
March,  and  were  delivered  by  the  railroad  company  to  Henry  Fields,  who 
conducted  a  transfer  business  between  Beaver  Dam  and  Hartford,  and  were 
by  him  delivered  in  due  course  to  the  firm  of  Carson  &  Co..  in  Hartford, 
Ky.,  daring  the  absence  in  Cincinnati  and  Louisville  of  Henry  Crason,  the 
member  of  the  firm  who  gave  the  order  for  the  goods;  and  that  they  were 
taken  in  charge  by  a  salesman  in  the  employ  of  the  firm,  and  opened  for  the 
purpose  of  ascertaining  whether  they  were  in  good  order  or  not.  But  none 
of  them  had  been  sold  or  placed  on  the  shelves  for  sale  before  the  return  of 
Henry  Carson,  who  at  once  directed  that  they  should  be  reboxed  and  re- 
turned to  appellant  in  St.  Louis.  On  this  state  of  facts,  appellant  sued  ap- 
pellees for  the  contract  price  of  the  hats.     Appellees  in  thier  answer  denied 
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liability  because  the  goods  were  not  delivered  by  the  15th  of  February.  an<I 
made  their  answer  a  counterclaim  for  $4.80  freight  charges,  which  they  had 
paid.  Appellants  plead  in  their  reply  that  appellees  had  waived  the  con- 
dition as  to  time  in  the  shipment  by  the  acceptance  of  the  goods.  A  jury 
trial  resulted  in  a  verdict  and  judgment  for  the  defendant,  which  we  are 
asked  to  reverse  principally  upon  the  ground  that  the  trial  court  erred  in  the 
instructions  given  to  the  jury,  which  are  as  follows: 

"1st.  The  court  instructs  the  jury  that  if  they  should  believe  from  the  evi- 
dence that  the  goods,  the  price  of  which  is  sued  for  in  this  action,  were  re- 
ceived and  accepted  by  the  defendants  by  opening  said  goods,  and  displaying^ 
them  for  sale,  they  should  find  for  plaintiff  the  price  of  said  goods  sued  for. 
*'2d.  But  if  they  believe  from  the  e\idence  that  said  goods  were  not  re- 
ceived and  accepted  by  defendant,  but  were  refused,  and  promptly  reshipped 
to  plaintiff,  or  within  a  reasonable  time,  returned  or  reshipped,  said  goods 
to  the  plaintiff,  they  should  find  for  the  defendant. 

"3d.  If  they  find  from  the  evidence  that  the  defendant  did  not  accept  the 
goods  sued  for  and  paid  the  freight  under  mistake,  they  should  find  for  de- 
fendant the  amount  of  said  freight  bill. " 

Where  an  order  or  contract  for  the  purchase  of  goods  fixes  the  time  for 
their  delivery,  this  controls,  and  a  failure  by  the  seller  to  comply  with   this 
provision  of  the  contract  releases  the  buyer  from  his  obligation  to  accept  and 
pay  for  the  goods,  if  subsequently  delivered.     (Story  on  Sales,  4  edition,  sec- 
tion 310;  Cleveland  Rolling  Mill  Co.  v.  Rhodes,  121   U.  S.,  255..)     Appellee 
was,  therefore,  under  no   legal   obligation  to  accept   the  goods  delivered   on 
the  1st  of  March,  which  should  have  l^een  delivered  at  least  ten  days  earlier. 
But  the  proof  In   this  case  shows  that  appellee  never  received  notice  of  an 
unequivocal   acceptance  of  their  order  from   appellant.      The   only   notice 
which  he  did  receive  was  that  appellafit  would  give  hie  order  careful  atten- 
tion.   When  more  than  ten  days  had  elapsed  after  the  expiration  of  the  day 
when  the  goods  should  have  been  delivered,  he  had  the  right  to  assume  that 
appellant  did  not  intend  to  ship  them,  and  to  supply  his  stock  by  purchase 
elsewhere.     Nor  do  we  think  that  the  mere  receipt  by  the  salesman  of  appel- 
lee of  these  goods  in  his  absence,  and  the  opening  of  the  boxes  in  which  they 
were   packed,  for  the   purpose  of  ascertaining  whether  they  were   in   good 
order,  amounted  to  an  acceptance  of  the  goods.     What  constitutes  an  accept- 
ance is  a  mixed  question  of  law  and  fact,  and  is  usually  for  the  jury  to  de- 
termine  in  view  of   the  particular  circumstances  of  the  case.     (21  A.  &  E. 
En.  of  Law,  2  edition,  1088.)    It  appears  from  the  evidence  in  this  case  that 
appellee  never  offered  the  goods  for  sale,  in  any  way,  or  exercised  any  other 
acts  of  ownership  over  them,  but,  on  the  contrary,  promptly  directed  their 
return  to  appellant  as  soon  as  he  was  apprised  of  their  arrival.     It  seems  to 
us  that  the  instructions  in  the  case  are  not  objectionable,  and  that  the  testi- 
mony supports  the  finding  of  the  jury. 
Judgment  affirmed. 
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TINES  V.  COMMONWEALTH. 
(Filed  December  11,  1903— Not  to  be  reported.) 

1.  Criminal  law— Evidence— The  sworn  statement  porcured  from  a  person 
by  a  representative  of  the  Commonwealth  under  the  guise  of  using  it  as  evi- 
dence against  the  unknown  perpetrators  of  a  crime  can  not  he  used  as  evi- 
dence against  that  person  when  suhsequentfy  accused  of  the  crime, 

2.  Instruction— An  instruction  which  groups  certtiin  facts  shown  by  the 
evidence  and  accentuates  them,  and  which  tells  the  jury  wiiat  presumption 
arises  from  them,  is  objectionable  under  the  accepted  rule  of  practice  in  this 
State. 

8.  Same— An  instruction  which  told  the  jury  to  draw  no  presumption  of 
guilt  fnmi  the  failure  of  the  defendant  to  testify  was  erroneous  in  that  it 
called  attention  to  the  very  thing  upon  which  the  law  enjoins  silence. 

B.  C.  Seay  and  Sam'l  H.  Crossland  for  appellant. 

Clifton  J.  Pratt  for  app.^Uee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Tom  Tines,  was  indicted  by  the  grand  jury  of  Graves 
county,  charged  with  the  offnnse  of  feloniously  breaking  into  the  warehouse 
of  Will  liyburn,  and  talking  and  carrying  away  therefrom  one  set  of  buggy 
harness,  the  personal  property  of  Ryburn.  I'pon  trial  he  was  convicted,  and 
seut(*nced  to  one  yeiir  in  the  penitentiary. 

It  was  conclusively  shown  by  the  Commonwealth  that  Ryburn 's  ware- 
house, or  barn,  was  feloniously  broken  into,  and  his  harness  stolen  there- 
from, in  July,  1901,  and  that  about  a  year  afterward  the  harness  was  found 
in  the  possession  of  one  Hicks.  The  only  evidence  in  any  way  tending  to 
connect  appellant.  Tines,  with  the  affair  is  his  own  affidavit,  which  the  act- 
ing county  attorney  procured  from  him,  under  the  guise  of  using  it  as  evi- 
dence against  the  unknown  perpetrators  of  the  crime.  This  affidavit  is  as 
follows : 

"T.  J.  Tines,  being  sworn,  states,  'last  fall  I  went  to  see  one  of  the  Man- 
grums.  I  think  his  Yiame  was  Ed,  about  buying  some  hogs  to  fatten,  and  I 
met  a  man  here  at  the  church  southwest  of  Boaz  sttition,  who  said  he  had 
sold  his  buggy  and  wanteil  to  sell  his  harness,  he  had  the  harness  in  his 
hack  or  buggy;  said  he  wanted  to  sell  me  a  pair  of  harness;  I  told  him  that 
I  didn't  particular  need  the  harness,  and  he  said  he  would  sell  me  a  pair 
cheap;  I  told  him  that  while  I  didn't  particularly  need  a  pair,  I  would  buy 
a  pair;  he  offered  to  sell  them  to  me  for  t5;  I  finally  bought  them  at  that 
figure  and  paid  him  the  money  for  them ;  I  think  probably  I  had  the  harness 
more  than  a  month  when  I  sold  them  to  Hicks,  but  I  am  not  sure  as  to  the 
time;  I  was  coming  towards  home  when  I  met  the  man  that  I  got  the  har- 
ness from;  he  was  traveling  south  I  think;  he  was  a  m(A:lium- sized  negro; 
seemed  to  be  a  middle-aged  man;  don't  know  that  I  ever  met  him  before  or 
not.  I  traded  it  to  U.  S.  Hicks  for  a  double-barreled  shotgun,  breech-load- 
ing shotgnn;  I  gave  hiin  $7  to  boot,  this  trade  took  place  with  Hicks  some 
time  after  Christmas,  something  near  a  month  after  Christmas;  I  got  the 
gear  some  time  in  the  fall  from  the  negro,  couldnt'  tell  when;  don't  know 
the  month;  couldn't  say  whether  it  was  the  fore  part  or  the  latter  part  of 

vol.  25—78 


1234  TINES  V.  OOMMONWEALTH.  'i 

the  fall;  don't  know  whether  It  was  in  the  middle  of  the  fall  or  not;  don't 
know  whether  it  was  in  September.  October  or  November;  can't  remember 
positively  as  to  what  time  it  was  in  the  fall;  I  simply  know  it  was  in  the 
fall  and  before  Christmas;  don*t  remember  whethei  the  ne^ro  I  got  the  gear 
from  was  well  dressed  or  not;  I  made  the  trade;  it  was  in  the  road  that  runs 
from  the  schoolhouse  to  Boaz  station  that  the  trade  was  made;  I  believe  it 
vvas  about  two  miles  from  the  schoolhouse:  I  ha(^  done  been  to  see  one  of 
the  Mangrums;  when  I  met  this  darkey,  after  seeing  Mangrum  I  went  on 
down  to  see  Preacher  Wilkes;  just  went  to  see  Wilkes  on  a  visit. 

"T.  J.  TINES.'  " 

W^harton,  in  his  work  on  Criminal  Evidence,  section  668,  says  that  "the 
testimony  of  an  accused  party,  taken  as  such,  is  not  admissible,  when  such 
accused  party  is  put  on  his  oath  and  sworn,  and  examined.  This  rule  is 
founded  upon  the  unreliable,  ns  well  as  the  inquisitorial  character  of  such 
statements;  and,  therefore,  when  a  man,  having  been  arrested  by  a  con- 
stable, without  warrant,  upon  suspicion  of  having  committed  murder,  was 
examined  as  a  witness  at  the  coroner's  inquest,  it  was  held  that  the  state- 
ments thus  made  by  him  were  not  admissible  against  him  on  his  trial  for 
the  murder.  The  same  rule  obtains  where  the  defendant  is  compelled  to 
answer  under  oath  questions  by  the  committing  magistrate." 

We  think  the  affidavit  introduced  in  this  case  clearly  comes  within  the  rule 
of  law  above  stated,  and,  as  it  constituted  the  sole  link  in  any  way  connect- 
ing appellant,  Tines,  with  the  commission  of  the  crin-e,  the  court  should 
have  peremptorily  instructed  the  jury  to  find  him  not  guilty. 

Neither  of  instructions  numbers  two  and  four  should  have  been  given. 
Numbers  one  and  two  contained  the  whole  law  of  the  case.  Number  two  is 
objectionable,  because  it  groups  and  accentuates  certain  portions  of  the  evi- 
dence, and  undertakes  to  tell  the  jury  what  weight  to  give  the  same.  This 
court  has  often  held  it  to  be  error  to  group  certain  facts  shown  by  the  evi- 
dence, and  to  unduly  accentuate  them;  and  when  the  court  t«lls  the  jury 
what  presumption  arises  from  certain  stated  facts,  it  invades  the  province 
of  the  jury,  w^ho  should  be  left  to  weigh  the  evidence,  themselves,  and  to 
draw  their  own  conclusions  therefrom. 

In  number  four,  the  jury  were  instructed  "that  th**y  shall  not  comment 
upon  the  failure  of  the  defendant  to  testify;  neither  shall  they  draw  any 
presumption  of  his  guilt  from  his  failure  to  testify."  The  jury's  mind  was 
thus  directed  to  the  fact  that  appellant  had  not  testiflj'd  in  his  own  behalf, 
and  no  comment  by  the  Commonwealth's  attorney  could  have  been  more  in- 
jurious to  his  interest,  than  was  done  by  this  instruction.  The  court,  by 
the  instruction  in  question,  did  appellant  th(3  very  injury  which  it  is  the 
object  of  the  law  to  prevent.  Appellant  w^**  entitled  to  absolute  silence  on 
his  failure  to  testify  in  his  own  behalf.  (Subsection  1,  section  22B,  Criminal 
Code. ) 

For  the  reasons  above  indicated  the  judgment  is  rt^ versed  for  proceedings 
consistent  with  this  opinion. 
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BEREA  COLLEGE  v.  POWELL. 
(Filed  December  11,  1908— Not  to  be  reported. ) 

1.  Bill  of  exceptioDS— A  paper  purporting  to  be  a  bill  of  ezoeptions  not 
«lgDed  by  the  circuit  judge,  or  proved  by  bystanders,  and  not  filed  in  the 
circuit  court,  being  merely  tendered,  is  not  properly  a  part  of  the  record  an4 
should  be  stricken  out. 

a.  Libel— A  publication  in  a  newspaper  that  certain  witnesses  were  on 
their  way  to  a  certain  place  "where  they  will  testify  in  the  case  of  the 
Powell  Brothers  and  Frank  Gay  for  burning  the  Powell  school  house"  I9 
libelous,  and  is  sufficient  to  support  a  cause  of  action. 

Smith  &  Bush  for  appellant. 

H.  C.  Hazelwood  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  filed  this  action  to  recover  of  appellant  damages  for  an  alleged 
libel  published  concerning  him  in  a  paper  owned  and  issued  by  appellant. 
The  publication  complained  of  is  in  these  words:  "John  W.  Cope  and  Mr, 
J.  W.  Van  winkle,  both  of  Berea,  stopped  over  Thursday  night  at  J.  B. 
Hatfield's.  They  were  going  to  McKee,  where  they  will  testify  in  the  case 
of  the  Powell  brothers  and  Frank  Gay  for  burning  the  Powell  schoolhouse. ' * 
The  defendant  demurred  to  the  petition.  Its  demurrer  was  overruled.  It 
then  entered  a  motion  that  the  cyurt  ruled  the  plaintiff  to  verify  his  petl* 
tion,  l>ut  no  action  was  taken  on  this  motion,  and  the  defendant  filed  an* 
«wer.  The  jury  found  for  the  plaintiff  in  the  sum  of  |3oO.  The  defendant's 
motion  for  a  new  trial  was  oi^erruled,  and  time  given  until  the  first  day  of 
the  next  term  for  it  to  tender  a  bill  of  exceptions.  On  the  first  day  of  the 
next  term  the  defendant  tendered  a  bill  of  exceptiops.  The  circuit  judge 
died  during  that  term  without  signing  the  bill,  and  an  order  was  entered 
Allowing  until  the  third  day  of  the  next  term  to  complete  and  tender  the 
bill  of  exceptions.  Without  any  further  order  in  the  case,  the  defendant  haa 
brought  the  record  here,  and  the  plaintiff  has  entered  a  motion  to  strike  out 
the  bill  of  exceptions  because  It  is  not  signed  by  the  circuit  judge,  or  proved 
by  bystanders,  and  was  not  filed  in  the  circuit  court,  but  only  tendered. 
The  motion  must  be  sustained,  for  the  paper  is  not  properly  a  part  of  the 
record,  or  authenticated  in  any  way.  This  leaves  for  consideration  only  the 
question  of  the  sufficiency  of  the  petition  on  demurrer,  and  the  sufficiency 
<i(  the  pleadings  to  support  the  judgment. 

The  demurrer  to  the  petition  is  based  on  the  idea  that  the  words  charged 
were  not  lit)eious;  it  is  insisted  that  they  do  not  import  any  charge  against 
the  Powell  brothers,  and  that  on  the  face  of  the  publication  it  may  be  that 
the  case  against  them  was  for  a  negligent  burning  of  the  schoolhouse  and 
not  fur  an  intentional  act.  McKee  is  the  county  seat  of  Jackson  county. 
The  statement  that  the  persons  named  were  going  to  McKee  where  they 
would  testify  in  the  case  of  the  Powell  brothers  for  burning  the  Powell 
schoolhouse  naturally  imported  a  trial  in  court,  and  that  the  subject  of  this 
trial  was  the  case  of  the  Powell  brothers  for  burning  the  Powell  school* 
house.  If  it  was  supposed  that  the  burning  was  from  negligence  or  acci- 
dent, and  not  by  design,  and  this  was  meant  by  the  publication,  the  defend- 
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ant  might  have  pleaded  and  proved  the  facts.  This  it  did  not  do.  On  the- 
contrary,  it  pleaded  that  there  was  a  general  rumor  that  the  plaintiff,  Gay, 
had  biirned  the  schoolhonse  for  ascertain  reason,  and  that  the  publication 
wafl  made  under  the  impression  that  he  would  be  charged  with  burning  the 
Bohoolhouse,  and  that  when  it  was  found  out  that  this  was  a  mist^ike,  it  rw- 
traoted  the  publication.  The  answer  (••^rtninly.  made  the  petition  good.  In 
the  construction  of  language  all  the  circumstances  of  its  publication  must 
be  considered,  and  that  meaning  will  \ye  given  it,  which,  in  the  light  of  the 
circumstances,  it  may  be  fairly  presumed  to  have  conveyed  to  those  to  whtim 
it  was  p\iblished.  (Townsend  on  Slander,  section  133.)  The  words  are  to 
be  taken  in  their  natural  meaning;  courts  formerly  construed  language  in- 
mitiori  sensu;  but  this  is  no  longer  the  rule,  and  where  the  words  are 
capable  of  two  constructions,  one  actionable,  and  the  other  not,  the  court 
will  adopt  that  construction  which  the  circumsstances  show  the  words  nat- 
urally bore  (Townsend  on  Slander,  section  142);  and  after  verdict,  it  will 
usually  construe  the  language  in  that  sense  which  will  support  the  verdict, 
(lb.,  section  142.)  In  the  absence  of  a  bill  of  exceptions,  we,  therefore,  con-^ 
elude  that  there  is  no  ground  for  disturbing  the  verdict. 
Judgment  affirmed. 


MILLER  V.  COMMONWEALTH. 
(Filed  December  11,  1903.) 

1.  Criminal  law— Gaming— Indictment— Where  an  indictment,  whiclv 
charged  the  accused  with  the  offense  of  setting  up  a  faro  bank,  in  stating- 
the  circumstances  of  the  offense  charged  averred  that  he  operated  "a  faro 
bank  and  other  machines  and  contrivances  cimimonly  used  in  betting,*'  the 
Indictment  is  not  bad  for  duplicity,  but  the  averment  as  to  the  "other  ma- 
chine and  contrivances"  must  l)e  rejected  as  surplusage,  and  the  prosecution 
limited  to  the  offense  of  setting  up  or  candying  on  a  faro  bank. 

2.  Same— Changing  name  of  game— A  person  charged  with  the  offense  of 
Betting  up  and  carrying  on  a  faro  bank  is  guilty  if  it  be  shown  that  he  set 
up  a  game  of  cards  played  according  to  the  rules  of  what  is  known  as  faro, 
although  modified  and  changed  in  some  immaterial  particular  and  called  by 
another  name. 

8.  Prejudicial  error— Statement  of  Commonwealth's  attorney— The  state- 
ment of  the  ComiTionwealth's  attorney,  in  argument  to  the  court,  and  in  the 
presence  of  the  jury,  that  he  knew  that  a  witness,  who  had  stated  that  he 
did  not  think  the  accused  was  the  dealer  in  a  game  which  he  had  witnessed, 
had  testified  before  the  grand  jury  tiiat  the  accused  was  the  dealer  was  not 
prejudicial  to  the  accused  where  he  himself  admitted,  when  he  took  the 
Btand,  that  he  was  the  dealer. 

4.  Same— Bill  of  exceptions— Alleged  misconduct  of  the  Commonwealth's. 
attorney  in  the  final  argument  to  the  jury  can  not  be  considered  on  appeal 
where  no  exception  was  taken  at  the  time,  and  notice  was  first  taken  of  It 
on  the  motion  for  a  new  trial. 

Chas.  J.  Bronstou  for  appjllant. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Fayette  Circuit  Court.  .   ^^ 

Opinion  of  the  court  by  Judge  Uobson. 
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The  first  question  made  In  this  case  is  as  to  the  suflBoiency  of  the  indict- 
ment, which  is  as  follows:  "The  grand  jury  of  Fayette  county,  in  the  name 
and  by  the  authority  of  the  Commonwealth  of  Kentucky,  accuse  George 
Miller  and  Tim  McCauliffe  of  the  crime  of  setting  up  a  faro  bank,  commit- 
ted as  follows,  viz.  :  That  said  George  Miller  and  Tim  McCauliffe  on  the  88d 
day  of  December,  lfl02,  in  the  county  aforesaid,  did  unlawfully  and  wilfully 
in  rooms  in  a  building  on  Limestone  street  l)etween  Main  and  Short,  and 
Dyer  what  is  known  as  Heinl's  saloon,  set  up  and  carry  on,  keep,  manage, 
-conduct  and  operate  a  faro  bank  and  other  machines  and  contrivances  com- 
monly used  in  betting  whereby  money  and  property  might  be  won  and  lost, 
and  at  which  money  and  property  and  checks  representing  money  and  prop- 
-erty  were  won  and  lost,  against  the  peace  and  dignity  of  the  Commonwealth 
of  Kentucky.'* 

The  Indictment  is  based  on  the  following  statutory  provisions:  "That 
whoever,  with  or  without  compensation,  shall  set  up,  carry  on,  keep,  man- 
age, operate  or  conduct,  or  shall  aid  or  assist  in  setting  up,  carrying  on, 
keeping,  managing,  operating  or  conducting  a  keno  bank,  faro  bank,  or 
other  machine  or  contrivance  used  in  betting,  whereby  money  or  other 
thing  may  be  won  or  lost;  or  whoever  shall,  for  compensation,  percentage 
or  commission,  set  up,  carry  on,  manage,  operate  or  conduct  a  game  of 
•cards,  oontz  or  craps,  whereby  money  or  other  thing  may  be  won  or  lost,  or 
fihall,  with  or  without  compensation,  percentage  or  commission,  aid,  assist, 
or  abet  in  setting  up,  carrying  on,  managing,  operating  or  conducting  any 
game  so  set  up,  carried  on,  managed  or  conducted,  for  compensation,  per- 
-centage  or  commission,  shall  be  fined  1501)  and  costs,  and  confined  in  the 
penitentiary  not  less  than  one  nor  more  than  three  years;  shall  be  deemed 
infamous  after  conviction,  and  be  forever  thereafter  disqualified  from  exer- 
-cising  the  right  of  suffrage,  and  from  holding  any  office  of  honor,  trust  or 
profit,  whether  it  l)e  State,  county,  city  or  municipal.  The  judgment  of 
-conviction  in  each  case  shall  recite  such  infamy  and  disqualification,  and 
shall  not  be  valid  without  such  recittil.  The  provisions  of  this  section  shall 
not  include  nor  be  applicable  to  persons  who  play  at  such  games,  tables, 
banks,  or  with  such  machine  or  contrivance,  unless  they  take  other  part  in 
-setting  up,  conducting,  keeping,  managing,  operating  or  carrying  on  such 
tables,  banks,'  games,  machine  or  contrivance,  or  aid  or  assist  in  setting  up, 
keeping,  conducting,  managing  or  operating  such  game,  bank,  tables,  ma- 
chine or  contrivance."     (Kentucky  Statutes,  section  1960.) 

**The  change  of  name  of  any  of  the  games,  Ixinks,  tables,  machines  or 
contrivances  mentioned  or  included  in  the  preceding  section,  shall  not  pre- 
vent the  conjriction  of  any  person  violating,  the  provisions  thereof;  but  no 
prosecution  shall  be  commenced  under  said  section  later  than  five  years 
after  the  commission  of  the  offense,  nor  shall  its  provisions  apply  to  persona 
who  sell  combination  or  French  ixjIIs  on  any  regular  race  track  during  the 
races  thereon.  An  indictment  for  a  violation  of  the  preceding  section  may 
-charge  the  accused  in  one  count  with  any  or  albof  the  offenses  mentioned  or 
included  therein."    (Kentucky  Statutes,  section  1961. ) 

..  The  defendants  demurred  to  the  indictment  for  duplicity.  The  demurre'^ 
was  overruled.  A  separate  trial  was  awarded,  and  on  the  trial  of  the  appel- 
lant, Miller,  the  court  limited  the  evidence  to  the  setting  up  of  a  faro  bank. 
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By  section  194  of  the  Code,  the  iDdictment  must  be  direct  and  certain  as  re- 
gards, first,  the  party  charged;  second,  the  offense  charged;  third,  the  count j- 
in  which  the  offense  was  committed;  fourth,  the  particular  circumstanoea 
of  the  offense  charged,  If  they  be  necessary  to  constitute  a  complete  ofTenKe. 
tTnder  this  section  it  has  been  held  that  the  indictment  in  the  part  of  It 
(naming  the  offense  charged)  must  correctly  designate  the  offense.  (Brooka 
V.  Commonwealth,  08  Ky.,  148;  Commonwealth  v.  Tupman,  17  Ky.  L&^r 
Sep.,  S17. )  The  indictment  before  us  in  this  part  of  it  specifies  the  offense 
With  which  the  defendants  were  charged  as  the  crime  of  setting  up  a  faro 
bank.  This  was  the  only  offense  charged,  although  in  the  accusative  part, 
of  the  Indictment  it  is  stated  that  he  had  not  only  set  up  a  faro  bank,  bo^ 
other  machines  and  contrivances  commonly  used  in  betting.  For  the  latter* 
words  must  be  rejected  as  surplusage  as  only  the  offense  of  setting  up  a  faro 
bank  is  charged  against  the  d^endants  in  the  part  naming  the  offense. 
tJnder  this  indictment  no  conviction  could  be  had  except  for  setting  up  or- 
carrying  on  a  faro  bank,  and  the  court  properly  so  ruled,  excluding  all  evi- 
dence except  that  relating  to  this  offense. 

The  proof  leaves  no  doubt  that  the  defendant,  Miller,  set  up  and  carriecl 
on  a  game  at  which  money  and  property  was  won  and  lost.  He  rented  the- 
rooms,  and  was  the  dealer  in  the  game,  but  it  is  insisted  that  the  game  waa 
not  faro,  but  baccarat.  Faro  is  played  with  a  pack  of  fifty-two  cards  dealt 
from  a  box  with  a  layout  of  thirteen  cards  spread  out  on  the  table  or  fastened 
to  the  table  or  painted  on  it  or  on  the  cloth  over  it.  The  dealer  deals  out 
the  cards  from  the  box.  The  players  bet  against  the  bank  or  dealer,  placing 
their  money  on  some  card  on  the  table,  and  winning  or  losing  according  aa 
the  cards  come  out  of  the  box.  In  baccarat  a  similar  box  is  used.  The  cards 
are  dealt  In  the  same  way,  except  there  are  no  sevens  in  the  deck,  the  pack, 
therefore,  consisting  of  forty  eight  cards.  The  betting  is  done  in  the  same 
way,  and  there  seems  to  be  no  difference  between  the  game  of  baccarat  and 
faro  according  to  the  evidence,  except  that  in  baccarat  the  sevens  are  not  in 
the  deck,  and  there  Is  no  seven  in  the  layout  on  the  table,  and  from  the  ab- 
sence of  the  seven,  as  explained  by  the  witness,  "If  you  put  a  bet  on  the- 
corner,  the  five  next  to  the  six,  it  is  not  a  bet— it  don't  take  the  next  card, 
because  there  is  no  next  card  there,  but  in  faro  it  would  involve  the  five  or 
seven."  Except  for  the  absence  of  sevens,  the  game  of  biiccarat,  as  shown 
by  the  evidence,  is  precisely  the  same  as  a  game  of  faro  in  the  way  the  game 
is  played,  the  way  the  bets  are  made,  and  in  every  other  respect.  In  illus- 
tration of  this,  it  may  be  added  that  some  of  the  witnesses  for  the  Common- 
wealth, who  had  more  or  less  experience  in  playing  faro,  took  the  game 
dealt  by  appellant  to  be  a  game  of  faro.  On  these  facts,  the  court  instructed 
the  jury  as  follows : 

*'l8t.  If  the  jury  believe  from  the  evidence,  beyond  a  reasonable  doubt» 
that  the  defendant,  George  Miller,  in  Fayette  county,  Kentucky,  between 
the  28d  day  of  December,  1807,  and  the  28d  day  of  December,  1902,  in  a  room 
in  a  building  on  Limestone  street,  between  Main  and  Short  streets,  in  LeX'^ 
ington,  Ky.,  and  over  what  is  known  as  Heinl's  saloon,  conducted  or  op- 
orated  a  faro  bank,  which  was  commonly  used  in  betting,  and  that  money^ 
or  checks  representing  money,  was  then  and  there  bet,  won  and  lost  upon 
games  played  upon  said  faro  bank,  the  jury  should  find  the  defendant  guilty ». 
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and  UDless  the  jury  do  so  believe  from  the  eTidence  beyond  a  reasonable  - 
doubt,  they  should  find  the  defendant  not  guilty. 

*  *Sd.  If  the  defendant  did  conduct  or  operate  a  machine  or  contrivance 
commonly  used  in  betting— and  if,  upon  said  machine  or  contrivance,  money 
or  checks  representing  money  were  bet,  won  and  lost,  yet  the  jury  shoulc^ 
find  the  defendant  not  guilty  unless  they  bi&lieve  from  the  evidence  beyond  a. 
reasonable  doubt,  that  such  machine  or  contrivance  was  a  faro  bank. 

*'8d.  A  game  nt  cards  played  according  to  the  rules  of  what  is  generally- 
known  as  faro,  is  a  game  of  faro— and  even  if  the  game  so  played  is  modified* 
or  changed  in  some  immaterial  particular,  it  Is  still  a  game  of  faro,  provided' 
the  game  as  played,  is  played  in  accordance  with  the  rules  and  principles  by' 
which  a  game  of  faro  is  played,  unless  the  game  as  so  modified  or  changed' 
is  generally  known  and  called  by  some  other  name  than  faro.    Any  game 
not  played  in  accordance  with  the  rules  and  principles  of  faro  is  not  a  game  • 
of  faro,  and  any  game  not  played  in  strict  accordance  with  the  rules  and 
principles  of  faro,  If  the  game  as  played  has  a  commonly  known  and  dis- 
tinctive name  not  that  of  faro,  is  not  a  game  of  faro. ' ' 

The  appellant  complains  of  so  much  of  the  charge  of  the  court  as  required' 
the  game  to  be  "generally  known  and  called  by  some  name  other  than  faro," 
and  asked  the  court  to  charge  the  jury  to  find  for  him  if  the  game  had  a  dis- 
tinctive name  other  than  that  of  faro  commonly  given  to  it  by  persons  par- 
ticipating in  it  and  familiar  with  it.  It  is  earnestly  insisted  for  him  that 
the  majority  of  people  may  never  have  heard  of  the  game  of  baccarat,  and. 
that  it  was  erroneous  to  require  that  the  game  should  be  generally  known 
and  called  by  that  name.  But  it  will  be  observed  that  this  qualification* 
made  instruction  three  more  favbrable  to  the  defendant  than  the  instruction 
would  have  been  without  it.  But  for  it  the  juryvwould  have  been  authorized 
to  convict  the  defendant  if  the  game  as  played  was  played  in  accordance 
with  the  rules  and  principles  of  faro,  although  modided  or  changed  in  soiiie- 
iminaterial  particular.  Not  only  so,  but  by  the  last  clause  of  the  instruc- 
tion if  the  game  as  played  has  a  commonly  known  and  distinctive  name 
other  than  faro,  there  could  be  no  conviction  unless  it  was  played  in  strict 
accordance  with  the  rules  and  principles  of  faro. 

These  Instructions  were  more  favortvble  to  the  defendant  than  the  law  war- 
ranted; for  by  section  1061,  Kentucky  Statutes,  above  quoted,  the  change  of 
the  name  of  any  of  the  games  mentioned  in  section  1P60  shall  not  prevent  the 
conviction  of  any  person  violating  its  provisions.  By  section  450,  Kentucky 
Stututes,  there  shall  be  no  distinction  in  the  construction  of  statutes  between 
civil  or  criminal  and  penal  enactments.  All  statutes  shall  be  construed 
with  a  view  to  carry  out  the  intention  of  the  legislature;  and  by  section  46(^, 
are  to  be  construed  liberally  with  a  view  to  promote  their  objects.  The  pur- 
pose of  the  provision  in  section  IfHV),  that  the  change  of  name  shall  not  pre- 
vent a  conviction.  Is  to  avoid  the  confusion  arising  from  the  fact  that  games . 
frequently  have  in  the  sporting  world  names  not  generally  known  among 
the  class  of  people  constituting  the  grand  juries. 

The  rule  is  well  settled  th^t  only  the  substance  of  the  issue  need  be  proved. 
(1  Bishop  on  Criin.  Pro.,  section  488b;  *Jones  v.  Commonwealth,  2  Ky.  Law- 
Rep.,  68;  Williams  v.  Commonwealth,  78  Ky.,  98;  Sutton  v.  Commonwealth,. 
97  Ky.,  308;  Boyd  v.  Commonwealth,  23  Ky.  Law  Rep.,  1017.)    The  defend- 
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ant  was  Informed  by  the  indictment  that  he  was  charged  with  carrying  on 
a  faro  banlc  in  a  certain  house  on  a  certain  street  in  Lexington.  He  was. 
therefore,  not  misled  as  to  the  nature  of  the  accusation  against  him  and  if 
the  game  he  carried  on  there  was  in  substance  a  game  of  faro,  although 
called  baccarat,  the  substance  of  the  issue  wiis  proved  and  the  defendant 
was  properly  convicted.  In  lieu  of  instruction  three  the  court  should  have 
simply  told  the  jury  that  if  the  game  was  played  in  accordance  with  the 
rules  and  principles  of  the  game  of  faro  it  was  a  game  of  faro  within  the 
meaning  of  the  instructions,  although  it  was  modified  and  changed  in  some 
immaterial  particular. 

When'the  witness,  Ed.  Oder,  was  on  the  stand  for  the  Commonwealth  and 
testified  to  seeing  some  games  going  on  in  the  room  he  was  asked  who  was  the 
dealer,  and  said  he  did  not  Isnow.  Being  then  asked  if  he  knew  the  defend- 
ant, Miller,  he  said  he  did.  He  was  then  asked  if  he  was  the  dealer  and  an- 
swered he  didn't  think  he  was.  Being  then  asked  if  he  testified  before  the 
grand  jury  a  month  or  six  weeks  before,  he  said  he  did.    Then  this  occurred: 

*'Q.  Didn't  you  testify  that  Mr.  Miller  was  the  dealer." 

Defendant  objects,  which  objection  is  sustained  by  the  court.  In  argu- 
ment upon  said  objection  the  Commonwealth  attorney  made,  in  substance, 
the  following  statement:  "1  do  not  intend  to  be  trifled  with  In  this  manner, 
when  I  know  that  the  witness  testified  before  the  grand  jury  that  he  played 
at  a  game  of  faro  with  Miller  dealing,  and  that  we  sent  out  for  Charley  Old- 
ham and  fixed  the  date  and  time.  The  attorney  for  defendant  moved  the 
court  to  set  aside  the  swearing  of  the  jury  because  of  the  prejudice  this  state- 
ment by  an  attorney  for  the  Commonwealth  would  make.  Motion  over- 
ruled, defendant  excepts. " 

It  appears  from  appellant's  afliidavit  that  the  court  ruled  the  Common- 
wealth attorney  should  jnake  no  such  statement;  but  it  is  urged  that  for 
this  the  swearing  of  the  jury  should  have  been  set  aside. 

The  remark  was  addressed  to  the  court  and  it  must  lie  presumed  that  the 
jury  would  try  the  case  according  to  the  evidence  as  they  were  .sworn  to  do 
and  not  be  governed  by  what  one  of  the  attorneys  might  improperly  say  in 
argument  to  the  court.  While  the  Commonwealth  attorney,  so  far  as  ap- 
pears, should  not  have  used  such  words  in  the  presence  of  the  jury,  we  do 
not  see  that  the  defendant  was  prejudiced  in  any  way  by  the  remark  for 
when  he  came  on  the  stand  in  his  own  behalf  he  tidmitted  being  the  dealer 
in  the  game  and  the  only  question  in  eflfect  made  was  whether  it  was  faro 
or  baccarat,  and  the  exact  facts  on  this  question  were  proved  .by  the  witnesses 
w.hich  he  himself  introduced,  there  being  no  substantial  contradiction  in  the 
evidence  as  to  them. 

Appellant  also  relies  on  misconduct  in  the  Commonwealth's  attorney  in 
his  concluding  argument  to  the  jury.  But  there  is  nothing  in  the  record  to 
show  this  except  the  afiidavit  of  the  defendant,  Miller,  filed  on  the  motion 
for  new  trial.  The  decisions  of  the  court  upon  the  motion  for  new  trial  are 
not  subject  to  exception.  (Criminal  Code,  section  281.)  The  exceptions  of 
a  party  shall  be  shown  upon  the  record  by  a  bill  of  exceptions  prepared, 
settled  and  signed  as  provided  in  the  Code  of  Practice  in  civil  oases.  (Code, 
section  282. )  None  of  the  matters  complained  of  as  to  the  concluding  argu- 
ment of  the  Commonwealth's  attorney  are  shown  by  the  bill  of  exceptions. 
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They  can  not,  therefore,  be  considered  in  this  court.  Neither  can  the 
objections  to  the  panel  of  the  jury.  (Curtis  v.  Commonwealth,  23  Ky.  I^aw 
Rep.,  267;  and  cases  cited;  Knoxville  Nursery  Co.  v.  Commonwealth,  21  Ky. 
Law  Rep. ,  1483. ) 

The  rulings  of  the  court  were  more  favorable  to  the  defendant  in  the  ad- 
mission of  evidence  than  they  should  have  been.  In  a  case  like  this  the 
<X)urt  may  properly  allow  the  witnesses  to  testify  to  what  they  saw  going  on 
in  the  room  and  also  allow  proof  to  be  made  as  to  what  a  game  of  faro  Is 
.and  then  on  the  evidence  the  jury  should  determine  whether  or  not  the  de- 
fendant set  up  or  carried  on  a  faro  bank. 

On  the  whole  case  we  see  no  error  to  the  substantial  prejudice. of  the  de- 
fendant and  the  judgment  complained  of  is,  therefore,  affirmed. 

Whole  court  sitting. 

Judges  Paynter  and  Nunn  dissenting. 


LEWIS  V.  KASH. 

(Filed  December  16,  1903— Not  to  be  reported.) 

Action  to  subject  interest  of  debtor  in  real  estate  to  judgment  debt— The 
evidence  is  sufficient  to  show  the  debtor's  interest  in  the  land,  and  the  trial 
court  properly  subjected  it  to  the  debt. 

W.  W.  Rawlings  for  appellant. 

Hazelrigg  &  Chenault  for  appellee. 

Appeal  from  Cloy  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  16th  day  of  November,  1888,  Philip  Fields  executed  his  promissory 
note  to  S.  H.  Kash  for  $85.  with  interest  thereon  until  paid.  In  181^8  Kash 
sued  on  this  note,  and  recovered  a  judgment  therefor,  on  which  execution 
issued,  and  wjis  returned  by  the  sheriff  "no  property  found."  In  1899  he 
brought  this  suic,  in  which  he  alleged  that  afu^v  the  creation  of  the  debt  for 
which  the  judgment  was  rendered  in  his  behalf.  Fields  and  his  father  in- 
law, Thad  Lewis,  had  jointly  purchased  from  N.  C.  Potter  a  tract  of  800 
acres  of  land,  and  that  a  deed  therefor  had  been  executed  to  them  jointly; 
that  after  the  rendition  of  the  judgment  in  his  hivor.  Fields  and  Lewis  never 
having  placed  their  deed  on  record,  had  procured  the  grantor,  Mrs.  Potter, 
to  execute  a  new  deed  to  Lewis  alone,  for  the  purpo.se  of  hindering  the  col- 
lection of  his  debt.  Lewis  was  made  a  party  to  this  suit,  and  filed  an  an- 
swer in  which  he  admitted  that  Fields  and  hijnself  had  jointly  contracted 
for  the  purchase  of  the  land  from  Mrs.  Potter,  and  that  she  had  made  to 
them  a  joint  deed,  but  that  soon  after  the  purchase  Fields  became  satisfied 
that  he  would  not  be  able  to  pay  his  part  of  the  purchase  money,  and  had 
agreed  that  Lewis  might  assume  the  whole  debt,  and  become  the  owner  of 
the  entire  tract  of  land;  and  that  in  accordance  with  this  agreement,  he  had 
actually  paid  the  entire  purchase  money  to  Mrs.  Potter,  and  that  she  had 
executed  to  him  alone  a  deed  for  the  land.  The  testimony  of  both  Fields 
and  Lewis  supports  the  averments  of  Lewis'  answer.  Plaintiff,  on  the  other 
hand,  introduced  the  testimony  of  two  witnesses,  Annie  J.  Fields  and  Pollie 
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J.  Little,  who  testified  to  a  conversation  between  Lewis  and  Fields,  In  which 
it  was  agreed  that  Fields  should  surrender  his  interest  in  the  land  to  Lewis; 
and  that  Lewis  was  subsequently  to  make  a  deed  to  Field ^s  part  to  hi8  wife, 
who  was  a  daughter  of  Lewis.  It  is  also  shown  that  both  Lewis  and  Fields 
lived  on  the  tract  of  land  in  different  houses,  and  that  before  the  institution 
of  plaintiff's  suit  had  agreed  upon  a  division  of  the  land  between  them.  It 
also  appears  that  in  a  suit  brought  by  Fields  against  a  third  party  for  tres- 
pass, that  he  testified  that  he  was  the  owner  of  one-half  of  the  land.  Under 
this  showing  the  trial  court  decided  that  Fields  was  the  owner  of  one-half  of 
the  tract  of  land,  and  that  it  was  liable  for  plaintiff's  debt. 

We  see  no  reason  why  the  judgment  should  not  be  affirmed,  and  it  is  so 
ordered. 


BRYANT,  &c.  V.  MAIN. 
(Filed  December  16,  1908— Not  to  be  reported  ) 

1.  Pleading— Defects  cured  by  judgment— Where  the  defendant  in  an  action 
to  recover  damagies  for  timber  cut  and  removed  from  lands  filed  answer  set- 
ting up  title  in  himself  and  pleading  an  estoppel  against  the  plaintiffs  and 
the  allegations  of  the  answer  were  controverted,  the  defects  therein,  if  any, 
arising  from  its  failure  to  allege  that  the  representations  of  the  plaintiffs 
that  the  land  was  vacant  and  had  not  been  previously  surveyed  had  been 
made  with  knowledge  on  their  part  of  the  facts  and  with  the  Intention  that 
defendant  should  act  upon  them,  and  to  state  that  the  defendant  did  not 
know  that  the  land  had  been  previously  surveyed  with  a  view  to  its  appro- 
priation, were  cured  by  proof  and  judgment. 

2.  Title  to  lands— Estoppel— Where  a  county  surveyor  and  one  who  acted  as 
chain  carrier  for  him  employed  to  make  a  survey  of  certain  lands  represented 
to  one  who  held  county  warrants  covering  the  land  that  the  land  was  vacant 
and  had  not  been  previously  surveyed  with  a  view  to  its  appropriation,  they 
are  estopped  to  afterwards  claim  the  lauds,  as  against  the  holder  of  the  war- 
rants, under  a  survey  which  they  had  previously  made  and  a  patent  issued 
thereon. 

3.  Same— Another  person  interested  with  them  in  the  lands,  who  was  pres- 
ent at  the  time  It  was  surveyed  for  the  holder  of  the  warrants,  was  also  es- 
topped, although  he  may  not  have  heard  the  representations  made,  as  he 
knew  the  purpose  of  the  survey  and  that  his  partners  were  misleading  the 
claimant  into  believing  that  the  land  was  VHcant. 

4.  Same— Where  the  calls  of  the  surveys  made  by  the  surveyor  for  himself 
and  his  partners  and  those  of  the  surveys  made  for  the  holders  of  the  county 
warrants  called  for  the  same  natural  objects,  which  were  notorious  and 
about  which  there  could  be  no  mistake,  Indicating  clearly  a  conflict  between 
them,  the  surveyor  and  those  interested  with  him  can  not  be  heard  to  say 
that  they  were  ignorant  of  the  fact  that  the  land  in  dispute  had  previously 
been  surveyed  by  them. 

Pitzer  D.  Black  and  Jas.  D.  Black  for  appellant. 

5.  B.  Dlshman  for  appellee. 
Appeal  from  Knox  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

Pursuant  to  two  land  warrants  issued  by  the  Knox  County  Court  to  appel- 
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lee,  James  Main,  J.  G.  Sprouls,  the  county  surveyor  of  Knox  county,  on 
December  IS,  1889,  laid  off  and  siirTeyed  to  Main  one  tract  of  140  acres,  and 
another  near  by,  but  distinct  from  it,  of  10  acres.  Pleasant  Bryant  and 
Hugh  Foley  were  the  chain  carriers.  Main  had  understood  that  Sprouls  had 
been  suryeying  in  the  neighborhood,  and  after  telling  Sprouls  what  land  he 
wanted  to  jyin  off,  asked  him  if  he  had  ever  run  it  for  any  one  else.  Sprouls 
said  he  had  not;  that  it  was  vacant  land;  and  told  Main  to  run  it.  Main 
told  him  what  he  had  heard  about  his  running  some  land  previous  to  that, 
and  that  he  wanted  him  to  tell  him  if  the  land  was  not  vacant,  and  Sprouls 
replied  that  he  had  not  run  it.  Bryant,  who  was  present,  said  that  Main 
was  very  fortunate  in  having  the  warrants  and  running  it  that  day,  and  if 
Main  had  not  done  so  it  was  their  business  that  day  to  have  run  the  land. 
Main  paid  Bryant  his  fees  as  chain  carrier,  he  also  paid  Sprouls  his  fees  for 
surveying,  and  in  addition  the  register*s  fees  for  obtaining  a  patent,  and 
Sprouls  agreed  to  send  the  surveys  in  to  the  register  and  get  the  patent. 
The  patent  did  not  come,  and  finally  Main  saw  Sprouls  and  told  him  if  he 
was  not  going  to  send  up  the  papers  to  give  him  a  copy,  and  he  would  send 
them  up.  Sprouls  promised  to  do  this.  Some  time  thereafter  Sprouls  sent 
Main  what  purported  to  be  a  copy  of  his  surveys  made  on  December  18,  1889^ 
but  the  paper  so  sent  was  a  survey  of  150  acres  in  one  body  and  embraced 
different  land  from  that  which  Main  had  In  fact  taken  up.  About  this  time 
Bryan  and  William  T.  Qolden  produced  a  patent  from  the  Commonwealth 
issued  on  Augsut.  80,  1890,  on  a  survey  made  by  Sprouls  of  date  November 
1,  1889,  for  100  acres  covering  the  greater  i)art  of  the  land  surveyed  by  Main 
on  December  18,  1889.  While  this  patent  was  issued  to  Golden  and  Bryant^ 
Sprouls  was  in  fact  the  owner  of  one-third  of  it,  and  they  afterwards  executed 
to  him  a  title  bond  or  deed  transferring  this  interest  to  him.  Golden  also 
transferred  an  interest  in  the  land  to  appellant  H.  B.  Lewallen;  but  none 
of  the  transfers  to  Sprouls  or  Lewallen  are  copied  in  the  record.  Sprouls 
then  offered  to  pay  back  to  Main  the  money  that  he  had  paid  him  in  Decem- 
ber, 1889,  for  making  the  survey,  and  for  the  register's  fees  for  the  patent, 
but  Main  refused  to  accept  it.  Main  had  entered  on  the  land  after  it  was 
laid  off  to  him  and  enclosed  a  part  of  it  claiming  to  the  extent  of  his  boun- 
daries. This  action  was  brought  by  Bryant,  Lewallen  and  Sprouls  against 
Main  to  recover  damages  for  timber  cut  by  Main  from  the  land.  Main,  by 
his  answer,  denied  that  their  survey  was  made  on  November  1,  1^89,  or 
before  his  survey.  He*  also  pleaded  an  estoppel  on  the  ground  thiat  Sprouls, 
Bryant  and  Golden  had  allowed  him  to  make  his  survey  under  the  circum- 
stances above  stated,  Golden  also  being  present  when  it  was  made  and 
giving  him  no  notice  of  their  claim.  The  defendants  i-eplied  denying  the 
facts  alleged  to  make  out  the  estoppel,  and  the  case  being  submitted,  the 
circuit  judge  gave  judgment  in  favor  of  Main.  From  this  judgment  Lewal- 
len, Bryant  and  Sprouls  appeal. 

Willie  the  evidence  was  conflicting,  on  the  whole  it  sustains  the  conclusion 
of  the  chanf^llor.  There  is  neither  pleading  nor  proof  in  the  record  that 
Lewallen  was  a  bona  fide  purchaser  without  notice.  On  the  contrary, 
Main's  possession  was  sufficient  to  put  him  on  notice.  It  is  earnestly  in- 
sisted that  the  answer  of  Main  pleading  the  estoppel  is  insufficient  in  that  it 
does  not  show  that  Main  did  not  know  at  the  time  he  made  his  surveys  that 
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the  land  had  been  previously  surveyed  with  a  view  to  its  appropriation,  or 
that  the  representations  then  made  to  him  by  the  appellants  were  made  with 
knowledge  actual  or  virtual  of  the  facts,  or  that  they  were  made  with  the 
Intention  that  Main  should  act  upon  them.  But  there  \^cas  no  demurrer  to 
,the  answer.  Its  allegations  were  controverted,  and  if  it  was  defective  it 
was  cured  by  the  proof  and  judgment.  The  proof  shows  that  the  Representa- 
tions as  alx)ve  stated  were  made  by  Sprouls  and  Bryant,  and  while  it  is  not 
clear  that  Golden  heard  them,  he  was  pivsent  at  the  survey,  and  knowing 
the  purpose  for  which  it  was  made,  he  could  not  remain  silent  and  allow 
Main  to  survey  the  land  without  notice  of  his  claim  when  he  knew  that  one 
of  his  partners,  Sprouls,  was  making  the  survey,  and  the  other,  Bryant, 
was  acting  as  chain  carrier,  both  receiving  from  Main  their  pay  for  doing 
so.  For  he  knew  that  Main  was  taking  up  the  land  as  vacant,  and  that  his 
partners,  Sprouls  and  Bryant,  were  helping  him  to  do  so,  and  he  was  bound 
to  understand  that  this  was  calculated  to  mislead  Main  into  the  belief  that 
they  had  no  claim  to  the  land.  The  plaintiffs  undertook  to  show  that  they 
did  not  know  at  the  time  where  their  survey  was,  and  that  Bryant  and 
•Sprouls,  in  effect,  told  Main  this,  or  told  him  that  they  did  not  know 
whether  the  land  was  vacant,  but  the  great  weight  of  the  evidence  is  against 
them  in  this,  and  we  agree  with  the  chancellor  that  they  were  charged  with 
tiotice  that  the  land  Main  was  surveying  is  the  same  as  that  embraced  in 
their  patent.  The  subsequent  conduct  of  Sprouls  is  inconsistent  with  any 
other  conclusion,  and  so  is  the  long  delay  of  the  plaintiffs  to  claim  the  land. 
Main  was  an  old  man,  and  had  nothing  in  his  hands  to  show  his  right  to 
the  land,  while  they  had  a  patent  for  it.  The  calls  of  the  survey,  as  given 
In  their  patents,  are  as  follows:  Beginning  at  a  white  oak  and  hickory, 
standing  on  Harp's  Creek  side,  it  being  a  corner  of  a  100-acre  survey  made 
in  the  name  of  Levi  Goin  and  beginning  corner  of  a  100-acre  survey  made  in 
the  name  of  James  Lee;  thence  7tt  K.  2H  poles  to  a  poplar,  Goin  comer;  thence 
S.  5W  K.  36  poles  to  a  black  oak  locust  and  white  oak,  the  beginning  corner 
•of  said  Goin,  standing  on  the  top  of  the  ridge  between  Harp's  and  Greasy 
creeks  and  on  the  Knox  and  Bell  county  line;  thence  with  the  Knox  and 
Bell  line  and  top  of  ridge  S.  10  K.  SOO  poles  to  the  corner  of  Knox  and  Whit- 
ley county;  thence  with  said  Knox  and  Whitley  c-ounty  line  N.  87  W.  100 
poles,  Mack  Lee  line;  thence  with  said  lines  to  Lewis  Sears'  lines;  thence 
with  said  Sears  lines  to  a  survey  made  for  James  Lee,  thence  wuth  said  Lee 
lines  to  the  beginning. 

The  calls  of  Main's  two  surveys  are  as  follows: 

1st.  One  hundred  and  forty  acres.  Beginning  at  a  beech,  a  corner  of  a 
100-acre  .survey  made  in  the  name  of  Lewis  Sears;  thence  N.  63  W.  80  poles 
to  a  poplar  and  dogwood,  corner  of  same;  thence  S.  60  E.  80  poles  to  a  stake; 
thence  S.  In  E.  ICO  poles  to  a  stake  on  the  county  line;  thence  with  the  county 
line  to  said  Main's  old  line;  thence  with  same  to  the  beginning. 

2d.  Ten  acre  tract.  Beginning  at  a  stake,  hickory  and  chestnut  oak,  a 
corner  of  a  100-acre  survey  made  in  the  name  of  Lewis  Sears,  and  a  corner 
of  a  survey  made  in  the  name  of  Mc.  I^ice;  thence  with  said  line  S.  15  W.  40 
poles  to  a  pine  on  the  Knox  and  Whitley  county  lines;  then  with  said  line 
K.  66  W.  70  poles  to  a  stake  on  said  Mains'  line;  thence  with  the  same  to  the 
Jijeginning. 
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.  It  is  incredible  that  a  surveyor  on  the  ground  malving  the  last  two  surveya 
could  have  been  ignorant  of  a  survey  made  by  him  only  about  a  month 
before,  or  that  he  could  have  failed  to  know  that  the  last  two  boundaries 
conflicted  with  the  first.  The  surveys  call  for  natural  objects  notorious  and 
about  which  there  could  l)e  no  mistake.  Plaintiffs'  sui-vey  calls  for  the 
Knox  and  Bell  county  line,  the  corner  of  Knox  and  Whitley  county  and  the 
Knox  and  Whitley  county  line.  It  also  calls  for  Mc.  Lee's  line  and  Lewis 
Sears'  line.  The  defendant's  ten  acre  survey  calls  for  a  pine  on  the  Knox 
and  Whitley  county  line  and  runs  thence  with  the  line  of  the  tract  of  land 
then  owned  by  Main.  His  other  survey  calls  for  the  county  line  and  to  run 
thence  with  the  county  line  to  his  line.  All  the  surveys  call  for  the  Lewis 
Sears  survey  and  the  Mc.  Lee  survey.  The  conflict  between  plaintiff's  sur- 
vey and  the  defendant's  survey  is  so  great  that  with  these  natural  objects 
before  him,  a  surveyor  on  the  ground  could  not  reasonably  be  ignorant  of 
the  conflict,  at  least  he  should  be  charged  with  notice  of  it  in  view  of  the. 
natural  objects  called  for.  The  same  is  true  of  Bryant  and  Golden,  for  they 
lived  in  the  vicinity,  and  hold  another  patent  near  by.  While  the  county 
line  is  called  for  in  the  survey  as  being  **on  the  top  of  the  ridge,"  it  is 
spoken  of  by  the  witnesses  os  on  top  of  the  mountain,  and  a  natural  object 
as  this  must- have  been  patent  t<3  parties  on  the  ground.  All  of  the  surveya 
call  for  the  land  lying  between  the  Lewis  Sears  100  acre*  survey  and  the 
county  line. 
Judgment  alBrmed. 


TOWN  OF  BROMLEY  v.  BODKIN. 
(Filed  December  15,  1803— Not  to  be  reported.) 

1.  Defective  sidewalk— Notice  to  municipality— Where  a  sidewalk  has  re- 
maineil  out  of  repair  for  a  period  of  several  months,  resulting  finally  in  in- 
jury to  a  pedestrian,  it  is  a  question  for  the  jury  whether  or  not  the  town 
authorities  might  not,  by  the  exercise  of  ordinary  care,  have  learned  of  the 
defect  and  remedied  it. 

9.  Same— The  fact  that  the  sidewalk,  whose  defect  caused  the  injury,  was 
constructed  by  the  owner  of  the  property  in  a  town,  whose  authorities  had 
never  required  the  property  owners  to  build  sidewalks,  did  not  relieve  the 
town  of  liability  for  injuries  resulting  from  defects  therein,  provided  such 
defect  was  known  to  the  authorities,  or  could  have  been  known  by  the  exer- 
cise of  ordinary  care,  In  time  to  have  been  repaired  by  them  before  the  acci- 
dent. 

Myers  &  Howard  for  appellant. 

6.  F.  Graziani  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  recovered  judgment  against  appellant  in  the  sum  of  $276  for  a 
severe  injury  to  her  ankle,  caused  by  a  fall  which  occurred  in  this  way:  Ap- 
pollee  was  employed  to  solicit  orders  for  a  tea  store  in  Ludlow,  and  for  this 
purpose  went  to  Bromley,  which  was  not  far  from  Ludlow.  In  coming  out. 
of  the  house  of  a  customer  on  Kenton  street  she  undertook  to  step  on  the 
sidewalk,  which  was  constructed  of  plank  laid  across  scantlings  that  ran^ 
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with  the  sidwealk.  The  planks  which  were  laid  across  the  scantlings  and 
at  right  angles  to  the  direction  of  the  sidewalk  were  long  enough  for  two 
people  to  walk  upon  when  abreast.  When  appellee  stepped  upon  the  plank 
for  the  purpose  of  getting  upon  the  sidewalk,  it  was  not  nailed  down  at  the 
other  end,  and  tilted  up  with  her.  By  this  she  was  thrown  down,  and  her 
foot  in  some  way  was  caught  and  severely  wrenched  and  sprained.  She  was 
laid  up  for  seven  months.  She  proved  that  the  same  thing  had  happened  to 
'  another  person  at  the  same  place  four  or  five  months  before,  and  that  the 
plank  had  remained  there  loose  from  that  time  until  she  was  injured,  and 
until  about  a  week  afterwards,  when  the  sidewalk  was  repaired.  Bromley 
is  a  place  of  about  600  people.  Kenton  is  a  cross  street  running  between 
Main  and  Roman.  It  was  laid  off  by  the  town  about  the  year  1899,  but  the 
town  authorities  had  done  no  work  upon  it  except  to  fill  some  holes  in  the 
carriage  way,  and  clean  out  the  gutters.  There  were  gutters  on  each  side 
made  by  a  plow.  There  were  no  sidewalks  on  the  square  except  the  one  she 
was  hurt  on,  which  was  constructed  by  the  owner  of  the  property.  At  other 
points,  the  people  walked  on  the  ground  or  on  planks  lying  on  the  ground. 

There  were  a  church  and  three  or  four  houses  cin  the  square,  but  the  town 
authorities  had  never  required  the  pn)perty  owners  to  build  sidewalks.  It 
is  urged  for  the  town  that  it  is  not  responsible  for  appellee's  injury  because 
no  proof  was  made  showing  that  it  hud  notice  of  the  defect  in  the  sidewalk, 
and  because  the  town  authorities  had  not  taken  charge  of  the  sidewalk  on 
this  street. 

As  the  plank  had  been  loose  for  some  months,  it  was  a  question  for  the 
jury  whether  the  town  authorities  ought  to  know  of  the  defect  in  the  side- 
walk. Where  a  defect  has  existed  as  long  as  this,  the  court  can  not  say  that 
the  town  authorities  might  not,  by  the  exercise  of  ordinary  care,  learn  of 
the  defect  and  have  it  remedied.  The  question,  therefore,  of  notice  to  the 
town  authorities  was  properly  left  to  the  jury.  (Fordsville  v.  Spencer,  S3 
Ky.  Law  Rep.,  1360;  Wickllffe  v.  Moring.  24  Ky.  Law  Rep.,  41P.)  It  is  im- 
material who  constructed  the  sidewalk  if  the  defect  was  known  to  the  city 
authorities,  or  might  have  been  known  by  them  in  the  exercise  of  ordinary 
care  in  time  to  have  repaired  it  before  the  accident.  The  sidewalk  was. old 
and  decayed.  The  city,  in  allowing  it  to  remain  out  of  repair,  failed  to  keep 
the  street  in  order,  and  is  liable  because  the  sidewalk,  in  the  condition  it 
was  and  had  been  for  some  time,  was,  as  found  by  the  jury,  dangerous.  O 
Smith  on  Municipal  Corporations,  section  iso-l. ) 

In  Henderson  v.  Sandefur,  74  Ky.,  550,  it  was  held  that  the  city  must  be 
permitted  to  exercise  its  discretion  us  to  whether  the  public  interest  requires 
the  improvement  of  the  streets  in  the  uninhabited  or  sparsely  settled  por- 
tions of  it,  and  its  decision  is  final;  that  was  an  action  to  recover  for  in- 
juries to  a  carriage  and  horses  received  on  Eleventh  street  in  Henderson, 
outside  of  the  inhabited  portion  of  the  city,  and  at  a  point  where  Eleventh 
street  had  never  been  used  by  the  general  public  as  a  street,  or  recognized  as 
such  by  the  city  government,  and  the  evidence  tended  to  show  that  neither 
the  wants  nor  the  convenience  of  the  public  required  that  it  should  be  main- 
tained as  a  street.  The  judgment  below  in  favor  of  the  plaintiff  was  re- 
versed, but  in  reversing  the  case  this  court  said:  **If  the  city  council  had 
taken  control  of  the  street  and  by  improving  or  repairing  it,  had  invited  the 
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public  to  use  it,  the  city  would  not  be  heard  to  say  that  it  was  not  necessary 
as  a  street.  Such  action  would  show  that  the  council  did  regard  it  as  neces- 
sary, or,  at  least,  as  expedient,  to  have  a  street  there  for  the  use  of  the  pub- 
lic." 

In  this  case,  the  city  authorities  had  taken  control  of  Kenton  street,  and 
had  invited  the  public  to  use  it.  It  was  within  the  inhabited  part  of  the 
town,  and  was  necessary  for  the  wants  and  conveniences  of  the  public. 

Judgment  affirmed. 

GREER  V.  GREER. 
(Filed  December  16,  1903— Not  to  be  reported.)^ 
Opinion,  ante,  655. 
F.  Hagan  for  appellant. 

Bennett  H.  Young  and  Marlon  W.  Ripey  for  appellee. 
Appeal  from  JeflFerson  Circuit  Court.,  Chancery  Division. 
Judge  Settle  delivered  the  following  response  to  petition  for  rehearing: 

It  is  incorrectly  assumed  in  the  petition  for  rehearing  that  the  conclusions 
of  law  expressed  by  the  court  in  its  opinion  in  this  case  were  bottomed 
wholly  upon  the  oases  of  Meyer  v.  Meyer,  3  Met.,  908,  and  Flcener  v.  Fice- 
ner,  8  Ky.  Law  Rep.,  867.  In  point  of  tact,  the  opinion  was  based  more 
especially  upon  Ficener  v.  Ficener,  supra,  and  Hendrix  v.  Hendrix,  26  Ky. 
Liaw  Rep.,  632.  The  latter  case  approves  the  rule  of  practice  as  to  the  setting 
aside  of  judgments  of  divorce  by  the  court  granting  them  during  the  term 
at  which  they  are  rendered,  where  the  condition  of  the  parties  is  unchanged 
as  expi^ssly  declared  in  Ficener  v.  Ficener. 

It  is  also  incorrectly  assumed  in  the  petition  for  rehearing  that  the  cases 
of  Meyer  V.  Meyer  and  Ficener  v.  Ficener  have  been  ''squarely  overruled" 
by  Bristow  v.  Bristow,  21  Ky.  Law  Rep.,  481;  that  the  latter  case  is  in  con- 
flict with  Meyer  v.  Meyer  must  be  admitted,  for  which  reason  the  opinion  in 
Meyer  v.  Meyer  to  the  extent  of  such  conflict  can  no  longer  be  reganled  as 
the  law  in  this  State,  but  as  the  case  of  Meyer  v.  Meyer  is  not  mentioned  in 
Bristow  V.  ^ristow,  it  can  not  be  said  to  have  been  "squarisly  overruled"  by 
that  case.  Ficener  v.  Ficener  is  not  only  not  overruled  by  Bristow  v.  Bris- 
tow, but  there  is  in  fact  no  conflict  between  the  two  cases. 

In  the  former  it  was  held  that  while  the  ground  for  setting  aside  ordinary 
judgments  at  law  or  in  equity  after  the  expiration  of  the  term  do  not  apply 
to  judgments  for  divorce,  which  become  final,  yet  a  judgment  in  a  divorce 
case  may  be  set  aside  during  the  term  at  which  it  is  rendered,  upon  reason- 
able notice  to  the  opposite  party,  where  the  conditions  of  the  parties  remains 
unchanged. 

In  Bristow  v.  Bristow  a  judgment  for  divorce  and  alimony  was  granted 
the  wife  by  the  Kenton  Circuit  Court,  which  is  a  court  of  continuous  session, 
on  November  29.  1808.  On  December  17th  thereafter,  which  was  after  the 
expiration  of  fifteen  days,  within  which  a  motion  for  a  new  trial  in  an 
equity  case  may  be  made  in  a  court  of  continuous  session,  and  as  admitted 
by  the  petition  for  rehearing  after  the  term  at  which  the  divorce  was  granted, 
the  husband  filed  grounds  and  motion  for  a  new  trial,  which  was  overruled 
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by  the  court.  Upon  the  appeal  of  the  case  to  this  court,  the  judgment  of  the 
lower  court  was  affirmed,  upon  the  ground  that  the  judgment  could  only  be 
set  aside  upon  petition  as  provided  by  section  420,  Civil  Code.  Obviously 
the  decision  was  correct,  as  the  motion  for  a  new  trial  came  too  late,  and 
was  without  notice  to  the  opposite  party.  But  it  does  not  conflict  with  the 
rule  of  practice  announced  in  Ficener  v.  Ficener,  which  holds  that  such  a 
judgment  may  l)e  vacated  upon  propter  notice,  and  before  the  expiration  of 
the  term,  where  the  condition  of  the  parties  remains  unchanged. 

In  Bentz  v  Bentz,  21  Ky.  Law  Hep.,  1226,  a  judgment  of  divorce  was 
regularly  enteretl  by  the  Kenton  Circuit  Court  in  l)ehalf  of  the  husband, 
and  the  case  stricken  from  the  docket.  In  a  day  or  two  after  the  judgment 
was  entered,  the  husllind  married  another  woman;  whereupon  the  judge  of 
the  court,  upon  his  own  motion,  and  without  notice  to  the  parties,  redock- 
eted  the  case,  and  set  aside  the  judgment  of  divorce  upon  the  ground  that  in 
thus  remarrying  so  soon  after  the  entering  of  the  judgment  of  divorce,  tht* 
conduct  of  the  husband  evinced  **an  utter  disregard  of  the  obligations  and 
sacredness  of  the  married  relations. ' ' 

The  lower  court  having  refused  to  set  aside  the  order  vacating  the  judg- 
ment, the  plaintiff  appealed,  and  upon  the  appeal  this  court  reversed  the 
judgment  annulling  the  decree  of  divorce.  It  can  not  he  doubted  that  the 
reversal  was  proper,  as  the  order  made  by  the  lower  court  vacating  the  de- 
cree of  divorce  was  without  notice  to,  and  not  upon  the  application  of  the 
parties  to  the  action,  and  was  entered  after  the  condition  of  the  parties  had 
been  changed  by  the  marriage  again  of  the  husband. 

In  MoCraken  v.  McCraken,  1U9  Ky.,  ?««,  the  judgment  was  entered  May 
36,  1898,  divorcing  the  plaintiff  from  his  wife.  On  July  16th  following,  and 
after  the  expiration  of  the  term  at  which  the  divorce  was  granti^d,  the  judg- 
ment of  divorce  was,  on  motion  of  defendant,  set  aside.  On  September  29 
thereafter,  the  defendant  filed  answer,  and  reply  was  then  filed  by  the  plain-  j 

tiff.     On  January  14,  18W),  the  cause  was  submitted,  and  judgment  rendered  | 

by  the  court  dismissing  the  petition.  The  plaintiff  on  January  21,  ]8^9,^en- 
tered  motion  to  set  aside  the  order  of  submission  and  judgment  of  January 
14,  1899,  also  the  order  of  July  16,  1898,  which  vacated  the  judgment  of 
divorce  rendered  by  the  court  in  his  favor  on  May  26,  1898.  Both  motions 
were  overruled  by  the  lower  court,  and  upon  the  appeal  of  the  case  to  this 
court,  it  was  held  that  the  order  which  set  aside  the  judgment  of  divorce  of 
May  26,  18^*8,  was  unauthorized  and  void. 

This  decision  was  also  proper,  for  as  already  stated,  the  judgment  divorc- 
ing the  plaintiff  from  his  wife  was  set  aside  by  the  lower  court  upon  her 
motion  after  the  expiration  of  the  term  at  which  it  was  granted.  The  de- 
cision was,  therefore,  in  line  with  Bentz  v.  Bentz;  Bristow  v.  Bristow, 
supra,  and  not  in  conflict  with  Ficener  v,  Ficener. 

In  Hendrix  v.  Hendrix,  25  Ky.  Law  Rep.,  632  (which  was  decided  only  two 
days  before  the  case  at  bar,  and  which,  though  cited  In  the  opinion,  is  not 
referred  to  in  the  petition  for  rehearing),  this  court  in  discussing  the  juris- 
diction of  courts  of  equity  over  judgments  in  divorce  oases,  re-afflrmed  the 
rule  stated  in  Ficener  v.  Ficener  in  practically  the  same  language  employed 
in  that  case,  which  is  as  follows  ''The  grounds  for  setting  aside  ordinary 
judgments  at  law  or  equity  after  the  expiration  of  the  term  do  not  apply  to 
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judgments  for  divorce,  which  become  final.  During  the  term,  however,  and 
while  the  condition  of  the  parties  remainn  unchanj<ed,  the  judgment  may* 
be  set  aside  at  the  instance  of  one  party,  but  not  without  notice  to  the  other.'*" 

In  the  same  paragraph  with  the  foregoing  quotation,  the  several  oases  re^ 
lied  on  by  counsel  in  the  petition  for  rehearing  are  cited,  but  without  any 
Intimation  from  the  court  that  they  are  in  conflict  with  Ficener  v.  Ficener, 

The  quotjition  from  Meyer  v.  Meyer,  3  Met..  310,  found  in  the  opinion  in 
the  case  at  bar,  was  used  for  the  purpose  of  showing  the  reasons  advanced 
by  the  distinguished  writer  of  the  opinion  in  that  case,  Judge  Stites,  for 
affording  to  courts  having  jurisdiction  in  such  cases  every  possible  means  of 
correcting  any  error  or  injustice  committed  in  the  judgment  complained  of, 
but  inasmuch  as  the  language  of  the  opinion,  on  the  page  following  that 
containing  the  quotation,  may  be  construed  as  expressing  approval  of  the 
conclusions  of  law  announced  in  tho  opinion  of  Judge  Stites,  supra,  so 
much  of  the  words  of  approval  cont^iined  in  the  opinion  in  this  case  as  may 
be  susceptible  of  such  construction  .are  hereby  withdrawn.  In  all  other  re- 
spects, the  opinion  is  adhered  to. 

If  this  court  should  adopt  the  view  of  the  law  as  urged  by  counsel  for  ap- 
pellant in  the  petition  for  rehearing,  its  decision  would  nevertheless  have  to 
be  for  the  appellee. 

As  stated  in  the  opinion,  thriH^  judgments  of  divorce  have  bi^n  rendered 
by  the  lower  court  in  this  case.  The  one  which  counsel  for  appellant  now 
contends  the  lower  court  had  no  right  to  set  aside  was  the  second  judgment> 
of  divorce.  The  first,  like  the  third  and  final  judgment,  was  rendered  in 
favor  of  the  appellee.  The  first  judgment  was  also  set  aside  by  the  court. 
If  as  conteniled  by  coun.sel  for  appellant  the  lower  court  was  without  c-iu- 
thority  to  set  aside  the  second  judgnien't  which  was  in  favor  of  the  appellant, 
except  upon  petition  of  the  parties  as  provided  by  section  426,  Civil  Code, 
how  did  it  acquire  jurisdiction  to  vacate  the  first  judgments 

It  is  said,  however,  that  the  first  judgment  was  set  aside  by  oral  consent 
of  the  parties.  Conceding  this  to  be  true,  it  does  not  remove  the  diflQculty, 
for  It  is  well  settled  that  when  the  law  expressly  refuses  or  withholds  juris- 
diction, it  can  not  be  conferred  by  consent.  So  if  as  contended  by  counsel 
for  appellant  the  lower  court  was  without  jurisdiction  to  set  aside  the  second 
judgment  of  divorce,  which  is  not  a  tenable  position,  consent  of  the  parties 
to  the  setting  aside  of  the  first  judgment  did  not  confer  upon  the  court  juris-  ' 
diction  to  do  so. 

The  further  consideration  of  the  questions  involved  in  this  case,  to  which 
Vte  have  been  invited  by  the  petition  for  rehearing,  has  served  to  confirm 
the  views  expressed  in  the  opinion.  Consequently,  the  petition  must  be 
overruled. 


BASTIN  TELEPHONE  CO.  v.  RICHMOND  TELEPHONE  CO.,  &c. 

(Filed  December  16,  19113. ) 

Parol  contract— Statute  of  frauds— A  parol  contract  between  two  telephone 
companies  whereby  each  agreed  to  construct  a  telephone  line  to  a  certain 
connecting  point  within  ona  year  from  the  date  of  the  contract  and  that 
each  should  thereafter  for  a  period  of  twenty  years  have  the  use  and  the  ben- 

vol.  25—79 
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«flt  of  the  other's  line  and  connection  free  of  charge  is  within  the  statute 
requiring  contracts  not  to  be  "performed  within  one  year  from  the  making 
thereof"  to  he  in  writing  In  order  to  be  enforolble,  the  agreement  for 
twenty  years'  free  use  of  the  lines  and  connection  being  as  much  a  part  of 
^he  contract  as  the  cons^tniction  of  the  lines  within  one  year. 

J.  Tevis  Cobb,  J.  E.  Kobinson  and  Lewis  L.  Walker  for  appellant. 

Smith  &  Bush  for  appellees. 

Appeal  fram  Madison  Circuit  Court. 

'O pin  ion  of  the  court  by  Judge  Xunn. 

Appellant  sqe<i  appellees,  the  Richmond  and  Cumberland  Telephone  Co. 
for  $2,000  damages,  for  the  violation  of  a  parol  contract  to  the  effect  that 
<^ach  party  should  build  a  telephone  line,  one  from  Richmond,  Ky. ,  the  other 
fiom  Lancaster,  Ky.,  to  a  point  half  way  between  the  two  towns,  and  there 
-connect,  and  that  each  should  then  have  the  use  and  benefit  of  the  other's 
lines  and  connection  free  of  charge  for  a  period  of  twenty  years.  Tho  poles 
were  to.be  erected  by  both  parties  and  connection  made  within  a  year  from 
the  date  of  the  contract.  They  were  actually  erecteil  l)y  appellant  within 
the  time  stipulated  in  the  contract,  and  appellee  Richmond  Telephone  Co. 
hiMl  partly  erected  its  part  of  the  line,  when,  as  alleged,  the  appellee,  Cum- 
l)erland  Telephone  Co..  obtaintid  a  majority  of  the  stock  in  the  Richmond 
do.,  and  took  the  control  and  complete  management  thereof,  stopped  the 
erection  of  this  line,  and  refused  to  cari^r  out  the  contract,  and  had  aban- 
doned same. 

The  lower  court  sust;iined  a  demurrer  to  the  petition,  evidently  on  the 
ground  that  an  action  on  such  a  contract  w^ls  inhibited  by  the  statute. 

The  appellant  contends  that  because  the  contnict  stipulated  that  the  iKiles 
"■were  to  be  erected  on  the  line  between  the  two  towns,  and  the  connection 
made  within  the  twelve  months,  and  that  it  was  within  the  power  of  the 
parties  to  the  contract  to  complete  same  within  the  time  named,  that,  there- 
fore, the  contract  was  valid  and  binding. 

So  much  of  section  470  of  Kentucky  Statutes  as  is  applicable  to  the  ques- 
•  tion  presented  reads  as  follows:  "No  action  shall  he  brought  to  charge  any 
.  person  *  *  *  upon  any  agreement  which  is  not  to  be  performed  within  one 
year  from  the  making  thereof,  unless  the  promise,  contract,  agreement, 
representation,  assurance,  or  ratification,  or  some  memorandum  or  note 
thereof,  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith." 
«    «    « 

The  statute  refers  to  such  contracts  as  can  not  be  performed  by  either 
party  within  a  year,  and  although  it  may  contain  various  stipulations,  some 
of  which  may  be  performed  within  a  year,  yet  if  any  part  of  it  can  not  l3e  so 
parformed,  it  is  clearly  within  the  statute. 

In  the  case  of  Holloway  v.  Hampton,  4  B,  M,,  415,  the  plaintiff  had 
■agreed  to  sell  and  deliver  to  defendant  his  crop  of  hemp  then  on  hand,  as 
soou  as  prepiired  for  numufactnre,  to  be  delivered  at  a  certain  place  and  at  a 
certain  price,  and  in  like  manner  to  deliver  his  crop  of  the  two  succeeding 
years.  The  suit  was  brought  for  the  refusal  of  the  defendant  to  receive  and 
pay  for,  at  the  contract  price,  the  next  succeeding"  crop  after  the  date  of  the 
•contract.     Defendant  contended  that  the  contract  was  not  to  be  performed 
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within  a  year,  and  being  verbal,  within  the  statute.  The  court,  in  disoua- 
sing  that  case,  said:  *'The  question  has  presented  itself,  whether,  as  the 
crop  of  the  first  year  succeeding  the  date  of  the  agreement  might  have  been 
delivered  within  a  year  from  that  time,  this  action  might  not  be  maintained 
upon  the  stipulations  relating  to  that  crop;  but  upon  consideration  of  the 
subject,  we  are  satisfied  that  the  agreement,  though  it  consists  of  various 
mutual  stipulations  which  may  be  performed  or  violated  at  different  periods, 
must,  in  view  of  the  statute,  be  regarded  as  one  entire  contract,  as  indeed  It 
Is  in  fact,  and  that,  although  some  of  its  stipulations  might  be  performed 
within  the  year,  yet  as  the  agreement,  that  is  the  entire  agreement,  for  there 
is  but  one,  is  obviously  not  to  be  performed  within  the  year,  and  can  not  be, 
no  action  can  be  maintained  for  the  breach  of  those  stipulations  which 
might  and  should  have  been  performed  within  that  time.  The  statute  em- 
braces all  agreements  which  are  to  be  fully  performed  within  the  year." 

The  agreement  in  that  case  to  deliver  the  second  and  third  crops  of  hemp, 
was  ns  much  a  part  of  the  contract  as  the  stipulation  to  deliver  the  first.  So 
here  the  agreement  for  the  use  of  the  two  telephone  lines,  the  terms  upon 
which  each  was  to  use  the  other's  lines,  and  the  length  of  time  for  which 
such  use  was  to  exist,  constitutes  just  as  much  a  part  and  as  important  an 
element  in  the  contract,  as  the  provision  for  the  construction  of  the  lines. 

The  completion  of  the  lines  and  connection  of  the  wires  would  not  and 
could  not  complete  this  contract.  It-  would  be  but  the  beginning  of  the  ex- 
pected lieneficial  part  of  same.  An  executed  contract  is  defined  as  **one  in 
which  the  object  of  the  contract  is  performed. " 

The  violation  of  this  verbal  contract  by  app3llef«8,  and  the  statutory  pro- 
hibition in  the  way  of  the  enforcement  of  it,  will  work  injury  to  appellant, 
but  it  results  from  the  neglect  of  appellant  in  not  having  this  contract,  op 
some  memorandum  thereof,  reduced  to  writing,  and  signed  by  the  parties. 

For  these  reasons  the  judgment  is  aflflrmed. 


BYBEK'S  EX'OR,  &c.  v.  POYNTER. 
(Filed  December  16,  1903. ) 

1.  Jurisdiction  on  appeal— The  Court  of  Appeals  has  jurisdiction  of  an  ap- 
peal from  a  judgment  enforcing  a  lien  on  real  estate  regardless  of  the 
amount  in  controversy. 

2.  Surety  on  guardian's  bond—Limitation— -The  liability  of  a  surety  on  a 
l^uardian's  bond  is  discharged  by  the  lapse  of  five  years  from  the  date  the 
ward  attains  the  age  of  twenty-one  years  without  suit  thereon ;  and  a  devisee 
of  the  deceased  guardian  may  plead  the  statute  as  against  his  statutory  lia- 

.  bility  to  the  extent  of  the  estate  received,  with  the  same  effect  that  the  guar- 
<li»n  could,  if  living. 

«j.  Limitation— Absence  from  State— The  provisions  of  section  2632  of  the 
Kentucky  Statute  with  reference  to  the  stay  of  the  running  of  limitation  by 
reason  of  the  absence  from  the  State  of  the  party  against  whom  an  action 
Accrues  do  not  apply  to  a  person  who  became  a  nonresident  of  the  State 
before  the  accrual  of  the  cause  of  action,  and  a  plea  that  such  person  was  a 
nonresident  of  the  State  does  not  avail  as  against  the  plea  of  limitation. 

4.  Guardian— Liability— The  discharge  of  a  surety  and  his  devisees  from 
liability  on  a  guardian's  bond   by  reason  of  the  lapse  of  five  years  after  the 
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accraal  of  the  action  does  not  release  the  principal,  and  his  Interest  in  the- 
estate  of  the  deceased  surety  by  devise  may  be  subjected  to  his  liability  on 
the  bond. 

Underwood  &  Williams  for  appellants. 

Luther  James  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Jud|?e  Nunn. 

It  appears  that  R.  D.  Bybeo  was  on  the  3d  of  January,  1880,  appointed 
public  administrator  and  guardian  for  Barren  county,  Kpntucky,  and  there- 
upon executed  a  l)ond  as  such,  containing  the  usiuil  covenants,  with  William 
Byl)ee,  his  father,  and  Clinton  Hrljee,  his  brother,  as  sureties.  After  the- 
ezecution  of  this  bond,  and  in  the  wime  year,  R.  D.  By  bee  received  as  such 
guardian  I19<I.1H,  belonging  to  the  appellee,  who  was  then  an  infant,  and 
arrived  at  the  age  of  twenty  one  yejirs  in  the  month  of  June,  181)1.  She 
within  two  or  three  years  after  that  married  one  Poynt(^r  (her  former  name 
•was  Kinslow ). 

In  the  month  of  Octt)lx»r,  1891,  her  guardian  made  a  settlement  with  the 
county  court,  and  it  was  aKc«»rtained  that  he  then  was  indebted  to  appellee 
in  the  sum  of  *248,  R.  D.  Byl)ee  then  gave  her  a  mortgage  on  two  mules  to 
better  securt;  this  sum  to  her.  Appellet^  enforced  this  mortgage  lien  in  the 
year  1892,  and  obtained  a  judgment  against  her  guardian  for  this  sum  of 
$248,  with  interest,  and  enforcing  the  lien.  The  mule.s  were  sold,  and  after 
paying  the  costs  of  the  suit,  she  received  of  the  proceeds  $86.  She  further 
received  from  her  guartlian  in  IH^H  one  mare  at  the  price  of  $50.  Appellee,  in 
November,  liH)-i,  instituted  this  action  upon  the  guardian's  l)ond  to  secure 
the  balance  due  her,  against  R.  D.  Bylu^,  public  administrator  and  guar- 
dian, R.  D.  Bybee,  executor  of  the  will  of  Wm.  Bybee.  R.  D.  Bybee,  Clinton 
Bybee  and  George  Bybee.  William  Bybtv,  one  of  the  sureties  on  this  bond, 
died  in  the  year  isSo.  By  his  will  he  nominated  his  stms,  R.  D,  Bybee  and 
Clinton  Byl>ee,  his  executors,  and  atti^r  making  provision  for  his  wife,  Anna 
Bybee,  he  directed  that  the  remainder  of  his  estate  l)e  divided  equally  be- 
tween his  three  sons,  R,  D..  Clinton  and  George  Byl)ee.  It  appears  that 
George  Bybee,  under  this  will,  secured  from  the  executors  about  $800  about 
the  year  1888.  Wm.  Bybee,  iiy  his  will,  devised  to  his  wife,  Anna,  for  her; 
life,  a  house  and  lot  in  the  town  of  Glasgow,  Ky.,  and  atber  death  it  waa 
to  go  to  his  three  sons  herein  named,  and  directed  that  his  executors,  at  the 
death  of  their  mother,  sell  this  property  and  divide  the  proceeds  equally  be- 
tween themselves  and  their  borther  George.  Their  mother  died  in  the  year 
1898. 

Appellee,  in  her  petition,  alleged  the  date  of  the  death  of  William  Bybee, 
the  appointment  of  his  executors  in  the  year  1885;  that  George  Bybee,  aa. 
devisee,  had  received  of  the  personal  estate  of  his  father  more  than  $800,  and 
described  this  house  and  lot  in  Glasgow.  Ky. ,  for  the  purpose  of  obtaining 
a  lien  on  it,  and  enforcing  appellants*  liability  as  devisees  under  their 
father's  will,  as  provided  by  sections  2084  and  2089  of  Kentucky  Statutes. 

The  appellants  answered  and  denied  the  liability  of  the  sureties  of  R.  D. 
Bybee  on   this  bond,  and  interposed   the  plea  of  the  statute  of  limitations. 

Appellee  replied,  denying  that  they  were  released  by  such  statute,  and 
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alleged  that  Geor^ce  By  bee  had  since  loDg  before  her  cause  of  action  accrued, 
\)een  a  nonresident  of  the  State  of  Kentucky;  that  his  place  of  abode  was  out 
-of  this  State,  and  that  for  this  reason  she  was  obstructed  and  hindered  in 
'bringing  and  prosecuting  her  action  against  him. 

The  court  rendered  judgment  against  all  the  appellants  for  the  debt,  and 
-adjudged  that  appf^llee  had  a  lien  on  George  Bybee*s  interest  in  the  house 
-and  lot  at  Glasgow,  and  enforced  same,  and  stated  in  the  judgment  that  It 
appeared  that  this  house  and  lot  had  been  sold  in  an  action  by  the  executors, 
and  the  proceeds  of  the  sale  were  ordered  to  be  paid  to  the  master  commis- 
sioner. It  was  further  ordered  that  the  two  actions  be  consolidated,  and 
"When  the  proceeds  of  sale  were  collected  the  commissioner  was  ordered  out 
-of  George  Bybee's  one-third  interest  to  pay  appellee's  debt,  interest  and  costs. 

Appellee  moved  to  dismiss  this  appeal,  claiming  that  the  principal  of  the 
judgment  is  less  than  1200,  and  that  for  that  reason  this  court  has  not  juris- 
-diction.  This  appeal  is  from  a  judgment  enforcing  a  lien  on  real  estate,  and 
this  court  has  jurisdiction.  (See  the  cases  of  Fowler  &  Guy  t.  Pompelly,  86 
Ky.  Law  Rep.,  016,  aud  cases  therein  cited.) 

Section  2621,  Kentucky  Statutes,  says  that  the  right  of  action  upon  the 
-ofiScial  bond  of  a  guardian  shall  not  be  deemed  to  have  accrued  before  the 
"Ward  attains  the  age  of  twenty- one  years. 

Section  2n60,  Kentucky  Statutes,  says  that  a  surety  for  a  guardian  shall  be 
-discharged  from  all  liability  as  such,  when  five  years  shall  have  elapsed  with- 
-outsuit,  after  the  accruing  of  the  cause  of  action.  It  is  agreed  that  appellee 
-arrived  at  the  age  of  twenty-one  years  in  the  month  of  June,  1891 ;  therefore 
her  right  to  make  the  sureties  of  her  guardian  liable  for  this  debt  ceased  in 
the  month  of  June,  189(1  Appellee  does  not  attempt  in  her  reply  to.  allege 
-any  matter  to  avoid  or  stop  the  running  of  the  statutes  in  favor  of  the  sure- 
ties, but  she  does  state  that  George  Bybee,  a  devisee  o^  Wm.  Byl:)ee,  who  was 
a  surety,  was  a  nonresident  of  the  Stiite,  and  for  that  reason  she  was  hin- 
■dered  and  obstructed  in  the  collection  of  her  claim  by  suit. 

Under  the  statutes  and  the  facts  as  they  appear  of  record,  it  was  error  to 
render  judgment  in  favor  of  appellee  against  the  executors  of  William  Bybee 
•and  Clinton  Bybee,  the  sureties  of  R.  D.  Byl)ee.  It  appears,  however,  that 
the  court  did  not  subject  any  pc^rt  of  the  interest  of  R.  D.  and  Clinton  « 
Bybee  in  the  house  and  lot  above  mentioned  to  the  payment  of  appellees' 
judgment.  This  was  correct  with  reference  to  the  interest  of  Clinton  Bybee, 
but  error  in  not  subjecting  R.  D.  Bybee's  interest,  as  he  was  the  principal, 
and  the  claim  was  not  barred  as  to  him.  It  was  clearly  erroneous  to  render 
judgment  against  George  Bybee,  and  subject  his  interest  in  the  house  and 
lot  to  the  payment  of  appellee's  claim.  He  had  not  signed  the  guardian's 
bond,  had  made  no  promise  or  agreement  to  pay  this  claim;  his  only  liability 
thereon  existed  by  virtue  of  the  provisions  of  sections  2084  and  3089,  Ken- 
4mcky  Statutes,  and  the  fact  that  he  had  received  as  devisee  a  portion  of  his 
father's  estate.  When  this  action  was  brought,  in  1909,  his  father's  estate 
"Was  not  liable;  the  claim  was  barred  by  the  statute  of  limitations,  and  he 
bad  the  same  right  to  interpose  the  plea  of  limitation,  and  with  the  same 
effect  that  his  father  could,  if  he  had  then  been  living. 

The  case  of  Hopkins,  &c.  v.  Stout,  6  Bush,  377,  was  where  Stout  brought 
j«uit  on  a  note  executed  in  1849  against  the  administrator  of  Hopkins  and 
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■eoured  a  judKnient,  to  be  levied  of  the  assets  of  the  estate,  but  for  the  wan^ 
of  personal  assets  no  portion  of  the  judgment  was  ever  collected.  Stout  then 
•ued  the  children  and  heirs  of  Hopkins  to  subject  real  estate  to  the  payment 
of  his  claim,  which  had  descended  to  them  from  their  father.  The  heirs  de- 
fended and  interposed  the  plea  of  limitation.  The  court,  in  that  case,  said : 
**Tbe  judgment  against  the  administrator  neither  concluded  the  heirs  nor 
authorized  execution  against  them.  The  cause  of  action  against  them  waa 
coeval  with  that  against  the  obligor,  and  consequently  the  time  which 
Would  have  barred  an  action  against  him,  if  surviving,  would  bar  this  suit.** 
To  the  same  effect  is  the  case  of  Jones*  Adm'r,  &c.  v.  Commercial  Bank  of 
Ky.,  78  Ky.,  415. 

Appellee,  in  her  reply,  alleged  that  long  prior  to  the  accrual  of  her  cause 
of  action  George  Bybee  was  a  nonresident  of  the  State  of  Kentucky,  and 
continued  such  until  the  bringing  of  her  suit.  The  proof  shows  that  he 
became  a  nonresident  of  this  State  about  the  year  lb77,  which  was  prior  to 
the  execution  of  the  bond,  or  before  any  of  the  Bybees  were  liable  to  appellee 
for  anything,  and  that  he  had  continued  to  be  a  nonresident  of  this  State 
and  a  resident  of  the  State  of  Missouri  ever  since  that  time. 

Section  8681,  Kentucky  Statutes,  in  part,  8ays:  **If  at  the  time  any  cause- 
of  action  mentioned  in  the  third  article  of  this  chapter  accrues  against  a. 
resident  of  this  State,"  etc. 

Section  2689,  Kentucky  Statutes,  says:  *' Where  a  cause  of  action  men- 
tioned in  the  third  article  of  this  chapter  accrues  against  a  resident  of  this 
State,  and  he  by  departing  therefrom,  or  by  absconding  or  concealing  him- 
■elf,  or  by  any  other  indirect  means,  obstructs  the  prosecution  of  the  action* 
the  time  of  the  continuance  of  such  absence  from  the  fc?tat^,  or  obstruction* 
•hall  not  be  computed  as  any  jiart  of  the  period  within  which  the  action  may 
bs  commenced,"   etc.  • 

It,  therefore,  appsars  that  the  reply  of  nppellee  was  insufficient  to  stop  the 
running  of  the  statutes  in  favor  of  George  Bybee,  as  he  was  not  a  resident 
of  the  State  of  Kentucky  when  appellee's  cause  of  action  accrued. 

In  the  case  of  Seldon  v.  Purton,  U  Bush,  191,  it  was  decided  that  where  a 
cause  of  action  existed  in  behalf  of  a  resident  of  this  State  against  a  non- 
•  resident,  the  mere  fact  of  the  debtor  beirfg  a  nonresident  will  not  prevent 
the  statute  of  limitation  from  running,  but  where  the  debtor  Is  a  resident  of 
this  State,  and  absents  himself  from  the  State  by  removal  or  otherwise,  the 
period  of  his  absence  will  be  omitted  in  the  computation  of  time. 

For  the  reasons  indicated  the  judgment  of  the  lower  court  is  reversed  and. 
cause  is  remanded  for  further  proceedings  consistent  with  this  opinion. 


TOMPKINS  V.  COMMONWEALTH. 
(Filed  December  16,  1903.) 

1.  Murder— W'itness— Divorced  wife— In  a  prosecution  for  murder  the- 
Widow  of  the  deceased,  who  was  also  the  divorced  wife  of  the  accused,  was  a 
competent  witness  against  him  as  to  occurrences  subsequent  to  the  divorce. 

8.  Same— Proof  of  divorce — The  witness  having  testified  orally  that  she^ 
had  been  divoreed  from  the  accused,  and  there  t>eing  no  rebutting  testlmonji- 


TOMPKINS  V.  COMMONWEALTH.  1255^ 

as  to  the  fact,  it  was  not  necessary  to  prove  that  fact  by  the  introduction  of 
the  recortl  in  the  divorce  suit. 

3.  Proof  of  motive— Where  the  trial  court  permitted  the  Commonwealth  to 
prove  by  the  wife  of  the  deceased  that  the  accused  had  on  more  than  one 
occasion  forced  her  to  "go  with  him  and  to  submit  to  his  society  for  the  pur- 
pose of  showing  a  motive  for  the  killing  of  her  husband,  viz.,  Jealousy,  it 
was  error  to  refuse  to  allow  the  accused  to  show  by  other  witnesses  that  the 
prosecuting  witness  had  not  been  forced  to  accompany  him,  but  that  she- 
had  done  so  voluntarily  and  willingly  and  had  herself  ^sought  his  society.  fc«^ 
the  purpose  of  proving  her  statements  to  be  false. 

4.  Self-defense  —  Instruction— An  instruction  on  the  law  of    self-defense 
which  did  not  permit  the  accused  to  strike  in  defense  of  his  life  or  bodj 
unless  there  was  "no  reasonably  safe  means  of  averting  the  danger''  was. 
erroneous  in  the  use  of  the  word  ** reasonably. " 

Lee  Qibson  and  C    J.  Waddill  for  appellant. 
C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 
Appeal  from  Hopkins  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Kear. 

Appellant  was  convicted  and  sentenced  to  death  under  an   indictment, 
charging  him  with  murdering  Jim  Brame. 

The  widow  of  the  deceased,  Jim  Brame,  was  one  of  the  principal  witnesses^ 
against  the  appellant.  She  had  formerly  been  appellant's  wife.  She  testi- 
fied that  she  had,  however,  been  divorced  from  him,  and  then  had  married 
Jim  Brnme.  Appellant  objected  to  the  admission  of  parol  evidence  of  the- 
divorce,  on  the  ground  that  there  was  necessarily  a  record  of  the  judgment 
of  divorce,  and  that  being  the  best  evidence  must  be  produced.  This  is  the 
general  rule;  and  in  a  proceeding  involving  directly  the  legitimacy  of  the- 
second  marriage  it  would  doubtless  be  applied.  But  here  the  main  inquiry 
is  not  whether  the  witness  had  or  had  not  been  divorced ;  that  question 
arose  collaterally.  The  law  raises  a  presumption  based  upon  existing  con- 
ditions; that  is,  it  will  be  presumed,  nothing  to  the  contrary  appearing^ 
that  the  second  marriage  of  a  person  has  been  preceded  by  a  lawful  dissoln- 
tion  of  the  first  one.  This  is  partly  because  of  the  law's  "favorite  presump- 
tion of  innocence,  by  which  it  always  supposes  an  act  or  state  of  being  to  be 
lawful  rather  thafi  criminal.  There  is  another  policy  of  the  law  no  less  . 
favored  than  the  one  first  mentioned,  which  supports  the  presimiption  of  the 
legal  dissolution  of  the  first  marriage;  which  is,  the  concern  of  the  law  for 
the  legitimacy  of  the  offsprings  of  men  and  women;  for  the  integrity  of  the 
family;  its  honor;  and  a  policy  that  favors  the  capacity  of  inheritance. 
Bishop's  Marriage,  Divorce  and  Separation,  section  1157,  fairly  states  the 
rule  of  practice  deducible  from  the  aises,  and  supported  by  sound  reason,  so 
far  as  it  may  be  said  to  be  a  rule.  He  says:  "In  respect  of  divorce,  the 
proper  direct  proof  of  it  is  by  the  record,  if  in  existence  and  accessible^ 
otherwise  by  showing  the  contents  of  it.  But  marriage  being  a  status,  and 
divorce  being  the  annulling  or  modifying  of  it,  evidently  there  are  various 
circumstances  in  which  record  evidence  can  be  wholly  dispensed  with.  AncT 
if  in  the  particular  instance  the  rules  of  evidence  permjt  a  divorce  to  be  pre- 
sumed, as  often  they  do,  the  record  can  not,  and  need  not,  therefore,  be* 
shown;  for  in  the  nature  of  things,  proof  by  record  is  never  proof  by  prv^ 
sumption."    (Howton  v.  Gilpin,  24  Ky.  Law  Rep.,  680.) 
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It  was,  therefore,  iin necessary  to  have  proved  in  this  case,  after  the  wit- 
ness, Laura,  had  testified  she  was  the  widow  of  decedent,  Jim  Brame,  hav- 
ing been  married  to  him,  that  she  had  been  divorced  from  her  former 
husband,  the  appellant.  There  lieing  no  evidence  rebutting  the  presumption 
that  she  was'  legally  absolved  from  the  marriage  bonds  with  appellant,  she 
was  a  competent  witness  against  him  as  to  subsequent  occurrences. 

The  killing  occurred  on  the  night  of  December  S4,  HK>2.  Appellant  was 
more  or  less  under  the  influence  of  intoxiwints.  He  went  to  Branie's  house, 
Urmed  with  a  Winchester  rifle.  Laura  Brame,  the  woman  whom  we  have 
just  been  discussing,  testified  that  she  left  with  appellant,  but  that  he  foived 
her  to  go.  She  also  testified  that  on  a  number  of  occasions  before  the  killing 
she  had  been  in  appellant's  company,  but  that  he  had  sought  her  out  and 
compelled  her  to  accompany  him.  Appellant  denied  that  he  had  ever  forced 
or  compelled  Laura  to  go  with  him;  but  that,  on  the  contrary,  since  his  re- 
turn to  the  community,  she  had  sought  him  out,  and  voluntarily  kept  him 
company.  Appellant  offered  also  to  prove  by  five  other  witnesses  that  Laura 
had  sought  appellant's  society,  had  sent  him  mess/iges,  and  offered  to  ac- 
company him  to  various  places;  and  that  he  had  not  sought  her.  This  was 
rejected  by  the  trial  court,  which  we  deem  a  prejudicial  error.  The  purpose 
In  allowing  the  prosecution  to  prove  that  appellant  had  forced  Laura  to  ac- 
company him,  and  on  other  recent  occasions  had  compelleil  her  to  submit  to 
his  society,  was  to  show  a  motive  in  appellant  for  the  homicide  with  which 
he  is  charged.  Otherwise,  the  introduction  of  that  evidence  wasprejudically 
erroneous.  If  the  witness.  Laura,  told  the  truth,  it  tt^nded  to  show  that  ap- 
pellant was  violently  enamored  of  her,  likely  producing  jealou.sy  in  him, 
one  of  the  most  controlling  passions  superinducing  criminal  violence.  It 
furthermore  showed  or  tended  to  show  incidentally  that  he  was  thereby 
guilty  of  another  statutory  felony,  that  of  unlawfully  and  forcibly  detaining 
A  woman  again.st  her  will  with  intent  to  have  carnal  knowledge  of  her. 
(Section  115S,  Kentucky  Statutes.)  At  least,  such  an  infen»nce  by  the  jury 
would  not  have  been  unreasonable.  While  proof  of  one  crime  committed  hy 
the  accused  may  be 'allowed  as  evidence  of  his  motive  in  committing  another, 
if  it  have  that  tendency,  yet  it  would  be  wholly  unauthorized  to  tidmit  such 
evidence  if  it  did  not  have  that  effect.  In  every  view  of%  the  case,  it  was, 
therefore,  proper  to  have  allowed  appellant  to  show  that  the  prosecuting 
witness'  stfitements  were  untrue;  that  he  had  not  forced  her  to  accompany 
him.  but  that  she  was  voluntarily  and  willingly  doing  .so,  and  had,  time  and 
again,  recently  sought  his  society.  Although  the  presence  or  absence  of  the 
facts  just  discussed  may  not  at  all  have  affecteti  the  fact  that  appellant  shot 
and  killed  Jim  Brame  without  any  lawful  justification,  they  were  material 
as  affecting  his  motive,  and  particularly  so,  as  bearing  on  the  enormity  of 
the  ofi'ense,  probably  impelling  the  minds  of  the  jury,  if  believed  to  exist, 
to  affix  the  extreme  penalty  for  his  act,  instead  of  the  lighter  one  of  life  im- 
prisonment, or  even  a  term  imprisonment  under  the  manslaughter  In- 
struction, as  they  might  have  done  otherwise. 

In  instructing  the  jury,  the  court  gave  the  law  of  self-defense  in  its  In- 
struction No.  4,  as  follows:  "If  the  jury  believe  from  the  evidence  that  the 
defendant  at  the  time  he  shot  said  Jim  Brame,  if  he  did  shoot  hlni,  had 
reasonable  grounds  to  believe,  either  real  or  apparent,  and  did  in  good  faith 
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iDelleve  that  he  was  then  in  imminent  danger  of  losing  his  life  or  suffering 
^reat  bodily  harm  at  the  nands  of  said  Brame,  and  there  was  as  it  then  ap- 
peared to  the  defendant,  no  reasonably  safe  means  of  averting  said  danger, 
then  the  defendant  had  the  right,  in  the  exercise  of  a  reasonable  discretion, 
to  shoot  and  kill  the  said  Brame;  and  if,  under  these  circumstances,  he  took 
the  life  of  the  said  Brame,  he  is  excusable  on  the  ground  and  under  the  law 
of  self-defense,  and  the  jury  will  find  him  not  guilty.  The  danger  which 
authorizes  one  to  act  in  defense  of  his  life  or  in  defense  of  his  person  from 
^reat  bodily  harm  may  be  either  real  danger  or  only  apparent  danger." 

The  act  of  self-defense  is  instinctive,  and  the  right  of  self-defense  is  based 
upon  this  law  of  nature.  One's  right  to  protect  himself  from  imminent 
death  or  great  bodily  harm  by  reason  of  an  unlawful  assault,  extends  only 
so  far  as  to  avert  the  impending  danger.  If  necessary',  or  apparently  neces- 
sary, to  take  the  life  of  the  assailant,  it  mny  be  done.  Whether  that  is 
necessary  may  depend  upon  the  appearances  to  the  assaulted  person  in  the 
«xercise  of  a  reasonable  judgment.  If,  in  the  exercise  of  such  judgment, 
there  is  another  means  of  averting  the  danger  that  is  as  safe  to  him  as  to 
«lay  his  assailant,  he  must  avail  himself  of  that  means.  He  is  not  bound, 
though,  to  take  hazardous  chances  to  save  himself  from  .the  assault.  He 
•owes  no  such  doty  to  the  assailant  ns  to  take  a  chance  of  losing  his  own  life 
or  limb,  or  sustaining  other  great  bodily  harm,  in  order  that  the  life  of  his 
wrongful  assailant  may  be  spared;  that  would  be  putting  the  balance 
■against  the  innocent,  and  in  favor  of  the  wrongdoer.  When  one  assaulted  is 
placed  in  such  immediate  peril  of  his  life  or  limb  by  the  wrongful  assault  of 
another,  his  right  of  self-defense  rests  upon,  and  will  not  stop  short  of  his 
own  safety.  (Bowsey  v.  Comomnwealth,  25  Ky.  I^aw  Rep.,  841;  Meredith  v. 
Commonwealth.  18  Ben  Mon.,  50;  Kennedy  v. •Commonwealth,  14  Bush,  340.) 

The  instruction  quoted  seems  to  considerably  curtail  this  right  of  the  pt»r- 
fltm  assaulted.  W'hile  it  permits  him  to  act  upon  the  appearances,  in  the 
t»xercise  of  a  reasonable  discretion,  but  even  then  he  was  not  allowed  to 
strike  in  the  defense  of  his  life  or  body  unless  there  wjis  not  other  rea.sonably 
safe  means  of  averting  the  danger.  The  adverb  "reasonably"  is  a  qualifying 
word,  and  modifies  the  adjective  "safe. "  W'el)ster  defines  it  as  meaning  mod- 
erately or  tolerably;  and  that  is  its  commonly  underst^jod  meaning.  The 
instruction  as  worded  then,  would  mean,  if  in  the  exercise  of  a  reasonable 
discretion  there  appeared  to  the  accused  another  means  of  averting  the  dan- 
ger  to  him,  although  such  means  were  only  tolerably  wife,  or  moderately 
safe,  or,  in  a  measure,  safe,  or  partly  safe,  and  partly  unsafe,  he  could  not 
lawfully  strike  to  save  his  life  or  body  from  the  assault.  We  are  aware  of 
no  adjudged  case  in  the  jurisprudence  of  any  courtry  where  the  common 
law  prevails,  that  justifies  such  a  qualification  of  the  right  of  self-defense. 
*rhe  word  "reasonably"  discussed  should  havu  been  omitted  from  the  in- 
struction. 

The  other  matters  complained  of,  that  of  limiting  the  argument,  and  the 
alteration  of  an  instruction  after  the  argument  was  finished,  are  practices 
which  have  been  discussed  and  to  some  extent  questioned  by  this  court  in  the 
oases  of  Williams  V.  Commonwealth,  82  Ky.,  648;  Harris  v.  Commonwealth, 
28  Ky.  Law  Rep.,  745;  Combs  v.  Commonwealth,  97  Ky.,  24;  Smith  v.  Com- 
monwealth, 100  Ky.,  133;  Wilhelm  v.  Commonwealth,  16  Ky.  Law  Rep.,  438; 
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Pleroe  &  Howell  v.  Commonwealth,  12  Ky.  Law  Rep. ,  789.  We  will  pre- 
sume that  the  trial  court  is  familiar  with  these  opinions  and  will  conform 
the  practice  to  what  is  therein  said. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial  under  pro- 
ceedings not  inconsistent  herewith. 

Whole  oourt  sitting. 


EVANS  V.  MAYSVILLE  &  BIG  SANDY  R.  R.  CO.,  &o. 
(Filed  December  16,  IMS— Not  to  be  reported. ) 

1.  Malicious  prosecution— Venue  of  action— An  action  for  malicious  prose- 
cution and  false  imprisonment  may  be  brought  in  the  county  in  which  the 
acts  complained  of  were  committed;  and  where  the  wrongful  acts  consisted, 
as  alleged,  in  an  arrest  in  one  county  and  the  carrying  of  the  plaintiff  under 
arrest  on  a  railroad  train  through  another  county  and  into  a  third  one,  the 
action  may  be  brought  in  the  county  through  which  he  passed  on  the  train. 

2  Pleading— Curing  defect— Where  the  plaintiff  failed  to  state  in  his  peti- 
tion that  the  arrest  continued  while  passing  through  the  county  in  which  he 
brought  his  action  the  averment  of  the  answer  that  none  of  the  wrongs  com- 
plained of  were  fuflicted  in  that  county  cured  the  defect  in  the  petition. 
The  action  of  the  court  in  striking  from  the  files  a  roply  which  put  in  issue 
that  allegation  of  the  answer  was  error,  as  was  also  the  refusal  to  permit  an 
amended  petition  supplying  the  omission  from  the  original  i)etition  to  be 
filed. 

W.  T.  Cole  and  A.  E.  Cole  &  Son  for  appellant. 

W.  H.  Wadsworth  and  E.  L.  Worthington  for  appellees. 

Appeal  from  Greenup  Cirou it. Court. 

Opinion  of  the  court  by  Judge  Xunn. 

The  appellant  sued  appellees  in  the  Greenup  Circuit  Court,  charging  in 
one  paragraph  of  the  petition  a  malicious  prosecution  of  him  by  the  appel- 
lees, in  another  paragraph  false  imprisonment. 

The  appellees  appeared  and  objected  to  the  jurisdiction  of  the  court,  and 
filed  the  following  answer:  "The  defendants  for  joint  and  several  answer  to 
the  petition  and  amended  petition  herein,  and  for  objection  to  the  jurisdic- 
tion of  this  court,  states:  That  at  the  time  of  the  alleged  commission  of  the 
wrongs  in  the  pleadings  set  out  and  complained  of,  and  before  and  since  and 
now,  the  plaintiff  was  and  is  a  citizen  and  resident  of  the  county  of  Bath. 
State  of  Kentucljy.  and  that  none  of  the  defendants  were  or  are  residents  of 
Greenup  county.  Kentucky,  and  that  none  of  the  wrongs  complained  of  were 
inllicted  upon  plaintiff  in  Greenup  county,  Kentucky.  They  state  that  at 
all  of  said  times  the  defendants,  the  Chesapeake  &  Ohio  Railway  Co.  and 
Maysville  &  Big  Sandy  R.  R.  Co.,  were  common  carriers,  and  had  a  chief 
©fflce  and  agent  and  place  of  business  at  Maysville  in  Mason  county,  Ken- 
tucky, and  at  no  other  place.  They  st«te  that  the  wrongs  complained  of 
herein  grew  out  of  the  brwiking  into  a  car  of  the  defendant,  the  Chesapeake 
&  Ohio  Railway  Ct>.,  upon  the  line  of  the  Ellzal)ethtown,  Lexington  &  Big 
Sandy  R.  R.  Co.,  in  B:ith  county,  Kentucky,  and  was  not  upon  the  line  of 
the  Maysville  &  Big  Sandy  R.  R.  Co.,  and  .said  last-named  company  had  no 
connection  whatever  with  said  car,  or  the  line  upon  which  it  was  located 
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wheD  broken  Id  to,  or  wibh  the  arrest  of  the  plaintiff  or  the  parties  breaking^ 
into  the  same;  and  that  the  said,  the  Maysville  &  Big  Sandy  B.  R.  Co.,  at 
the  time  of  the  wrongs  complained  of,  and  before  and  since  and  now,  had  no 
oifloe  or  place  of  business  in  Greenup  county,  or  any  chief  officer,  or  other 
oiflcer  or«gent  in  said  county  or  any  other  place  than  in  Maysville,  Mason 
county,  Kentucky,  as  afore  stated.  Wherefore,  defendant  prays  that  the 
petition  and  amended  petition  of  plaintiff  be  dismissed,*'  etc. 

To  appellant's  reply  the  court  sustained  a  demurrer,  whereupon  appellant 
filed  the  following  amended  reply:  *'Now  comes  the  plaintiff  and  amends 
his  reply,  and  for  amendment  denies  that  none  of  the  wrongs  complained  of 
were  inflicted  upon  plaintiff  in  Qreenup  county.  He  denies  that  the  Mays- 
ville A  Big  Sandy  had  nothing  to  do  with  the  arrest  of  plaintiff  or  the 
"wrongs  done  him ;  on  the  contrary,  he  states  that  it  has  leased  its  road  to  its 
codefendant,  C.  &  O.  Ry.  Co  ,  and  is  responsible  for  its  torts;  that  among 
those  committed  agalhst  plaintiff  by  defendant  was  the  malicious  abuse  of 
the  processes  of  the  court  in  publicly  carrying  plaintiff  against  his  will  and 
consent,  handcuffed,  through  Greenup  county,  in  a  car  on  a  train  of  defend- 
ant, C.  &  O.  Ry.  Co  ,  and  exposing  him  to  public  shame  and  contempt  in 
said  county  in  order  to  compel  him  to  give  false  testimony  to  secure  the  con- 
Tlction  of  parties  prosecuted  by  it  as  set  out  in  the  petition.  Wherefore^ 
plaintiff  prays  as  in  his  petition  and  amendments,  and  all  proper  relief. " 

This  amended  reply  was  flled  at  the  November  term,  1902,  and  on  motion 
of  appellees  the  action  was  continued  to  the  April  term,  1903,  at  which  term 
OD  motion  of  appellees  the  amended  reply  was  stricken  from  the  record,  to 
which  appellant  excepted.  Then  appellant  tendered  an  amended  petition, 
amending  the  several  paragraphs  thereof,  by  alleging  in  substance  the  same 
facts  as  stated  in  his  amended  reply,  to  which  appellees  objected,  and  the 
court  sustained  their  objection,  and  refused  to  allow  it  filed,  to  which  ap- 
pellant excepted  and  by  order  of  court  the  proposed  amendment  was  mad& 
as  part  of  this  record.  It  is  imperative  that  the  court,  in  order  to  render  a 
valid  judgment  in  personam,  must  have  jurisdiction  of  the  subject-matter, 
and  alM)  of  the  person. 

Section  73  of  the  Civil  Code  provides  that  an  action  against  a  common 
carrier  for  nn  injury  to  a  passenger  or  to  other  person,  etc..  must  be  brought 
in  the  county  in  which  the  defendant,  or  either  of  several  defendants,  re- 
sides; or  in  which  the  plaintiff  is  injured;  or  in  which  he  resides,  if  he  re- 
sided in  a  county  into  which  the  carrier  passes.  Section  27  provides  that  an 
action  against  a  corporation  for  a  tort  may  be  brought  in  the  county  where 
the  tort  was  committed.  Section  74  provides  that  every  other  action  for  an 
Injury  to  the  person  of  the  plaintiff,  or  his  character,  must  be  brought  in 
the  county  of  the  defendant's  residence,  or  in  which  the  injury  was  done. 

It  matters  not  which  of  these  sections  of  the  Code  in  applicable  to  the  case 
at  bar.  If  the  injury  to  appellant  charged  in  the  pleadings  was  done  or 
committed  in  Greenup  county,  that  court  had  jurisdiction  of  both  the  sub- 
ject-matter and  appellees.  It  appears  that  appellant  was  arrested  in  Mason 
connty,  and  carried  under  arrest  by  appellees  to  Owingsville,  Bath  county. 
Appellant  failed  to  state  in  the  petition  that  on  the  trip  from  Masosn  county 
to  Bath,  the  appellant  was  under  arrest  and  in  confinement  while  pa.ssing 
through  Greenup  county.     But  the  answer  of  appellees  had  the  effect  to  cure> 
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the  defect  in  the  petition  in  this  respect.  This  language  is  used  in  the  an- 
swer: **And  that  none  of  the  wrongs  complained  of  were  inflicted  in  Greenup 
tjounty,  Ky."  The  reply  of  appellant  made  an  issue  upon  this  point,  and 
the  lower  court  erred  in  striking  this' reply  from  the  record. 

The  court  also  erred  in  refusing  to  allow  the  amended  petition  to  be  filed. 
There  is  no  reason  given  or  shown  in  the  record  why  the  court  struck  the 
reply  from  the  flies,  or  refused  to  allow  the  amended  petition  to  be  filed. 
Counsel  for  appellees  contend  that  the  amended  petition  was  not  sworn  to, 
and  for  this  reawn  it  was  not  allowed  to  be  filed,  and  that  the  matters 
alleged  in  the  amendment  changed  substantially  the  cause  of  action,  and  for 
this  reason  the  court  properly  refused  to  allow  it  to  be  filed.  Appellant's 
cause  of  action  was  for  damages  for  the  injuries  alleged  to  have  been  done 
or  inflicted  upon  him  by  appellees.  The  county  in  which  the  injury  was  in- 
flicted did  not  affect  his  cause  of  action,  but  only  aff€>cted  the  venue  thereof. 

We  have  a  case  where  the  Injuries  and  wrongs  alleged  to  have  been  com- 
mitted upon  appellant,  were  begun  in  Mason  county,  continued  in  and 
through  Greenup,  and  into  and  ended  in  Bath  county.  It  was  one  continued 
transaclton.  For  this  injury,  if  any,  appellant  has  a  cause  of  action,  and  he 
had  the  right  to  elect  in  which  county  he  would  institute  it. 

For  these  reasons  the  judgment  appealed  from  is  reversed  and  cause  re- 
manded, with  din^ction.^  to  permit  the  amended  petition,  upon  proper  veri- 
fication, to  be  filed  and  for  proceedings  consistent  with  this  opinion. 


SWAXSOX  V.  HMITH,  &c. 
(Filed  December  16,  1903.) 

1.  Forcible  entry— New  trial— The  provision  of  st»ction  714  of  the  Civil 
Code  that  a  "new  trial  may  be  granted  in  quarterly  courts,  or  in  courts  of 
justices  of  the  i^eace,  upon  motion  made  within  ten  days  after  a  judgment  has 
been  rendered,"  is  not  applicable  to  a  judgment  in  a  forcible  detainer  pro- 
ceeding; the  only  new  trial  provided  for  is  the  filing  of  a  traverse  of  the 
judgment  with  the  judge  or  justice  within  three  days  next  after  the  finding 
of  the  court  or  jury,  which  traverse  secures  to  the  unsuccessful  party  a  re- 
trial in  the  circuit  court. 

2.  Service  of  writ— The  .service  of  a  writ  of  forcible  detainer  may  properly 
be  made,  in  the  iibsence  of  the  defendant,  by  leaving  a  copy  thereof  with  his 
wife,  she  being  at  the  time  a  member  of  his  family  over  sixteen  years  of  age. 

3.  Same— Bar  to  ejectment— The  proceedings  of  forcible  entry  afifect  only 
the  possession  and  are  not  a  btir  to  an  action  in  ejectment  to  recover  the 
land,     (l)icinm.) 

Gourley  &  Roberts  and  Riddel  1  &  Riddell  for  appellant. 

H.  L.  Wheeler  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Upon  complaint  made  by  the  appellees  to  the  judge  of  I^ee  County  Court 
that  the  appellant  had  forcibly  entered  upon  a  tract  of  land  in  that  county 
of  which  they  were  in  the  peaceable  possession,  that  officer  issued  a  writ  of 
forcible  entry  in  the  usual  form  against  appellant,  directed  to  the  sheriff  of 
the  county,  who  after  service  of  the  writ  returned  it  to  the  county  judge. 
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The  inquisition  under  the  writ  was  held  by  the  county  judge,  without  the 
Intervention  of  a  jury,  and  the  appellant  found  guilty  of  the  forcible  entry 
complained  of;  judgnient  was  thereupon  entered  in  accordance  with  the 
finding  (^warding  appellees  restitution  of  the  land  in  dispute,  and  the  appel- 
lant having  failed  to  file  a  traverse  of  the  inquisition  on  or  before  the  third 
day  after  the  finding  of  the  inquest,  the  county  judge  duly  insued  a  writ  of 
restitution  in  appellees'  favor. 

The  appellant  thereupon  filed  in  the  Lee  County  Court  his  petition  for  a 
new  trial  in  the  proceeding  of  forcible  entry,  and  at  the  same  time  obtained 
of  the  county  judge  a  temporary  injunction  restraining  the  sheriff  from  exe- 
cuting the  writ  of  restitution.  Upon  the  hearing,  before  the  county  judge, 
of  the  application  for  a  new  trial,  it  was  adjudged  that  appellant  was  not 
entitled  to  a  new  trial,  and  his  petition  therefor,  as  well  as  the  Injunction 
to  prevent  the  execution  of  the  writ  of  restitution,  was  disml.ssed.  Frym 
that  judgment  the  appellant  took  an  appeal  to  the  circuit  court,  in  which 
court  a  demurrer  to  the  petition  was  sustained  and  the  petition  dismissed, 
and  from  that  judgment  an  appeal  has  been  prosecuted  to  this  court.  The 
question  presented  for  our  consideration  by  the  appeal  has  never  to  our 
knowledge,  been  decided  by  this  court.  It  is  this:  Can  a  new  trial  be 
granted  in  a  case  like  the  one  at  barV 

Section  714,  Civil  Code,  provides  that  "a  new  trial  may  be  granted  in  quar- 
terly courts,  or  courts  of  justices  of  the  pence  upon  motion  made  within  ten 
days  after  a  judgment  has  been  rendeivd,  of  which  motion  reasonable  notice 
shall  be  given  to  the  adverse  party." 

Manifestly,  the  section,  siipra,  would  authorize  the  granting  of" a  new  trial 
by  the  county  judge,  upcin  proper  grounds,  In  any  ordinary  action  or  pro- 
ceeding that  had  been  tried  by  him.  But  the  provisions  of  the  Code  regu- 
lating the  trial  of  writs  of  forcible  entry,  forcible  detainer,  or  forcil)le  entry 
and  detainer,  require  the  unsuccessful  party,  if  dissatisfied  with  the  result 
of  the  trial,  to  pursue  a  different  remedy.  The  remedy  thus  provided  is 
epecific,  and,  therefore,  exclusivH  of  all  other  remedies.  It  Is  found  in  sec- 
tion 4<53,  Civil  Code,  which  provides  that  "If  either  party  conceive  himself 
aggrieved  by  the  finding  of  the  jury  (or  court)  he  may  file  a  traverse  thereof 
with  the  judge  or  justice  within  three  days  next  after  the  finding  aforesaid." 
«    *    « 

The  traverse  serves  a  two  fold  purpose:  First,  it  secures  to  the  unsuccessful 
party  a  retrial  of  the  case  in  the  circuit  court;  second,  a  stay  of  the  proceed- 
ings on  the  inquisition  until  the  trial  in  the  circuit  court  may  be  had.  In 
the  meantime  no  serious  loss  could  result  to  the  opposite  party  from  the  stay 
of  proceedings  on  the  inquisition,  as  he  would  be  protected  by  the  bond  re- 
quired by  the  Code  of  the  traversee,  which  must  be  given  at  the  time  of  the 
filing  of  the  traverse. 

It  is  manifest  that  the  granting  of  a  new  trial  in  this  class  of  proceedingR 
was  never  contemplated  by  the  framers  of  the  Code,  for  it  is  further  provided 
by  section  461,  that,  "if  the  party  against  whom  the  inquisition  is  found 
fail  to  file  a  traverse  of  the  inquisition  with  the  judge  or  justice  who  pre- 
sided, on  or  before  the  third  >day  after  the  finding  of  the  inquest,  the  judge 
or  justice  shall,  on  request,  issue  his  execution  for  the  costs;  and,  if  the  in- 
quisition be  in  favor  of  the  plaintiff,  he  shall  also  (whether  requested  to  da 
eo  or  not)  if  sue  his  warrant  of  restitution,*'    *      *    * 
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The  Reotion  of  the  Code,  aupra.  requires  that  the  issual  of  the  warraDt  of 
restitutlou,  if  the  Inquisition  be  in  the  favor  of  the  plaintl£f,  must  follow 
the  failure  of  the  unsuccessful  party  to  file  the  traverse  on  or  before  the  third 
day  after  the  finding  of  the  inquest.  This  requirement  of  the  Go^e  is  man- 
datory. A  motion  for  a  new  trial  made  on  or  before  the  third  day  after  the 
Inquisition  is  found,  will  not  prevent  the  issual  of  the  warrant  of  restitu- 
tion at  the  end  of  that  time.  Its  issual  can  only  be  prevent<ed  by  the  filing 
of  the  traverse  on  or  before  the  third  day,  and  if  the  warrant  of  restitution 
once  issues,  it  can  not  be  suspended,  nor  its  execution  delayed,  by  a  motion 
or  petition  for  a  new  trial,  made  or  llle<i  within  ten  days  succeeding  the  in- 
quisition. 

Though,  as  stated,  the  question  under  consideration  has  never  beeji  decided 
by  this  court,  it  seems  to  have  been  before  the  Superior  Court  as  far  back  as 
tiJie  year  1886,  in  the  case  of  Skaggs  v.  Fife,  8  Ky.  Law  Rep.,  65JI,  wherein  it 
was  held  that  * 'after  judgment  has  been  entered  according  to  the  inquisition 
in  a  forcible  entry  and  detainer,  the  judge  or  justice  who  presides,  has  no 
power  to  disturb  it;  the  only  new  trial  provided  for  is  by  a  traverse  in  the 
circuit  court,  which  must  be  taken  in  three  days." 

It  is  insisted  for  the  appellant  that  the  writ  of  forcible  entry  has  not  been 
served  upon  him  in  person,  because  he  was,  at  the  time  of  its  service,  absent 
from  the  county,  and  further  that  the  inquest  took  place  in  his  absence.  It 
appears,  however,  from  the  return  of  the  writ  that  notice  thereof,  and  of  the 
time  and  place  of  the  trial,  was  given  to  and  served  upou  appellant's  wife, 
as  he  was  absent  and  could  not  be  found.  Section  455,  Civil  Code,  provides 
that  the  officer  having  the  writ  for  execution,  "shall  give  to  each  defendant 
notice  according  to  the  direction  of  the  warrant.  *  *  •  If,  however,  the 
notice  have  been  given  to  a  defendant,  but  not  three  days  before  the  meeting 
of  the  jury  (or  court)  the  inquest  shall,  on  his  motion,  be  adjourned  until 
the  expiration  of  the  three  days. " 

The  service  of  the  writ  was  properly  made  upon  the  appellant  through  his 
wife,  in  the  manner  provided  by  sections  625,  Civil  Code,  and  2294,  Ken. 
tucky  Statutes,  she  being  at  the  time  a  member  of  his  family  and  over  six- 
teen year:j  of  age. 

It  is  averred  in  the  petition  for  a  new  trial  that  the  appellant  was  properly 
in  the  possession  of  the  land  in  controversy  as  a  tenant  of  J.  A.  Wallace, 
who  had  been  given  possession  thereof  under  a  writ  of  habere  facias  posses- 
sionam  from  the  Kstill  Circuit  Court  issued  in  the  oction  of  Crawford's 
Adm'r  v.  Elizabeth  Hatton,  &c.,  and  that  Bruce  Smith,  one  of  the  appellees, 
had  been  deprived  of  the  possession  of  the  land  in  favor  of  Wallace  by  the 
same  writ.  Bruce  Smith  was,  at  the  time,  the  tenant  of  his  co  appellee, 
Mitchell  Smith,  who  then  and  now  claims  tc.  own  the  land.  It  is  not.  how- 
ever, alleged  in  the  petition  that  the  Smiths  were  parties  or  privies  to  the 
suit  in  Kstill  county,  or  that  they  acquired  possession  of  the  land  during 
the  pendency  of  that  action,  or  with  knowledge  thereof.  It  would  seem, 
therefore,  that  they  could  not  have  been  legally  deprived  of  possession  by 
the  writ  from  the  Estill  Circuit  Court.  But  whether  they  could  or  not,  that 
question,  as  well  as  all  other  matters  relied  on  in  resistance  of  the  writ  of 
forcible  entry  in  the  petition  for  a  new  trial,  could  have  been  determined 
only  in  the  inquisition  before  the  county  judge,  or  upon  a  traverse  and  trial 
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in  the  circuit  court.  The  proceedings  of  forcible  entry  only  afifected  the 
matter  of  possession;  that  question  could  not  be  reopened  by  an  application 
for  a  new  trial*  whether  made  by  motion  or  petition.  •  The  appellant's  only 
remedy  was  a  traTerse,  which  was  not  resorted  to;  consequently,  this  court 
is  without  power  to  grant  the  relief  asked. 

If  there  is  merit  in  the  claim  of  Wallace  to  the  possession  of  the  land  in 
controversy,  it  may  be  suggested  that  the  proceedings  of  forcible  entry  will 
not  bar  &n  action  in  ejectment  to  recover  the  land. 

Wherefore,  the  judgment  of  the  lower  court  in  sustaining  the  demurrer 
to  the  petition  for  a  new  trial  and  in  dismissing  the  petition  is  hereby 
affirmed. 

Whole  court  sitting. 


ROSE  V.  CAMPBELL,  &c. 

•     'Filed  December  16,  lt08— Not  to  be  reported.) 

t/orrection  of  opinion— While  the  court  intended  to  reverse  so  much  of  the 
judgment  of  the  lower  court  as  set  aside  a  deed  of  conveyance  from  theappel-  • 
lant  to  his  wife  at  the  instance  of  a  creditor  whose  debt  was  created  some 
three  years  after  the  conveyance,  the  reversal  of  the  personal  judgment 
against  the  debtor  was  inadvertent  and  the  original  opinion  is  corrected  in 
that  respect. 

Original  opinion  ante,  886. 

Jas.  M.  Sebastian  for  appellant. 

E.  E.  Hogg  for  appellees. 

Appeal  from  Owsley  Circuit  Court. 

Judge  Settle  delivered  the  following  supplemental  opinion : 

A  rereading  of  the  opinion  recently  handed  down  in  this  case  has  resulted 
in  the  discovery  by  the  court  that  it  inadvertently  reversed  the  personal 
judgment  rendered  by  the  lower  court  in  favor  of  the  appelleos  against  the 
appellant,  R.  W.  Rose,  when  it  was  only  Intended  to  reverse  so  much  of  the 
judgment  of  that  court  as  set  aside  the  deed  of  conveyance  from  R.  W.  Rose 
to  his  wife,  Nannie  Rose,  and  subjected  the  land  thereby  conveyed  to  the 
payment  of  appellee's  debts  sued  on. 

The  personal  judgment  for  the  debts  sued  on  by  appellees  will  not,  there- 
fore, be  disturbed,  but  the  judgment  of  the  lower  court  in  so  far  as  It  sets 
aside  the  deed  from  appellant,  R.  W.  Rose,  to  his  wife  and  co  appellant, 
Nannie  Rose,  and  attempts  to  subject  the  land  thereby  conveyed  to  the  pay- 
ment of  appellees'  debts  sued  on.  Is  hereby  reversed. 

We  decline  to  consider  the  questions  attempted  to  be  presented  by  the  peti- 
tion for  rehearing,  because  of  its  offensive  and  disrespectful  tone  and  lan- 
ICuage,  and  for  the  same  reason  it  is  hereby  ordered  to  be  stricken  from  the 
file,  but  as  this  court  has  no  desire  to  deprive  the  appellees  of  their  right  to 
ask  a  rehearing,  the  time  for  filing  a  petition  therefor,  in  i*espectful  lan- 
guage, is  extended  thirty  days  from  this  date. 
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PIKE,  MORGAN  &  CO.  v.  WAa^HEN. 

(Filed  January  20,  1904— Not  to  be  reported.) 

Original  opinion  ante,  (HO. 

Drnry  &  Dniry  and  Hazelrlgg  &  Chenault  for  appellants. 

G.  A.  Prentice  and  W.  O.  Hayner  for  appellee. 

Appeal  from  Union  Circuit  Court. 

Judge  Nunn  delivered  the  following  i*e«ponse  to  petition  for  rehearing: 

The  appellants,  by  their  petition  for  a  rehearing,  raise  a  question  that  was 
not  presented  on  the  former  hearing. 

The  appellant  company  was  sued  in  the  lower  court  as  a  corporation.  Ap- 
pellee alleged,  in  his  petition,  "that  the  Bank  of  Uniontown,  Ky.,  and 
Pike,  Morgan  &  Co..  are  and  were  corporations,  organized  under  the  laws 
of  Kentucky,  and  that  S.  Pike  was  president  of  both,"  etc. 

The  answer  reads:  "The  defendants,  the  Bank  of  Uniontown  and  Pike. 
Morgan  &  Co.,  deny  that  Pike,  Morgan  &  Co.  were  ever  incorporated,  and 
deny,"  etc. 

Upon  the  issue  of  fact  as  to  whether  Pike,  Morgan  &  Co.  was  a  corponi- 
tion  there  was  no  proof  introduced.  So  we  have  the  corporation  of  Pike, 
Morgan  &  Co.  sued.  In  the  answer  a  positive  denial  of  any  .such  corpora- 
tion. No  proof  on  the  sul)ject,  and  judgment  for  the  plaintiff.  Under  the 
pleadings  the  burden  was  on  appellee  to  prove  that  appellant  was  a  corpora- 
tion, and  having  failed  to  make  the  proof  he  should  have  failed  to  recover. 
In  the  case  of  Soper  v.  Clay  City  Lumber  Co.,  21  Ky.  Jmw  Rep.,  9JJ:j,  this 
.  court,  in  an  opinion  by  Judge  Paynter,  said:  "First,  the  appellee  not  bein^ 
a  corporation,  it  had  no  such  existence  in  fact  and  in  law  as  would  enable 
the  plaintiff  to  sue  it  in  the  name  of  Clay  City  Lumber  Co.,  and  take  judg- 
ment against  it.'' 

If  Pike,  Morgan  &  Co.  is  not  a  corporation,  but  is  or  was  a  partnership 
doing  bu.siness  under  that  name,  then  tlie  pn^ceeding  was  defective,  for  all 
suits  against  a  partnership  must  be  brought  against  the  members  by  name. 
(Parsons  on  Partnei'ship,  section  876;  Story  on  Partnership^ section  241;  23 
Ky.  Law  Rep.,  1695.) 

Appellee,  by  counsel,  objects  to  the  appellant  filing  this  petition  for  a  re- 
hearing or  the  court's  taking  action  thereon,  for  the  reason,  as  he  claims, 
that  appellant  has,  since  the  opinion  in  this  case  was  rendered  and  filed, 
paid  and  settled  the  judgement  appealed  from.  This,  if  true,  can  not  avail 
appellee,  for  this  court  in  an  opinion  reported  in  10  Bush,  216.  said:  ''Re- 
plevying or  satisfying  a  judgment  is  not  waiver  of  the  right  to  prosecute  an 
appeal  for  its  reversal." 

On  the  return  of  this  case  the  court  should  permit  the  parties  to  amend 
their  pleadings  if  they  desire. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 
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CUMBERLAND   &   OHIO  VALLEY  R.  R.  CO.    v.  SHELBYVILLE, 
BLOOMFIELD  &  OHIO  R.  R.  CO.,  &<5. 

(Filed  DeceniTjer  16,  1003. ) 

1.  Sale  of  real  estate—Contract  to  be  in  writing— A  contract  for  the  sale 
of  the  roadbed,  rolling  stock  and  other  corporeal  property  of  a  railix)ad  cor- 
poration is  one  regarding  the  sale  of  real  estate,  which  is  required  by  the 
statute  of  frauds  to  be  in  writing  to  be  obligatory  upon  the  parties,  or  either 
of  them ;  the  adoption  of  a  resolution  by  the  directors  of  the  corporation  at  a 
stockholder'  meeting,  declaring  their  willingness  to  sell  the  corporate  prop- 
erty at  a  certain  price,  pursuant  to  a  parol  agreement  between  it  and  the 
prospective  purchaser,  and  empowering  the  president  to  consummate  the 
sale  by  executing  and  delivering  the  necessary  deed  upon  the  payment  of 
the  purchase  money,  and  the  spreading  of  it  upon  the  record,  is  not  alone  a 
contract  of  sale,  nor  does  it  have  the  effect  to  reduce  the  parol  agreement  to 
writing  so  as  to  make  it  binding  upon  the  corporation. 

3.  Same— An  option  agreement  for  the  sale  of  the  shares  of  capital  stock  of 
A  corporation  by  the  individual  stockholders  of  a  corporation  must  be  con- 
sidered as  an  entirely  Independent  transaction  from  a  parol  agreement  by 
the  corporation  to  sell  the  property  belonging  to  it,  so  far  as  the  considera- 
tion of  the  question  of  whether  the  latter  contract  is  required  under  the  stat- 
ute to  be  in  writing  is  concerned. 

W.  W.  Thum,  Gordon  &  Gordon  and  Dallas,  Farnsley  &  Means  for  appel- 
lant. 
Helm,  Bruce  &  Helm,  Chas.  H.  Burch  and  L.  C.  Willis  for  appellee. 
Appeal  from  Spencer  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

This  is  a  suit  by  the  Cumberland  &  Ohio  Valley  R.  R.  Co.,  a  railroad 
corporatioi;,  against  the  Shelby ville,  Bloomfleld  &  Ohio  R.  R.  Co.  and  the 
Louisville  &  Nashville  R.  R.  Co.  for  the  specific  performance  of  an  alleged 
oontract  of  sale,  by  which  plaintiff  claims  that  the  Shelbyville,  Bloomfleld 
A  Ohio  R.  R.  Co.  undertook  to  sell  to  it,  the  Cumberland  &  Ohio  Valley 
B.  R.  Go. ,  the  railroad  running  from   Shelbyville  to  Bloomfleld,  formerly 
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known  as  the  Northern  Division  of  the  Cumberland  &  Ohio  R.  R.,  and  later 
known  as  the  Shelbyville,  Bloomfleld  &  Ohio  R.  R.  The  Louisville  &  Nash- 
ville  R.  R.  Co.  is  made  a  party  defendant  because  it  is  now  the  owner  of  the 
property ;  and  plaintiff  claims  that  it  purchased  same  with  notice  of  the 
■existing  contract  between  plaintiff  and  the  Shelbyville,  Bloomfleld  &  Ohio 
R.  R,  Co.  The  attove-named  railroad  had  recently  been  purchased  at  a  fore- 
closure sale  by  a  certain  syndicate  of  its  bondholders  of  whom  P.  B.  Reed, 
J.  Stone  Walker,  A.  L.  Schimdt  and  others  were  members.  The  purchasers 
organized  themselves  into  the  corporation,  the  Shelbyville,  Bloomfleld  & 
Ohio  R.  R.  Co.,  and  apportioned  to  themselves  shares  of  stock  in  proportion 
to  their  respective  interests  as  former  lx)ndholders.  Peter  Arlund,  a  pro- 
moter and  brokerj  conceived  the  Fcheme  of  selling  this  property,  or  combin- 
ing it  with  other  properties  into  a  more  extensive  and  profitable  railroad 
system.  He,  with  certain  associates,  organized  a  corporation  called  the 
Southern  Finance  nnd  Development  Co.,  which  they  caused  to  be  inoor- 
Iiorated  under  the  laws  of  West  Virginia.  This  last-named  corporation  took 
an  option  upon  the  capital  stock  of  about  all  of  the  stockholders  of  the 
Shlebyville,  Bloomfleld  &  Ohio  R.  R.  Co.  The  option  provided  that  it  was 
to  continue  for  thirty  days  from  its  date,  July  1,  IS^Ol,  but  that  it  might  be 
extended  fifteen  days  longer  upon  the  payment  of  loiO  to  P.  B.  Reed  for  the 
stockholders,  but  it  must  be  accepted  in  writing  and  signed  by  the  develop- 
ment company  within  the  time  allowed  by  the  contract, .  "otherwise  it  is 
considered  withdrawn."  It  provided  for  the  payment  of  certain  claims 
Against  the  railroad  company,  and  for  the  payment  to  the  stockholders  for 
•their  shares  of  stock  at  the  rate  of  K5(0  i>er  share.  This  made  the  total  con- 
sideration a  littie  over  $126,000,  which  was  to  be  paid  in  cash  upon  the  ac- 
•ceptance  of  the  option. 

Arlund  and  his  associates  organized  the  appellant,  Cumberland  &  Ohio 
Valley  K.  R.  Co.,  with  a  view  to  ultimately  taking  over  the  railroad  prop- 
erties under  the  option  named,  when  it  should  be  accepted.  The  option  was 
never  accepted.  Nor  did  the  Southern  Finance  and  Development  Co.,  or 
any  one  else  for  It.  pay  or  tender  to  the  stockholders  of  the  S.,  B.  &  O.  B. 
R.  Co.,  the  purchase  money  or  any  of  It.  A  few  days  before  the  expiration 
of  the  option  period  it  was  discovered  that  at  least  one  of  the  interests  repre- 
sented by  the  option  could  not  be  transferred  within  the  time  covered  by  the 
option,  at  least  it  was  so  considered  by  the  partits.  It  was  then  attempted 
to  execute  the  agreement  l)y  an  actual  conveyance  of  the  corporeal  properly, 
that  is  the  railroad  and  its  rolling  stock  and  other  properties  instead  of  the 
transfer  of  the  capital  stock,  the  consideration  to  be  the  same  as  would  have 
i^een  paid  for  the  capital  stock,  leaving  the  purchase  price  to  be  distributed 
among  the  original  stockholders  according  to  their  interests.  This  agree- 
«nt  was  in  parol. 

Arlund's  companies  had  arranged,  so  he  claims,  to  raise  the  purchase 
money  upon  mortgage  bonds  to  be  issued  upon  the  property,  and  to  be  nego- 
tiated in  Philadelphia.  The  stockholders  of  the  S.,  B.  &  O.  R.  R.  Co.,  at  a 
•called  meeting  adopt-ed  a  resolution  authorizing  and  empowering  their  board 
of  directors  to  execute?  a  deed  to  all  of  the  company^s  property  to  the  appel- 
lant railroad  eompany  upon  the  payment  of  $126,878.67.  This  resolution 
was  spread  upon  the  records  of  the  company,  and  signed  by  the  chairman  of 
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the  medting  and  the  seoretary.  Immediately  the  board  of  directors  of  appel- 
lee company  adopted  a  resolution  authorizing  and  empowering  their  presi- 
•dent,  P.  B.  Reed,  to  execute  and  deliver  the  deed  referred  to  the  payment  in 
cash  of  the  consideration  named.  This  resolution  was  adopted  at  a  meeting 
of  the  board  of  directors  at  which  a  quorum  was  present,  and  was  spread 
upon  the  minutes  of  the  board's  meetings,  signed  by  the  president  and  sec- 
retary. The  deed  was  drawn,  signed  and  acknowledged  by  the  president 
and  secretary  of  the  grantor  corporation,  but  retained  in  the  possession  of 
its  president,  and  not  delivered.  It  was  so  prepared  that  if  the  purchase 
price  was  paid  on  the  15th  of  August,  1901,  in  Philadelphia,  where  the  repre> 
sentatiives  of  the  corporations  were  to  meet,  it  could  be  delivered  and  the 
transaction  closed  without  delay.  The  board  of  directors  of  appellant,  Cum- 
berland &  Ohio  Valley  R.  B.  Co. ,  by  a  resolution  adopted,  authorized  the 
■acceptance  of  the  deed  mentioned,  and  empowered  its  president,  Arlund,  to 
negotiate  necessary  loans  to  pay  the  fnirchase  price.  Arluud  failed  in  his 
negotiations.    The  purchase  price  was  not  paid,  nor  has  it  ever  been  tendered. 

The  question  is,  whether  these  resolutions  altogether  satisfy  the  requiref- 
ments  of  the  statute  of  frauds  and  perjuries;  that  a  contract  reB|)ecting  the 
sale  of  real  estate  or  some  memorandum  thereof  must  be  in  writing,  and 
signed  by  the  parties  to  be  charged. 

The  court  is  of  the  opinion  that  the  option  agreement  for  the  sale  of  the 
shares  of  capital  stock  by  the  individual  stockholders  of  the  S.,  B.  &  O.  R. 
R.  Co.  was  an  entirely  Independent  transaction  from  the  proposal  to  sell  the 
railroad,  so  far  as  the  corporation  was  concerned.  It  could  have  no  effect 
whatever  upon  the  title  of  the  corporation  to  Its  property.  The  subsequent 
agreement  between  the  president  of  the  railroad  company  proposing  to  buy 
the  property  in  question,  that  is  the  roadk»ed,  rolling  stock,  etc.,  and  the 
president  of  the  railroad  company  proposing  to  sell  it,  was  a  proposition  in 
parol  regarding  the  sale  of  real  estate,  and  not  being  in  writing  was  not 
obligatory  upon  either  party .^  It  was,  of  course  competent  for  the  parties  to " 
have  executed  it  by  writing  subsequently  signed  and  delivered.  It  is 
claimed  for  the  appellant  that  this  was  done  in  the  matter  of  the  making  of 
the  entries  upon  the  records  of  the  resx)ective  corporations  above  .referred  to, 
and  then  signing  and  acknowledging  of  the  deed  by  the  vendor  corporation, 
but  which  was  retained  in  the  posssession  of  its  president  until  such  time  as 
the  purchase  money  should  be  paid. 

To  constitute  a  valid  contract  for  the  sale  of  real  esttite  it  is  essential  that 
the  parties  to  it,  the  vendor  and  the  vendee,  should  have  agreed  upon  the 
terms  and  the  property  concerned,  that  this  agreement  should  have  been  re- 
duced to  writing,  and  should  have  been  signed  by  the  party  to  be  bound 
thereby,  and  that  the  contract  so  signed  should  have  been  delivered.  A  reso- 
lution adopted  on  the  part  of  the  directory  or  at  a  stockholders'  meeting  of  a 
corporation,  declaring  their  willingness  to  sell  the  corporate  property  at  a 
certain  figure,  and  empowering  the  president  to  consummate  the  sale  by 
executing  and  delivering  the  necessary  deed,  will  not  alone  be  a  contract  of 
sale.  It  is  so  far  an  unexecuted  purpose  or  intention  to  sell.  It  is  no  more  a 
contract  of  sale  than  would  have  been  a  power  of  attorney  executed  by  the 
owner  to  an  attorney-in-fact,  clothing  him  with  authority  to  make  a  con- 
Teyanoe  of  the  property  upon  the  satisfaction  of  certain  conditions.    It  was 
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only  an  investiture  of  the  president  of  the  oompany  wfth  legal  authority  to 
make  a  valid  contract  of  sale,  which  he  otherwise  did  not  have.  The  parties 
were  left  in  precisely  the  same  attitude,  so  far  as  having  contracted  with 
each  other  was  concerned,  as  they  were  when  the  presidents  of  the  two  com- 
panies had  respectively  agreed  with  each  other  in  parol  upon  the  terms. 
There  was  no  tiuie  when  the  S.,  B  &  O.  R.  B  Go.  was  legally  bound  to- 
convey  its  property  to  Che  Cumberland  &  Ohio  Valley  B.  B.  Co.  All  that> 
the  parties  undertook  to  do  in  their  effort  to  close  that  transaction  was  vol- 
untary, and  fell  short  of  becoming  obligatory  as  a  contract,  executed  or 
otherwise. 

The  judgment  of  the  circuit  court  dismissing  appellant's  bill  for  a  speciAe 
execution  of  the  alleged  contract  concerning  the  sale  of  the  property  of  the 
appellee  corporation,  S.,  B.  &  O.  K.  B.  Co.,  must  be  affirmed. 


BALL  V.  RAMSEY. 

(Filed  December  18,  1908— Not  to  be  reported. ) 

Homestead— Abandonment— Where  the  owner  of  a  homestead  moved  with 
his  family  upon  another  tract  of  land  recently  purchased  by  hlin  with  the 
purpose  of  returning  to  the  former  after  fixing  the  latter  up  and  reselling  it» 
having  left  his  son -in  law  in  posses.sion  of  the  homestead  and  a  considerable 
amount  of  his  household  goods,  there  was  not  nn  abandonment  of  the  home- 
stead, which  authorized  its  subjection  to  the  claims  of  creditors. 

Jas.  Sparks  for  appellant. 

W.  B.  Ramsey  for  appellee. 

Apppeal  from  Laurel  Circuit  Court, 

Opinion  of  the  court  by  Chief  Justice  Bur  nam. 

Prior  to  the  10th  day  of  March,  IftOO,  the  appellant,  Nicholas  Ball,  had 
owned  and  occupied  a  tract  of  about  140  acres  of  land  of  less  value  than 
11,000  as  a  homestead  for  more  than  thirty  years.  On  that  day.  he  contracted 
to  purchase  from  Gotleib  Ryser  a  house  and  about  twenty  acres  of  land,  sev- 
eral miles  distant  from  his  home,  at  the  agreed  price  of  $300,  and  shortly 
thereafter  he  took  possession  of  and  occupied  the  place  bought  of  Ryser  with 
his  family.  On  the  10th  day  of  July,  IbOO,  the  appellee,  W.  R  Ramsey,  as 
surviving  partner  of  Randel  &  Ramsey,  procured  the  sheriff  of  Laurel  county 
to  levy  an  execution  in  his  favor  on  the  140-acre  tract  of  land  to  satisfy  an 
execution  which  issued  in  his  favor  from  the  circuit  court  clerk^s  office  of 
Laurel  county.  The  sheriff  advertised  the  sale  of  the  140  acres  to  satisfy  this 
execution.  Thereupon  appellant,  Ball,  instituted  this  suit  both  against  the 
plaintiff  and  L.  B.  McHargue,  the  sheriff,  for  an  injunction  restraining  the 
Bale  of  the  property  under  the  execution  upon  the  ground  that  it  was  his. 
homestead  and  exempt  from  levy  or  sale.  The  circuit  judge  dismissed  plain- 
tiff's petition,  and  he  has  appealed. 

Appellant  testified  that  he  had  paid  nothing  upon  the  place  purchased  of 
Ryser,  that  he  bought  it  with  the  idea  that  he  could  "fix  it  up,"  and  in  a. 
■hort  time  sell  it  for  an  advance;  but  that  he  had  been  disappointed  in  this, 
resiwct,  and  after  the  levy  of  defendant's  execution  his  tradeiwith  Byser  bad 
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l)eeii  ty  muttial  coliseti't  cancelled,  and  he  had  taken  his  property  back.  He 
•also  testified  that  at  the  time  he  left  his  homestead,  it  was  his  Intention  to 
4netum  to  it  in  a  short  time,  or  as  soon  as  he  oould  disposed  of  the  property 
purchased  from  Ryser;  that  he  left  his  son-in-law  in  possession,  and  also  a 
-considerable  amount  of  his  household  goods  and  personal  property.  His 
^stimony  is  corroborated  both  by  Byser  and  his  son-in-law,  and  is  uncon- 
-tradicted.  In  our  opinion,  these  facts  do  not  show  that  plaintiff  had  aban- 
doned his  homestead.  (Collins  v.  Gibson,  SI  Ey.  Law  Rep.,  1SS8;  Summers 
V.  Sprig,  18  Ky.  Law  I6ep.,  206;  Cincinnati  Warehouse  Tobacco  Co.  t. 
Thompson,  106  Ky.,  627.)  The  facts  in  this  case  do  not  bring  it  within  the 
^decision  of  Garreson,  &c.  v.  Penn  Bros.,  2i  Ky.  Law  Rep.,  1775,  relied  on 
by  appellee. 

For  reason   indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


SAVAGE  V.  BULGER. 

(Filed  December  16,  1908-Not  to  be  reported.) 

^'ill  contest— Instruction— The  approval  of  the  court,  as  expressed  in  the 
opinion,  of  the  word  "credible"  In  the  instruction  given  by  the  lower  court  to 
the  jury  in  defining  the  qualifications  necessary  to  bo  possepsed  by  the  attest- 
ing witnesses  to  the  will  in  contest  is  withdrawn.  The  use  of  the  word 
^•credible"  in  the  im^triiction  was,  however,  not  prejudicial  error. 

Original  opinion,  ante,  763. 

Appeal  from  Mason  Circuit  Court. 

Judge  Settle  delivered  the  following  response  to  petition  for  rehearing.: 

Our  attention  has  been  called  by  the  petition  for  rehearing  to  the  fact  that 
In  approving  the  use  of  the  word  "credible"  in  the  instruction  given  by  the 
lower  court  to  the  jury  in  defining  the  qualifications  necessary  to  be  pos- 
sessed by  the  attesting  witnesses  to  the  will  in  contest  in  this  case,  the  opin- 
ion of  the  court  is  in  conflict  with  Fuller  v.  Fuller,  83  Ky.,  345,  wherein  an 
instruction  which  required  the  jury  to  believe  from  the  evidence  that  the 
^witnesses  to  a  will  were  "credible"  persons,  is  condemned. 

The  court  in  that  case  held  that  the  word  "credible,"  as  used  in  the  stat- 
ute, in  reference  to  the  attesting  witnesses  to  a  will  means  "competent." 
That  is  to  say,  the  requirement  of  the  statute  is  that  the  attesting  witnesses 
to  a  will  must  be  such  persons  as  are  nut  "disqualified  by  mental  imbecilityi 
Interest  or  crime  from  giving  testimony  in  a  court  of  justice." 

Not  desiring  that  even  an  apparent  conflict  shall  exist  between  the  opinion 
in  this  case  and  that  of  Fuller  v.  Fuller,  supra,  so  much  of  the  opinion  in 
this  case  as  expressly  approves  the  use  of  the  word  "credible"  in  the  instruo- 
:tlon  complained  of  is  withdrawn. 

In  Fuller  v.  Fuller  it  was,  however,  further  held  that  instruction  which 
"directed  the  jury  to  believe  that  the  witnesses  to  the  will  in  contest  in  that 
case  were  "credible"  persons,  was  not  prejudicial  to  the  party  complaining 
of  the  instruction,  as  there  was  nothing  in  the  evidence  that  tended  to  show 
that  they  were  not  credible.  The  same  is  true  of  this  case.  It  is  contended 
hj  counsel  for  appellant  that  only  one  of  the  attesting  witnesses  to  the  will, 
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MlltoD  Bulger,  was  inooinpetent,  and  the  only  ground  for  suuh  a  claim  as  to 
him  is  that  at  the  time  of'  the  execution  of  the  will  he  was  partially  para- 
lyzed. There  is  not,  however,  a  soiniilla  of  evidence  to  show  that  he  was  not- 
a  "credible  person,"  or  that  he  was  not  '•competent."  In  other  words* 
there  was  no  evidence  tending  to  show  that  the  witness  was  "disqualified  by 
mental  imbecility,  interest  or  crime  from  giving  testimony  in  a  court  of 
Justice."  So  even  if  it  be  conceded  that  the  instruction  complained  of  was 
erroneous  because  of  its  use  of  the  word  "credible,"  it  is  equally  true  in 
view  of  the  evidence  that  it  was  not  prejudicial  to  the  appellant. 

We  think  there  was  no  error  in  the  admission  of  the  testimony  of  Nellie 
Bulger,  for  as  said  by  this  court  in  King  v.  King,  19  Ky.  Law  Rep.,  SCSy 
"whatever  testimony  the  propounders  may  offer  after  the  contestants  have 
rested  is  in  rebuttal,  and  hence  to  admit  such  testimony  is  not  in  violation 
of  that  provision  of  the  Civil  Code,  which  prohibits  a  party  from  testifying 
in  chief  for  himself  after  having  introduced  other  testimony  in  bis  behalf.'" 

The  petition  for  rehearing  is  overruled. 


CHESAPEAKE  &  OHIO  RY.  CO.  v.  QUNTER,  &c. 

(Filed  December  16,  1903— Not  to  be  reported. ) 

Personal  injuries— Damages— The  judgments  of  $600  and  $400  in  favor  of 
the  appellees  respectively  are  sustained  by  the  evidence. 

Ira  Julian  and  John  T.  Shelby  for  appellant. 

Jas.  A.  Scott  and  W.  C.  Marshall  for  appellees. 

Appeal  from  Franklin  -Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

These  actions  were  instituted  by  appellees  in  the  Franklin  Circuit  Court 
against  appellant  to  recover  damages  for  injuries  rec»*ived  by. them  by  jump- 
ing or  being  thrown  from  their  buggy  by  reason  of  their  horse  becoming 
frightened  at  appellant's  passenger  train  at  Walcutt's  crossing,  it  being 
averred  that  no  signal  or  warning  of  the  approach  of  the  train  was  given, 
and  that  the  crossing  at  which  the  accident  occurred  was  exceptionally  dan- 
gerous, by  reason  of  the  railroad  making  a  sharp  curve  there  and  passing 
through  a  cut  just  before  reaching  the  pike. 

The  two  actions,  by  agreement  of  parties,  were  tried  together.  The  first 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  appellee  Mary  Guuter 
for  the  sum  of  $1,000,  and  for  appellee  Sallie  Gunter  for  the  sum  of  $400. 

On  motion  of  appellant  the  lower  court  set  aside  the  verdict  in  favor  of 
Sallie  and  granted  a  new  trial,  but  refused  to  set  aside  the  verdict  in  favor 
of  appellee  Mary  Gunter.  The  appellant  appealed,  and  this  court  reversed 
that  judgment.  On  a  second  trial,  the  cases  were  heard  together,  and  the- 
jury  returned  a  verdict  in  favor  of  appellee  Mary  Gunter  for  $600,  and  Sallie- 
for  $400.  The  court  refused  a  new  trial  and  appellant  has  appealed  from 
both  judgments,  and  by  consent  they  are  heard  together. 

In  substance  all  the  facts  and  circumstances  proven  on  the  last  trial  were 
presented  on  the  first  trial,  and  this  court,  in  an  opinion  by  Judge  DuBelle^, 
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reoites  them  in  his  opinion,  which  is  reported  in  108  Ky.,  863.  For  this  rea- 
son we  deem  it  unnecessary  to  again  recite  them. 

After  a  careful  consideration  of  thfs  record  and  former  opinion  referred  to» 
we  are  of  opinion  that  the  lower  court  gave  the  parties  a  trial  in  conformity 
with  the  din^ctions  of  this  court.  The  evidence  as  to  the  extent  of  the  in- 
jury received  by  Sallie  Gunter  is  not  very  satisfactory,  but  two  juries  have 
heard  the  testiniony,  and  gave  her  the  same  amount  by  each  verdict. 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  appellant  the 
judgment  in  each  of  these  cases  is  aflSrmed. 


UNITED   STATES  FIDELITY  AND  GUARANTY  CO.  v.  BLACKLEY, 

HURST  &  CO. 

(Filed  December  16,  1903. ) 

1.  Employer  and  employe— Indemnifying  bond— Surety— An  employer  who 
makes  representations  as  to  the  personal  conduct,  antecedents  and  integrity 
of  his  employe  for  the  purpose  of  inducing  another  to  become  bound  as  the 
surety  of  the  employe  for  his  honesty  and  integrity  in  the  performance  of 
his  duties  must  use  ordinal y  care  to  ascertain  the  truth  thereof,  and  his 
mere  belief  that  they  were  true  will  not  avail  if  they  were  in  fact  not  true, 
and  he  had  not  used  ordinary  care  to  post  himself;  the  question  of  whether- 
he  has  exercised  ordinary  care  is  one  for  the  jury. 

2.  Same— Where  the  employer  represented  to  the  surety  that  the  applicant 
had  theretofore,  as  an  employe,  "kept  his  accounts  faithfully  and  without 
default,"  and  that  he  knew  nothing  "concerning  his  habits  or  antecedents- 
affecting  his  title  to  confidence,"  and  it  afterwards  appeared  that  the  em- 
ploye was  short  in  his  accounts  at  that  time,  the  jury  should  have  been  per- 
mitted to  determine  the  question  whether  or  not  the  employer  used  ordinary 
care  in  ascortAinlng  the  true  state  of  the  accounts;  and  also  to  determine 
the  question  whether  the  employer  prior  to  the  execution  of  the  bond  knew 
that  the  employe  was  engaged  in  any  gambling  or  speculative  business^ 
which  would  have  materially  Increased  the  risk. 

Bodley,  Bask  in  &  Flexner  for  appellant. 

Dodd  &  Dodd  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Secondl 
Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  17th  of  November,  1900,  C.  M.  Barnett  requested  the  United  States; 
Fidelity  and  Guaranty  Co.,  of  Baltimore,  Md.,  to  go  security  for  his  honesty 
and  fidelity  as  bookkeeper  and  cashier  of  the  firm,  Blackley,  Hurst  &  Co., 
who  were  engaged  in  the  tobacco  business  in  Louisville,  Ky.,  from  the  Jst 
day  of   December,  1900,  to  the  1st  day  of  December,  1901.     The  application 
was  made  by  Barnett  upon  one  of  the  printed  forms  of  the  guaranty  com- 
IMiny,  which  provides  for  and  requires  from  the  employers  of  the  applicant  a. 
statement  as  to  the  personal  conduct,  antecedents  and  integrity  of  the  ap- 
plicant.   In  obedience  to  this  requirement,  Blackley  Hurst  &  Co  ,  by  J.  T. 
Blackley,  made  this  statement:  *'The  replies  of  the  applicant  herein  are  to 
the  best  of  my  knowledge  and  belief,  correct.    He  has  been  in  the  service  or 
the  undersigned  employer  since  September  1,  1898,  filling  the  position  o^ 
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bookkeeper  and  cashier,  and  has  ooDtinuousIy  filled  the  position  for  which 
this  bond  is  required  since  that  date.  He  has  always,  to  the  best  of  my 
knowledge  and  belief,  given  satisfaction  in  his  personal  conduct  and  per- 
formance of  duties,  and  kept  bis  accounts  faithfully  and  without  default;. 
When  last  examined  or  audited,  all  accounts  of  his  office  were  found  in  every 
respect  correct  up  to  date."  (This  was  followed  by  the  words,  "periodically 
examined  by  firm.")  "He  has  not  been,  nor  is  he  at  present,  so  far  as  I 
know,  or  believe,  in  arrears,  default,  or  with  unsettled  balance  in  this  or 
any  previous  service.  I  know  nothing  concerning  his  habits  or  antecedents 
affecting  his  title  to  confidence,  and  I  know  of  no  reason  why  the  guaranty 
hereby  applied  for  should  not  be  granted." 

In  response  to  this  application,  the  guaranty  company  executed  the  bond 
applied  for,  which  contained  the  following  recitation:  "Whereas  the  em- 
ployers (Blackey,  Hurst  &  Co.,)  have  delivered  to  the  United  States  Fidelity 
and  Guaranty  Co.  a  statement  in  writing  relative  to  its  responsibility,  and 
checks  to  be  used  by  the  employe  in  said  position,  and  in  further  considera- 
tion of  125  paid  as  a  premium  for  the  period  from  December  1,  1900,  to  De- 
cember 1,  1001,  and  upon  the  faith  of  said  settlement  as  aforesaid  by  the 
employer,  it  is  hereby  agreed  and  declared  that  subject  to  the  provisions 
herein  contained,  which  shall  be  conditions  precedent  on  the  part  of  the  em- 
ployer to  recover  under  this  bond,  the  company  shall,  within  three  months 
next  after  notice  accompanied  by.  satisfactory  proof  of  loss  as  hereinafter 
mentioned,  has  Ijeen  given  to  the  company,  make  good  and  reimburse  to  the 
employer  all  or  any  pecuniary  loss  sustiiined  by  the  employer  of  money, 
securities,  or  other  personal  property  in  the  possession  of  the  employe,  or 
for  the  possession  of  which  he  is  responsible,  by  any  act  of  fraud  or  dishon- 
esty on  the  part  of  said  employe,  in  connection  with  the  duties  of  the  office 
or  position  hereinbefore  referred  to,  occurring  during  the  continuance  of 
this  bond." 

On  the  2d  day  of  April,  \902,  the  appellees.  Blackley,  Hurst  &  Co..  brought 
this  suit  against  the  appellant,  the  United  States  Fidelity  and  Guaranty 
Co.,  and  C.  M.  Barnett,  upon  the  bond  executed  by  them  as  surety  for  Bar- 
uett,  in  which  they  allege  that  between  December  1,  llHiO,  and  September  7, 
1901,  that  the  defendant,  Barnett,  as  bookkeeper  and  cashier  of  plaintiffs 
and  in  the  line  of  his  employment  had  received  and  fraudulently  appro- 
priated to  his  own  use  $811  of  their  money,  which  he  failed  to  account  for. 
The  pi^tition  also  contains  other  formal  averments  necessary  to  a  recovery  on 
the  bond.  Appellant,  in  its  answer,  denied  their  liability  for  the  moneys 
sued  for  an  two  grounds.  First,  because  as  they  allege,  Barnett  had  not 
kept  his  accounts  faithfully  as  cashier  previous  to  his  application  to  them  to 
l>ecome  his  security,  but  was  at  that  time  in  default  to  plaintiff  in  sums  ag- 
gregating *«25,  which  he  had  fraudulently  abstracted  and  converted  to  his  own 
use  subsequent  to  the  llth  day  of  May,  1900,  and  prior  to  November  17,  1900, 
py  means  of  false  entries  and  footings  upon  the  books  of  plaintiff,  which, 
if  known  not  to  them,  could  have  been  known  by  the  exercise  of  slight  care, 
when  the  application  was  made  to  them,  but  which  were  not  known  to  the 
defendants  when  they  executed  the  bond  sued  on.  They  also  charge  that 
they  were  deceived  and  overreached  by  plaintiff's  statement  that  they  knew 
nothing  concerning  the  habits,  or  antecedents,  of  the  insured  affecting  his 
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title  to  confidence,  or  any  reason  why  the  guaranty  should  not  be  granted, 
^hen  as  a  matter  of  fact  they  well  knew  that  Bamett  was  at  that  time,  and 
had  been  for  a  considerable  time  before  the  bond  was  applied  for,  engaged 
in  speculating  in  tobacco,  a  highly  hazardous  and  dangerous  form  of  gam- 
bling, the  credit  and  money  therefor  being  furnished  by  plaintiff.  Upon 
the  trial  appellant  introduced  a  number  of  expert  accountants,  who  testified 
that  during  May,  1900,  Harnett's  books  show  three  false  entries  and  footings, 
aggregating  |250;  in  June,  one  false  entry  and  footing  of  150;  in  September, 
one  false  entry  and  footing  of  8100;  in  October,  one  false  entry  and  footing 
of  $100,  and  in  November  prior  to  the  date  of  Barnett's  application  to  de- 
fendants, false  entries  and  footings  amounting  to  |l'c5.  in  all  aggregating 
^25;  that  these  false  entries  were  cunningly  made,  and  were  likely  to  be 
overlooked  by  any  one  examining  the  books,  who  was  not  an  expert  account- 
ant, or  who  was  not  specially  looking  for  them,  but  that  they  would  have 
been  discovered  by  an  accurate  and  careful  addition  of  the  various  cohmins 
of  figures  by  any  ordinarily  competent  person.  While,  on  the  other  hand, 
Mr.  Blackley,  a  member  of  the  firm,  testifies  that  the  fiscal  year  of  the  firm 
ended  on  Septemljer  J,  at  which  time  a  tolerably  careful  examination  of  the 
Twoks  was  made,  as  much  so  as  the  current  business  would  pennit  a  mem- 
ber of  the  firm,  who  had  daily  duties  to  perform,  to  make:  that  this  exam- 
ination was  made  by  adding  up  the  columns  of  the  cash  book  back  to  where 
it  had  been  previously  examined,  and  that  the  balance  in  bank,  the  cash 
account,  and  sales  notes,  which  formed  the  whole  cash  account,  were  com- 
pared; that  this  cash  account  was  frequently  exnmined  during  the  year  as 
carefully  as  his  time  would  permit;  and  that  he  thought  thnt  the  books 
were  correct  when  these  examinations  wercj  made,  but  had  lieen  subsequently 
altered  by  Barnett;  that  the  last  general  examination  in  which  a  l>alance 
sheet  was  drawn  oflf  was  made  in  Septemlier,  1900;  that  they  discovered  in 
October,  1901,  that  the  cash  account  was  out  of  balance:  and  that  this  fact 
lead  to  the  discovery  of  the  Fhort^ige  sued  for  in  this  action.  Upon  cross- 
examination  Mr.  Blackley  admitted  that  whilst  he  added  up  all  the  columns 
of  the  cash  book  and  bank  book,  that  he  had  not  gone  into  the  ledger  ac- 
counts for  lack  of  time;  that  he  was  a  fairly  good  bookkeeper.  On  this  state 
of  fact,  the  court  gave  the  jury  the  following  instructions: 

"1st.  The  court  instructs  the  jury  tliat  the  application  for  a  bond  sued  on 
in  this  case  contained  the  following  statements:  *He  (meaning  the  defend- 
ant, Clarence  M.  Bannett)  has  always  to  the  best  of  my  knowledge  and 
belief  given  satisfaction  in  his  personal- conduct  and  performance  of  duties 
an^kept  his  accounts  faithfully  and  without  default.  When  last  examined 
or  audited,  by  firm,  all  accounts  of  this  officer  were  found  in  every  respect 
correct  up  to  date.  He  has  not  been,  nor  is  he  at  pre^ent,  so  far  as  I  know 
or  believe,  in  arrears,  default,  or  with  unsettled  balance  in  this  or  any  pre- 
vious service.  I  know  nothing  concerning  his  habits  or  antecedents  affect- 
ing his  title  to  confidence,  and  I  know  of  no  reason  why  the  guarantee 
liereby  applied  for  should  not  be  granted,*  and  said  application  was  signed  by 
the  plaintiffs.  Unless  the  jury  shall  believe  from  th«  evidence  that  one  or 
more  of  said  statements  when  made  were  not  true  to  the  tiest  of  the  knowl- 
edge and  belief  of  the  plaintiffs,  or  either  of  them,  the  law  is  for  the  plain- 
tiffs, and  the  jury  should  so  find. 
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*'3d.  But  if  Che  jury  eball  believe  from  the  evidence  that  these  statements 
contained  in  said  application  and  set  forth  in  instruction  No  1,  or  any  of 
them,  was,  when  made,  untrue  to  the  best  of  the  knowledge  and  belief  of  the 
plaintiffs,  or  either  of  them,  the  law  is  for  the  defendant,  and  the  jury 
should  so  find. 

"8d.  If  the  jury  shall  find  for  the  plaintiff,  it  should  be  for  the  sum  of  1819, 
with  interest  from  October  10,  1901. 

"4th.  If  the  jury  shall  find  for  the  defendant,  they  shall  so  say  by  their 
verdict,  and  no  more." 

Under  the  above  inRtructions  the  jury  found  for  the  plaintiff,  and  the  de- 
fendant appeals  to  this  court,  and  insists  that  the  instructions  quoted  supra 
do  not  define  the  correct  rule  for  the  measurement  of  appellee's  duties  and 
responsibilities  growing  out  of  the  execution  of  the  bond  sued  on.  In  the 
recent  case  of  the  Warren  Deposit  Bank  v.  Fidelity  and  Deposit  Co.,  25  Ky. 
Law  Hep. ,  289,  it  was  decided  that  section  689  of  the  Kentucky  Statutes, 
which  provides  that:  "All  statements  or  descriptions  in  any  application  for 
a  policy  of  insurance  shall  l)e  deemed  and  held  representations,  and  not 
warranties,  nor  shall  any  misrepresentation,  imless  material  or  fraudulent, 
prevent  a  recovery  on  the  policy,"  applied  to  bonds  of  the  character  sued  on 
in  this  action:  but  that  misrepresentations  which  were  material  to  the  risk 
in  this  character  of  cases,  whether  fraudulent  or  not,  would  invalidate  the 
bond.  In  Graves  v.  Lebanon  National  Bank,  73  Ky.,  23,  the  court  said: 
"There  is  no  principle  of  law  better  settled  than  that  persons  proposing  to 
become  sureties  to  a  corporation  for  the  good  conduct  and  fidelity  of  an 
officer  to  whose  custody  Its  moneys,  notes,  bills,  or  other  valuables,  are  in- 
trusted, have  the  right  to  be  treated  with  perfect  good  faith.  If  the  direc- 
tors are  aware  of  secret  facts  juaterially  affecting  or  increasing  the  obliga- 
tions of  the  sureties,  the  latt(»r  are  entitled  to  have  these  facts  disclosed  to 
them,  a  proper  opportunity  being  presented.  *  *  *  A  fraud  may  be  per- 
petrated as  well  by  the  assertion  of  facts  that  do  not  exist,  ignorantly  made 
by  one  whom  the  person  acting  upon  the  assertion  has  the  right  to  siippose 
used  reasonable  diligence  to  inform  himself,  as  l^y  concealing  facts  known 
to  exist,  which  in  equity  and  good  con.«icience  ought  to  have  Ix'en  made." 

In  the  case  of  the  Deposit  Bank  of  Midway  v.  Hearne,  104,  Ky.  819,  this 
court  decided  that  whenever  the  directors  of  a  bank  became  aware  of  the 
embezzlement  of  a  clerk,  or  may  by  the  exercise  of  slight  care  have  become 
so,  they  owe  to  the  surety  to  discharge  the  clerk,  and  thus  terminate  the 
surety's  further  risk.  In  Belleview  Bl.  and  h.  Ass'n  v.  Jeckel,  104  Ky.,  169, 
it  was  decided:  "If  a  party  taking  a  guaranty  from  a  surety  conceals  ftom 
him  facts  which  go  to  increase  his  risk,  and  suffers  him  to  enter  into  the 
contract  under  false  impressions  as  to  the  real  statt'  of  facts,  such  conceal- 
ments will  amount  to  a  fraud,  because  the  party  is  bound  to  juake  the  dis- 
closure, and  the  omission  to  make  it  under  such  circumstances  is  equivalent 
to  an  affirmation  that  the  facts  do  not  exist.'  (Quoting  Story  on  Equity 
Jurisprudence*,  section  215.) 

The  law  requires  of  an  employer  who  makes  representations  material  to 
the  risk  for  the  purpo?*e  of  inducing  another  to  become  bound  as  the  surety 
of  one  of  his  employes  to  him  more  than  the  mere  belief  on  his  part  of  the 
truth  of  such  representations.    His  duty  under  such  circumstanoes  requires 
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that  before  making  such  representations,  that  he  should  use  ordinary  care  ta 
know  that  they  are  true.  Lawson  on  Contracts,  section  288,  on  this  point, 
says:  ''Where  persons  take  it  upon  themselves  to  make  assertions  as  to 
which  they  are  ignorant,  whether  they  are  true  or  untrue,  they  are  as  re- 
sponsible as  if  they  had  asserted  that  which  they  knew  to  be  untrue. 
Whether  a  party  misrepresenting  a  fact  knew  it  to  be  false,  or  made  the 
assertion  without  knowing  whether  it  were  true  or  false,  is  wholly  imma- 
terial. For  the  affirmation  of  what  he  does  not  know  or  believe  to  be  true  la 
as  unjustifiable  as  the  affirmation  of  what  is  known  to  be  false,  and  the 
same  is  true  where  the  party  is  negligent,  or  ought  to  have  known  or  re- 
membered the  truth,  and  did  not." 

Whether  appellea  used  ordinary  care  to  post  himself  as  to  the  condition  of 
Barnett's  accounts,  before  he  matle  the  statement  to  appellee,  was  a  question 
for  the  jury.  For  the  same  reason  we  think  the  jury  under  proper  Instruc- 
tions should  have  been  allowed  to  determine  whether  the  plaintiff  prior  to 
the  execution  of  the  bond  knew  that  Harnett  was  engaged  In  any  gambling' 
or  speculative  biislness,  which  would  have  materially  enhanced  the  hazard 
of  the  risk  assumed  by  appellants. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


DIEBOLD  V.  KENTUCKY  TRACTION  CO. 

(Filed  December  17,  1903.) 

Railroads— Trunk  railway— Definition  of— A  commercial  railway,  whose- 
main  line,  whether  operated  by  steam,  electricity,  or  any  other  motive 
power,  connects  towns,  cities,  counties,  or  other  points  within  the  State,  or^ 
in  different  States,  and  which,  under  its  charter  or  the  general  law,  has  the 
legal  capacity  of  constructing,  purchasing  and  operating  branch  lines  or 
feeders,  connecting  with  its  main  stem  or  trunk,  is  a  "trunk  railway" 
within  the  meaning  of  .«*ection  164  of  the  Constitution  which  excepts  trunk 
railways  form  its  provisions  requiring  a  city  before  granting  a  franchise  or 
•  privilege  within  the  city  limits  to  sell  the  same  to  the  highest  and  best  bid- 
der, after  duly  advertising  the  sale.  The  grant  of  a  right  of  way  over  the 
streets  of  a  city  to  such  a  trunk  railway  without  previous  sale,  is,  therefore,. 
not  violative  of  the  constitutional  provision. 

C.  H.  Sliield  for  appellant. 

Helm,  Bruce  &  Helm,  D.  W.  Sanders  and  J.  W.  Sachs  for  appellee. 

Appeal  from  Jefferson  Circuit  Court.  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  John  Diebold,  is  a  citizen  of  Louisville,  Ky.,  and  owns  real 
property  fronting  on  Sixteenth  street,  which  is  one  of  the  highways  of  that. 
city.  The  appellee,  the  Kentucky  Traction  Co.  of  Louisville,  is  a  railroad 
corporation  organized  under  the  general  statutes  of  Kentucky,  having 
power  and  authority,  under  its  charter,  to  construct  and  operate  an  electrio 
line  from  Louisville,  Ky.,  to  Nashville,  Tenn.,  and  to  be  a  common  carrier- 
of  both  passengers  and  freight  when  in  operation. 

As  a  neceuaiy  prerequisite  to  the  building  of  the  proposed  line,  appellee  sa 
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'X)ured,  from  the  general  council  of  the  city  of  LouisyiUe,  an  ordinance  grant- 
ipg  to  it  a  right  of  way  from  a  point  on  its  southern  boundary,  along  and  over 
parts  of  certain  named  streets  and  alleys,  to  Center  and  Jefferson  streets. 
"One  of  the  highways  over  which  the  franchise  granted  by  the  municipality 
ezt<end6.  is  that  part  of  Sixteenth  street  upon  which  appellants'  property 
fronts.  Conceiving  that  the  franchise  granted  to  appellee  was  void,  as  being 
violative  of  the  provisions  of  section  164  of  the  Constitution,  which  requires 
that  all  franchises  included  within  its  language  be  sold  to  the  highest  bid- 
der, appellant  instituted  this  action,  for  an  injunction  to  prohibit  the  build- 
ing of  the  proposed  line  along  Sixteenth  street,  in  front  of  his  property. 

The  pleadings  in  this  case  aptly  raise  the  one  question  involved  in  the  rec- 
ord, whether  or  not  the  proposed  road  is  a  trunk  railroad  within  the  meaning 
of  section  164.  If  it  is,  appellant  has  no  cause  of  action ;  if  it  is  not,  the  in 
junction  prayed  for  should  have  lieen  awarded.  Trunk  railroads  are  specific- 
ally  excepted  from  the  provisions  of  section  164.  The  opinion  of  the  learned 
chancellor  below  fully  meets  our  views  upon  the  qiiestion  for  adjudication, 
and  it  Is  adopted  as  the  opinion  of  the  court,  and  is  as  follows:  To  decide 
the  questions  of  law  which  arise  on  this  motion,  two  sections  of  the  Consti- 
tution of  Kentucky  have  to  be  cDnsidered,  to  wit,  sections  163  and  104.  Sec- 
tion 163  is  as  follows:  "No  street  railway,  gas,  water,  steam  heating,  tele- 
phone or  electric  light  company  within  n  city  or  town  shall  be  permitted  or 
authorized  to  construct  its  tracks,  lay  its  pipes  or  mains,  or  erect  its  poles, 
posts  or  other  apparatus,  along,  over  or  across  the  streets,  alleys  or  public 
grounds  of  a  ciiy  or  t«wn  without  the  consent  of  the  proper  legislative 
bodies  or  i^oards  of  such  cities  or  towns  being  first  obtained;  but  when  char- 
ters have  b(^en  heretofore  granted  conferring  such  rights  and  work  in  good 
faith  been  begun  thereunder,  the  provisions  of  this  section  shall  not  apply." 

"Section  164.  \o  county,  city,  town,  taxing  district  or  other  municipality 
shiUl  be  authorized  or  permitted  to  grant  any  franchise  or  privilege  or  make 
any  contract  in  reference  thereto  for  a  term  exceeding  twenty  years.  Before 
granting  such  franchise  or  privilege  for  a  term  of  years  such  municipality 
shall  first  after  due  advertisement  receive  bids  therefor  publicly,  and 
award  the  same  to  the  highest  and  best  bidder;  but  it  shall  have  the  right 
to  reject  any  or  all  bids.     This  section  shall  not  apply  to  a  trunk  railway." 

The  question  to  l)e  decided  sharply  on  this  motion  is,  whether  the  appellee 
having  its  termini  in  Louisville  and  Xa.shville,  under  its  original  and 
amended  chnrter,  is  a  sti-eet  railway,  and,  therefore,  within  the  constitu- 
tional prohiliiiion  against  such  a  grant  as  that  contained  in  the  ordinance 
referred  t'\  t)r  a  trunk  failway,  and  thereby  expressly  excluded  by  section 
164  from  i  hi*  prohibitory  operation  of  the  two  sections  of  tlie  State  Con- 
stitution above  quoted.  Whether  a  railway  is  a  street  railway,  or  a 
trunk  railway,  it  will  not  be  contended,  we  apprehend,  depends  on  the 
motor  power  employed  by  it  in  propelling  its  rolling  stock  over  and  along 
its  tracks.  It  certainly  can  make  no  difl'erence  whether  the  cars  of  a  rail- 
road company  are  propelled  by  the  agency  of  steam,  or  of  gasoline,  or  of 
electricity,  compressed  air,  liquified  air,  or  any  other  agency  which  science 
and  the  inventive  genius  of  man  may  in  the  future  bring  into  use.  Rather 
the  character  of  a  railroad  company  is  determined  by  the  nature  and  extent 
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and  limitg  put  upon  its  operation  hj  law  or  otherwise,  and  by  the  oharacteiv 
and  object  of  its  corporate  creation  as  Bhown  hj  its  charter. 

By  the  original  charter  of  the  Louisville  &  Nashville  Kailroad,  it  was  an^ 
thorized  and  empowered  to  lay  Its  tracks  and  propel  its  cars  thereon  between^ 
Louisville  and  Nashville,  and  was  authori7.ed  and  empowered  just  as  the. 
appellee  in  this  case  is  authorized  and  t  nipowered,  to  transport  passengers,, 
freight  and  express  matter  to  all  immediate  points,  towns,  cities  and  ooun^ 
ties  between  Louisville  and  Nashville,  and  to  erect  its  depots  to  accomplistv 
Its  corporate  purposes,  just  as  the  appellee  here  is  authorized  and  empowerecV 
to  do ;  the  only  difference  in  character,  legal  or  otherwise,  between  the  ap^ 
pellee  and  the  Louisville  &  Nashville  Hailroad,  under  its  charter,  is  that., 
one  has  steam  for  a  motor  power,  and  the  other  has  electricity ;  both  are  in^ 
terurban  and  interstate  railroad  corporations.  It  is  difficult  to  understand- 
what  the  phrase  "a  trunk  rtiilway"  clearly  means,  if  it  does  not  mean  an» 
interurban  and  an  interstate  railway  for  commercial  purposes. 

Appellant  insists  that  appellee  is  a  street  railway  within  the  meaning  of 
section  168  of  the  State  Constitution,  above  quoted.  It  will  be  observed  at  a 
glance,  that  the  framers  of  section  1Q8  of  the  State  Constitution,  intended 
that  the  restricted  character  of  the  sti-eet  railway,  as  a  strictly  looal  intra^ 
mural  street  car  company,  should  be  understood  as  such  by  the  classification, 
and  a.ssociation  of  the  street  railway  referred  to  in  that  section  with  gaa. 
companies,  water  companies,  steam  heating  companies,  telephone  companies, 
and  electric  light  companies,  all  of  which  are  strictly  intramural,  and  essen^ 
tially  and  exclnsively  local  in  their  scope  and  operation  in  cities,  towns  and. 
other  municipalities. 

The  fact  that  a  railroad  company,  whether  operated  by  electricity  or  steam, 
such  as  the  Chesapeake  &  Ohio  R.  li.  Co..  Illinois  Central  R.  R  Co.,  tha 
Louisville  &  Nashville  R.  R.  Co.,  or  an  interurban  or  interstate  railroad 
company,  all  having  the  same  corporate  purposes,  and  performing  the  same- 
imxwrtant  public  functions  for  the  convenience  and  good  of  the  public,  in 
transporting  passengers,  freight  and  express  matter,  for  the  advancement  of 
commerce  between  towns  and  cities  within  a  State,  or  between*  towns  and, 
cities  within  different  States,  is  obliged,  in  order  to  accomplish  the  corporate 
purposes  of  its  creation,  to  have  terminal  points,  as  passenger  or  freight 
depots,  to  reach,  which  it  is  necessary  to  lay  its  tracks  along  the  streets, 
within  a  city  or  town,  does  not  make  such  railroad  company  a  street  rail* 
way,  and  impress  upon  it  a  local  intramural  character,  such  as  is  possessed, 
by  gas,  water,  steam  heating  and  electric  light  companies  enumerated  in^ 
section  163  of  the  State  Constitution,  above  quoted. 

If  a  railroad  company,  whether  operated  by  steam  or  electricity  as  a  motor- 
power,  lays  its  tracks  and  connects  in  commercial  relationship  different, 
towns,  cities,  counties  and  other  municipalities  within  a  State,  or  cities  of 
different  States,  be  not  a  trunk  rnili^ay,  then  it  is  difficult  to  understand 
what  a  trunk  railway  is.  We  have  exaniined  all  the  recognized  authorities, 
upon  railroads  and  railways,  and  have  been  unable  to  find,  in  any  text  book, 
or  decision,  the  phrase  "trunk  railway,"  or  anything  that  approaches  th& 
same.  In  Elizabethtown  &  Big  Sandy  R.  R.  Co.  v.  Ashland,  &c.,  Street 
Railway  Co.,  06  Ky.,.8^,  the  court  said:  "It  is  urged,  however,  that  the  ap-<. 
pellee  (the  street  railway  company)  is  not  a  railroad  company  in  the  mean-. 
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iDg  of  the  section  of  the  Comlitulion  qiiot-ed.  We  think,  wfaateyer  may  be 
wiid  of  street  railways  in  general,  that  the  charter  of  this  company  pnts  It 
in  the  class  indicated  by  that  section.  The  railway  was  to  connect  two 
cities.  It  might  use  steam,  horse,  or  other  propelling  power  on  said  road  in 
the  transportation  of  freight  and  passengers. ' ' 

In  the  case  under  consideration,  the  appellee  was  organized  under  the  gen- 
eral railroad  laws  of  this  State,  just  as  a  railroad  corporation  extending  its 
line  from  the  city  of  Louisville  to  any  distant  point  in  the  State  of  Ken- 
tucky, or  to  any  city  or  point  in  a  distant  State,  assuming  that  the  foreign 
States  accorded  the  right  or  privilege  to  the  Kentucky  corporation  in  or 
across  their  territory,  would  have  to  be  organi/^.  And  unless  the  agency 
of  propulsion  adopted  by  a  railroad  determines  its  legal  character  as  a  street 
railway  or  a  railroad  trunk  line,  it  is  impossible  to  conceive  of  any  distinc- 
tion between  the  two.  It  seems  to  us,  that  it  is  the  charter  of  a  company 
which  places  it  in  the  class  to  which  it  belongs,  whether  street  railway  or 
trunk  railway,  and  not  the  character  of  the  motor  power  which  it  employs. 
If,  in  order  to  be  a  trunk  railway,  the  railroad  company  must  have  a  main 
line,  with  branches  or  feeders,  branching  off  from  the  main  stem  to  adjacent 
towns,  cities  or  counties,  then  the  record  in  this  case  shows  that  the  defend- 
•ant  electric  railroad  corporation  meets  this  requirement,  because  it  has 
branches  to  Owensboro,  Bussellville,  and  other  points  off  from  its  main  line 
between  Louisville  and  Nashville.  We  think  there  can  be  no  doubt  that 
giving  the  phrase,  **a  trunk  railway,"  a  rational  interpretation,  it  means, 
•and  can  mean  nothing  else  but  a  commercial  railway,  or  railroad,  connect- 
ing different  cities  within  a  State,  and  facilitating  commerce  between  them, 
or  between  cities  in  different  States.  And  to  such  commercial  railroads,  of 
course,  it  is  not  pretended  that  section  168  of  the  State  Constitution  applies. 

The  term  ''street  railway,"  as  used  in  section  168  of  the  State  Constitu- 
tion, means,  and  can  only  mean,  applying  to  it  a  common-sense  interpreta- 
tion, those  street  railroads  which,  before  the  introduction  of  electricity,  used 
mules  and  horses  as  motor  power  for  drawing  the  street  cars  over  its  street 
car  tracks,  for  the  use  and  convenience  of  the  local  public  in  a  municipality 
— those  street  cars  that  ran  along  the  streets  of  a  city,  picking  up  passengei^ 
here  and  there,  and  putting  them  off  at  street  crossings,  and  at  the  termini 
of  the  street  car  companies'  tracks  within  the  municipality;  they  were 
created  and  organized  and  operated,  and  such  was  their  character,  as  defined 
in  their  charters,  strictly  and  exclusively  for  the  local  convenience  of  those 
persons  or  imssengers  whose  pleasiire  or  business  prompted  them  to  go  from 
point  to  point  within  the  city;  they  were  nev»T  organized  or  intended  for 
ocmmercial  purposes  between  different  cities  within  a  St^te,  or  between 
different  cities  in  different  Stat<»s. 

In  the  case  of  the  Louisville  and  Portland  K.  R.  Co.  v.  Louisville  City 
Railway  Co.,  S  Duvtill,  175,  Judge  Robertson,  after  holding  that  the  amended 
charter  of  a  railroad  company  was  as  efficient  in  establishing  its  character, 
as  its  original  charter,  said:  "A  ntilroad  is  for  the  use  of  the  universal  pub- 
lic in  the  transportation  of  all  persons,  baggage  and  other  freight— a  street 
railway  is  dedicated  to  the  more  limited  use  of  the  local  public  for  the  more 
transient  transportation  of  persons  only  and  within  the  limits  of  the  city. 
In  the  technical  sense,  therefore,  a  street  railway  is  not  a  railro:id.    And  we 
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presume  that,  in  this  cod  trad  istinctive  sense  the  term  'railroad'  was  nsed  in 
the  appellant's  charter  as  amended  in  1860.  A  railroad  and  a  street  railroad 
are  in  both  their  technical  and  popular  import  as  distinct  and  different  as  a 
road  and  a  street  or  as  a  bridge  and  a  railroad  bridge  and  it  has  been  ad- 
judged that  the  simple  term  ^bridge'  means  a  viaduct  in  a  road  dedicated  to 
common  use  and  that  the  qualified  phrase  *  railroad  bridge'  means  a  viaduct 
ooDStructed  for  the  exclusive  use  of  railroad  transportation." 

I^wis  in  his  work  on  Eminent  Domain,  volume  1,  section  110a,  says: 
"Railroads  now  exist  in  gieat  variety  as  regards  motors  and  motive  power 
the  size  and  style  of  cars  and  coaches  and  the  methods  of  operating  and  con- 
struction. It  is  probable  that  these  variations  will  be  multiplied  in  the 
coming  years.  It  is  doubtful  whether  any  permanent  and  satisfactory  class- 
ification can  now  be  made.  There  has  been  a  general  concurrence  however, 
in  embracing  all  railroads  in  two  divisions  or  clas.ses:  First,  commercial 
railroads;  second,  street  railroads.  Commercial  railroads  embrace  all  rail- 
roads for  general  freight  and  passenger  traffic  between  one  town  and  another, 
or  between  one  place  and  another.  They  are  usually  not  constructed  upon 
the  public  streets  or  highways,  except  for  short  distances.  Street  railroads 
embrace  all  such  as  are  constructed  and  are  operated  in  the  public  streets, 
for  the  piirpose  of  conveying  passengers  with  their  ordinary  hand  luggage 
from  one  point  to  another  on  the  street." 

In  the  case  of  Zehi-en  v.  Milwaukee  Electric  Railway  Co.,  09  Wis.,  ^3,  S. 
C,  67  Am.  St.  Rep.,  850,  S,  C.,  41  Lawyers  liep.  Ann..  575,  the  court  said: 
"A  street  railway  in  its  inception  is  a  purely  urban  institution.  It  is  in- 
tended to  facilitate  travel  in  and  about  the  city,  from  one  part  of  themunici- 
Xnlity  to  another,  and  thus  relieve  the  sidewalk  of  foot  passengers,  and  the 
roadway  of  vehicles.  It  is  thus  an  aid  to  the  exercise  of  the  easement  of 
passage;  strictly  a  city  conveyane  for  the  use  of  the  city,  by  people  living  or 
stopping  therein,  and  fully  under  the  control  of 'the  municipal  authorities 
who  have  been  endowed  with  ample  power  for  that  purpose.  This  strictly 
urban  character  of  a  street  railway  remained  practically  unchanged  for 
many  years,  and  during  these  years  the  long  line  of  decisions  grew  up  recog- 
nizing the  street  railway  as  merely  an  improved  method  of  improving  the 
street,  and  rather  as  a  help  to  the  street  than  as  a  burden  thereon."  The 
learned  court,  after  speaking  of  the  introduction  of  the  new  motor  power, 
and  the  enlargement  of  street  cars,  and  the  extension  of  distances,  for  their 
operation,  even  connecting  separated  cities  and  villages,  said:  "Thus  the 
urban  railway  has  developed  into  the  interurban  railway,  and  threatens 
soon  to  develop  (as  in  the  case  at  bar)  into  the  interstate  railway.  The 
small  car,  which  took  up  passengers  at  one  corner,  and  dropped  them  at 
another,  has  become  a  large  coach,  approximating  the  ordinary  railway 
coach  in  size,  and  has  become  a  part,  perhaps  of  a  train  which  sweeps  across 
the  oountry,  from  one  city  to  another,  bearing  its  load  of  passengers,  tick- 
eted through  with  an  occasional  passenger  picked  up  on  the  highways.  The 
purely  city  purposes,  which  the  urbau  railway  subserves,  have  developed 
Into,  and  are  being  supplanted  by,  an  entirely  different  purpose,  namely  the 
transportation  of  passengers  from  city  to  city,  over  long  distances  and 
stretches  of  intervening  county.  It  is  built  and  operated  mainly  to  obtain 
through  travel  from  city  to  city,  and  only  incidentally  to  pick  up  a  passen* 
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ger  Id  the  country  towns.  This  through  travel  is  unquestionably  com* 
posed  of  people  who  otherwise  would  travel  on  the  ordinary  steam  road,  and 
would  not  use  the  highway  at  all. " 

In  the  case  of  the  Street  Bailway  Co.  v.  Doyle,  98  Tenn.,  747,  S.  C,  17 
Am.  State  Hep.,  938,  that  distinguished  and  learned  jurist,  Judge  Lurton, 
said:  "The  distinction  between  the  use  of  the  commercial  railway,  and  that 
by  a  horse  railway,  is  so  wide  and  plain  that  it  needs  no  further  comment 
or  illustration.  Confes-sedly,  the  railway  involved  in  this  case  (which  was 
an  electric  railway)  is  on  a  line  between  the  two— the  equivalent  of  neither^ 
but  partaking  largely  of  the  nature  of  both.*' 

The  electric  railway  in  the  case  Judge  Lurton  decided  transported  passen- 
gers only,  and  this  feature,  Judge  Lurton  lays  emphasis  on  as  distinguish- 
ing it  from  a  commercial  railway  which  carries  both  passengers  and  freight* 
receiving  and  dischiirging  the  same  at  regular  depots  or  stations  established 
for  that  purpose.  In  the  case  at  Marlott  v.  Collinsville,  C.  E.  Electric  Rail- 
way Co.,  108  Fed.  liep.,  313,  Judge  Grosscup  Siiid:  "It  (referring  to  the  Col- 
linsville Electric  Railway  Co. )  was  incorporated  under  the  law  of  March  1, 
1879,  relating  to  the  incorporating  of  raili*oad  companies.  Its  articles  of 
incorporation  are  on  file  in  the  office  of  the  Secretary  of  State  of  Illinois,  in 
the  book'of  railroad  records.  It  took,  and  uuqiiestionably  intended  to  t-ake^ 
under  its  cbaiter,  the  powers  of  a  railroad  corporation;  and  among  them  the 
railroad  corporation  right  of  eminent  domain.  I'he  fact  that  its  trains  are 
to  be  operated  by  electricity,  instead  of  steam,  does  not  affect  its  place  in  the 
laws  of  the  State  as  a  railroad  company.  There  is  nothing  in  the  acts  of 
1872  and  1899  that  I'estricts  railroads  therein  mentioned  to  the  use  of  steam 
as  a  motive  power,  or  prevents  existing  steam  roads  from  changing  their  mo- 
tive power  to  that  of  electricity.  There  is  nothing  in  these  acts  that  neces- 
sarily or  fairly  excludes  its  application  to  electrical  roads  as  they  now  exist; 
indeed  these  electrical  roads,  in  ihe  speed  of  their  trains,  in  the  distance  trav- 
eled, and  in  their  capa])ilicie8  for  transportation,  are  well  within  the  field  of 
public  utilities  hitherto  occupied  by  the  steam  railroads  alone.  We  can  not 
conceive  that  these  acts,  so  far,  at  least,  as  they  are  reasonably  applicable, 
were  not  meunt  to  cover  every  form  of  railroad  that,  in  the  march  of  events, 
answers  the  purpose  of  general  transportation,  nor  do  their  incidental  func- 
tions as  street  railways  in  the  towns  or  cities  traveled  lift  them  out  of  the 
railroad  statute,  for  it  has  been  held  that  an  elevated  road,  while  intramural 
in  its  creation,  and  in  its  powers,  is  within  the  contemplation  of  the  rail- 
road statute,  and  exei'cises  its  right  of  eminent  domain  by  virtue  of  these 
statutes.  (Lieberman  v.  liailroad  Co.,  141  111.,  140.)  Indeed,  if  appellee  be 
not  a  railroad  within  the  meaning  of  the  act  of  March  1.  1872,  as  modified 
by  the  act  of  May  27,  1889,  and  other  acts  relating  thereto,  we  can  find  no 
authority  for  its  existeace  as  a  corporation,  or  for  its  exercise  of  the  right  of 
eminent  domain.  (See,  also,  to  the  same  effect,  the  very  interesting  and 
instriicting  case  of  Mass.  Loan  and  Trust  Co.  v.  Hamilton,  S3  Fed.  Rep.* 
639;  Williams  v.  City  Electric  Street  Railway  Co.,  41  Fed.  Rep.,  166;  Chi- 
cago R.  R.  Co.  V.  Milwaukee  R.  R.  Co.,  60  St«te  Rep.,  188.  813.)" 

The  foregoing  authorities  conclusively  demonstrate  that  the  defendant 
electric  corporation  is  not  a  street  railway,  within  the  meaning  of  the  aeo- 
Xions  168  and  164  of  the  present  Constitution  of  Kentucky,  but  that  it  is  an 
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Intemrban  and  interstate  connnercial  railroad,  with  all  th^  incidental  cor 
]X)rate  rights  and  powers  of  railroad  cori)orations  in  this  State,  whether 
operated  by  steam  or  electricity,  or  any  other  motive  power.  For  a  very 
thorough  examination  of  the  authorities,  lx)th  text  writers  and  decisions  on 
railroads  or  railways,  while  the  court  has  been  unable  to  find  a  legal  defini- 
tion of  the  phrase  "trunk  railway"  formulated  in  any  precise  words,  it  is 
believed  that  the  following  is  the  correct  definition  of  the  phrase:  "A  trunk 
railway  is  a  commercial  railway,  whose  main  line,  whether  operated  by 
steam,  electricity,  or  any  other  motive  power,  connects  towns,  cities,  coun- 
ties, or  other  points  within  the  State,  or  in  different  States,  and  which  rail- 
road company,  under  its  charter,  or  under  the  general  law,  h»8  the  legal 
capacity  of  constructing,  purchasing  and  operating  branch  lines,  or  feeders, 
connecting  with  its  main  stem  or  trunk.  The  main  or  trunk  line  bearing 
the  same  relation  to  its  branches  that  the  trunk  of  a  tree  bears  to  its 
branches,  or  the  main  stream  of  a  river  bears  to  its  tribut«iries. " 

Under  section  84 •?a,  Kentucky  Statutes,  it  is  provided  that  interurlian  elec- 
tric railroad  companies,  in  order  to  be  under  the  same  responsibilities,  and 
to  have  the  same  rights,  powers  and  privileges  of  railroad  Corporations  exist- 
ing under  the  laws  of  this  Commonwealth,  must,  under  its  charter,  be  au- 
thorized to  construct  a  railroad  ten  or  more  miles  in  length.  The  statutory 
requisite  must,  of  neoessity,  be  incorporated  into  the  above  definition  of  a 
trunk  railway  when  applied  to  interurban  electric  railroad  companies  in 
this  Stjite.  No  reason  can  be  suggested,  and  none  in  fact  exist  where  the 
phrase  "trunk  railway,"  found  in  section  164  of  the  State  Constitution, 
should  be  applied  to  steam  railroad  corporations,  and  hot  to  electrij  railroad 
corporations,  or  t.)  electric  railroad  compiinies,  interurban  or  interstate. 
Manifestly,  it  is  equally  applicable  to  both.  The  phrases  "trunk  railway" 
and  "main  line,"  whether  applied  to  steam  railroad  corporations,  or  electric 
railroad  corporations  are  essentially  synonymous,  else  both  phrases  are  with- 
out meaning.  It  is  a  mi.sconception  of  the  general  statutory  railroad  law  of 
this  State,  as  embodied  in  article  6,  chapter  32,  Kentucky  Statutes,  to  sup- 
pose that  the  grant  or  regulation  contained  in  the  ordinance  of  the  city,  de- 
fining the  streets  along  and  over  which  the  defendant  company  is  authorized 
to  run  in  order  to  reach  its  terminal  depot  at  Green  and  Center  streets  of 
the  city  of  Louisville,  is  a  grant  of  a  franchise  or  privilege  to  a  street  rail- 
way, which  would  be  void  unless  duly  advertised  for  public  bids,  and  ac- 
cordingly awarded  to  the  highest  and  best  bidder. 

The  defendant  interurban  electric  railway  company  was  created  and  or- 
ganized, as  we  have  seen,  under  the  general  statutory  railroad  law  of  this 
State,  contained  in  article  5,  chapter  32  of  the  Kentucky  Statutes.  It  de- 
rives its  corporate  franchises,  rights  and  powers  from  the  State  of  Kentucky, 
it  does  not,  and  can  not,  derive  any  of  its  corporate  rights,  franchises  and 
powers  from  the  city  of  Louisville.  By  subsection  5  of  section  768  of  article 
6  of  the  Kentucky  Statutes,  it  is  provided  that  all  railroad  companies 
ereated  under  that  act  shall,  among  other  things,  have  the  power  to  con- 
struct Its  road  upon,  or  across,  any  water  course,  private  or  plank  road, 
highway,  street,  lane  or  alley,  and  across  any  railroad  or  canal ;  *  *  *  and 
in  cfise  the  road  is  constructed  upon  any  street  or  alley,  the  same  shall  be 
upon  suoh  terms  and  conditions  as  shall  be  agreed  upon  between  the  cor- 
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poratloD  and  the  authoritioR  of  any  city  in  which  the  same  may  be.  Thus  It 
will  be  seen  that  the  right  of  the  defendant  company,  lo  lay  Its  tracks  along 
the  streets  of  the  city  of  Louisville,  is  granted  by  the  legislature  of  Ken- 
tucky, subject  only  to  the  proTision,  a  most  reasonable  one,  that  the  city 
shall  have  the  power  of  regulating  the  mode  or  manner  in  which  the  defend- 
ant railroad  corporation  may  or  shall  exercise  Its  corporate  franchises,  priv- 
ilege and  right  of  constructing  its  road  upon  and  along  the  streets  of  the 
city. 

The  city  of  Louisville  has  exercised  its  supervisory  power  over  the  mode  or 
manner  in  which  the  defendant  railroad  corporation  should  ezei-cise  its  stat- 
utory corporate  franchise  of  constructing  its  road  upon  and  along  the  public 
streets  of  the  city,  by  defining  and  prescribing  the  streets  and  the  route 
along  which  the  defendant  may  construct  its  railroad;  this  is  all  the  city 
has  done  in  the  ordinance.  It  has  granted  to  the  defendant  no  franchise  or 
privilege,  which  it  did  not  already  possess  under  section  768,  subsection  6  of 
article  5,  chapter  H2  t>f  the  Kentucky  Statutes.  The  city  of  Loiiisville,  by 
said  ordinance,  })as  simply  exercised  its  power  uf  regulating  the  mode  and 
manner  in  which  the  defendant  corporation  may  exercise  its  franchise  de- 
rived from  the  State,  of  entering  with  its  tracks  within  the  limits  of  the 
city,  and  laying  the  same  along  the  public  streets,  in  order  to  reach  its 
terminal  depot  in  the  city. 

The  judgment  is  affirmed. 


NOBLE,  SUPT.  V.   WHITE. 
(Filed  Decern Ijer  17,  1903— Not  to  be  reported. ) 

1.  Common  schools— Division  of  district— Notice— The  failure  of  a  county 
school  superintendent  to  give  ten  days'  notice,  in  writing,  of  his  intention 
to  divide  a  school  district  to  the  trustees  of  the  districts  affected  thereby,  as 
required  by  section  4437  of  the  Kentucky  Statutes,  renders  his  action  in 
dividing  the  district' and  in  appointing  new  trustees  void  and  of  no  efftct. 

3.  Same— Removal  of  trustee— Notwithstanding  the  county  superintendent 
may  have  given  notice  to  a  trustee,  at  a  time  when  he  was  intoxicated,  of 
his  intention  to  remove  him  from  ofHce,  the  fact  that  the  trustee  continued 
in  the  discharge  of  his  duties  as  such  and.  together  with  another  trustee,  en- 
tered into  a  contract  with  a  teacher  to  teach  the  school  in  the  district,  who 
taught  the  school  without  objection  from  any  pc^rson  claiming  to  be  a  trus- 
tee, entitles  the  teacher  to  payment  for  her  services  under  the  contract. 

B.  F.  Peak  and  John  L.  Noble  for  appellant. 

J.  J.  C.  Bach,  John  E.  Patrick,  Kelly  Kash  and  Pollard  &  Kedwine  for 
appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  5th  day  of  July,  190?},  the  appellee,  Hattie  Lee  White,  contracted, 
in  writing,  with  J.  S.  Cope  and  R.  J.  Fulkerson,  alleged  trustees  of  distrlot 
No.  1  in  the  county  of  Breathitt,  which  at  that  time  embraced  the  town  of 
Jackson,  to  teach  the  common  school  of  ^ the  district  for  the  term  of  five 
months,  beginning  on  the  14th  of  July,  lyOS,  in  accordance  with  the  common 
school  laws  and  the  rules  and  regulations  prescribed  in  pursuance  thei^to  by 
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the  State  Board  of  Eduoation  for  the  amount  of  the  publio  funds  allotted  to 
the  district.  On  the  2d  day  of  January,  1908,  she  brought  thlf  action  af^inst 
the  appellant.  H.  B.  Noble,  the  county  superintendent,  in  which  she  alleged 
that  she  had  fully  complied  with  her  contract  with  the  district  trustees  in 
eyery  particular;  that  the  defendant  had  in  his  possession  the  public  funds 
allotted  for  the  payment  of  the  teacher  of  the  public  school  in  that  district, 
i^moanting  to  11,826.04;  and  that  she  had  repeatedly  demanded  of  him  to  pay 
to  her  the  amount  due  her,  but  that  lie  had  refused  to  pay  any  part  thereof, 
«nd  asked  for  a  mandamus  requiring  him  to  perform  his  duty,  and  pay  the 
amount  coming  to  her.  She  also  files  as  exhibits  her  contract  with  the  trus- 
tees, and  her  monthly  report  as  a  teacher  made  to  the  county  superintend* 
«nt,  and  the  trustees'  certificate  of  the  time  she  had  taught.  The  defendant, 
H.  B.  Noble,  in  his  answer,  denies  that  either  J.  S.  Cope  or  R.  J.  Fulkerson 
were  trustees  of  the  district  on  the  6th  of  July,  1902,  or  had  any  power  or 
authority  to  contract  with  plaintiff  as  teacher  of  the  school  district  for  the 
school  year,  or  that  plaintiff  was  entitled  to  a  jiidgment  for  the  public  funds 
set  apart  to  pay  the  teacher  of  the  district  in  his  hands.  He  admits  that  he 
had  in  his  hands  public  funds  for  district  No.  1  of  Breathitt  county  to  the 
amount  of  1147.48;  and  alleges  that  he  also  had  in  his  hands  $411.32  for  dis- 
trict No.  93  of  Breathitt  county,  making  in  the  aggregate  1868.80.  He 
alleges  that  on  the  2l8t  of  March,  1902.  he  divided  the  district  into  two  dis- 
tricts, numbering  one  of  them  district  No.  98,  and  that  J.  Fulkerson  was  a 
resident  of  district  No.  98,  and  for  this  reason  was  dlEqualiefid  from  acting 
as  trustee  of  district  No.  1,  and  that  on  the  9th  day  of  June,  1902,  he  had  re- 
moved J.  S.  Cope  as  trustee,  on  the  grounds  of  immoral  conduct,  and  asked 
that  the  plaintiff's  petition  be  dismissed.  The  circuit  judge,  after  the  plead- 
ings were  made  up  and  proof  taken,  decided  that  the  attempted  division  by 
defendant  of  school  district  No.  1  in  Breathitt  county  into  two  districts  was 
illegal  and  void;  and  adjudged  that  defendant  should  pay  to  the  plaintiff 
S858.80,  the  amount  of  public  funds  which  he  admitted  he  held  for  the 
teacher  of  the  district  school  for  that  year,  and  defendant  has  appealed. 

It  appears  from  the  testimony  that  the  defendant,  H.  B.  Noble,  was  elected 
county  superintendent  of  public  schools  for  Breathitt  county  at  the  Novem- 
ber election,  1001 ;  and  that  his  term  of  office  bef<an  on  the  1st  day  of  Jan- 
uary, 1902;  that  at  this  time  common  school  district  number  "one"  was 
co-extensive  with  the  boundary  lines  of  the  village  of  Jackson;  and  that 
Thomas  Cope,  D.  B.  Cox  and  J.  S.  Cope  were  the  duly  and  regularly  acting 
school  trustees  for  the  district.  In  October,  1901.  R.  J.  Fulkerson  was 
elected  trustee  for  the  district  to  succeed  Thomas  T.  Cope,  but  his  term  of 
office  did  not  begin  until  July  1,  1902.  On  the  21st  day  of  March,  the  de- 
fendant. Noble,  undertook  to  divide  the  district  into  two  districts,  making 
Court  street  the  dividing  line,  all  that  part  of  the  town  north  of  this  street 
iKras  to  remain  in  district  number  one,  and  all  of  that  part  south  was  to  be 
the  new  district  number  93.  By  this  attempted  division,  Cox  and'  Fulker- 
son became  residents  of  district  number  93.  Appellant  testifies  that  he  gave 
the  trustees  of  the  district  no  notice  of  his  intention  to  divide  it,  except  that 
he  verbally  informed  Thomas  T.  Cope  of  his  purpose;  that  immediately 
after  the  creation  of  the  new  district,  he  appointed  Charles  Haddon,  R.  T. 
Davis  and  Morton  Forbs  as  trustees  of  district  number  93,  and  J.  E.  Lang» 
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Elbert  Hargis,  and  his  brother,  John  L.  Noble,  trustees  of  district  numbez^ 
1,  thus  attempting  to  legislate  out  of  office  both  Cox  and  Fulkerson.  Cox 
died  in  April  thereafter,  and  the  defendant  undertook  to  appoint  J.  £.  Lang^ 
In  his  place.  In  the  June  following  the  defendant.  Noble,  as  county  super- 
intendent, entered  an  order  upon  his  records  removing  J.  S.  Cope  from 
office  as  trustee,  on  the  ground  of  immoral  conduct.  No  steps  were  taken 
by  any  of  the  trustees  appointed  by  defendant  in  either  district  to  perform 
any  of  their  duties  ns  trustees.  The  afipellee.  Hnttie  Ijee  White,  took  ptosses- 
sion  of  the  public  schoolhouse.  and  she  and  the  assistant  employed  bj  her 
taught  the  public  school  in  strict  conformity  with  law  and  her  contract. 
After  the  expiration  of  the  five  months,  the  trustees  of  district  number  ^. 
who  had  been  appointed  by  the  defendant,  employed  a  brother  of  his  to 
teach  the  public  school  in  district  number  93,  but  so  far  as  this  record  show& 
the  trustees  of  district  number  1  never  attempted  to  furnish  a  school  for 
that  portion  of  district  number  1  north  of  the  river.  Under  this  state  of 
fact,  the  first  question  for  decision  is  the  power  of  the  defendant  to  divide 
school  district  number  1.  Section  44-37  of  the  Kentucky  Statutes,  provides 
that  "no  change  in  the  boundary  of  any  district  shall  be  made  to  take  effect 
during  the  current  year  or  the  following  school  year,  unless  made  previous 
to  taking  the  census  for  the  school  year.  Nor  shall  the  boundary  of  any 
school  district  be  changed  unless  ten  days'  notice  in  writing,  shall  be  first 
given  to  the  trustees  of  the  districts  to  be  affected  thereby." 

It  was  held  in  Howard  v.  Forrester,  22  Uep. ,  843,  that  under  this  section 
of  the  statute,  before  a  county  superintendent  of  schools  was  authorized  to 
change  a  boundary  of  a  district,  he  must  give  ten  days'  notice  in  writing:  of 
the  proposed  change  to  the  trustees  of  the  district  to  l)e  affected,  and  unless 
this  requirement  of  the  statute  was  complied  with,  his  action  in  establish- 
ing a  new  district  by  changing  the  boundaries  of  the  old,  was  invalid,  and 
ineffectual  from  any  purpose.  It,  therefore,  follows  that  defendant's  action 
in  the  creation  of  district  number  93  out  of  a  iwrtion  of  district  number  1 
was  void,  and  the  appointments  of  trustees  for  the  new  district  were  in- 
effectual and  also  void. 

The  testimony  is  conflicting  ns  to  whether  J.  S.  Cope  was  notified  of  de- 
fendant's purpose  to  remove  him  from  his  office  as  trustee.  He  testifies 
positively  that  no  notice  of  his  propoFOd  removal  was  ever  given  him.  De- 
fendant, on  the  other  hand,  proves  by  a  deputy  sheriff  that  he  read  a  notice 
to  Cope,  when  he  was  under  the  inufience  of  liquor,  giving  him  notice  of 
such  proposed  action.  However  this  may  be,  it  is  incontestable  from  the 
testimony,  that  J.  S.  Cope  continued  to  discharge  the  duties  of  his  place 
subsequent  to  the  date  of  his  alleged  removal;  and  that  no  one  assuming  or 
claiming  to  be  trustee  of  the  district  objected  or  interposed  any  obstacle  to 
plaintiff's  discharging  her  duty  under  the  contract.  No  one  else  has  any 
valid  or  legal  claim  to  the  public  funds  of  the  district  set  aside  for  the  pay- 
ment of  the  teacher  of  the  school  district. 

It,  therefore,  follows  that  the  judgment  must  be  affirmed. 
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BARRICKMAN'S  ADM'B  v.  BARRIGKMAN. 

(Filed  December  17,  1903— Not  to  be  reported. ) 

Promissory  note— Credits— In  this  action  involving  the  question  of  what 
*«redits  should  be  allowed  on  a  note  the  evidence  sustains  the  judgment  of 
the  chancellor  allowing  to  the  obligor  the  credits  contended  for. 

Elmer  C.  Underwood  and  Wirgman  &  Underwood  for  apix^llant. 

R.  F.  Peak  and  Barriokman  &  Crowe  for  appellee. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnani. 

This  action  was  brought  by  appellant,  as  adminlstnitor  of  William  Bar- 
riokman, deceased,  againsst  the  appellees.  Thomas  Barrickman  and  wife,  OQ 
a   note  for  |4^0,  dated   February  26.  1896,  secured  by  a  mortgage  on  real 

•estate.  The  defendant  admits  the  execution  of  the  note,  and  alleges  that  it 
was  given  in  renewal  of  a  note  for  1380.25,  dated  March  8,  1889;  and  that 
this  note  was  given  in  renewal  of  two  notes,  one  for  f  150,  and  the  other  for 
t850,  which  were  executed  by  the  defendant  to  the  plaintiff's  intestate  for 
borrowed  money  on  the  6th  day  of  March,  1882,  and  that  in  addition  to  the 

-credits  endorsed  upon  the  original  notes,  and  the  various  renewals  thereof, 
which  culminated  in  the  note  sued  on;  that  he  paid  to  William  Barrickman, 

'f26on  the6ch  of  September,  1883,  and  174.40  on  November  1,  1886,  and  flieg 
with  his  answer  and  as  part  thereof  the  following  exhibits: 
*•  Exhibit  No.  1. 

"One  day  after  date  we  or  either  of  us  promise  to  pay  to  Wm.  Barrickman 
the  sum  of  tl50  for  value  received  of  him  this  the  6th  day  of  March,  1882. 

'T.  BARRICKMAN, 

•'ELIJAH  BARRICKMAN. 

**Cr.  by  interest  up  to  March  8,  1888. 

'*Cr.  by  interest  up  to  March  6,  1886. 
**Cr.  by  interest  up  to  March  6,  1887. 
**Cr.  by  interest  up  to  March  8,  1889." 

^* Exhibit  No.  9. 

**One  day  after  date  we  or  either  of  us  promise  to  pay  to  Wm.  Barrickman, 

^he  sum  of  1250  for  value  received  of  him.    This  6th  of  March,  1889. 

"T.  BARRICKMAN, 
"ELIJAH  BARRICKMAN. 

•*Cr.  by  interest  up  to  this  date,  March  8,  1888. 
**Cr.  by  interest  up  to  this  date,  March  8,  1886. 
"Cr.  by  the  interest  up  to  this  date,  March  8,  1887. 
**Cr.  by  cash,  tlOO,  March  18,  1887. 
"Cr.  by  cash  $16,  March  8,  1889." 

^'Exhibit  8.  September  6,  1883. 

* 'Received  of  James  Barrickman  |S6  to  be  Cr.  on  Thomas  Barrickman 'a 

4wo  notes  which  I  hold  against  him. 

"WM.  BARRICKMAN." 
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'^Exhibit  No.  4.  LaGrange,  Ky.,  Nov.  1,  1885. 

"OLDHAM  BANK,  LAGRANGE,  KY. 

'•Pay  to  William  BarriokmnD,  or  order.  Seventy -four  40-100  dollars. 
*'|74.40.  THOMAS  BABRICKMAN. 

"Endorsed:  WILLIAM  BABRIGKMAN." 

"Pay  J.   T.  Wilson,   Cashier,   or  order,   for  collection   of   Farmers  and 
Brovers  Bank,  of  Louisville,  Ky.,  J.  W.  Nichols.  Ca." 

•* Exhibit  No.  6.  February  15,  18D1. 

"Sold  to  William  Barrickman  10  head  of  hogs,  weight  nine  hundred  and 
one  pounds,  8  cents  pr.  pound,  827.08." 

"Exhibit  No.  8.  1892. 

"Five  head  of  hogs,  weight  480  pounds,  4  cents  pr.  pound,  $19.20." 
"Exhibit  No.  7.  I 

"One  day  after  date  we,  or  either  of  us,  promise  to  pay  to  Wm.  Barrlck-  I 

man,  the  sum  of  1880.25,  for  value  received,  at  the  rate  of  6  per  cent,  this  the  ' 

8th  day  of  March,  18&9. 

"T.  BARRICKMAN, 

"ELIJAH  BARRICKMAN. 
"COLE  BARRICKMAN,  witness. 

"Cr.  by  nineteen  dollars  and  twenty  cents  this  March  6,  18^. 

"Cr.  by  twenty-seven  dollars  this  1st  day  of  Feburary,  1891." 

Plaintiff,  in  his  reply,  denied  that  the  defendant  was  entitled  to  the  addi- 
tional credits  set  up  in  his  answer. 

Defendant,  to  support  his  contention,  introduced  as  a  witness,  J.  T.  Wll* 
son,  who  testified  that  during  the  year  1896,  the  defendant,  Thomas  Barrick- 
man, and  the  deceased,  Wm.  Barrickman,  otmie  together  to  the  Peoples 
Bank  in  LaGrange,  of  which  he  was  cashier,  and  that  the  defendant  handed 
him  the  check  for  $74.40,  dated  November  1,  1886,  and  asked  him  If  the  bank 
books  showed  that  it  had  been  paid  to  Wm.  Barrickman,  that  he  informed 
him  that  they  did;  that  Wm.  Barrickman  also  asked  about  the  check  and 
looked  at  it;  and  that  the  defendant  then  remarked  that  he  ought  to  hav» 
had  credit  for  it  on  the  note  in  addition  to  the  other  credits;  and  that  Wm. 
Barrickman  made  no  response  to  this  suggestion ;  that  be  recognized  the 
endorsement  on  the  check  as  in  the  handwriting  of  Wm.  Barrickman. 
James  Barrickman,  a  brother  of  the  defendant,  identified  as  genuine  the  re- 
ceipt signed  by  Wm.  Barrickman  to  the  defendant,  Thomas  Barrickman  for 
$26,  dated  November  8,  1883;  and  testified  that  he  had  paid  to  their  uncle, 
Wm.  Barrickman,  the  $^6  for  this  brother.  Cole  Barrickman,  another 
brother  of  the  defendant,  testified  that  on  the  8th  of  March,  1880,  he  bad 
been  present  at  the  settlement  between  Wm.  Barrickman,  deceased,  who 
was  his  uncle,  and  the  defendant,  T.  Barrickman,  in  which  the  two  notea 
dated  the  6th  of  March,  1882,  were  given  up  and  a  new  noto  for  $880.85  exe- 
cuted; that  be  calculated  the  interest  at  the  request  of  the  parties;  and  that 
at  this  settlement  neither  the  check  for  $74.40,  dated  November  1,  1886,  nor 
the  receipt  for  $25,  dated  September  6,  18S8,  were  produced  by  the  defendant; 
and  that  no  separate  credits  were  given  these  two  sums  of  money  In  that 
settlement.  It  was  shown  by  the  defendant  that  various  credits  of  interest 
paid  on  all  the  preceding  notes  were  in  the  handwriting  of  William  Bar- 
rickman.   Plaintiff,  by  way  of  rebuttal,  took  the  deposition  of  D.  H.  French 
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a  well  known  attorney  residing  in  IiaQrange,  who  testified  that  at  the  re- 
quest of  William  Barrickman  he  calculated  the  interest  on  the  note  for 
1380.25,  dated  the  8th  of  March.  1889,  on  the  d6th  of  February,  1896,  and  also 
wrote  the  note  for  1480  sued  on  and  the  mortgage  made  to  secure  it;  and 
that  a  settlement  was  had  between  the  parties  on  that  date  of  their  mutual 
subsisting  demands  previous  to  the  execution  of  the  note;  and  that  it  was 
his  best  impression  that  the  d^endant,  Thoinas  Barrickman,  had  in  his  pos- 
session at  that  settlement  the  check  for  C74.40;;and  claimed  that  he  was  en- 
titled to  a  credit  therefor  on  the  obligation ;  and  that  it  was  allowed  to  him ; 
that  he  also  claimed  some  other  credits  aggregating  about  tlOO,  which  were 
also  allowed.  The  interest  credited  upon  the  original  notes  for  1150  and  I960 
in  the  handwriting  of  William  Barrickman,  showed  that  all  the  interest  was 
paid  up  to  the  execution  of  the  note  for  S380.  as  the  last  credit  for  interest  in 
these  notes  was  made  on  the  8th  of  March,  1*^89,  which  is  the  exact  date  of 
the  execution  of  the  |:)80  note,  and  a  calculation  of  the  interest  on  this  note 
to  the  25th  of  February,  1896,  when  the  note  for  |480  sued  on  was  executed, 
will  show  that  the  defendant  received  no  credits  in  that  settlement  except 
for  119.20  as  of  the  6th  of  March,  18^2,  and  S27.0S  as  of  the  Ist  day  of  Febru- 
ary, 1891,  which  were  endorsed  as  credits.  We  think,  therefore,  that  it  must 
be  assumed  that  the  appellee  was  not  credited  by  the  items  in  dispute  in  the 
settlement  made  by  Mr.  French.  Appellant,  however,  contends  thi^t  as  the 
credits  of  interest  do  not  recite  the  sppciflc  sum  of  money  received  at  these 
dates'  by  William  Barrickman;  that  it  would  be  fair  to  assume  after  the 
great  lapse  of  time  that  the  credits  contended  for  were  really  embraced  in 
those  given.  And  the  contention  is  not  without  plavisibility.  But  In  view 
of  the  testimony  of  Wilson  that  the  defendant,  after  the  execution  of  the 
note  sued  on,  claimed  that  he  should  have  been  allowed  credit  for  the  t74.40 
check;  and  that  deceased  did  not  deny  it,  and  in  the  absence  of  any  evidence 
conducing  to  show  that  it  was  given  in  piiyment  of  any  other  indebtedness 
due  by  defendant  to  appellee,  we  think  the  presumption  can  not  be  indulged. 
The  course  of  dealings  between  the  parties  and  their  relationship  to  each 
other,  indicate  that  there  was  more  or  less  negligence  by  both  parties,  and 
we  do  not,  therefore,  feel  warranted  in  disturbing  the  judgment  of  the  chan- 
cellor. 
Judgment  affirmed. 


LOUISVILLE  &  CINCINNATI  PACKET  CO.  v.  MULLIGAN. 
(Filed  December  17,  1903— Not  to  be  reported. ) 

1.  Negligence— Damages— In  this  action  to  recover  damages  for  personal 
injuries  resulting  from  a  collision  between  two  steamboats  because  of  the 
negligence  of  those  in  charge  thereof,  the  evidence,  though  conflicting,  is 
snfflcient  to  authorize  a  submission  to  the  jury  of  the  question  of  negligence 
in  the  giving  of  signals  and  in  the  management  of  the  boats  after  they  were 
given. 

2.  Same— Contributory  negligence— The  negligence  of  those  in  charge  of  a 
steamboat  on  which  the  injured  passenger  was  traveling  is  not  imputed  to 
the  passenger,  and  he  is  entitled  to  recover  against  the  other  boat  on  account 
of  its  negligence,  although  the  one  on  which  he  was  traveling  was  more 
negligent  and  contributed  more  to  the  collision. 
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8.  New  trial— Newly -discovered  evidence— There  being  no  doubt  that  the 
appellant  was  injured  in  the  collision  complained  of,  the  refusal  of  the  trial 
court  to  grant  a  new  trial  on  the  ground  of  newly- discovered  testimony  to 
the  effect  that  appellant  fell  from  the  upper  deck  of  the  Ixmt  after  the  ool- 
lision  and  hurt  himself  will  not  be  disturbed,  the  uewly-disoovered  evidence 
going  merely  to  the  extent  of  the  injuries. 

D.  H.  French  and  Chas.  F.  Taylor  for  appellant. 

fcj.  E.  DeHaven  and  R.  F.  Peake  for  appellee. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  White  Dove  was  a  gasoline  boat  which  ran  daily  from  Marble  Hill, 
Ind.,  to  Louisville.  It  was  about  sixty-five  feet  in  length  and  fourteen  feet 
beam.  It  carried  regularly  freight  and  passengers.  On  the  night  of  Decem- 
ber 7,  19()1.  the  appellee.  Mulligan,  was  a  passenger  on  the  boat  from  West- 
port,  Ky.,  to  LouisviDe,  and  when  the  boat  reached  Beck's  Landing,  or 
near  there,  it  collided  with  the  steamer,  City  of  Cincinnati,  belonging  to 
appellant.  In  the  collision  the  cabin  of  the  White  Dove  was  wrecked,  and 
appellee,  who  was  in  the  cabin,  was  thrown  down  and  received  injuries  on 
his  arm,  shoulder  and  head,  to  recover  for  which  he  filed  this  action  against 
the  owners  of  both  boats  and  recovered  judgment  for  1250  against  each  of 
them.  From  this  judgment  the  packet  company  appeals.  The  owners  of 
the  White  Dove  have  not  appealed. 

It  is  Insisted  for  appellant  that  the  court  should  have  instructed  the  jury 
XKjremptorlly  t/O  find  for  it.  The  law  of  the  river  requires  the  ascending 
boat,  when  within  eight  hundred  yaitls  of  the  other  boat,  to  signify  by  one 
blast  of  the  whistle  if  it  wishes  to  pass  on  the  right,  and  by  two  blasts  of 
the  whistle  if  it  wishes  to  pass  on  the  left,  the  ascending  boat  being  required 
first  to  indicate  the  side  on  which  it  desires  to  puss.  If  the  descending  boat 
deems  it  dangerous  to  take  the  side  indicated,  the  pilot  must  at  once  sound 
the  danger  signal  of  three  or  more  short  blasts  of*  the  whistle,  and  it  is  the 
duty  of  the  pilot  of  the  ascending  boat  to  answer  by  a  similar  signal  of  three 
blasts  of  the  whistle.  After  this  the  pilot  of  the  descending  l)oat  may  indi- 
cate by  his  whistle  the  side  on  which  he  desires  to  pnss,  and  the  ascending 
lK)at  must  be  governed  accordingly,  the  descending  boat  being  entitled  to 
the  right  of  way.  Whenever  the  danger  signal  is  given,  the  engines  of  both 
boats  must  be  stopped  and  backed  until  the  signals  are  understood,  and  the 
boats  can  s.-tfely  pass  each  other.  The  boats  are  required  at  night  to  have  a 
red  light  and  a  green  light.  Floating  craft  carry  a  whit<e  light.  A  steam - 
bi>at  must  keep  out  of  the  way  of  floating  craft,  as  these  simply  follow  the 
current,  and  can  not  lie  guided  as  a  steamboat.  The  White  Dove  was  de- 
scending, the  City  of  Cincinnati  was  ascending  the  river.  The  collision 
occurred  a  little  after  6  o'clock.  It  was  an  ordinary  winter  night.  The  City 
of  Cincinnati  had  up  the  regulation  lights,  and  was  perceived  by  the  White 
Dove  when  a  mile  or  more  from  it.  The  boats  were  both  in  the  channel, 
and  the  White  Dove  was  headed  to  pass  on  the  Kentucky  side  of  the  Cincin- 
nati. The  White  Dove  had  no  whistle,  but  contrary  to  law,  was  using  a  bell 
to  give  signals.  The  proof  for  the  plaintiff  wa.s  to  the  effect  that  the  White 
Dove  had  out  its  red  and  green  lights  at  the  proper  place  on  each  side  of  the 
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pilot  house.  It  also  appeared  from  this  proof  that  as  they  approached  the 
City  of  CinoinDttti  the  green  liffht  was  barning  dimly  and  was  taken  down 
and  a  white  light  hung  in  the  place  of  it,  while  the  green  light  was  handed 
to  the  captain,  who  was  standing  at  the  foot  of  the  ladder,  and  discovered 
that  the  trotlble  wfth  the  lamp  wa«  that  the  wick  had  been  jolted  down  by 
the  jarring  of  the  boat.  He  turned  the  wick  up  and  handed  the  lamp 
back  at  once  to  the  man  on  the  ladder,  who  replaced  it  where  it  belonged. 
The  captain  testifies  that  this  occurred  when  they  were  a  mile  from  the  Cin- 
cinnati. There  was  other  evidence  tending  to  show  the  distance  was  less, 
but  that  the  change  was  made  in  a  few  seconds  is  evident  from  the  proof, 
and  taking  the  plaintiff's  testimony  alone,  we  think  in  ample  time  to  be 
seen  by  the  Cincinnati.  The  Cincinnati  did  not  blow  at  eight  hundred 
yards  to  indicate  on  which  side  she  desired  to  pass,  or  give  any  signal  until 
she  was  within  a  very  short  distance  of  the  White  Dove,  not  more,  accord- 
ing to  the  plaintiff's  proof,  than  seventy- five  or  one  hundred  and  fifty  yards. 
She  then  gave  one  blast  of  the  whistle,  indicating  that  she  desired  to  pass 
on  the  right  side.  The  White  Dove  then  changed  her  course  from  the  Ken- 
tucky to  the  Indiana  shore,  and  there  not  l)eiiig  room  enough,  the  collision 
ensued,  the  White  Dove  coming  in  contact  with  the  side  of  the  Cincinnati, 
which,  according  to  the  proof  of  the  plaintiff,  was  still  running  at  full 
speed.  The  proof  for  the  defendant,  the  packet  company,  is  that  the  White 
Dove  had  up  nothing  but  a  white  light,  which  indicated  a  floating  craft, 
and  as  soon  as  the  Cincinnati  discovered  what  it  was  the  one  blast  of  the 
whistle  was  blown,  and  this  was  immediately  followed  by  the  danger  signal 
of  three  blasts,  and  the  engines  were  stopped  on  the  Cincinnati  and  the  boat 
backed  until  the  collision  occuri-ed,  while  the  engines  of  the  Whit<»  Dove 
were  still  running,  driving  the  boat  ahead. 

The  White  Dove  was  clearly  negligent  in  not  following  the  rules  when  the 
Cincinnati  failed  to  give  the  proper  signal  when  it  reached  the  eight  hun- 
dred-yard limit.  It  should  then  have  given  the  danger  signal,  as  it  knew  of 
the  presence  of  the  other  boat,  and  the  White  Dove  should  have  been  gotten 
under  control  before  it  was  so  close  to  the  Cincinnati.  Both  1x)ats  were 
running  ten  or  twelve  miles  an  hour.  There  was  also  some  evidence  that 
those  in  charge  of  the  Cincinnati  were  negligent,  for  if  the  lights  on  the 
White  Dove  were  burning,  as  shown  by  the  plaintiff's  evidence  they  were 
without  excuse  in  not  blowing  at  the  eight  hundred-yard  limit,  and  if  only 
the  white  light  was  burning,  as  proven  by  it,  this  Indicated  a  floating  craft, 
and  the  jury  were  warranted  in  concluding  that  more  care  was  demanded  of 
the  boat  than  appears  to  have  been  exercised.  The  two  boats  passed  regu- 
larly about  this  place,  and  those  in  charge  of  the  Cincinnati  had  reason  to 
be  on  the  outlook  for  the  White  Dove.  We,  therefore,  conclude  that  the  case 
'was  properly  submitted  to  the  jury,  and  while  the  evidence  was  very  con- 
flicting, it  is  not  such  that  we  ought  to  disturb  the  verdict  on  the  facts. 

Appellee,  being  a  passenger  on  th% White  Dove,  and  having  no  control 
over  the  boat,  may  recover  of  the  Cincinnati,  although  those  in  charge  of 
the  White  Dove  were  more  negligent  than  those  in  charge  of  the  Cincinnati. 
For  the  negligence  of  a  carrier  is  not  imputed  to  a  passenger  who  is  injured 
by  the  concurrent  negligence  of  the  carrier  and  another,  and  he  may  recover 
against  both.    (Danville,  &c.,  Co.  v.  Stewart,  59  Ky.,  119;  Ix)uisville,  Ac. 
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R.  B.  Co.  Y.  Casey's  Adm'r,  78  Ky.,  788;  7  Am.  &  £ng.  Ency.  of  Law,  446, 
and  cases  olted. )  The  oourt,  by  his  Instruotions,  told  the  jury  that  both 
boats  were  goTemed  by  the  same  rulos  and  regulations;  that  each  owed  to 
the  other  the  same  duties ;  and  that  appellant  owed  appellee  no  higher  or 
greater  duty  than  it  did  to  the  boat.  White  Dove ;  also  that  appellant  was 
not  liable  to  appellee  unless  the  plaintiff  was  injured  by  reason  of  the  negli- 
gence in  whole  or  in  part  of  the  olBoers  in  charge  of  the  Cincinnati.  Negli- 
gence was  also  properly  defined  as  the  failure  to  exercise  that  degree  of  care 
that  ordinarily  prudent  persons  usually  exercised  under  similar  circum- 
stances. The  instructions  of  the  court  as  a  whole  clearly  presented  the  law 
of  the  case.  Tlie  instructions  asked  by  appellant,  and  refused  in  part,  pre- 
sented the  idea  that  the  negligence  of  the  White  Dove  was  to  be  imputed  to 
the  plaintiff.  These  instructions  were  properly  i*efused.  The  other  instruc- 
tions' asked  by  it,  in  so  far  as  they  were  proper,  were  embodied  in  those 
given  by  the  court. 

In  support  of  the  motion  for  new  trial,  appellant  filed  the  affidavit  of  two 
witnesses  tp  the  effect  that  appellee  fell  from  the  uppvr  deck  of  the  White 
Dove  some  time  after  the  collision,  and  thus  hurt  his  arm  and  shoulder, 
this  testimony  having  been  difcovered  after  the  trial.  Circuit  courts  have  a 
wide  discretion  ns  to  the  granting  of  new  trials  on  account  of  newly-discov- 
ered parol  evidence,  and  this  discretion  will  not  be  interfered  with  by  this 
court  unless  palpably  abused.  The  newly- discovered  evidence  only  went  to 
the  extent  of  the  plaintiff's  injuries.  There  was  no  doubt  that  the  plaintiff 
was  injured  in  the  collision.  The  question  as  to  the  extent  of  his  injuries 
was  not  only  investigated  on  the  trial,  but  considerable  evidence  was  taken 
on  the  subject.  The  court  will  rarely  set  aside  a  verdict  on  newly -discovered 
parol  testimony  like  this.  Were  the  rule  otherwise,  the  administration  of 
justice  would  be  much  more  uncertain  and  delayed  than  it  is,  and  there 
would  be  less  incentive  to  parties  to  exercise  diligence  in  getting  up  their 
witnesses  and  preparing  cases  for  trial. 

On  the  whole  case  we  see  no  substantial  reason  for  disturbing  the  judg- 
ment of  the  circuit  court,  and  it  is  accordingly  affirmed. 


SMITH  V.  BALLARD,  &c. 

(Filed  Decemljer  17,  1P03. ) 

Construction  of  will— Defeasible  fee— Where  the  testator  bequeathed  to  a 
daughter  ct^rtain  real  estate  free  from  the  claims  of  her  husband,  but  in  the 
event  of  her  death  "without  bodily  issue"  then  over  to  other  persons  men- 
tioned in  the  will,  the  daughter  took  a  defeasible  fee  subject  to  be  defeated 
by  her  death  at  any  time  without  bodily  issue. 

D.  H.  French  for  appellant. 

Appeal  from  Oldham  Circuit  Courts 

Opinion  of  the  court  by  Judge  Paynter. 

This  appeal  involves  the  construction  of  the  will  of  James  B.  Ballard,  de- 
ceased. 

The  second  clause  of  the  will  reads  as  follows:  "I  will  and  bequeath  to  my 
two  daughters,  Lou  Bell  Ballard,  and   Maud   Shrader,  formerly  Maud  Bal- 
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lard,  free  form  the  olaims  of  any  husbands  they  now  have  or  may  have,  the^ 
farm  on  which  I  now  reside,  and  containing  about  one  hundred  and  sixty 
acrns.'*    ♦    •    • 

The  third  clause  reads  as  follows:  ''In  the  event  of  Lou  Bell  Ballard's 
death  without  bodily  issue  then  her  portion  of  my  estate  shall  be  equally 
divided  between  Martha  Hltt,  wife  of  John  Hitt,  and  Marietta  Arvin,  wife 
of  Robt.  Arvin,  free  from  the  claims  of  their  said  husbands,  and  in  the 
event  of  the  death  of  Martha  Hitt  and  Marietta  Arvin  before  the  death  of 
Louis  Ballard,  my  son,  then  their  said  portions  shall  go  to  Louis  Ballard.  '*^ 

The  question  which  lies  at  the  foundation  of  this  case  is  what  estate  Lioa 
Bell  Ballard  takes  In  the  land  devised  to  her.  It  is  provided  in  the  will  that 
"in  the  event  of  Lou  Bell  Ballard  dies  without  bodily  issue,  then  her  por- 
tion in  my  estate  shall  be  equally  divided  between  Martha  Hitt,  etc/' 

When  a  devise  is  made  to  one  person  In  fee  and  in  case  of  his  death  ta 
another  in  fee,  courts  interpret  the  devise  over  as  referring  only  to  death  in 
the  testator's  lifetime.  The  courts  were  led  to  so  interpret  such  devices, 
because  of  the  absurdity  of  speaking  of  the  one  event  which  is  sure  to  occur 
to  every  one  living  as  uncertain  and  contingent.  i2  Jarman  on  Wills,  chap- 
ter 48.)  The  rule  is  different,  however,  when  the  death  of  the  testator  is 
coupled  with  other  circumstances  which  may  or  may  not  take  place,  as  for 
Instance,  death  without  children.  In  such  case  the  devise  over  takes  effect 
according  to  the  ordinary  and  literal  meaning  of  the  words  upon  death, 
under  the  circumstances  indicated  at  any  time,  whether  before  or  after  the 
death  of  the  testator.  (2  Jarman  on  Wills,  chapter  49;  Sale,  &c.  v.  Crutch - 
field,  &c.,  8  Bush,  649.)  In  Thrackston  v.  Watson.  84  Ky.,  296.  the  same 
doctrine  is  recognized.  The  death  of  Lou  Bell  BalLird  was  not  uncertain, 
but  the  event  of  her  death  ''without  bodily  issue"  was  uncertain,  for  it 
might  occur  with  or  without  bodily  issua.  So  under  the  plain  language  of 
the  will,  if  her  death  occurred  either  before  or  after  the  death  of  the  testa- 
tor, then  the  estate  devised  to  her  goes  to  the  persons  designated  in  the  will. 
Our  opinion  is  that  Lou  Bell  .Ballard  took  the  fee,  subject  to  be  defeated,  if 
she  died  "without  bodily  issue"  at  any  time.  Counsel  for  the  appellant  has 
not  cited  any  authorities  upon  the  question  involved  and  the  case  is  not 
briefed  for  the  appellee.  W^e  presume  the  court  below  was  of  the  opinion 
that  because  the  devisee  survived  the  testator,  she  took  the  fee.  This  is  upon 
the  idea  that  the  testator  intended  she  should  take  the  fee,  unless,  she  died 
without  bodily  issue  in  his  lifetime.  The  court  was  evidently  controlled  by 
the  principle  announced  in  Aultman  Co.  v.  Gibson's  Guardian,  &c.,  S;3  Ky. 
Law  Rep.,  22«6;  Ferguson  v.  Thomason,  &c  ,  87  Ky.,  519;  Dickinson  v.  Og- 
den'sEx'or,  89 Ky.,  162;  Pruitt.  &c.  v.  Holand,  W2Ky.,  641;  Mercantile  Bank 
of  New  York  V.  Ballard's  Assignee,  88  Ky. ,  4S1;  Forsythe  v.  Lansing's  Ex  "or. 
22  Ky.  Law  Rep.,  1064;  Baxter,  &c.  v.  Isaac,  &c.,  24  Ky.  Law  Rep.,  1618; 
Lee,  &c.  V.  Mumford,  &c.,  19  Ky.  Law  Rep.,  1685;  Clements  v.  Reese,  26. 
Ky.  Law  Rep.,  221.  In  that  class  of  cases  the  rule  is  recognized  to  be,  when 
an  estate  is  given  or  devised  with  remainder  over,  but  In  the  event  the  re- 
mainderman should  die  without  a  child  or  children  then  to  a  third  person,^ 
the  general  rule  of  construction  Is  that  the  words,  "dying  without  children 
or  issue"  are  restricted  to  the  death  of  the  remaindermen  before  the  termina- 
tion of  the  particular  estate.     This  rule  Is  not  applicable  to  the  case  at  bar« 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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KING  V.  CKEEKMORE. 
(Filed  Pecember  17,  1003. ) 

1.  Lesser  and  lessee —Personal  injury  to  employe  of  lessee— Liability  of 
lessor— The  lessor  of  a  steam  boiler,  which  is  removed  from  his  premises  and 
t>perated  under  the  exclusive  control  of  the  lessee,  is  not  jrespqnsible  to  an 
employe  of  the  lessee  for  injuries  resulting  from  the  explosion  of  the  boiler, 
which  was  defective,  where  the  lessor  has  made  no  fraudulent  representa- 
tions  as  to  its  condition. 

2.  Same— The  lessor  can  not  be  held  liable  for  failure  to  exercise  ordinary 
t)are  to  ascertain  a  defect  in  the  1x)iler  at  the  time  of  the  lease  in  an  action 
for  damages  for  personal  injuries  by  an  employe  of  the  lessee,  who  was 
neither  a  party  nor  a  privy  to  the  contract  of  lease. 

Tye  &  Denham  and  Sharp  &  Siler  for  appellant. 

O.  H.  Waddle  nnd  K.  D.  Perkins  for  api)ellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee,  Ci^ekmore,  owned  a  saw  mill,  and  he  leased  it  to  Hiram 
Warren,  who  operated  ir,  as  lessee.  The  appellant  was  an  employe  of  Warren 
In  running  the  mill,  and  while  in  the  line  of  his  duty  the  boiler  exploded 
Inflicting  serious  Injury  upon  him,  and  to  recover  damages  this  action  was 
brought  against  Creekmore  alone.  In  addition  to  the  alx)ve  facts  it  is 
■averred  in  the  petition  that  the  boiler  was  defective;  and  was  known  by  the 
tlefendant  to  be  so,  or  he  by  the  exercise  of  ordinary  care  could  have  known 
t)f  its  dangerous  and  defective  condition,  and  that  it  was  his  duty  to  inspect 
the  boiler  and  keep  it  in  a  reasonably  safe  condition.  The  court  sustained  a 
"demurrer  to  the  petition.  An  amended  petition  was  filed  in  which  it  is 
averred  that  the  plaintifi  was  injured  on  the  14th  day  of  March,  1902;  that 
the  mill  was  leased  to  Warren  to  enable  him  to  at  once  manufacture  lum- 
ber; that  after  the  mill  was  leased  to  him  he  moved  it  from  defendant's 
premif^es  and  used  it  about  two  weeks  before  the  explosion  occurred:  that  at 
the  time  the  mill  was  delivered  to  Warren  defendant  knew  of  the  defective 
and  dangerous  condition  of  the  boiler,  or  by  the  exercise  of  ordinary  care 
'could  have  known  it. 

The  averments  in  the  original  petition  that  defendant  knew  of  the  danger- 
ous and  defective  condition  of  the  boiler,  or  by  the  exercise  of  ordinary  care 
tjould  have  known  of  it;  and  that  it  was  his  duty  to  inspect  and  keep  it  in  a 
reasonal)i.v  s;ife  condition,  did  not  state  a  cause  of  action.  The  mill  was  re- 
moved from  defendants'  premises  and  his  control,  he  had  nothing  to  do  with 
the  employment  of  the  plaintiff,  nor  had  he  control  of  him  in  the  perform- 
ance of  bis  duties.  The  relation  of  master  and  servant  did  not  exist.  If  it 
did  not,  then  the  defendant  certainly  was  not  under  a  duty  to  inspect  the 
boiler  and  keep  it  in  a  reasonably  safe  condition.  (Central  Coal  and  Iron 
XjO.  v.  Grider's  Adm'r,  26  Ky.  Law  Rep.,  165. )  That  was  the  duty  of  War- 
ren, the  master,  who  employed  the  plaintiff.  The  original  petition  was 
based  upon  the  theory  that  as  defendant  owned  the  mill,  though  he  had 
leased  it  and  given  possession  and  control  of  it  to  Warren,  he  was  under  the 
same  responsibility  as  he  would  have  been  had  he  retained,  operated  it  and 
"employed  plaintiff.     There  is  no  rule  of  law  upon  which  to  base  a  recovery 
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on  such  a  state  of  facts.  In  some  cases  a  recovery  may  be  had  by  a  servant, 
against  one  between  whom  and  himself  the  relation  of  master  and  servant 
does  not  exist.  fXhere  is  n  variety  of  such  cases.  It  may  be  profitable  to  cal^ 
attention  here  to  some  of  them.  In  Brights  Adm'r  v.  Barnett  &  Becord,  2&. 
Li.  R.  A.,  624,  the  defendant. was  engaged  in  building  an  elevator  for  grain 
and  contracted  with  a  fire  extinguishing  company  to  construct  a  fire  extin^ 
guishing  apparatus.  The  defendant  was  to  furnish  the  staging  that  the> 
men  employed  by  the  fire  extinguishing  cmupany  would  need  in  performing 
the  work.  The  staging  was  di^fective  and  it  broke,  resulting  in  the  death  ot 
one  of  the  men  engaged  in  the  work.  In  that  case  the  defendant  undertook 
to  furnish  the  staging  necessary  to  be  used  by  the  contractor  and  employes, 
A  recovery  was  allowed  inter  alia  upon  the  ground  that  the  defendant  ha^ 
impliedly  invited  deceased  to  walk  on  the  staging  while  he  was  doing  hia. 
work,  in  Mulchey  v.  Methodist  Religious  Society,  &c. ,  125  Mass.,  487,  on 
an  analagoui)  state  of  Tacts  the  court  held  there  could  l)e  a  recovery,  beoau9& 
the  society  had  in  effect  invited  and  induced  the  injured  party,  an  employe, 
of  one  who  had  contracted  to  do  certiUn  pninting  on  its  church,  to  go  upon 
dangerous  and  defective  staging  which  it  had  procured  to  be  erected  for  the- 
use  of  the  contractor  and  his  employes  in  performing  the  work  under  the- 
contract.  In  Ford  v.  Crigler,  &c.,  25  Ky.  i^aw  Rep.,  57,  it  appeared  that, 
the  defendant  owned  a  building,  the  top  floor  of  which  was  used  for  storage 
purposes;  an  elevator  was  in  use  in  the  building  for  their  customers  and 
their  employes  in  storing  and  removing  property  therefrom.  It  was  defeO" 
tive  and  as  a  consequence  an  employe  of  an  expressman,  while  loading  goods, 
in  the  elevator  was  injured.  Ihe  court,  in  effect,  held  that  defenants  were- 
in  the  possession  and  control  of  the  building;  that  the  employe  was  there  by 
defendant's  invitation  express  or  Implied;  that  it  was  their  duty  to  krep  the 
premises  in  a  reasonably  safe  condition;  and  if  the  injury  resulted  from  the^ 
failure  to  exercise  such  care,  they  were  liable  in  damages  therefor.  The 
principle  of  law  upon  which  that  case  rested  does  not  apply  to  the  facts  ot 
this  case. 

The  amended  petition  supplements  the  original  petition  with  the  averment 
that  the  defendant  knew  of  the  defective  and  dangerous  condition  of  the 
boiler,  or  by  the  exercise  of  ordinary  care  could  have  known  of  it  at  the  thue^ 
it  was  leased.  It  will  be  observed  that  it  Is  not  averred  that  defendant  knew 
(without  the  altesnative  statement  that  by  the  exercise  of  ordinary  care  could 
have  known  it)  of  the  defective  and  dangerous  condition  ot  the  boiler  when 
leased  to  Warren,  therefore,  there  is  no  charge  that  he  was  guilty  of  actings 
in  bad  faith.  Taking  the  alternative  averments,  in  the  light  of  the  rule  that 
a  pleading  must  be  construed  strongly  against  the  pleader,  the  only  charge 
is.  that  defendant  was  guilty  of  negligence  in  failing  to  exercise  ordinary^ 
care  to  discover  the  defect  in  the  boiler.  Can  that  averment  be  the  founda- 
tion of  a  cause  of  action?  It  would  certainly  not  show  a  breach  of  the  de^ 
fendant's  contract  of  lease.  He  did  not  guarantee  that  he  had  exercised  care- 
to  discover  a  defect  in  the  boiler,  and  that  he  had  failed  to  find  it.  If  he 
made  no  false  representations  as  to  the  condition  qf  the  boiler,  no  cause  of 
action  would  exist  ib  favor  of  the  lessee  on  the  contract.  If  a  -cause  of  action 
could  only  arise  on  the  contract  in  favor  of  the  lessee  for  a  ^breach  of^lt  b^ 
TCAion  of  fraudulent  representations  as  to  the'  condition  of  the  boiler,  cer-> 
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tainly  nothing  less  than  a  fraudulent  representation  to  the  lessee  oould  give 
«  cause  of  action  to  an  employe  who  was  neither  a  party  nor  privy  to  the  oon- 
trict.  In  Losee  v.  Clute,  61  N.  Y.,  494,  it  was  held  that  the  manufacturer 
of  a  steam  boiler  is  answerable  only  to  his  employer  for  any  want  of  care  or 
skill  in  the  construction  thereof;  that  after  the  boiler  had  been  oomplHted 
And  accepted  by  the  employer,  who  had  the  exclusive  ownership,  manage- 
ment and  conduct  of.it,  the  manufacturer  is  not  liable  for  an  injury  done  to 
a  third  person  by  an  explosion  occurring  in  consequence  of  the  defective 
construction  of  the  boiler.  To  the  same  effect  are  the  cases  of  Curtin  v. 
S«)merset,  140  Pa.  St.,  70;  Necker  v.  Harvey,  49  Mich..  617.  Had  there  been 
fraudulent  representations  as  to  the  condition  of  the  boiler,  then  the  ques- 
tion would  have  arisen  that  was  involved  in  Lewis  v.  Terry,  111  Cal.,  89. 
In  that  case  it  w^s  held  that  when  one  sells  or  furnishes  an  article,  which  Js 
«ictually  unsound  and  dangerous,  but  which  he  believes  to  be  safe  and  war- 
rants accoidlngly,  he  is  not  liable  for  injuries  resulting  from  the  defective 
or  unsafe  condition  to  a  person  who  was  neither  a  party  to  the  contract  with 
him,  nor  one  for  whose  benefit  the  contract  was  made.  But  the  court  also 
held  that  one  who  sells  an  articln  which  he  knows  to  be  dangerous,  because 
of  concealed  defects,  without  notice  of  its  nature  and  qualities,  commits  a 
wrong  independent  of  the  contract,  and  is  liable  under  the  law  of  torts  to 
ony  other  person  who  is  not  himself  at  fault,  though  not  in  privity  of  con- 
tract with  hlra  for  any  injury  which  may  reasonably  be  contemplated  as 
likely  to  result,  and  which  does  in  fact  result  therefrom.  If  the  latter  doc- 
trine is  correct,  and  we  do  not  express  any  opinion  on  the  question,  the  facts 
of  this  case  do  not  authorize  its  application.  What  the  court  means  by 
fraudulent  representations,  are  such  statements  as  a  party  makes  with  a 
knowledge  that  they  are  not  true. 
The  Judgment  is  affirmed. 


DENUNZIO'S  RECEIVER  v.  SCHOLTZ. 
(Filed  December  17,  1908. ) 

1.  Gifts— Delivery  of  subject-matter— A  declaration  by  the  donor  of  his  in- 
tention to  give  to  the  donee  certain  stock  in  a  cnrporntiou  which  had  been 
Issued  in  the  name  of  the  latter,  accompanied  by  his  tearing  up  the  notes  of 
the  donee  and  his  delivery  of  the  certificate  of  the  stock,  constituted  a  de- 
livery of  the  subject-matter  of  the  gift  and  wns  in  effect  a  pift  inter  vivos. 

2.  Attorney  and  client— Attorney  as  witness— The  provision  of  subsection 
6  of  section  606  of  the  Civil  Code  that  •*no  attorney  shall  testify  concerning 
a  communication  made  to  him  in  his  professional  character  by  bis  client  or 
his  advice  thereon,  without  the  client's  consent"  does  not  firevent  the  attor- 
ney, who  had  been  employed  by  the  client  to  draw  certain  articles  of  incor- 
poration and  to  draw  his  will,  from  testifying  after  the  client's  death  to 
statements  made  to  him  during  the  course  of  the  employment  that  he  had 
given  to  another  a  certain  amount  of  the  stock  of  the  corjwration,  the  gift 
having  no  rr*ferenoe  to  the  subject- inatter  of  the  employment  and  no  advice 
being  asked  of  the  attorney  concerning  it. 

8.  Defective  answer— Cured  aft<^r  yerd let— Where  the  answer  in  an  action 
to  recover  oh  lost  notes  stated  in  a  genenil  way  that  the  notes  had  been 
given  to  the  defendant,  without  stating  in  express  terms  that  the  gift  bad 
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been  accepted,  the  defect,  if  any,  arising  from  such  failure  was  cured  after 
verdict. 

Shackelford  Miller  and  Wallace  &  Miller  for  appellant. 

Kohn,  Baird  &  Spindle  and  S.  E.  Sloss  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Diri* 
sion. 
Opinion  of  the  court  by  Judge  Paynter. 

Joseph  Denunzio  died  in  September,  1804,  possessed  of  a  very  large  estate. 
In  June,  1878,  the  appellee,  Charles  Scholtz,  who  was  then  quite  young  was 
employed  by  Denunzio  and  continued  in  his  service  until  his  death.  So 
faithfully  did  he  serve  bis  employer,  that  he  was  advanced  from  time  to 
time  until  he  was  practically  in  charge  of  the  business.  In  September,  1898, 
Denunzio  was  In  bad  health  and  contemplated  a  trip  to  Hot  Springs,  Ark. 
Before  going,  he  conceive<l  the  idea  of  separating  his  large  fruit  business, 
managed  by  Scholtz,  from  his  other  business.  So  he  concluded  to  organize 
a  corporation  and  its  capital  stock  was  fixed  at  ISO, 000.  The  stock  was  paid 
for  by  the  aesets  of  the  fruit  business.  Previous  to  that  time  Scholtz  in  lieu 
of  a  salary,  was  given  one-fourth  of  the  profits  of  the  business.  There  was 
issued  to  Scholtz  110,000  of  the  stock  of  the  corporation.  At  the  same  time 
Denunzio  took  from  Scholtz  five  notes  of  12,000  each,  without  interest,  and 
retained  the  stock  which  had  been  issued  in  Scholtz's  name  as  collateral 
security.  The  notes  which  Scholtz  gave  were  not  found  among  the  assets 
of  the  estate,  neither  was  the  certificate  of  stock.  This  action  was  brought 
by  the  receiver,  as  in  an  action  on  lost  notes.  The  defense  to  it  is,  that  the 
notes  and  certificate  of  stock  were  given  by  Denunzio  to  Scholtz  inter  vivos. 

The  principal  question  involved  is,  did  Scholtz  show  that  the  gift  had  l)een 
consummated?  The  testimony  discloses  the  general  facts  as  stated,  and  in 
addition  thereto,  that  in  March,  1894,  Denunzio  in  his  place  of  business 
spoke  of  Scholtz's  long  and  valuable  services  and  declared  his  intention  to 
give  him  the  110,000  stock  in  the  corporation,  and  then  delivered  the  certifi- 
cate therefor  to  him.  and  tore  up  the  notes  taken  from  him  for  the  $10,000. 

It  is  insisted  on  behalf  of  the  appellant  that  these  facts  did  not  constitute 
a  delivery  of  the  subject-matter  of  the  gift,  and,  therefore,  the  effort  to 
make  the  gift  was  ineffectual;  that  it  could  only  have  been  done  by  an  as< 
signment  or  delivery  of  the  notes.  Several  cases  are  cited  by  counsel  for  ap- 
Ijellant  showing  that  there  must  be  a  delivery  of  the  subject-matter  of  the 
gift  and  an  acceptance  of  it.  This  is  the  general  rule.  The  mere  unexe- 
cuted intention  to  give  of  itself  does  not  discharge  an  obligation.  While  the 
notes  in  this  case  were  not  handed  to  Scholtz,  they  were  destroyed  and  the 
certificate  of  stock  actually  delivered  to  him  with  the  intention  that  he 
should  have  it  free  from  liability  for  the  indebtedness  in  its  purchase.  In 
Boche  V.  Jenkins,  93  Ky..  609,  the  court  upheld  a  gift  where  the  donor  told 
his  physician  to  tell  his  son,  Joseph  that  he  wanted  a  certain  note  collected 
and  the  proceeds  given  to  his  sister.  In  Meriwether  v.  Morrison,  78  Ky., 
672,  the  gift  was  upheld  where  the  donor  went  to  his  desk,  took  out  the 
notes  and  handed  them  to  a  party,  telling  him  to  return  them  to  the  desk, 
and  at  his  death  deliver  them  to  the  party  designated  as  the  donee.  \n 
Stevenson  v.  King,  81  Ky.,  425,  it  was  held  that  a  delivery  of  an  inventory 
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to  certain  property  in  the  possesBion  of  an  agent,  was  a  gift  of  the  property. 

In  Southerland  v.  Souther  land's  Adm*r,  5  Bush,  591,  it  was  held  that  the 
gift  of  a  note  was  effectual  by  a  declaration  of  the  gift,  the  note  then  being 
in  the  hands  of  the  trustee.  In  some  of  these  cases  the  cx)urt  held  that  the 
act  and  declaration  of  the  donor  created  a  trust,  and  the  gifts  were  effectual. 
In  Barland  v.  Taylor,  5J  Iowa,  503,  it  was  held  that  the  destruction  of  the» 
notes  together  with  the  declarations  of  the  donor,  that  he  did  not  intend  for 
the  defendant  to  pay  the  debt,  constituted  a  delivery.  In  Gardner  v.  Gard- 
ner, 22  Wend.,  h22,  it  was  held  that  the  destruction  of  a  bond  given  as  an 
evidence  of  the  debt  and  a  declaration  that  the  money  was  his  wife's,  waa 
held  to  be  a  gift.  In  this  case  the  donor  did  not  only  declare  his  intention 
to  make  the  gift,  but  actually  delivered  the  thing  of  value,  to  wit,  the  cer- 
tificate of  stock,  which  he  intended  Scholtz  to  have  and  to  make  that  effec- 
tual he  destroyed  the  evidence  of  the  debt  which  encumbered  the  thing 
given.  We  think  that  the  gift  was  effected  l)y  the  acts  proven  in  the  case. 
The  appellee  is  not  only  entitled  to  the  presumption  that  he  did  accept  the 
gift,  because  it  was  beneficial  to  him  to  do  so,  but  the  evidence  shows  that 
he  actually  accept«?d  it. 

On  the  trial  of  the  case  Aaron  Kohn  was  introduced  as  a  witne<=s  for  the 
appellee  to  prove  statements  made  to  him  by  Denun^io  concerning?  the  gift , 
to  appellee.  It  is  urged  that  his  testimony  was  not  competent,  because  it 
was  the  revelation  of  a  eonfldenital  communication  from  a  client  to  his 
attorney  prohibited  by  subsection  6  of  section  6(>6,  Civil  Code  of  Practice, 
which  reads  as  follows:  '*\o  attorney  shall  testify  concerning  a  communica- 
tion made  to  him  in  his  professional  character  by  his  client  or  his  advice 
thereon,  without  the  client's  consent." 

It  is  insisted  for  the  appellee  that  Mr.  Kohn  was  a  competent  witness : 
First,  because  the  subject-matter  of  his  testimony  did  not  pertain  to  any 
communication  made  to  him  in  his  professional  character;  second,  because 
If  the  communication  was  made  to  him  in  his  professional  character  it  was 
not  confidential  or  meant  to  l^e  kept  secret,  but.  on  the  contrary,  was  to  be 
divulged  for  the  purpose  of  effecting  the  intention  and  desire  <if  the  client. 
Kohn  was  employed  to  prepare  the  articles  of  incorporation  of  the  fruit  com- 
pany. At  that  time  Denunzio  told  him  that  he  intended  to  give  Scholtz 
$10,000  worth  of  the  stock.  Kohn  prepared  Denunzio's  will  at  a  subsequent 
date,  at  which  time  he  told  him  that  he  had  given  the  stock  to  Schoits  and 
had  torn  up  the  notes  and  given  him  the  debt.  Kohn  testified  that  the  in- 
formation as  to  the  giving  of  the  stock  and  the- destruction  of  the  notes  was 
not  a  matter  upon  which  Denunzio  asked  his  advice  and  had  nothing  to  do 
with  their  confidential  relations.  The  conversation  detailed  by  Kohn  as  to 
the  delivery  of  the  certificate  of  stock  and  tearing  up  the  notes  was  in  the 
presence  of  J.  J.  Fisher,  now  deceased,  a  friend  of  Denunzio.  It  was  not 
the  subject-matter  about  which  the  client  was  consulting  the  attorney.  The 
first  statement  was  made  when  the  consultation  took  place  in  regard  to  the 
articles  of  incorporation.  The  employment  wtis  to  prepare  the  articles  of  In- 
corporation, and  not  to  advise  with  reference  to  giving  away  the  certificates 
of  stock  thelvin.  The  second,  conversation  took  plaoe  in  a  consultation  dur- 
ing an  employment  to  prepare  the  will  of  the  client.  He  did  no|  consult  the 
attorney  about  property  which  he  had  previously  given  away.    The  client's 
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l>iirpoBe  was  to  dispoee  of  the  property  that  he  owned,  not  of  that  with 
which  he  had  preyiously  parted.  The  will  did  not  mention  the  Scholtz  notes. 
The  Code  provision  referred  to  is  simply  a  deolaration  of  the  common  law,  as 
to  privileged  communications  of  clients.  (Taylor  v.  Boulstone,  SS  Ky.  Law 
Bep.,  1516.)  The  policy  of  the  rule  makes  communications  of  clients  to 
attorneys  with  reference  to  the  subject-matter  of  consultations  privileged,  so 
as  to  encourage  full  confidence  upon  the  part  of  the  client  in  order  to  aid  in 
the  administration  of  the  laws  by  the  courts.  This  is  upon  the  theoi^  that 
the  client  will  disclose  everything  within  his  knowledge  in  regard  to  the 
subject-matter  of  the  employment.  This  being  true,  a  communication  made 
by  a  client  to  an  attorney  during  the  course  of  the  employment,  but  not  in 
regard  to  the  subject  matter  of  the  employment,  is  not  privileged.  In.«itead 
of  the  client  intending  that  his  statement  should  be  privileged,  it  would 
seem  that  he  intended  that  they  should  be  made  public,  if  necessary,  because 
they  were  made  in  the  presence  of  an  attorney  and  another  person.  It  would 
seem  that  he  wanted  his  lawyer  and  his  friend  to  know  that  he  had  given 
the  stock  to  Scholtz  and  destroyed  the  notes.  To  give  this  information, 
would  seem  to  be  carrying  out  the  desire  of  Denunzio.  In  Blackburn  v. 
Crawford's  Lessee,  70  U.  S.,  176,  the  court  held  an  attorney  competent  to 
testify  to  statements  made  by  a  deceased  client  in  an  notion  between  the 
heirs  and  lessee.  After  recognizing  the  policy  of  the  rule  to  be  as  we  have 
stated,  said:  ''But  there  is  another  ground  upon  which  we  prefer  to  place 
our  decision.  The  client  may  waive  the  protection  of  the  rule.  The  waiver 
may  be  expressed  or  implied.  We  think  it  is  effectual  here  by  implication 
as  the  most  explicit  language  could  have  made  it.  It  could  have  been  no 
clearer  if  the  client  had  expressly  enjoined  it  upon  the  attorney  to  give  this 
testimony  whenever  the  truth  of  his  testamentary  dec^laration  should  be  chal- 
lenged by  any  of  those  to  whom  it  related.  A  different  result  would  involve 
a  perversion  of  the  rule,  inconsistent  with  its  object  and  in  direct  conflict 
with  the  reasons  upon  which  it  is  founded." 

In  Doheny  v.  Laov,  ltJ8  N.  Y.,  233-224  it  is  said :  "The  veil  of  strict  secrecy 
is  thrown  over  communications  between  attorney  and  client  when  they  are 
presumably  of  a  confidential  character,  but  if  the  evidence  discloses  that  the 
circumstances  surrounding  the  transaction  were  such  as  not  to  warrant  the 
presumption  that  the  communlcatinus  were  in  confidence,  the  Code  pro- 
vision is  inapplicable.  *  ♦  *  The  reason  of  the  rule  is  in  the  necessity  of 
secrecy,  in  order  that  persons  needing  professional  advice  shall  be  encour- 
aged to  disclose  freely  and  without  fear  the  facts  upon  w  hich  that  advice 
shall  be  given." 

In  Hull  V.  Renfro.  3  Met.,  52,  the  court  said:  '*We  are  aware  of  no  statute 
or  rule  of  practice  which  excludei  or  renders  Incompetent  as  a  witness  an 
attorney  in  behalf  of  his  client.  The  Civil  Code,  section  670,  defines  with 
great  exactness  and  precision  the  classes  of  persons  who  shall  be  incompetent 
to  testify,  and  attorneys  are  not  embraced  In  either  of  the  classes  enumerated, 
except  the  fifth,  which  excludes  an  attorney,  concerning  any  communication 
made  to  him  by  his  client  in  that  relation,  or  his  advice  thereon,  without 
the  client's  consent.  In  all  other  cases  an  attorney  Is  a  competent  witness 
for  or  against  his  client.     Whether  he  should  or  should  not  testify  while  the 
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t«latioD  subsists  is  a  question  of  professional  propriety,  which  he  alone  is  to' 
determine  for  himself,  and  with  which  the  court  has  no  oonoem." 

The  answer  does  not  in  express  terms  say  that  Soholtz  aooepted  the  gift, 
but  in  a  general  way  states  the  gift  was  made.  Besides  it  is  averred  that 
the  notes  were  destroyed  and  the  stock  was  delivered  to  the  defendant.  The 
question  was  tried  as  to  whether  the  gift  was  effectual  under  the  faots  we 
have  detailed  and  the  jury  returned  a  verdict  under  proper  instructions  for 
appellee.  Without  entering  into  a  discussion,  as  to  whether  th«  answer  was 
defective,  it  is  sufficient  to  say  the  verdict  cured  it,  if  the  defect  existed.  In 
Insurance  Co.  v.  Reichart,  99  Ky.,  30-3,  the  court  held  that  when  a  defective 
pleading  states  facts  sufficiently  general  to  comprehend  a  fair  and  reasonable 
intendment,  and  there  )s  enough  in  it  to  show  that  the  plaintiff  had  a  oause 
of  action,  the  defect  in  the  pleading  will  be  cured  by  a  verdict. 

We  are  unable  to  find  an  error  in  the  admission  of  testimony  for  the  de- 
fendant, or  any  error  in  rejecting  testimony  offered  by  the  plaintiff,  which 
was  prejudicial  to  the  rights  of  the  appellant. 

Denunzio  was  the  master  and  Scholtz  the  servant.  Denunzio  evidently 
was  a  man  of  strong  mind,  and  managed  and  controlled  his  business,  and 
there  is  nut  the  slightest  evidence  that  Scholt  exercised  any  control  of  him 
whatever.  The  evidence  simply  shows  that  he  was  a  faithful  servant,  and 
had  the  esteem  and  confidence  of  his  employer.  He  was  not  acting  as  trus- 
tee  for  Denunzio,  nor  did  he  even  have  possession  of  the  property  when  ic 
was  given  to  him.  The  facts  do  not  create  a  presumption  that  undue  or 
Improper  influence  was  used  to  obtain  the  gift. 

The  judgment  is  affirmed. 


CUMBERLAND  TEL.  AND  TEL.  CO.  v.  MARTIN'S  ADM'R. 

(Filed  December  18,  1903.) 

Original  opinion,  ante  787. 

W.  L.  Cranberry,  Humphrey,  Burnett  &  Humphrey  and  J.  W.  Aloom  for 
appellant. 

R.  C.  Warren  and  W.  G.  Welch  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  i^ehearing: 

The  distinguished  counsel  for  appellee  concedes  in  the  petition  for  rehear- 
ing that  the  facts  of  the  case  are  fairly  stated  in  the  opinion.  He  also  con- 
cedes the  soundness  of  the  authorities  cited,  and  that  if  the  telephone 
coi\ipany  had  owned  both  the  house  and  the  wire  it  would  not  be  responsible 
for  the  death  of  the  intestate.  But  he  insists  that  it  does  not  follow  that  it 
is  not  responsible  when  it  owned  only  the  wire  and  allowed  it  to  remain  on 
the  building  after  it  was  requested  by  the  owner  of  the  building  to  remove 
it.  No  authority  is  cited  by  the  learned  counsel  sustaining  his  contention, 
and  he  seems  to  misapprehend  the  legal  principle  upon  which  the  opinion 
rests.  This  is  that  there  can  be  no  negligence  where  there  is  no  legal  duty. 
In  1  Shearman  and  Redfleld  on  Negligence,  section  8,  in  defining  negligence, 
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it  Is  said :  "The  first  element  of  our  definition  is  a  duty.  If  there  is  no  duty, 
there  can  be  no  negligence.  If  the  defendant  owes  a  duty,  but  does  not  owe 
It  to  the  plaintiff,  the  action  will  not  lie.  And  there  can  be  no  duty  to  do 
any  act  which  one  has  no  legal  right  to  do.  The  plaintiff  must  state  and 
prove  facts  sufficient  to  show  what  the  duty  is,  and  that  the  defendant  pwes 
it  to  him."    (See,  also,  to  same  effect,  Cooley  on  Torts,  669-60. ) 

In  Bishop  on  Noncontract  Law,  section  446,  the  rule  is  thus  stated:  "To 
sustain  an  action  for  negligence,  the  plaintiff  must  have  sufEere4  a  legal  in- 
Jury  whereof  he  Is  entitled  to  complain.  Therefore,  however  great  the  de- 
fendant's negligence,  if  it  was  committed  without  violating  any  duty  which 
lie  owed  either  directly  to  the  plaintiff,  or  to  the  public  in  a  matter  whereof 
he  had  the  right  to  avail  himself,  as  explained  in  the  earlier  chapters  of  this 
volume,  there  is  notlhng  which  the  law  will  redress/' 

He  who  handles  an  agency  which  is  of  Itself  dangerous  to  human  life  is 
responsible  for  injuries  therefrom  not  caused  by  extraordinary  natural  occur- 
«nces  or  the  interposition  of  strangers.  (Thomas  v.  Winchpster,  6  N.  Y., 
W!;  Norton  v.  Sewell,  HiOMass.,  148.)  But  as  to  things  which  are  not  of 
themseJves  essentially  instruments  of  danger  the  rule  is  different,  and  for 
them  the  negligent  party  is  not  responsible  to  strangers.  (Loop  v.  Lletoh* 
field,  42  N.  Y.,  351;  Losee  v.  Clute,  51  N.  Y.,  404;  Blakemore  v.  Railway  Co.. 
S  El.  and  Bl.,  108f>. )  If  the  telephone  company  had  used  over  its  wires  a 
current  of  electricity  which  was  of  Itself  dangerous  to  life,  a  different  ques- 
tion would  be  presented;  but  the  electricity  which  killed  the  intestate  came 
from  the  clouds,  and  was  the  act  of  Qod.  The  current  which  the  telephone 
company  used  in  its  business  was  harmless.  It  owed  the  intestate  no  duty 
to  furnish  him  a  safe  shelter  from  the  rain.  When  he  used  the  porch  as  a 
shelter,  he  took  it  as  he  found  it.  The  wire  of  the  telephone  company  was 
not  in  or  of  itself  an  instrumentality  dangerous  to  human  life,  and  there 
was  no  duty  violated  to  the  public  in  a  matter  whereof  the  intestate  had  the 
right  to  avail  himself. 

Section  960  of  Thompson  on  Negligence  has  reference  to  defects  in  premises 
which  are  in  themselves  dangerous.     Section  807  refers  to  the  liability  of  the 
company  owning  the  wire  to  the  owner  of  the  bouse. 
Petition  overruled. 


HAYS,  &c.  V.  EARLS,  &c. 
(Fl^ed  December  18,  1008— Not  to  be  retorted. ) 

1.  Land  grants—A  patent  for  lands  issued  by  the  Commonwealth  is  voici 
in  so  far  as  it  embraces  lands  previously  patented  to  another. 

9.  Adverse  possession— In  a  controversy  between  one  who  claims  title  to  a 
tract  of  land  under  the  original  grantee  from  the  Commonwealth  and  those 
who  claim  under  a  grantee  by  a  subsequent  patent,  in  which  possession  by 
the  latter  is  shown,  the  failure  to  show  that  possession  was  held  for  fifteen 
years  defeats  their  claim;  possession  by  tenant  of  an  adjoining  survey  with- 
out claim  to  the  possession  of  the  tract  in  dispute  on  the  part  of  the  tenant 
does  not  amount  to  an  adverse  holding. 

8.  Action— Persons  not  parties  not  affected— The  senior  patentee  is  not 
affeoted  in  any  respect  by  an  action  to  subject  the  lands  embraced  in  his 
patent  to  the  debts  of  the  junior  patentee  to  which  he  was  not  made  a  party; 
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nor  is  he  affected  by  an  agreement  whereby  certain  claimants  agreed  to  hold 
certain  lands,  including  his  own,  in  partnership,  where  he  was  no  party  to 
the  agreement. 

J.  Smith  Hays  and  James  M.  Hays  for  appellants. 

Jas  Sparks  for  appellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  September  14,  1824,  a  patent  was  issued  by  the  Commonwealth  to  Wil- 
liam F.  Sexton  for  fifty  acres  of  land  on  Fall  Branch  in  Whitley  oounty. 
Sexton  left  the  State  a1  o  Jt  the  year  1830,  and  has  not  returned  to  it  sinoe. 
On  September  4,  1841,  a  patent  was  issued  on  a  survey  of  date  March  12, 
1835,  to  Benjamin  F.  Herndon,  Samuel  Hognn  and  Biohardson  Herndon 
for  seven  hundred  and  fifty  acres  of  land  in  Whitley  county.  The  metes  and 
bounds  of  this  patent  include  the  fifty  acre  survey  patented  to  Sexton  in 
1824.  although  it  is  not  ejtcepted  out  of  the  grant.  M.  M.  W^yatt,  now  sev- 
enty-six years  of  age,  says  that,  when  he  was  twelve  or  fourteen  years  old, 
his  father  lived  on  the  fifty -acre  survey  under  Ben  Herndon  and  Sam  Hogan; 
that  Bill  Fred  Sexton  had  lived  there  and  after  him  Whitman,  and  after 
this  his  father  came  in  under  Herndon,  and  when  his  father  moved  away. 
Bob  Sanders  took  posset^sion,  also  under  Herndon.  A  written  agreement  is 
also  produced,  made  on  March  7,  18!^.  between  Kichardson  Herndon,  Martin 
Beatty  and  Benjamin  F,  Herndon,  by  which  they  agrted  to  hold  a  lot  of 
land  entered  by  them  in  partnership,  each  to  own  one-third  of  it.  Among 
other  descriptions  of  the  property  referred  to  in  this  paper  is  the  following: 
"The  said  Benjamin  F.  Herndon  agrees  on  his  part  that  a  tract  of  land  of 
fifty  acres  purchased  of  Whitman  and  fifty  acres  entered  adjoining  the  same 
and  also  five  hundred  acres  entered  adjoining  the  above,  all  shall  come  into 
the  firm  equally  as  alwve  stated." 

On  May  29,  1845,  James  T.  Cui*d  filed  a  bill  in  etiuity  in  the  Whitney  Cir- 
cuit Court  against  Benjamin  Herndon  to  subject  to  a  judgment  for  $500  and 
costs  the  interest  of  Herndon  in  certain  land  owned  by  him.  Among  other 
lands  described  in  the  bill  is  the  following:  ''One  tract  of  fifty  acres  of  land, 
the  equitable  title  has  passed  through  one  WMlliam  Sexton  to  William  Whit- 
man, and  he  sold  to  Benjamin  Herndon  who  holds  only  an  equitable  title, 
the  legal  title  being  in  one  Archibald  Sexton,  which  William  Sexton  is  a 
nonresident  of  this  Commonwealth." 

Archil)ald  Sexton  and  William  Sexton,  as  well  as  William  Whitman,  were 
made  defendants  to  this  bill,  also  George  Sears,  In  his  answer  to  the  bill. 
Sears,  among  other  things,  said :  **As  to  the  Whitman  tract  or  Fed  place,  he 
states  that  said  tract  contains,  to  his  best  recollection,  fifty  acres,  and  was 
entered  in  the  nanie  of  William  Sexton,  and  sold  by  him  to  William  Whit- 
man and  by  him  to  Herndon;  and  William  Sexton,  to  the  best  of  respond- 
ent's recollection,  gave  his  bond  after  the  aforesaid  sales  to  co-defendant, 
Benjamin  F.  Herndon." 

Kicharflson  Herndon  filed  an  answer  In  which  he  showed  that  by  a  writing 
executed  on  September  17,  1839,  Benjamin  Herndon  had  transferred  to  him 
all  his  interest  and  title  to  the  land  referred  to.  In  1851,  Hognn 's  one-third 
interest  in   the  land  was  conveyed  to  Herndon.     About  the  year  1878,  those- 
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claiming  under  Richardson  Herndon  had  a  tenant  living  on  the  land  by  the 
name  of  Thomps  Logan.  Logan  did  not  live  on  the  Afty-aore  tract,  but 
lived  on  an  adjoining  survey  owned  by  the  Hemdons,  claiming  to  the  extent 
of  their  boundaries.  It  does  not  appear  that  anybody  has  lived  on  the  Sex- 
ton fifty-acre  survey  since  Bob  Saunders  about  the  year  1844.  Appellants 
claim  under  the  Herndons,  having  obtained  deeds  from  them  conveying 
their  title.  Appellees  claim  under  Jane  Sears,  and  produced  a  deed  made  to 
her  by  William  F.  Sexton  on  August  8,  1874.  Sextons'  mark  is  made  to  this 
deed,  and  it  is  certified  by  the  clerk  to  have  been  acknowledged  before  him 
by  William  F.  Sexton;  but  the  clerk  testifies  that  the  man  who  signed  the 
deed  was  not  the  William  F.  Sexton  to  whom  the  patent  -was  issued  in  1824. 
The  proof  leaves  no  doubt  that  William  F.  Sexton  lived  in  Terre  Haute, 
Ind.,  and  was  not  in  Kentucky  in  1874.  The  deed  was  made  by  u  man 
named  Hart,  who  made  the  mark  to  it  in  Sfxton's  name  and  acknowledged 
It.  The  proof  is  that  Hart  did  this  pursuant  to  a  letter  which  he  had  re- 
ceived from  Sexton,  but  is  not  produced,  and  was  not  recorded.  Jane  Sears 
was  a  sister  of  William  F.  Sexton.  Before  he  left  Kentucky,  according  to 
the  proof,  he  gave  her  the  original  patent,  and  said  he  would  make  her  a 
deed  as  soon  as  he  came  back,  she  paying  him  for  the  land  twenty-five  yards 
of  jeans  and  a  $25  rifle  gun ;  but  be  never  came  back,  and  in  1874  he  author- 
ized Peter  Hart,  by  letter,  to  make  the  deed  and  sign  his  name  to  it  by  mak- 
ing his  mark.  Peter  Hart  being  a  brother-in-law  of  Jane  Sears,  who  was  the 
TVife  of  George  Sears.  After  Thomps  Logan,  his  son  Joe  Logan  or  Jop 
Logan,  lived  in  the  same  house,  holding  the  land  as  Herndon 's  tenants  con- 
tinuously until  this  controversy  arose,  but  the  proof  for  the  appellees  is  to 
the  effect  that  Thomps  Logan  did  not  claim  to  be  in  possession  of  the  fifty- 
acre  Sexton  survey. 

The  statements  made  by  James  T.  Curd,  George  Sears  and  Kichardson 
Herndon  in  their  pleadings  in  the  old  chancery  suit  in  the  Whitley  Circuit 
Court,  are  not  evidence  against  Jane  Sears,  or  those  claiming  under  her. 
No  judgment  is  shown  to  have  been  rendered  in  the  action,  and  William 
Sexton  is  not  concluded  by  what  was  allege<l  in  that  action  by  the  parties 
in  their  pleading;  nor  is  he  affected  in  any  manner  thereby,  as  it  does  not 
appear  that  he  appeared  in  the  action  at  any  time.  The  written  agreement 
made  on  March  7.  18S9,  between  Richardson  Herndon,  Martin  Beatty  and 
Benjamin  F.  Herndon  does  not  show  that  Whitman  had  any  title  to  the  fifty 
acres  of  land  from  W.  F.  Sexton ;  and  Sexton  is  not  a  party  to  the  contract. 
The  proof  that  Wyatt  lived  on  the  land  about  the  year  1840  as  the  tenant  of 
Herndon  and  after  him  Saunders  is  insufiScient  to  show  any  title  in  Hern- 
don to  the  land,  for  the  reason  that  the  proof  does  not  show  that  the  posses- 
sion was  held  for  fifteen  years.  The  proof  is  that  Saunders  lived  there  for 
two  or  three  years,  and  that  Wyatt  made  two  crops  there.  There  is  no  proof 
of  any  possession  by  Herndon  or  his  tenants  after  this  until  Thomps  Logan 
entered,  and  he  lived  on  a  different  tract,  and  the  preponderance  of  the  evi- 
dence shows  he  did  not  claim  to  be  in  possession  of  the  fifty-acre  Sexton 
tract.  The  title  passed  out  of  the  Commonwealth  to  Sexton  to  the  fifty 
acres  by  the  patent  granted  in  1F2I,  and  the  subsequent  patent  to  Herndon 
and  his  associates  in  1841  was  void  as  to  the  fifty  acres.  Appellants  not  cop- 
necting  themselves  with  the  patentee,  Sexton,  and  not  making  out  a  pos-* 
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Bessory  title  by  an  adverse  holding  for  fifteen  years,  showed  no  title  in  them 
to  the  fifty-acre  Sexton  tract.  The  rule  that  a  person  in  possession  may 
maintain  an  action  aiirainst  a  trespasser  without  color  of  title  has  no  appli- 
cation to  the  facts  of  the  case.  For  the  plaintiffs  have,  under  the  evidence, 
no  such  possession  as  this  rule  requires,  and  the  defendants  had  color  of 
title,  and  also  claimed  to  be  in  possession.  They  were  not,  therefore,  bare 
trespassers. 
Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  B.  R.  CO.  v.  SULLIVAN'S  ADM'R. 

(Filed  December  18,  19(3— Not  to  be  reported. ) 
Orif(inal  opinion,  ante,  854. 

B.  D.  Warfield  for  appellant. 

C.  J.  Waddlll  and  Jonson  &  Wictliffe  for  appellee. 

Appeal  from  Hopkins  Circuit  Court 

Judge  Hobson  delivered  the  follcwingrtfpcnse  to  petition  fcr  n:cdifica(ia 
of  opinion  : 

On   the  return   of  the  caee  to  the  circuit  court,  the  defendant  may  be 
allowed  to  amend  its  answer,  if  it  desires  to  do  so. 
Petition  for  modification  overruled. 


RAMSEY  V.  KEITH'S  ADM'R,  &c. 

(Filed  December  18,  1903— Not  to  be  reported.) 

Waiver  of  irregulority— After  a  case  has  been  submitted  on  a  motion  hy 
the  appellee  to  alfirm  as  a  delay  case  and  on  the  merits  it  is  too  late  to  raise 
the  question  that  the  infant  appellant  has  no  capacity  to  sue  and  that  the 
appeal  is  prosecuted  in  his  individual  name  instead  of  that  of  his  guardian, 
ad  litem. 

Original  opinion,  ante,  6^2. 

Z.  Gibbons  and  O.  B.  Ambrose  for  appellant. 

L.  J.  Moore  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing: 

The  appeal  in  this  case  was  prosecuted  by  the  infant,  L.  J.  Ramsey  in  his 
individual  name  only.  By  section  36  of  the  Code  the  appeal  should  have 
been  prosecuted  in  the  name  of  the  infant  by  his  guardian  ud  litem.  If  ob- 
jection had  been  made  before  submission,  the  irregularity  might  have  been 
corrected;  for  ordinarily  the  court  will  not  dismiss  an  infant's  case  because 
of  an  irregularity  such  as  this,  but  will  allow  the  proper  correction  to  be 
made.  But  no  objection  was  made  before  submission  of  the  motion  to  affirm 
as  a  delay  case,  and  the  case  was  heard  on  the  merits  on  this  motion.  The 
fact  that  appellant  had  no  capacity  to  sue  was  under  the  Code  only  matter 
of  abatement  (Civil  Code,  section  92,  118),  and  this  was  waived  by  submlsr 
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Bion  on  the  merits.    After  trying  his  fortunes  on  the  motion  to  affirm  as  a 
delay  case,  and  there  losing,  appellee  can  not  raise  the  question  that  appel- 
ant has  not  capacity  to  sue.      Such  defenses    must  be  presented  at  the 
threshold,  or  are  waived  (Warfleld  v.  Gardner,  79  Ky.,  683). 
The  petition  is  overruled. 


ASHCKAFT.  &c.  v.  COX. 
(Filed  December  18,  1902— Not  to  be  reported. ) 
Original  opinion,  ante,  645. 

Hazelrigg  &  Chenault  and  J.  B.  White  for  appellants. 
O.  H.  Pollard,  H.  L.  Wheeler  and  Sutton  &  Harris  for  appellee. 
Appeal  from  Lee  Circuit  Court. 
Judge  Hobson  delivered  the  following  extended  opinion : 

It  was  decided  by  this  court  on  the  forn>er  appeal  that  appellee's  line 
under  his  deed  should  run  with  the  cliff  to  the  pine  at  3  on  the  plat  of  TaN 
Tin,  and  thence  to  the  forks  of  the  creek  at  7  on  the  plat,  thence  northward 
a  straight  Hue  to  the  cliff  at  0.  The  construction  of  a  deed  is  a  questiou  of 
law  for  the  court  where  there  is  no  latent  ambiguity.  This  construction  of 
the  deed  is  the  law  of  the  case,  and  settles  the  rights  of  the  parties.  The 
verdict  of  the  jury  must  be  read  in  connection  with  the  former  opinion  of 
this  court  defining  their  rights,  and  is  in  legal  effect  a  finding  of  110  for  the 
timber  cut  within  the  boundary  so  settled.  The  evidence  sustains  this  find- 
ing of  the  jury  in  this  view.  The  Jndgment  is  not  reversed  because  we  so 
int^erpret  the  verdict  and  judgment  of  the  court  below. 

The  opinion  heretofore  delivered  is  extended  to  this  extent. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  CARTER. 

(Filed  December  18,  191'3— Not  to  be  reported.) 

Obstructlqn  of  passway— Measure  of  damages— The  measure  of  damages 
for  the  obstruction  of  a  passway  to  the  house  and  land  of  another  is  the 
diminution,  if  any,  of  the  value  of  the  use  of  the  house  and  land  during  the 
time  the  obstruction  of  the  passway  continued. 

Original  opinion,  ante,  760. 

C.  R.  McDowell  for  appellant. 

Robt.  Harding  and  John  W.  Rawlings  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Judge  Settle  delivered  the  following  response  to  petition  for  rehearing. 

The  court  is  asked  in  the  petition  for  rehearing  to  extend  the  opinion  in 
this  case,  by  defining  the  measure  of  damages  applicable  to  the  facts  upon 
which  the  appellee  rests  her  right  to  a  recovery. 

In  our  reoenc  consideration  of  the  case,  and  in  writing  the  opinion  which 
followed,  we  were  of  opinion  that  the  instruction  given  by  the  lower  court 
on  the  last  trial  upon  the  question  of  damages  substantially  presented  to  the 
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Jury  all  that  was  necessary  to  be  said  to  them  on  that  subject.  But  as  the 
case  has  been  twice  reversed  by  this  court  on  account  of  excessive  verdicts, 
we  thinlc  it  proper  to  comply  with  the  request  contained  in  the  petition  for 
rehearing. 

Counsel  for  appellant  insists  that  the  rule  for  the  ascertainment  of  dam- 
ages in  a  case  like  this,  is  the  difference  in  the  rental  value  of  the  real  prop- 
erty during  the  time  of  the  continuance  of  the  obstruction  of  the  passway, 
and  what  such  rontal  value  would  have  been  during  that  time  if  the  passway 
had  not  been  obstructed,  and  seveal  cases  are  cited  which  apparently  sustain 
this  contention.  But  we  think  that  an  examination  of  those  cases  will  show 
that  the  rule  asserted  will  apply  only  where  the  property  is  rented.  The 
only  Kentucky  authority  applicable  to  this  case  that  we  have  been  able  to 
find,  is  the  case  of  Bannon  v.  Rohmeiser,  17  Ky.  Law  Rep.,  187(1,  the  facts 
of  which  are  very  similar  to  those  of  the  case  at  bar.  Rohmeiser  owned  two 
lots  in  Louisville.  Bannon  erected  a  house  across,  and  thereby  obstructed 
an  alley,  by  which  one  or  both  of  her  lots  were  reached  from  an  adjacent 
street.  She  recovered  damages  against  him.  Bannou  appealed,  and  the 
judgment  in  favor  of  Rohmeiser  wos  reversed  by  this  court  because  the  ver- 
dict was  excessive.  In  its  response  to  the  petition  for  rehearing,  the  court 
said :  ♦  *  *  "The  measuif*  of  damages  in  this  case  is  the  diminution  of  the 
value  of  the  use  (of  the  property)  during  the  time  the  nuisance  was  contin- 
ued, and  the  instruction  given  by  the  lower  court  properly  presented  that 
question  to  the  jury." 

The  rule  thus  stated  should  contn)!  the  jury  in  the  retrial  of  this  case,  and 
it  will  be  the  duty  of  the  trial  judge  to  instruct  the  jury  that  if  they  find  for 
the  appellee,  the  measure  of  damages  is  the  diminution,  if  any,  of  the  value 
of  the  use  of  her  house  and  land  during  the  time  the  obstruction  of  the  pas.s- 
way  in  controversy  was  continued  by  the  appellant. 


HALL  V.  HALL. 

(Filed  December  18,  15)03— Not  to  be  reported.) 

Divorce  and  alimony— Where  a  husband,  without  fault  on  the  part  of  the 
wife,  sends  her  away  from  his  home  and  avows  that  he  will  not  in  the  future 
live  with  her,  or  recognize  her  as  his  wife,  such  conduct  amounts  to  an 
abandonment  of  her  within  the  legal  contemplation,  and  entitles  her  to  a 
divorce  aftvr  the  expiration  of  one  year;  she  is  also  entitled  to  the  custody  of 
their  infant  child,  and  to  alimony  and  maintenance. 

J.  (i.  &  .1.  S.  Forrester  for  appellant. 

W.  A.  Brock  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Sallie  Hall,  brought  this  suit  against  her  husband,  the  ap 
pellee,  Wm.  Hall,  for  a  divorce,  upon  the  ground  that  he  had  abandoned  her 
without  fault  on  her  part:  and  that  she  had  been  living  apart  from  him  for 
more  than  one  year.  She  also  alleges  that  ns  a  result  of  their  marriage 
there  had  been  born  to  them  a  girl  baby,  named  Edna  Hall,  and  she  asked 
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thut  the  custody  of  the  baby  should  be  awarded  to  her;  and  that  the  defend- 
ant should  be  required  to  contribute  a  sufficient  sum  to  enable  her  to  main- 
tain, educate  and  provide  for  the  child;  and  that  she  be  adjudged  a  reason- 
able sum  by  way  of  alimony.  In  support  of  the  prayer  of  her  petition,  she 
Introduced  as  witnesses  J.  C.  Clem  and  Robert  Farley,  who  testified  that 
they  were  well  acquainted  with  both  the  plaintiff  and  defendant;  that  they 
"were  married  In  Harlan  ooanty,  Kentucky,  about  three  years  before;  that 
they  had  been  Uvln^ir  separate  and  apart  for  more  than  one  year;  thot  they 
had  on  several  occasions  heard  the  defendant,  Wm.  Hall,  say  that  he  had 
sent  plaintiff  away  from  his  home,  and  that  he  would  not  live  with  her  any 
more.  Both  testify  that  plaintiff  was  entirely  without  fault.  The  circuit 
Judge  dismissed  plaintiff's  petition,  and  she  has  appealed. 

Abandonment,  by  the  husband  of  his  wife  for  one  year  without  fault  on 
her  part,  is  ground  for  divorce.  (Section  3117  of  the  Kentucky  Statutes.) 
And  where  a  husband,  without  fault  on  the  part  of  the  wife,  sent  her  away 
from  his  home  and  avows  that  he  will  not  in  the  future  live  with  or  recog- 
nize her  as  his  wife,  this  is  abandonment  in  le^al  contemplation.  (Evans 
V.  Evans,  93  Ky.,  510.)  ITnder  the  testimony  plaintiff  Is  clearly  entitled  to 
a  decree  divorcing  her  from  the  bonds  of  matrimony  with  the  defendant, 
and  should  be  adjudged  the  custody  of  their  Infant  daughter,  and  a  suffi- 
cient sum  to  enable  her  to  maintain,  educate  and  provide  for  the  infant, 
and.  in  addition  to  this,  the  defendant  should  be  adjudged  to  pay  her  such  a 
sum  by  way  of  alimony  as  his  pecuniary  circumstances  and  their  condition 
in  life  seem  to  justify. 

For  reasons  indicated  the  judgment  Is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


MORAX  V.  VICKUOY. 

(Filed  December  18,  1903. ) 

Judgment  in  l)ar— The  judgment  of  the  court  In  an  action  for  trespass, 
alleging  that  on  three  separate  occasions  the  defendant  had  torn  down  the 
fence  which  plaintiff  had  erected  on  his  own  land,  and  In  which  the  title  to 
the  land  in  question  was  put  in  issue  by  the  an.swer  of  the  defendant.  In 
favor  of  the  plaintiff  may  be  successfully  pleaded  as  res  ad  judicata  by  the 
plaintiff  in  an  equitable  action  instituted  by  him  to  enjoin  the  defendant 
from  removing  his  fencing  and  from  interfering  with  his  use  and  occupation 
of  the  land  in  controversy. 

J.  L.  Chamberlain,  W.  B.  Cochran  and  K.  L.  Worthiugton  for  appellont. 

Thos.  K.  Phister  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Buniam. 

Appellant  and  appellee  were  the  owners  of  odjoining:  farms,  and  for  sev- 
eral years  a  controversy  has  existed  between  them  as  to  the  ownership  of  a 
strip  of  land  about  ten  or  twelve  feet  wide  and  seventy-three  poles  long.  On 
August  2,  1898,  the  appellee,  Vicroy,  brought  an  action  against  the  appel- 
lant', alleging  In  three  separate  paragraphs  that  appellant  had  on  three  sep- 
arate occasions  torn  down  the  division  fence  which  he  had  erected  upon  his 
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own  land  between  their  respective  farms  for  the  protection  of  his  stock. 
The  appellant  filed  an  answer  to  each  paragraph  of  the  petition,  denying 
that  appellee  was  the  owner  or  In  possession  of  the  land  on  which  the  alleged 
trespass  was  coniuiitted.  In  a  second  paragraph,  he  alleged  that  he  was  the 
owner  and  in  possession  of  the  land  at  the  plaoes  at  which  the  alleged  tres- 
passes were  committed.  On  the  same  day  that  appellee  brought  his  action 
of  trespass,  he  brought  this  action  in  equity,  reciting  the  same  acts  of  tres- 
pass, and  alleging  that  unless  the  defendant  was  restrained  he  would  con- 
tinue to  repeat  his  trespasses  upon  the  land  and  against  his  rights  and 
property,  and  would  inflict  other  wrongs  upon  him  to  his  great  and  irre- 
parable injury;  and  prayed  that  appellant  should  be  restrained  from  remov- 
ing his  fence  or  landmarks,  or  from  interfering  with  his  use  and  occupation 
of  his  property.  Appellant's  answer  in  this  suit  was  also  a  plea  of  liberura 
tenementum.  The  common  law  case  was  tried  out  before  a  jury,  who  found 
a  verdict  for  the  appellee,  Vicroy,  fixing  his  damages  at  one  cent.  There- 
uix>n,  appellee,  by  amended  petition,  plead  the  judgment  in  the  coniiuon- 
law  action  as  an  estoppel  ngalnst  appellee's  claim  to  any  part  of  the  strip  of 
land  on  which  the  alleged  trespasses  were  committed.  The  appellant  de- 
murred to  this  plea,  which  the  court  overruled.  He  thereupon  filed  a  re- 
joinder, in  which  he  denied  that  the  verdict  rendered  in  the  oommon-law 
action  was  upon  the  issue  joined  as  to  the  first  and  third  of  the  alleged  tres- 
passes. The  circuit  judge  sustained  appellee's  demurrer  to  this  rejoinder, 
and  on  appellant's  declining  to  plead  further,  rendered  a  judgment  in  favor 
of  appellee,  enjoining  appellant  from  trespassing  on  any  portion  of  the  strip 
of  land  claimed  by  appellee.  From  this  judgment  appellant  prosecutes  this 
appeal. 

The  only  question  upon  this  appeal  is  the  sufficiency  of  appellant's  rejoin- 
der, as  a  defense  to  the  plea  of  res  ad  judicata.  Appellant  insists  that  as  the 
appellee  in  his  common  law  suit  sought  to  recover  upon  several  distinct 
causes  of  action,  on  any  of  which  the  jury  might  have  found  in  his  favor, 
that  the  general  judgment  rendered  pursuant  thereto  was  not  an  estoppel 
against  him  in  a  subsequent  action,  unless  it  be  shown  by  extrinsic  evidence 
that  each  separate  cause  of  action  was  decided  in  his  favor  by  the  jury: 
and  in  support  of  this  contention,  refers  to  several  authorities.  Among 
others,  to  the  case  of  Still  well  v.  Duncan,  2^  Ky.  Law  Rep..  2fil.  In  that 
case,  Stillwell  brought  a  suit  for  trespass,  alleging  that  be  was  the  owner 
and  in  possession,  at  the  time  of  Duncan's  enclosure.  This  was  denied  by 
Duncan,  and  a  jury  trial  resulted  in  a  verdict  in  favor  of  Stillwell,  which 
was  not  appealed  from.  Stillwell  then  retook  iiossesslon  of  the  land,  and  re- 
built his  fence,  but,  as  Duncan  claims,  extended  it  beyond  the  line  where 
the  original  fence  stood,  taking  in  some  of  his  land.  Duncan  brought  his 
suit  for  trespti.ss.  Upon  the  trial  of  that  aise  Stillwell  asked  an  Instruction 
to  the  effect  that  if  the  jury  believed  that  the  last  fence  was  within  the  line 
of  the  original  fence,  the  law  was  for  him.  This  was  refused,  and  upon  ap- 
peal it  was  decided  that  the  exacF  position  of  the  old  fence  did  not  absolutely 
determine  whether  the  erection  of  Stillwell's  new  fence  was  a  trespiiSM  upon 
Duncan's  land,  as  the  proof  showid  that  it  had  been  extended  beyond  the 
point  where  the  old  fence  stood. 

There  is  no  uncertainty  in  this  case  of  what  was  the  issue  in  the  common- 
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law  action,  or  what  was  decided  by  the  verdict  of  the  jury.  There  is  na 
contention  that  the  fence  torn  down  by  appellant  was  not  the  identical  fence 
and  upon  the  identical  line  as  that  sued  for  in  the  oonimon-law  action.  The 
only  real  question  which  was  involved  in  the  common-law  suit,  and  also  in 
this  suit,  is  the  title  to  the  strip  of  land  in  controversy.  And  as  it  wa^  de> 
oided  in  the  common -law  suit  that  appellee  was  the  owner  of  the  land,  and 
as  the  question  of  title  to  the  same  land  is  involved  in  this  case,  we  are  of 
the  opinion  that  the  judgment  in  the  former  case  is  conclusive  of  the  issue 
in  this  case.  The  rule  is  well  settled  that  a  judfi^'uent  of  a  court  of  com- 
petent jurisdiction  upon  the  merits  of  a  cause  is  final  and  conclusive  between, 
the  parties  in  a  subsequent  action  upon  the  same  cause  not  only  ns  to  the 
matters  actually  litigated  and  determined  in  the  former  action,  but  also  as. 
to  every  ground  of  recovery  or  defense  which  might  have  been  presented  and 
determined  therein.  This  rule  is  applied  both  in  law  and  equity.  (Carlyle 
V.  Howse,  Itt  Ky.  Law  Rep.,  1242,  and  24  A.  &  E.  En.  of  Law,  2  edition, 
page  780.) 
Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  BROOKS. 
(Filed  December  18,  1008— Not  to  be  reported.) 

1.  Railroad  crossing—Adverse  user— Restoration— Where  a  railroad  com- 
pany, pursuant  to  the  requirement  of  its  charter,  constructed  a  crossing 
over  its  road  for  the  purpose  of  connecting  the  parts  of  a  farm  divided  by 
the  road,  and  after  the  death  of  the  owner  of  the  farm  and  the  division  of  i^ 
between  his  children  one  of  them  used  the  crossing  under  a  claim  of  righ^ 
for  a  period  of  thirty -five  years,  it  was  proper  for  the  court  to  adjudge  a. 
restoration  of  the  crossing  after  its  removal  by  the  company,  the  plaintiff's 

.  remedy  not  being  limited  to  a  suit  for  dauiages. 

2.  Same— Right  of  action  in  life  tenant— It  being  alleged  and  not  denied 
that  the  plaintiffs  were  the  owners  of  the  land  from  which  the  crossing  was 
removed,  and  it  appearing  from  the  proof  that  ono  of  the  plaintiffs  was  the 
owner  in  fee  and  the  other  of  a  life  estate,  the  owner  of  the  life  estate  was. 
entitled  to  a  judgment  for  the  restoration  of  the  crossing. 

Fairleigh,  Straus  &  Eagles  for  appellant. 

Chapeze  &  Halstead  for  appellee. 
Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn.  • 

Appellant  owns  and  operates  a  line  of  railway  running  through  Bullitt 
county.  The  road  passes  through  a  tract  of  land,  which  at  the  time  of  its. 
construction,  1858,  was  owned  by  W.  S.  Brooks,  the  father  of  appellees,  and 
contained  about  450  acres.  In  accordance  with  the  requirements  of  appel- 
lants* charter,  a  farm  crossing  was  made  to  connect  the  tracts  thus  divided. 

W.  a.  Brooks  died  in  the  year  1854,  and  this  450  acres  of  land  was  divided 
between  his  two  sons  and  a  daughter.  The  northern  tract  fell  to  W.  W« 
Brooks,  the  middle  tract  to  appellee  Joseph  Brooks,  and  the  southern  traot 
fell  to  appellee  Anna  B.  Johnson.  This  crossing  made  by  appellant  was 
situated  near  the  line  between  W.  W  Brooks  and  appellee  Joseph  Brooks, 
appellant  claiming  that  it  was  on  the  Und  of  W.  W.  Brooks,  and  appellees. 
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xx)DteDded  that  it  was  on  the  land  of  apiiellees.  Upon  this  Issue  much  proof 
'Was  heard,  and  the  lower  court  decided  that  appellees'  contention  was 
correct.  The  appellant,  In  the  year  1889,  constructed  another  track,  making 
a  double  track  through  Bullitt  county,  and  at  that  time  it  took  up  or  re- 
moved this  farm  crossing,  without  the  consent,  and  over  the  objection  of  ap- 
pellees, thereby  preventing  them  from  passing  from  their  lands  on  the  west 
side  of  the  roads  to  the  lands  on  the  east  side,  except  at  times  that  they  were 
permitted  to  pass  through  the  farms  of  adjoining  land  owners,  when  they 
could  do  so  without  injury  to  crops  or  the  lands.  This  condition  of  affairs 
continued  until  March,  1901,  when  appellees  brought  this  action  to  compel 
appellant  to  restore  their  crossing  and  to  maint»in  same,  and  for  11,500  dam- 
ages for  the  length  of  time  they  were  deprived  of  the  use  and  benefit  of  it. 

The  lower  court  granted  the  prayer  of  the  petition,  and  directed  appellant 
to  replace  this  crossing,  fixing  a  time  in  the  future  by  which  the  crossing 
^as  to  be  completed  and  also  adjudging  that  appellees  recover  tSOO  in  dam- 
ages for  the  injury  in  being  deprived  of  the  use  of  this  crossing  from  1889  to 
the  beginning  of  their  action. 

Appellant  asks  a  reversal  for  several  reasons : 

1st.  Because  the  crossing  removed  by  it  was  not  on  the  lands  of  appellees. 

2d  The  court  should  not  have  entertained  jurisdiction  of  the  case,  for  it 
had  no  power  to  adjudge  a  restoration  of  the  crossing;  that  appellees'  only 
remedy  was  a  suit  for  dniuages. 

3d.  That  appellee,  Joseph  Brooks,  had  no  right  to  a  judgment  for  the 
restoration  of  the  crossing  because  he  was  only  a  tenant  from  year  to  year  of 
his  co-appellee,  and  was  only  entitled  to  sue  for  damages  done  to  his  right 
of  possession  for  the  first  year. 

Considering  appellant's  reasons  for  reversal  in  the  order  named:  The  evi- 
dence was  very  c<mfiictlng  on  the  que.«?tion  as  to  whether  or  not  the  crossinfir 
was  on  the  land  of  appellees  or  W.  W.  Brooks.  There  was  sufficient  evidence ' 
to  sustain  the  court's  finding  that  it  was  on  the  land  of  appellees.  The 
court  was  right  under  the  evidence  in  this  ciise  in  entertaining  jurisdiction 
and  adjuflging  a  restoration  of  the  crossing.  To  deny  this  power  would 
have  left  appellees  without  complete  and  adequate  relief. 

The  proof  shows  that  this  crossing  was  made  and  maintained  by  the  ap- 
pellant for  thirty  five  years,  not  as  an  act  of  grace,  but  because  its  charter 
directed  it,  and  that  appellees  from  the  year  1854  to  the  time  of  its  removal 
in  1S8«  had  used  this  crossing,  not  by  permission,  but  under  a  claim  of  right. 
Elliott  ?jn  Kailroads,  volume  3,  section  1140,  says:  **lt  seems  to  be  well 
settled  that  n  land  owner  may  acquire  a  private  crossing  over  a  railroad 
right  of  vv;iy  by  adverse  user.  The  right  to  acquire  a  crossing  in  this  way 
has  been  dicl.ired  in  a  number  of  cases  thus :  Where  a  crossing  was  used 
continuously  for  forty-nine  years  and  no  elfort  was  made  by  the  railroad  to 
discontinue  it,  it  was  held  that  the  railrf)ad  was  liable  for  its  maintenance. 
Twenty  years  user  has  been  held  sufficient  to  acquire  the  right  of  a  prixate 
crossing,"  etc. 

Many  decisions  of  this  court  hold  that  fifteen  years'  uninterrupted  use  of  a 
passway,  under  a  claim  of  right,  raises  the  presumption  of  a  grant.  Under 
the  facts  of  this  case,  this  right  of  passway  or  crossing  belonged  to  appellees- 
It  was  appurtenant  to  their  land,  and  was  indispensable  to  their  enjoyment 
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and  beneficial  use  of  their  lands.  They  can  not  derive  any  enjoyment  or- 
benefit  from  that  which  is  absolutely  theirs  except  by  the  restoration  of  thia 
crossing.  It  is  true  the  appellees  might  waive  their  right  to  the  crossings 
and  sue  for  the  damage,  as  authorized  by  appellant's  charter.  But  certainly 
this  provision  of  the  charter  does  not  deprive  the  appellees  of  the  right  to 
elect,  sue  for  and  recover  that  which  belongs  to  them. 

The  appellant  is  not  in  a  position  to  r.  coive  any  benefit  from  its  third  ob-» 
jection  to  the  action  of  the  lower  court,  for  the  reasons  that  arp^llp^s  alleged 
in  their  petition  that  they  were  the  owners  of  this  land,  describing  it,  and 
appellant  did  not  deny  sauie.  But  even  if  it  had  done  so,  the  proof  shows 
that  they  did  own  it,  appellee  Johnson  the  fee,  i\nd  Joseph  Brooks  a  life  es- 
tate, they  both  swear  to  this.  She  has  the  legal  title  of  record,  and  he  testi- 
fies without  any  contradiction  that  he  held  a  writing  given  him  by  his  sister 
and  co-appellee,  giving  to  him  the  possession  and  the  use  of  this  land  during 
his  life. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


CITY  OF  LOUISVILLE  v.  BOARD  OF  PARK  COMMISSIONERS,   &o. 

(Filed  December  18,  1W)3— Not  to  be  reported.) 

Validity  of  bond  issue— Returns  of  election— Where  it  was  charged  in  an 
action  to  test  the  validity  of  a  municipal  bond  issue  that  the  election  board 
had  not  canvassed  all  the  returns  of  the  election  held  to  determine  the  ques- 
tion, and  that  the  uncanvassed  returns,  if  counted,  would  show  that  the 
proposition  had  been  defeated,  which  charge  was  denied  by  alleg.uion  and 
proof,  and  where  it  appears  that  the  ballots  and  everything  connectt^d  with 
the  election,  except  the  stub-books  and  officers'  certificates,  were  destroyed 
at  the  expiration  of  six  months  after  the  election,  as  required  by  statute^ 
and  that  the  election  board,  if  re-convened,  could  not  find  any  returns  that, 
are  countable,  other  than  those  counted  previously,  the  court  will  not  dls^ 
turb  the  count  as  returned  by  the  board  showing  that  the  proposition  had 
carried  by  a  legal  majority. 

H.  L.  Stone  for  appellant. 

Bennett  H.  Young.  Ptotle  &  Trabue  &  Cox,  Kohn,  Baird  &  Spindle  and 
Marion  W.  Ripey  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  the  second  appeal  of  this  case. 

In  appellant's  petition,  among  other  necessary  allegations,  it  was  stated, 
that  tho  boanl  of  election  commissioners  for  Jefferson  county,  composed  of 
Martin,  Ijucas  and  Stout,  failed  and  -refused  to  examine  and  canvass  the  re- 
turns and  count  the  vote  of  eighteen  precincts  of  the  city,  on  the  question 
of  Issuing  bondn  for  the  purpose  of  purchasing  a  park,  and  for  the  oonstmo- 
tion  of  sewers  in  the  city  of  Louisville. 

The  court  was  adked  to  require  the  election  commissioners  to  reconvene 
and  reoanvass  the  vote  for  and  against  this  bond  proposition,  and  that  they^ 
include  in  the  canvass  the  retnms  furnished  and  filed  with  their  oodefend« 
ant,  W.  P.  Johnson,  the  clerk  of  the  Jefferson  County  Court,  from  the  eighth 
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-«en  precincts  named,  and  that  JohnBon,  ae  such  clerk,  be  required  to  fumisli 
^hein,  the  board  of  election  commissioners,  the  returns  of  the  election  from 
thesH  precincts,  including  the  contents  of  the  ballot  boxes  returned  on  that 
-election  by  the  precinct  election  officers  in  order  that  the  recanvass  might  be 
properly  and  lawfully  made  on  the  question  of  Issual  of  the  aforesaid  bonds. 
tt  was  also  alleged  in  the  petition  that  the  vote  cast  in  the  eighteen  precincts 
named,  when  added  to  the  other  vote  cast  at  the  election,  would  show  that 
the  proposition  for  the  issual  of  bofids  was  lost,  that  this  bond  issue  proposi- 
tion did  not  obtain  two-thirds  of  the  legal  votes  cast  at  that  election  on  that 
-question;  in  other  words,  more  than  one-third  of  the  votes  cast  on  that  ques- 
tion voted  against  the  proposition.  To  this  petition  a  demurrer  was  filed 
«nd  sustained,  and  appellant  appealed  to  this  court.  This  court,  in  an  opin- 
ion by  Judge  DuRelle,  24  Ky.  Law  Rep.,  88,  decided  that  as  it  was  admitted 
by  the  demurrer  to  the  petition  that  this  board  of  election  commissioners 
failed  and  refused  to  examine,  c.-invass  and  count  the  vote  pro  and  con  on 
the  bond  issue  in  the  eighteen  precincts  named,  that  mandamus  was  the 
proper  remedy  to  compel  them  to  reconvene  and  perform  this  duty.  And  in 
this  conneccion,  the  court  said:  ''Undoubtedly  it  was  the  duty  of  the  county 
-election  comiuissloners  to  canvass  ail  the  returns.  It  was  their  duty  to  can- 
Tass  the  returns  from  the  eighteen  precincts  in  which  it  is  admitted  votes 
^ere  cast  for  and  against  this  proposition,  and  the  returns  from  which  were 
not  canvassed  at  all.  It  may  be  possible  that  the  returns  in  those  precincts 
^ere  in  such  shape  that  tb«y  could  not  be  cotfnted,  but  it  was  none  the  less 
the  duty  of  the  board  to  canvass  them,  and,  if  foun(|  countable,  to  count 
•and  certify  them. ' ' 

Upon  the  return  of  the  case  to  the  lower  court,  the  appellees  filed  an  an- 
swer denying  that  the  board  of  election  commissioners  failed  or  refused  to 
-canvass  the  returns  from  the  eighteen  precincts  named,  or  any  precinct,  but 
averred  that  they  fairly,   honestly  and  carefully  examined,  canvassed  and 
counted  all  the  votes  cast  at  that  election  upon  the  proposition  named,  and 
that  the  bond  proposition   carried  at  that  election,  and  with   their  answer 
filed  a  copy  of  their  certificate,  made  at  the  time.    On  this  question  proof  by 
depositions  was  taken,  and  it  is  shown  that  in  five  or  six  of  the  eighteen 
(ireoincts  named,  no  vote  was  cast,  or  at  least  none  certified  by  the  precinct 
election  officers  as  having  been  cast  at  that  election  on  the  bond  queation. 
It  is  shown  in  the  proof  that  on  the  back  of  the  stub-book  there  appears  a 
■oertificate  of  the  election  officers  pasted  oVer  the  blank  certificates,  or  rather 
ever  the  blank  that  ought  to  have  been  used  by  the  officers  in  making  their 
-oertiflcate  of  the Vbte,  showing  B/meanl  hundied  voles  cast  proand  eon  on  the 
bond  question,  and  if  these  votes  were  counted  the  proposition  would  be  lost 
by  a  few  votes     The  proof  clearly  shows  that  one  of  the  certificates  was 
made  and  pasted  in  this  stub-book  a  year  or  more  after  the  election.    Some 
of  these  precincts  show  a  majority  for  the  bonds,  one  of  them   more  than 
three  votes  to  one  in  favor  of  the  proposition ;  the  others  showed  a  majority 
against  the  question. 

The  proof  also  shows  that  the  county  court  clerk,  at  the  expiration  of  six 
months  after  the  election,  in  performance  of  hid  duty  a^  required  by  statute, 
destroyed  all  the  returns,  legal  .ballots,  questioned  ballots,  and  spoiled  bal- 
lots, in   fact,   everything  connected  therewith,  except  the  stub-books  and 
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these  certificates  mentioned.  It  is  also  shown  by  the  deposition  of  Martin 
and  Stout,  two  of  the  election  commissioners,  the  others,  Lucas,  deposition 
was  not  taken,  that  they  did,  in  accordance  with  the  statute,  examine  and 
•canvass  all  the  returns  from  every  precinct  in  the  city  of  Louisville  at  that 
election,  including  the  eighteen  precincts  named,  and  that  they  honestly, 
fairly  and  in  good  faith  performed  this  diuty  without  prejudice  or  partiality 
for  or  against  the  bond  proposition,  and  that  they  counted  every  vote  for  or 
against  this  proposition,  as  shown  by  the  official  returns  prtssented  to  them; 
that  while  they  could  not  remember  at  the  time  of  giving  thier  deposition, 
which  was  two  or  three  years  after  the  election,  the  particular  n^'asons  why 
the  precincts  named  were  not  counted,  they  knew  they  had  at  that  time 
what  they  considered  a  valid  reason  for  not  counting  same.  The  stenog- 
rapher of  the  board,  who  was  present  at  the  canvass  and  count,  corroborates 
them  in  these  statements.  There  is  no  evidence  in  the  record  contradicting 
these  statements,  except  the  proven  contents  of  the  certificates  in  the  stub- 
lx)oks. 

The  lower  court  upon  this  evidence  dismissed  plaintiff's  petition.  While 
this  court  adheres  to  the  legal  propositions  announced  in  the  former  opinion 
with  reference  to  the  control  of  election  commissioners,  yet  in  view  of  the 
conflict  of  the  evidence  on  the  question  of  fact  involved  herein,  and  giving 
some  weight  to  the  conclusion  of  the  chancellor  who  tried  this  case,  we  are 
not  prepared  to  say  that  if  the  present  election  board  was  now  convened  and 
a  recanvass  and  recount  made,  the  board  could  find  any  returns  that  are 
''countable."  other  than  those  found  and  counted  by  the  former  board. 

Therefore,  the  judgment  of  the  lower  court  Is  affirmed. 


BOYD,  &c.  V.  BOARD  OF  COUNOILMEN  OF  THE  CITY  OF  FRANK- 
FORT. 

(Filed  December  18,  1903. ) 

1.  City  ordinance— Validity  of— Arbitrary  power  over  property— An  or- 
dinance of  a  city  of  the  third  class  which  provides  that  if  any  structure  or 
building  within  the  city  limits  when  used  for  the  purpose  which  it  is  de- 
signed or  intended  "would  be  greatly  injurious  to  adjacent  property,  and 
destroy  the  comfort,  convenience,  peace  and  reasonable  enjoyment)  of  life  of 
adjacent  residents  the  same  shall  be  deemed  to  be  and  constitute  a  nuisance,'* 
and  that  any  persons  erecting  such  a  structure  without  the  consent  of  the 
common  council  shall  be  guilty  of  an  offense  and  be  punished  by  a  fine  is 
riolatlve  of  the  fourteenth  amendment  of  the  Constitution  of  the  TTnlted 
States  and  of  section  2  of  the  Constitution  of  this  State  in  that  it  confers 
upon  the  common  council  the  absolute  and  arbitrary  power  of  determining 
whether  or  not  a  building  may  be  erected  without  fixing  any  standard  by 
which  it  is  to  be  controlled. 

2.  Same — Nuisance— The  term  "nuisance"  has  a  well-defined  legal  mean- 
ing, and  a  thing  can  not  be  declared  a  nuisance,  which  is  not  a  nuisance. 
Hence,  the  common  oounoil  of  a  city  has  no  authority  to  declare,  and  the 
police  judge  has  no  powejr4x)  hold  that  a  church  building  to  be  constructed 
of  brick,  with  a  slate  roof,  and  as  nearly  fireproof  as  practicable,  to  be  used 
by  persons  of  the  negro  race,  is  a  nuisance,  or  to  withhold  a  building  permit 
for  its  construction. 
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8.  Void  ordinance— Injunction  of  prosecutions  under—The  trustees  of  a 
church  who  had  been  refused  a  buildinK  permit  under  a  void  ordinance  con- 
ferring arbitrary  power  upon  the  common  council  to  Rrant  or  refuse  such 
permit,  have  the  right  to  maintain  an  action  to  enjoin  the  illegal  use  of  such 
power  and  to  prevent  prosecutions  under  such  ordinance  for  its  violation  by 
the  plaintiff. 

4.  Same — Where  the  main  purpose  of  the  action  was  to  attack  the  validity 
and  constitutionality  of  the  ordinance  and  the  enjoining  of  a  judgment  of 
the  police  court  upholding  the  validity  of  it  and  imposing  fines  upon  the 
plaintiffs  was  only  an  incident,  the  contention  that  the  action  could  be 
brought  only  in  the  court  which  rendered  the  judgment  can  not  avail,  es- 
pecially In  view  of  the  fact  that  the  police  judge  has  no  civil  jurisdiction. 

6.  Res  adjudiciita— A  judgment  of  the  circuit  court  dismissing  the  petition 
in  an  action  to  enjoin  the  city  from  enforoluK  an  ordinance,  the  question  of 
the  validity  of  which  was  then  under  submission  before  the  police  judge,  is 
not  a  bar  to  an  action  in  the  circuit  court  by  the  same  parties  and  others  to 
test  the  validity  of  an  ordinance  subsequently  passed. 

Hazelrigg  &  Chenault  and  Jas   A.  Scott  for  appellants. 

Ira  Julian  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  and  an  injunction  obtained  by  the  appellants 
for  the  purpose  of  preventing  the  enforcement  by  the  appellees,  city  of 
Frankfort,  its  officers  and  agents,  of  an  alleged  void  ordinance,  and  inci- 
dentally for  the  further  purpose  of  restraining  certain  prosecutions  then 
pending  in  the  police  court  against  the  appellants,  as  well  as  others  of  a 
like  kind  with  which  they  were  threatened,  all  for  alleged  violations  of  the 
ordinance  in  question. 

It  is  in  substance  averred  in  the  petition  that  the  appellants  are  residents 
and  citizens  of  the  State  of  Kentucky,  and  of  the  United  States,  and  belong 
to  the  negro  mce;  that  they  are  trustees  of  the  First  (colored)  Baptist 
Church  In  the  city  of  Frankfort,  which  church  is  a  voluntary  association, 
composed  of  a  congregation  of  the  negro  race,  whose  purpose  has  been,  and 
is,  to  engage  in  the  worship  of  Almighty  God  according  to  the  dictates  of 
their  own  consciences:  that  there  ai-e  several  hundred  members  of  this 
church,  all  having  a  common  interest  with  the-appellauts,  for  which  reason, 
and  because  of  its  being  Impracticable  to  make  them  all  parties,  the  action 
was  instituted  by  the  appellants  for  themselves  and  the  other  members  of 
the  church,  and  also  as  trustees  of  and  for  the  church. 

That  the  appellants  are  owners,  as  trustees  of  the  First  Baptist  Church,  of 
a  certain  lot  of  ground  In  the  city  of  Frankfort,  situated  on  the  northefi.<^i 
corner  of  Clintx)n  and  High  streets,  of  which  lot  they  became  the  owners  for 
the  purpose  of  erecting  a  church  thereon,  for  the  use  of  the  First  (colored) 
Baptist  Church,  which  was  and  is  to  be  of  brick,  with  slate  roof,  and  as 
nearly  fireproof  as  practicable. 

That  after  purchasing  the  necessiiry  materials  and  entering  into  the  neces- 
sary contracts  with  certain  persons  for  the  erection  of  the  church  building, 
but  before  beginning  its  erection,  the  appellants  acting  upon  advice,  and 
according  to  custom,  applied  to  the  common  council  of  the  olty  of  Frankfort 
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for  permission  to  erect  their  ohuroh  building,  but  were  arbitrarily  and 
Illegally  refused  the  right  to  do  so,  and  when  appellants,  through  their  con- 
tractors and  employes  went  upon  the  lot  where  the  ohuroh  building  was  to 
be  erected,  and  were  about  to  tear  down  an  old  building  thereon,  preparatory 
to  the  erection  of  the  church,  and  were  engaged  in  the  work  of  constructing 
the  foundation  therefor,  the  appellee  city,  through  its  mayor,  swore  out  a 
warrant  of  arrest  for  the  appellants,  its  contractors  and  employes,  which 
warrant  when  issued  by  the  police  judge,  was  executed  by  a  police  officer  of 
the  appellee  city,  by  arresting  the  appellants  and  their  workmen,  and  taking 
them  before  the  police  judge,  who  tried  them  under  the  warrant  upon  the 
charge  of  violating  an  alleged  ordinance  of  the  city  which  required  them 
and  all  others  to  obtain  a  building  permit  before  erecting  any  building  in 
the  city  of  Frankfort.  It  is  further  averred  that  after  the  trial  of  appellants 
and  their  workmen  by  the  police  judge,  he,  without  then  rendering  his  de- 
cision, took  the  case  under  advisement,  but  subsequently  rendered  a  judg- 
ment to  the  effect  that  it  was  not  a  valid  or  enforcible  ordinance;  conse- 
quently, the  appellants,  and  other  defendants  in  that  prosroufcion,  were  held 
not  guilty,  and  were,  therefore,  discharged.  It  is  also  averred  that  during 
the  time  the  police  judge  had  the  case  mentioned  under  consideration,  and 
before  its  decision  by  him,  the  following  ordinance  was  enacted  by  the  com- 
mon council,  and  approved  by  the  mayor,  viz: 

**An  ordinance  to  provide  for  the  punishment  of  persons  erecting  or  main- 
taining nuisances,  and  for  the  removal  of  same. 

**Be  it  enacted  by  the  Common  Council  of  the  City  of  Frankfort: 

''Section  1.  That  if  any  person  or  persons  shall  proceed  to  erect  any  struc- 
ture or  building  within  the  city  limits,  without  the  consent  of  the  coiiiiiion 
council,  and  said  structure  or  building  (where  used  for  the  purpose  for  which 
it  is  designed  and  intended )  would  be  greatly  injurious  to  adjacent  prop- 
erty, and  destroy  the  comfort,  convenience,  peace  and  reasonable  enjoyment 
of  life  of  adjacent  residents,  the  same  shall  l3e  deemed  to  be  and  constitute 
a  nuisance,  and  they  shall  be  punished  by  a  fine  not  less  than  |6,  nor  more 
than  120,  and  each  day  they  may  proceed  with  the  erection  of  said  structure 
or  building,  shall  be  deemed  a  separate  offense,  and  upon  conviction,  it  shall 
be  the  duty  of  the  police  officers  to  remove  said  structure,  or  any  part  thereof, 
at  the  expense  of  the  owner. 

*'Sec.  2.  This  ordinance  to  trfike  effect  and  be  in  force  from  and  after  Its 
passage,  and  all  ordinances  or  parts  of  ordinances  in  conflict  herewith  are 
hereby  repealed." 

The  further  averment  Is  made  in  the  petition  that  the  appellants  and  their 
employes  were,  by  the  procurement  of  the  api^ellees,  again  arrested  under 
warrants  issued  by  the  same  police  judge  and  served  by  the  same  police 
officers,  upon  the  charge  of  violating  the  ordinance  supra,  because  they  were 
attempting  to  proceed  with  the  work  of  erecting  their  church  building,  and 
upon  being  tried  therefor  they  were  fined  15  each,  and  each  adjudged  to  pay 
$5.80  costs;  that  they  are  threatened  with  further  prosecutions  from  the 
same  source,  and  for  the  same  cause,  and  as  the  maximum  fine  prescribed 
by  the  ordinance  is  120,  which  is  less  than  an  amount  from  which  an  appeal 
is  allowable  under  the  law,  their  only  remedy  is  the  writ  of  injunction. 

vol.  25—83 
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It  is  also  averred  by  the  appellants  that  the  ordioance  complained  of  was 
adopted  by  the  common  council  of  the  appellee  city  pending  the  decision  of 
the  police  Judge  in  the  cases  arising  out  of  the  warrants  first  issued,  and 
that  it  was  adopted  for  the  express  purpose  of  preventing  the  appellants 
from  erecting  their  church  building,  and  solely  because  the  church  member- 
ship is  composed  of  negroes;  that  by  its  enforcement  the  appellants  and  their 
CO  church  members  are  and  will  lie  deprived  of  the  equal  protection  of  the 
laws,  and  are  l^eing  discriminated  against  in  the  enjoyment  of  their  civil 
and  religious  rights  under  the  Constitution  of  the  State  and  Uniteil  States, 
and  that  the  ordinance  if  upheld  will  deprive  them  ot  their  liberty  and  prop- 
erty, and  the  use  of  the  hitter,  without  due  process  of  law,  and  will  deny 
them  equal  protection  under  the  law,  contrary  to  the  fourteenth  amendment 
of  the  Constitution  of  theUnittd  States,  and  especially  to  the  Bill  of  Rights, 
section  2  of  the  Constitution  of  this  State,  wherein  it  is  dtchired  that  "ab- 
solute and  arbitrary  power  over  the  lives,  liberty  and  property  of  freeman 
exist  nowhere  in  a  republic,  not  even  in  the  largest  majority." 

The  additional  averment  is  made  in  the  petition  that  the  ordinance  in 
question  is  inadequate,  uncertjiin  of  meaning  and  ambiguous;  that  it  is 
lilcewise  oppressive,  unreasonable,  arbitrary  and  void.  The  appellees,  Ixuird 
of  councilmen,  filed  separate  answer  to  the  petition,  in  which  they  fail  to 
deny  the  arrests  and  trials  of  the  appellants  set  fortli  in  the  petition,  or  that 
they  have  been  interfered  with  as  alleged  in  the  work  of  ertcting  their 
church  building,  nor  do  they  deny  that  the  ordinance  complained  of  was 
adopted  hy  them  after  the  arr«'st  and  trial  of  appellants  under  the  first  war- 
rants, and  before  the  judgment  of  the  police  judge  was  rendered,  acquitting 
them  of  the  charge  in  those  warrants.  But  the  answer  does  deny  all  the 
averments  of  the  petition  in  i*egard  to  the  alleged  purpose  of  the  enactment 
of  the  ordinance,  or  that  it  is  open  to  the  constitutional  or  other  objections 
urge<l  against  its  validity  hy  the  appellants.  It  also  denies  that  the  refusal 
of  the  common  council  to  grant  appellants  permission  to  enct  the  church 
was  arbitrary,  and  avers  that  the  refuwil  was  made  in  the  exercise  of  a  sound 
discretion,  and  because  appellants  did  not  have  the  written  consent  of  a  ma- 
jority, or,  in  fact,  of  any,  of  the  citizens  and  property  owners  residing 
within  200  yards  of  the  place  of  the  proposed  building  to  its  erection,  as  re- 
quired by  an  ordinanci»  t»f  the  city,  and  further  that  the  church  proposed  to 
be  erected  by  the  appellees  will  constitute  a  nuisance,  because  the  mode  of 
worship  practiced  by  its  members  is  and  will  be  so  boisterous,  loud  and  un- 
seemly as  to  interfere  with  the  peace  and  quietude  of  the  citizens  and  prop- 
erty owners  residing  adjacent  to  the  church. 

The  answer  also  interposes  the  plea  of  res  judicata,  as  it  is  therein  averred 
that  the  same  matters  and  issues  involved  in  this  action  were  litigated  and 
tried  in  a  previous  suit  between  the  same  parties,  before  a  special  judge, 
whose  decision  was  adverse  to  the  appellants,  and  the  judgment  in  the  alleged 
former  action  is  pleaded  in  bar  of  this  one. 

The  appellees,  mayor,  police  judge,  chief  of  police  and  city  marshal  also 
filed  an  answer  to  the  petition,  in  which  they  adopted  the  averments  of  the 
answer  of  the  board  of  councilmen,  and  in  addition  set  out  the  facts  with 
reference  to  the  8c»cond  arrcst  and  trial  of  the  appellants.  Demurrers  were 
filed  by  the  appellants  to  the  answers,  and  each  paragraph  thereof,  which 
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'Were  overruled  by  the  lower  court.  Thereupon  the  appellants  filed  reply 
tmntroverting  the  material  averments  of  the  answers.  By  mutual  consent 
t>f  the  parties,  the  evidence  was  all  taken  in  the  form  of  affidavits,  and  the 
tsause  having  been  submitted  upon  the  pleadings  and  affidavits,  judgment 
was  rendered  by  the  lower  court  dismissing  the  petition,  and  allowing  the 
appellees  their  costs,  the  temporary  restraining  order  having  theretofore 
been  dissolved  by  the  court  on  appellees'  motion. 

The  case  being  before  this  court  on  the  appeal  we  will  consider  first  the 
objection  urged  to  the  constitutionality  of  the  ordinance  by  virtue  of  which 
tt  Is  contended  by  the  appellees  that  the  common  council  of  the  city  of 
Frankfort  bad  the  right  to  refuse  appellants  permission  to  erect  the  church 
upon  the  lot  owned  by  them.  A  careful  reading  of  the  ordinance  will  show 
that  it  fixes  no  standard  by  which  the  notion  of  the  city  council  in  granting 
■or  refusing  its  consent  is  to  be  controlled.  The  consent  of  the  council  can 
be  given  or  withheld  at  its  own  arbitrary  pleasure.  This  ordinance,  though 
far  more  arbitrary,  is  very  similar  to  those  mentioned  in  the  case  of  Yick 
Vfo  V.  Hopkins,  &-c.,  118  U.  S.,  356.  The  ordinance  in  that  case  contained 
provisions  to  the  eHect  that  it  shall  be  unlawful  for  any  person  or  i)erson8  to 
tsarry  on  a  laundry  within  the  limits  of  the  city  of  San  Francisco,  without 
first  having  obtained  the  consent  of  the  municipal  authorities,  except  the 
9ame  be  located  in  a  building  constructed  either  of  brick  or  stone,  and  un- 
lawful to  erect  scaffolding  over  or  upon  the  roof  of  any  building  without 
first  obtaining  such  consent.  In  commenting  upon  the  arbitrary  provisions 
Indioated,  the  Supreme  Court  f^ald:  "There  is  nothing  in  the  ordinances 
"which  points  to  such  a  regulation  of  the  business  of  keeping  and  conducting 
laundries.  They  seem  intended  to  confer,  and  actually  do  confer,  not  a  dis- 
tsretlon  to  be  exercised  upon  a  consideration  of  the  circumstances  of  each 
t)ase,  but  a  naked  and  arbitrary  power  to  give,  or  withhold,  consent,  not 
t)n]y  as  to  places,  but  as  to  persons.  So  that  if  an  applicant  for  such  con- 
vent, being  in  every  way  a  competent  and  qualified  person,  and  having  com- 
plied with  every  reasonable  condition  demanded  by  any  public  interest, 
Bhould,  failing  to  obtain  the  requisite  consent  of  the  supervisors  to  the 
prosecution  of  his  business,  apply  for  redress  by  the  judicial  process  of  man- 
^mus  to  require  the  supervisors  to  consider  and  act  upon  his  case,  it  would 
be  a  sufficient  answer  for  them  to  say  that  the  law  had  conferred  upon  them 
the  authority  to  withhold  their  assent,  without  reason,  and  without  responsi- 
bility. The  power  given  to  them  is  not  confided  to  their  discretion  in  the 
legal  sense  of  that  term,  but  is  granted  to  their  mere  will  It  Is  purely 
-arbitrary,  and  acknowledges  neither  guidance  nor  restraint.  *  *  *  No 
reason  for  it  is  shown,  and  the  conclusion  can  not  be  resisted,  that  no  rea- 
son for  it  existed  except  hostility  to  the  race  and  nationality  to  which  the 
petitioners  belong,  and  which,  in  the  eye  of  the  law,  is  not  justified.  The 
-discrimination  is,  therefore,  illegal,  and  the  public  administration  which 
enforces  it  is  a  denial  of  the  equal  protection  of  the  laws,  and  a  violation  of 
the  fourteenth  amendment  of  the  Constitution.  The  imprisonment  of  the 
petitioners  is,  therefore,  illegal,  and  they  must  be  discharged.'* 

The  very  fact  that  the  ordinance  complained  of  in  this  case  confers  upon 
the  council  the  absolute  right  to  refuse  its  consent  to  the  erection  of  any 
building,  no  matter  out  of  what  material  it  is  to  be  constructed,  where  it  Is 
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to  be  erected,  or  how  necessary  and  useful  to  the  public.  It  might  bei\d6mo]i«. 
Btrates  the  danger  of  entrusting  any  body  of  men  with  such  arbitrary  and. 
despotic  power.    The  circumstances  surrounding  its  adoption  by  the  oounoll. 
and  the  fact  that  its  aid  was  immediately  invoked  to  justify  the  refusal  of  il 
building  permit  to  the  appellants,  would  seem  to  indicate  that  the  enao^ 
ment  of  the  ordinance  was  and  is  a  mere  pretext  for  the  arbitrary  and  qH"^ 
reasonable  refusal  of  appellees  to  permit  this  building  to  be  erected.     If  suolk 
was  the  purpose  of  its  enactment,  as  well   said   by  counsel  for  appellants^, 
their  imprisonment  in  satisfaction  of  the  fines  ImxMsed  upon  them  for  the- 
violation  of  its  provisions,  would  be  ns  arbitrary  and  unjust  as  was  th^ 
arrest  of  the  Chinamen  in  the  Yick  Wo-Hopklns  case. 

It  must  not  be  overlooked  that  even  if  the  ordinance  on  Its  face  Is  valid,  a? 
discriminatory  execution  of  it  would  be  violative  of  boMi  the  Federal  and 
State  Constitutions,  and  subversive  of  justice  as  well.  The  refusal  of  tb^ 
common  council  of  a  building  permit  to  the  appellants  In  this  case,  is, 
attempted  to  be  justified  upon  the  ground  that  the  erection  of  the  churchy 
And  the  holding  of  worship  therein  by  the  congregation*  would  constitute  a. 
nuisance,  and,  therefore,  that  the  council  under  the  "police  power*'  tha^ 
may  lawfully  be  exercised  by  the  municipality  for  tho  welfare  of  the  public, 
has  the  legal  right  to  abate  or  prevent  nuisances. 

The  only  provisions  of  the  charter  of  cities  of  the  third  class  on  the  subject;. 
Of  buildings  are  found  in  subsections  24,  25,  96  of  section  8290,  Kentucky^ 
Statutes.    These  confer  the  following  powers: 

••24.  Wooden  buildings— to  prevent  erecting  and  provide  for  removal  of* 
To  regulate  or  prohibit  and  prevent  the  erection  of  wooden  buildings  In  fracb: 
parts  of  said  city  as  may  be  deemed  proper,  and  to  provide  for  the  removal 
of  the  same  at  the  cost  of  the  owners,  when  erected  or  continued  contrary  to> 
ordinance. 

"25.  Buildings— Regulating  construction  of— To  regulate  the  construction^ 
of  all  buildings  in  the  city,  to  prohibit  and  prevent  the  construction  of  un- 
safe buildings,  or  buildings  without  adequate  means  of  escape  in  oaee  of~ 
fire,  and  to  provide  for  the  inspection  of  buildings  and  the  construction  of' 
lire  escapes. 

"26."  Removal  of  dangerous  structures— To  Imposts  penalties  upon  the- 
owner,  occupant  or  agent  of  any  house,  wall,  sidewalk,  or  other  structares. 
which  may  be  considered  dangerous  or  detrimental  to  the  public,  unlesa. 
after  due  notice,  to  be  fixed  by  ordinance,  same  to  be  remedied  or  repaired; 
and  to  remove  or  repair  same  at  the  owner's  expense  when  suffered  to  re- 
nialn  contrary  to  ordinance." 

It  will  hardly  be  claimed  that  a  church  building  to  be  constructed  of  briok, 
with  a  slate  roof,  and  as  nearly  fireproof  as  practicable,  like  that  of  the  ap- 
pellants, can  be  dangerous  or  detrimental  to  the  public  health  or  safety. 

The  powere  conferred  on  cities  of  the  third  class  on  the  subject  of  nulsanoea 
are  found  in  subsections  14  and  16,  section  3*390  of  the  statute,  supra,  which 
read  as  follows: 

"14.  Nuisances,  restraining  and  preventing- To  regulate,  restrain  or  {Mo- 
vent the  establishment  oi  continuance  in  or  near  said  city  of  any  trade  or- 
occupation,  business  or  manufacturing,  offensive  to  the  public,  or  dangeron^ 
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^  health,  or  lo  causing  or  producing  fire;  and  to  regulate  the  sale  of  fire 
«nn8,  and  to  prevent  the  carrying  of  concealed  deadly  weapons. 

"IC  Police  regulations,  health,  comfort  and  safety— To  make  all  police 
cegnlatlons  to  secure  and  protect  the  general  health,  comfort,  convenience, 
morals  and  safety^  of  the  public;  and  to  define,  declare,  prevent,  suppress 
-mod  remove  nuisances,  either  within  the  city  or  within  one  mile  thereof." 

The  term  ** nuisance"  has  a  well-defined  legal  meaning.  A  thing  can  not 
4ie  declared  a  nuisance,  which  is  in  fact  not  a  nuisance. 

In  Brannon's  Treatise  on  the  Fourteenth  Amendment,  it  is  said  that  "a 
municipal  corporation  can  not  treat  as  a  business  that  which  can  not  be 
fluch  (page  174),  and  that  a  city  or  town  can  not,  by  its  mere  declaration 
that  a  thing  Is  a  public  nuisance,  make  a  nuisance  of  that  which  is  not 
^eaentially  such^  The  question  of  nuisance  or  no  nuisance  is  one  for  judicial 
levlew.** 

In  the  case  at  bar  it  Is  contended  for  appellees  that  the  ordinance  which 
manifestly  was  passed  to  prevent  the  erecting  of  the  appellants  church  build- 
ing, confers  upon  the  common  council  the  power  to  declare  that  a  church 
building  not  yet  erected,  and  which,  when  erected^  will  not  be  a  nuisance, 
Ib  a  nuisance^  If  it  be  possible  that  the  colo^d  Baptist  people  can  hold 
their  church  services  in  an  orderly  way,  then  the  building  of  their  church 
^ian  not  be  held  to  be  a  nuisance. 

In  Pflngst  V.  Senn,  94  Ky.,  556,  this  court  held  that  •' injunction  against  a 
threatened  nuisance  will  not  be  granted  when  the  thing  complained  of  la 
not  per  se  a  nuisance,  but  may  or  not  become  so  according  to  circumstances, 
and  when  it  is  uncertain)  indefinite  or  contingent,  or  productive  of  only 
posBible  injury. 

**The  opening  of  a  beer  garden,  dancing  hall  and  bowling  alley  in  a  city 
^iU  not  be  enjoined,  although  the  same  place  of  amusement  as  formerly 
conducted  may  have  been  a  nuisance. " 

It  would  be  strange,  indeed,  to  find  it  announced  in  the  law  books,  or  au- 
thoritatively declared  by  any  court  of  final  resort,  that  a  beer  garden  or 
Glancing  hall  may  exist  in  a  city,  yet,  a  brick,  fireproof  church  may  not  be 
erected  or 'maintained  therein,  and,  as  argued  by  counsel,  is  the  fact  that 
the  members  of  the  First  (colored)  Baptist  Church  sang  louder  in  their  old 
«nd  dilapidated  building  than  was  agreeable  to  some  of  the  contiguous  resl. 
<ient8  any  evidence  that  such  would  be  their  manner  of  singing  In  the  new 
one? 

In  Albany  Christian  Church  v.  Wilburn,  38  Ky.  Law  Rep.,  1820,  this  court, 
In  discussing  whether  a  stable  was  a  nuisance,  quoted  with  approval  from 
St.  James  Church  v.  Arrington,  06  Ala.,  646,  wherein  it  is  said:  "Whenever 
It  is  legally  aMcertained  that  it  has  become  a  nuisance,  a  court  of  equity  will 
protect  by  injunction  the  party  injuied  thereby.  But  as  in  the  present  case 
It  is  yet  uncertain  and  remains  to  be  ftscertained  from  future  events 
whether  or  not  the  erection  will  become  a  nuisance,  there  is  no  ground  for 
Injunction,  arresting  the  further  progress  of  the  building,  or  its  appropria- 
tion to  the  use  intended." 

In  view  of  these  authorities,  the  police  judge  was  without  power  to  hold,  and 
the  common  council  of  the  city  of  Frankfort  in  rejecting  appellants'  request 
for  a  permit  to  erect  the  church  building,  was  without  authority  to  declare 


1318       BOYD,  &0.  V.  BD.  COUNCILMEN  OF  FBANKFOET. 

a  house  to  be  erected  and  dedicated  to  the  worship  of  God,  a  nulsanoeL 
There  can  be  no  doubt  of  the  right  of  appellants  to  maintain  this  aotloiiw 
The  law  authori7.ing  it  has  been  repeatedly  declared  by  this  court. 

Thus  in  City  of  Newport  v.  Newport,  &c.,  Bridge  Co.,  90  Ky.,  19&,  It  waft 
held  that  "if  a  city  ordinance  is  iuTalld,  one  who  is  affected  by  it  has  th» 
right,  in  order  to  prevent  irreparable  injury,  and  a  multiplicity  of  proBeoa- 
tions,  to  go  into  a  court  of  equity  for  relief." 

The  court  also  said,  in  the  same  case:  "The  chancellor  often  Intwferea  ta 
prevent  an  illegal  use  of  power  by  municipal  authorities;  and  where  such 
consequences  follow  the  enforcement  of  an  ordinance,  as  will  result  In  tbla 
instance,  a  proper  case  is  presented  for  equitable  relief,  if  the  ordinance  b» 
invalid."  To  the  same  effect  is  the  rule  announced  in  South  Covington» 
&c.  V.  Barry,  &o.,  93  Ky.,  48,  wherein  the  court  said:  "The  appellees,  th» 
mayor  and  chief  of  police  of  the  city,  being  about  to  enforce  an  ordinance  bj^ 
having  the  company's  officers  arrested  and  its  oars  returned  to  the  stabln^ 
this  action  was  brought  enjoining  it.  If  the  ordinance  was  invalid,  then^ 
to  prevent  a  multiplicity  of  prosecutions,  and  such  consequences  as  would 
necessarily  result  from  its  enforcement,  the  company  had  the  right  to  ask 
the  preventive  equitable  relief.  This  is  often  done  to  prevent  the  illegal, 
exercise  of  power  by  municipal  authorities." 

It  is,  however,  contended  for  appellees  that  this  action  is  only  to  enjoin  % 
judgment  of  the  police  court,  and  such  an  action  under  the  Civil  Code  oan 
be  brought  only  in  the  court  which  rendered  the  judgment  sought  to  be  en- 
joined. Manifestly  that  rule  can  not  apply  here,  as  the  police  judge  in  oitiea 
of  the  third  class  is  wholly  without  jurisdiction.  But  in  any  event,  the 
main  purpose  of  this  action  is  to  attack  the  valiidty  and  constitutionality  of- 
the  ordinance  under  which  the  appellants'  property  rights  have  been  arbi« 
trarlly  interfered  with,  in  fact,  denied  them,  in  contravention  of  both  the 
Federal  and  State  Constitutions.  The  enjoining  of  the  judgment  of  the 
police  court  is,  therefore,  only  an  incident,  a  side  issue  growing  out  of  the> 
principal  transaction  complained  of  in  the  petition.  It*  is  further  insisted 
for  appellees  that  the  issues  presented  in  this  action  are  res  ad  judicata ;  th&%. 
is,  that  they  were  determined  in  the  first  suit  tried  by  the  special  judge. 

It  is  averred  in  the  reply,  which  does  not  appear  to  be  controverted,  th«%. 
the  first  or  old  salt  which  was  brought  by  Buckley,  contractor  to  erect  the 
church  building,  and  others,  to  enjoin  the  city  from  enforcing  in  ordinanoe 
of  older  date  than  the  one  now  complained  of,  was  tried  by  the  special  judffe.. 
who  seems  to  have  dismissed  that  action  upon  demurrer  to  the  petition,  antl 
because  he  assumed  that  the  police  judge  before  whom  were  then  pendlns* 
the  prosecutions  against  Buckley  and  others,  involving  the  validity  of  that, 
ordinance,  would  determine  that  question.  It  appears,  however,  that  the> 
first  suit  did  not  embrace  some  of  the  parties  to  this  action.  It  also  in- 
volved  the  validity  of  a  diifferdnt  ordinance,  and  the  police  court  had  do% 
then  passed  on  the  validity  of  the  old  ordinance.  That  court  did  rabee- 
quently  hold  it  invalid.  In  the  meantime,  the  present  ordinanoe,  the 
validity  of  which  is  attacked,  in  this  action,  was  adopted  by  the  couioil 
pending  the  decision  of  the  police  judge  on  the  validity  of  the  old  one.  We 
are  of  the  opinion,  therefore,  that  the  defense  of  res  ad  judicata  is  not  avatl^ 
Able. 
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We  have  reached  the  oonclusioD  that  permission  to  erect  the  church  build- 
ing  was  denied  the  appellants  for  no  other  reason  than  that  the  worship- 
therein,  and  thereafter  to  be  conducted,  was  and  is  objectionable  to  the  im- 
mediate neighbors,  and  the  further  fact  is  not  to  be  disguised  that  this  ob- 
jection to  the  erection  of  the  building  is  largely  based  upon  race  prejudice. 
However  natuitil  this  prejudice  may  be,  when  it  superinduces  unjust  dis- 
crimination in  the  adjustment  of  mere  legal  rights,  it  becomes  obnoxious  to- 
the  law. 

The  questions  arising  upon  this  record  present  no  disturbing  social  prob- 
lem ;  the  matters  to  be  adjudicated  are  purely  legal  in  character.  Undoubt- 
edly, it  can  be  shown  that  the  presence  in  a  neighborhood  of  a  church  for 
colored  people  is  not  desirable  to  the  surrounding  property  holders  of  the 
white  race,  but  it  can  not  be  more  disagreeable  than  the  near  presence  to 
one's  residence  of  a  noisy  manufactory,  beer  garden,  dancing  hall,  or  other- 
obnoxious  trades,  which  are  so  generally  tolerated  in  all  cliles. 

••One  living  in  a  city  must  necessarily  submit  to  the  annoyances  whicb 
are  incidental  to  city  life.  It  is  a  dlitioult  matter  at  all  times  to  strike  th& 
true  medium  between  the  conflicting  interests  and  tastes  of  people  in  a 
densely  populated  city.  It  requires  the  merchant,  mechanic,  manufacturer,, 
baker,  butcher  and  laborer,  as  well  as  the  wealthy  employed  or  unemployed 
citizen,  to  constitute  a  city.  They  all  have  rights,  and  the  only  requirement 
of  the  law  is  that  each  shall  so  exercise  and  enjoy  them  as  to  do  no  injury  in 
that  enjoyment  to  others,  or  the  rights  of  others."  (Pflngst  v.  Senn,  &c.^ 
94Ky.,5ft3.) 

Being  of  the  opinion  that  the  ordinance  complained  of  is  unconstitutional 
for  the  reasons  hereinbefore  stated,  and  that  the  prosecution  of  the  appel- 
lants in  the  police  court,  as  well  as  the  refusal  of  the  council  to  permit  them 
to  erect  their  church  building  attempted  to  be  justified  under  such  ordinance* 
were  unauthorized  by  law,  the  judgment  of  the  lower  court  is  reversed,  and 
cause  remanded,  with  directions  to  that  court  to  grant  appellants  the  relief 
asked,  to  perpetuate  the  injunction,  and  lor  such  other  proceedings  as  may 
not  be  inconsistent  with  this  opinion. 

Whole  court  sitting. 


SALT   LICK,    ESCULAPIA  AND    MT.    CARMEL    TURNPIKE   ROAI> 
CO.,  &c.  V.  GILFILLIN,  SR. 

(Filed  January  6,  1904. ) 

1.  Turnpikes— Stockholders— Taxation  —Where  a  turnpike  company  waa 
incorporated  by  an  act  of  the  legislature,  and  was  empowered  to  construct  a 
macadam  toll  road,  the  nyork  of  construction  to  begin  as  soon  as  $6,000- 
should  be  subscribed  by  the  Incorporators  and  the  county  in  which  the  road 
was  to  be  constructed  subscribed  and  delivered  its  bonds  to  the  extent  of 
11,000  a  mile,  and  the  work  of  building  the  road  was  begun,  but  abandoned  for 
a  long  period  of  time,  and  it  appearing  that  the  taxpayers  and  the  county 
paid  enough,  or  more  than  enough  to  discharge  the  total  cost  of  construc- 
tion, a  suit  on  the  i>art  of  taxpayers  of  the  district  to  enjoin  the  further 
<}ollection  of  the  tax  on  the  ground  that  the  purpose  for  which  the  tax  had 
been  authorized  had  been  fulfilled,  will  be  maintained  because  the  taxpayers- 
of  the  taxing  district  became  in  a  sense  involuntary  subscribers  to  the  stock 
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of  the  company,  becoming  stockholders  upon  the  payment  of  their  taxes, 
and  their  liability  was  only  to  the  extent  of  their  subscription. 

2.  Estoppel— In  a  suit  by  taxpayers  to  enjoin  the  further  collection  of 
taxes  in  aid  of  a  turnpike  company,  the  company  \^ill  not  be  heard  to  say 
that  it  failed  to  perform  a  condition  precedent  to  its  right  to  collect  the 
taxes  in  its  aid,  and  yet  insist  on  the  payment  of  such  taxes. 

Allan  D.  Cole  for  appellant. 

B.  L.  Worthington  and  W.  C.  Halljert  for  appellees. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  turnpike  company  was  incorporated  by  an  act  of  legislature  ap- 
proved December  18,  1867,  volume  2,  Acts  1867,  5891. 

It  was  empowered  to  construct  a  macadam  toll  road  in  Lewis  county,  this 
State.  So  soon  as  $5,000  should  be  subscribed  by  the  coriX)rator8  the  com- 
pany was  authorized  to  organize,  to  condemn  right  of  way  where  necessary, 
and  the  county  of  Lewis  was  required  to  subscribe  and  deliver  its  bonds  to 
the  amount  of  11,000  per  mile  for  each  mile  of  road  built  by  the  company, 
in  addition  to  tl,000  for  a  bridge  over  Salt  Lick  creek.  A  taxing  district 
was  created,  within  which  there  was  required  to  be  levied  an  ad  valorem  tax 
of  II  on  the  $100  of  taxable  property  in  the  territory  constituting  the  district. 
The  provision  of  the  act  on  this  point  reads:  "The  said  shall  tax  be  levied 
and  collected  for  the  purpose  of  assisting  in  building  said  road;  and  the  tax- 
payers shall  be  stockholders  in  said  company  to  the  extent  that  they  pay 
taxes  under  this  act;  said  tax  to  be  collected  until  said  road  is  completed 
fifteen  miles  of  its  distance  from  Vanceburg. " 

The  first  mile  of  the  road  was  built  by  the  company  in  1871,  for  which  it 
received  the  bond  of  Lewis  county  for  11,000. 

The  bridge  was  built  about  1873.  The  county  issued  to  the  company  a 
11,000  bond  for  that.  Work  on  the  road  seems  to  have  been  abandoned  then 
till  about  1892,  when  the  corporation,  electing  new  officers,  resumed  the 
project  of  building  the  road.  It  let  the  contract  for  the  remaining  Ave  miles 
of  road.  The  work  was  completed.  It  is  admitted  that  Lewis  county  issued 
to  the  company,  and  that  it  received,  the  bonds  of  the  county  to  the  amount 
of  11,000  for  each  mile  of  the  road.  Beginning  in  1892,  and  continuing  each 
year  till  1898,  inclusive,  there  was  levied  on  the  taxable  property  in  the  tax- 
ing district  the  special  tax  of  II  on  the  1100,  which  was  listed  with  the 
sheriff  for  collection.  The  assessed  valuation  of  the  district  was  about 
154,000  per  year  on  an  average.  The  same  rate  of  tax  was  also  assessed  for 
the  years  1870,  1871,  187^,  1873  and  1874.  In  1899  this  suit  was  brought  by 
appellees,  sixty -two  of  the  taxpayers  of  the  district,  to  enjoin  the  collection 
of  the  tax  for  that  year  and  further  years,  on  the'ground  that  the  purpose  for 
which  the  tax  had  been  authorized  had  been  fulfilled;  and,  furthermore, 
they  alleged  that  the  acts  under  which  it  was  levied  were  unconstitutional 
for  various  reasons. 

The  last-named  feature  of  the  case  we  will  not  discuss,  having  found  a 
controlling  reason  in  the  facts  shown  by  the  recorti  for  afilnning  the  circuit 
court's  judgment  granting  a  perpetual  Injunction  against  the  further  collec- 
tion of  the  tax.     The  record  discloses  that  the  first  mile  and  one-half  (includ- 
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ing  the  bridge)  originally  constructed  cost  not  exceeding  12,800,  of  which 
X«ewis  county  imid  93,000.  What  sum  was  collected  from  the  taxpayers  of 
the  district  under  the  assessments  from  1870  to  1874  is  not  shown.  The  re- 
maining five  miles,  built  subsequent  to  1892,  cost,  contract  price,  according 
to  appellee's  version,  $7,616,  and  according  to  appellai\{  about  $8,200.  Of 
"this  sum  it  is  admitted  the  county  paid  $5,000  in  her  bonds  as  has  been 
stated.  The  tax  assessed  against  the  district  would  not  be  less  than  1470  net 
per  annum,  realizing  in  the  seven  years  not  in  dispute  $8,200.  So  that  it 
appears  that  the  taxpayers  and  the  county  have  paid  in  fully  enough,  or 
more  than  enough,  to  discharge  the  total  cost  of  construction.  It  is  claimed 
that  some  of  the  taxpayers  did  not  pay  for  certain  years,  were  delinquent, 
and  that  in  consequence  the  company  did  not  get  all  that  was  due  to  it  on 
that  score. 

It  is  also  claimed  that  owing  to  the  lack  of  repair  the  first  mile  and  a  half 
-of  road  became  almost  worthless,  and  had  to  be  rebuilt.  Counsel  for  appel- 
lant observe  here:  "If  the  company  had  at  the  start  pushed  the  work  to 
•completion  the  amount  originally  expended  would  not  have  been  thrown 
away.    This  is  the  whole  trouble  in  this  «ase. " 

The  company's  present  indebtedness  is  alleged  to  be  aTx)Ut  18,700.  The 
taxpayers  of  the  taxing  district,  who  became  stockholders  upon  the  payment 
of  their  taxes,  became  in  a  sense  involuntary  subscribers  to  the  stock  of  the 
company.  Like  other  stockholders  their  liability  was  only  to  the  extent  of 
their  subscription.  Each  one  was  liable  only  for  his  own,  not  for  default  of 
others.  By  the  terms  of  the  act  they  were  to  pay  only  so  much  as  was  re- 
quired in  ^'assisting  to  build  the  road,"  not  to  operate  it,  nor  to  keep  it  in 
repair.  When  they  had  paid  a  sum  sufficient  to  build  it  their  liability  was 
at  an  end,  notwithstanding  the  company  might  have  become  insolvent 
through  bad  management.  The  tax  levied  Was  a  lien  as  other  taxes  against 
the  land  in  the  district,  collectible  by  distraint.  If  the  company  failed  to 
collect  any  one's  taxes  it  must  be  presumed,  in  the  absence  of  showing  to 
the  contrary,  in  view  of  the  lien  and  means  of  collection,  that  it  voluntarily 
failed  to  do  so,  or  by  neglect  failed.  In  either  event  it  will  not  be  permitted 
to  collect  the  amount  from  other  taxpayers  not  in  default. 

As  to  the  first  mile  and  a  half  it  will  be  conclusively  presumed  against 
the  corporation,  claiming  a  right  to  exercise  the  extraordinary  function  of 
taxation  in  its  behalf,  that  it  had  subscribed  in  good  faith  the  minimum 
amount  of  capital  stock  which  authorized  it  to  become  a  corporation,  with 
the  right  to  enjoy  the  extremely  liberal  provisions  of  the  act  in  its  behalf. 
At  least  it  won't  be  heard.  In  the  suit  of  Ihe  taxpayers,  to  say  that  it  failed 
to  perform  a  condition  precedent  to  its  right  to  collect  taxes  at  all  in  its  aid, 
yet  insist  on  the  payment  of  such  taxes.  Therefore,  the  court  must  assume 
that  the  $5,000  of  stock  required  before  the  company  coiild  be  organized  was 
subscril^ed.  This  sum,  the  $2,C«00  paid  by  Lewis  county  and  the  taxes  col- 
lected during  the  early  seventies,  would  more  than  pay  for  the  building  of 
that  first  mile  and  a  half  road.  The  taxpayers  were  required  only  to  assist 
in  building  the  road,  therefore,  the  private  subscription  that  was  solvent, 
and  the  county  aid  above  alluded  to,  must  be  taken  Into  accoimt  in  measur- 
ing the  maximum  liability  of  the  taxpaying*  stockholders.  This  done,  we 
find  that  they  have  fully  discharged  that  liability,  so  far  as  complainants 
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and  others  similarly  situated  are  conoerned,  and  their  liability  can  not  be 
enhanced   either  by  losses  incurred  after  the  road  was  built  or  damage  to 
any  part  aft^^r  its  completion;  nor  to  cost  of  management,  nor  to  a  mere 
failure  to  collect  taxes  from  delinquents. 
Wherefore,  the  judgment  is  afBrmed. 


CRAVENS  V.  SHIPPEN. 
(Filed  January  6,  lft04— Not  to  be  reported.) 

1.  Dower— Estoppel— The  assignee  in  bankruptcy  sold  the  land  of  the  hus- 
band paying  him  $1,000  of  the  pn>ceeds  in  lieu  of  a  homest-ead.  There  being 
nothing  in  the  record  to  show  that  the  wife  received  any  part  of  the  pro- 
ceeds, or  that  any  other  sum  was  paid  her  in  satisfaction  of  her  potential  right 
of  dower,  she  never  parted  with  it  and  is  not  estopped  from  claiming  it. 

9.  Same— The  right  of  dower  can  not  be  barred,  forfeited  or  relinquished 
except  by  the  voluntary  act  of  the  dowress. 

Mather  &  Creel  for  appellant. 

Williams  &  Haudlen  for  appellee. 

Appeal  from  Larue  Circuit  Court, 

Opinion  of  the  court  hy  Judge  Settle. 

By  this  action  the  appellant  sought  to  recover  dower  in  724  H  acres  of  land 
lying  in  the  counties  of  Larue  and  Marion,  of  which  her  late  husband,  John 
Cravens,  became  seized  in  fee  simple  after  their  marriage,  but  which  he,  by 
deed  in  which  appellant  did  not  join,  conveyed  in  the  year  1878  to  one  Thos. 
J.  Miller,  his  assignee  in  bankruptcy. 

Appellant's  husband  died  May  14,  1889,  and  her  petition  in  this  case  ^iras 
filed  in  the  Larue  Circuit  Court  November  1,  100^.  The  land  was  sold  by 
Miller,  assignee  in  bankruptcy,  shortly  after  it  was  conveyed  him  for  $1,780, 
and  the  money  thus  received,  together  with  the  proceeds  of  the  residue  of  the 
bankrupt's  estate,  was  duly  distributed  by  the  assignee  among  his  creditors, 
after  first  paying  to  the  bankrupt  out  of  the  proceeds  of  the  land  $1,000  in 
lieu  of  his  homestead.  After  passing  through  the  hands  of  several  persons 
the  land  finally  became  the  property  of  the  appellee,  W.  H.  Shippen,  who  is 
yet  the  owner  and  in  the  possession  thereof.  The  appellee  filed  a  general 
demurrer  to  the  petition  and  at  the  same  time  an  answer.  By  the  ans^ver 
the  appellant's  right  to  dower  in  the  land  is  denied,  and  the  further  defense 
interposed  that  her  action  therefor  is  liarred  by  the  fifteen  years'  statute  of 
limitation;  and  further,  that  appellant  was  compensated  for  her  dower  by 
the  assignee,  who  likewise  paid  her  husband  $1,000  for  his  homestead,  and. 
besides,  that  there  was  existing  on  the  land  at  the  time  of  its  sale  by  the 
assignee  a  lien  for  unpaid  purchase  money,  and  that  the  amount  for  which 
the  land  sold  was  not  more  than  sufficient  to  satisfy  this  lien.  The  aflSrma- 
tive  matter  in  the  answer  was  controverted  by  reply,  to  which  rejoinder  ^ras 
filed,  and  the  cause  having  been  submitted  upon  the  pleadings  and  proof, 
judgment  was  rendered  by  the  chancellor  dismissing  appellant's  petition 
and  allowing  appellee  his  costii,  and  from  that  judgment  this  appeal  was 
taken. 
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It  is  oonoeded  by  oounsel  for  appellee  that  the  action  is  not  barred  by  the 
statute  of  limitations.  It  will  not,  therefore,  be.  neoessary  to  notice  that 
ground  of  defense.  A  careful  examination  of  the  record  oonvinoes  us  that 
the  other  grounds  of  defense  are  equally  untenable.  There  is  no  competent 
evidence  tending  to  support  any  of  them.  That  the  husband  did  receive 
91,000  of  the  proceeds  of  the  land  in  lieu  of  a  homestead  is  satisfactorily 
shown  by  the  receipts  given  by  him  for  the  money,  found  among  the  papers 
of  the  assignee  after  his  death.  But  the  husband  was  entitled  to  the  home- 
stead, and  he  alone  received  the  money  therefor.  There  is  nothing  in  the 
record  to  show  that  she  received  any  part  of  the  $1,000  for  which  the  husband 
gave  the  receipts,  or  that  any  other  sum  was  ever  i)aid  her  in  satisfaction  of 
her  potential  right  of  dower  in  the  land.  There  is  likewise  no  competent 
evidence  in  the  record  tending  in  the  least  degree  to  prove  that  there  was  a 
lien  for  purchase  money  existing  on  the  land  at  the  time  of  its  sale  by  the 
assignee. 

It  is  true  that  the  deed  from  Miller  to  appellant's  husband,  filed  as  an  ex- 
hibit with  the  petition,  recites  the  fact  that  something  over  $9,900  of  the 
consideration  for  "the  land  was  unpaid,  and  that  for  this  sum  two  notes 
were  given  by  the  purchaser,  payable  in  one  and  two  years  respectively,  for 
which  a  lien  was  retained  in  ihe  dted.  But  the  deed  conveying  the  land  to 
the  assignee  in  bankruptcy  was  not  made  until  eight  years  later,  and  it  is 
unreasonable  to  suppose  that  the  holder  of  the  notes  for  the  unpaid  purchase 
money  would  have  allowed  them  to  run  all  that  time  without  taking  some 
step  to  enforce  their  x^ayment.  Besides,  no  such  notes  were  ever  filed  with 
the  assignee  for  payment  in  the  bankruptcy  proceedings. 

It  may  also  be  remarked  that  the  notes  for  unpaid  purchase  money,  if  pre- 
sented to  the  assignee  for  payment,  would  doubtless  have  consumed  the  en- 
tire proceeds  realized  by  the  sale  of  the  land  as  it  only  brought  I1.7S0,  and 
there  would  have  been  nothing  left  to  satisfy  the  bankrupt's  claim  of  home- 
stead; so  the  fact  that  he  was  paid  the  value  of  his  homestead  refutes  the 
contention  that  any  part  of  the  purchase  money  on  the  land  was  unpaid  at 
the  time  of  its  sale  by  the  assignee.  This  contention  is  further  disposed  of 
by  the  copy  made  from  the  records  of  the  bankruptcy  proceeding  filed  with 
the  petition,  which  shows  that  the  assignee  in  his  schedule  of  a^^sets  reported 
the  land  of  the  assignee  as  free  of  Hens;  and,  independently  of  all  that  has 
been  mentioned,  the  appellant  in  giving  her  deposition  unequivocally  stated 
that  the  purchase  money  for  the  land  had  all  been  paid  by  her  husband 
before  the  execution  of  the  deed  to  his  assignee. 

The  only  evidence  that  tends  to  contradict  this  idea  is  found  in  the  deposi- 
tion of  one  Clark,  who  testified  that  on  one  occasion  he  heard  some  of  the 
creditors  of  appellant's  husband  during  the  pendency  of  the  bankruptcy  pro' 
ceedingfl  express  the  opinion  that  there  was  a  lien  for  unpaid  purchase 
money  on  the  land,  and  that  he  made  some  sort  of  a  calculation  to  arrive  at 
the  amount  of  it,  but  none  of  the  creditors  then  present  claimed  to  own  the 
notes  for  purchase  money,  or  to  know  who  held  them.  The  statement  of  the 
witness  was  incompetent  because  based  upon  the  statements  of  others  who 
spoke  from  hearsay,  and  whose  information  upon  the  subject  under  discus- 
sion was  no  better  than  that  of  the  witness  himself.  Besides,  if  his  testi- 
mony were  competent,  it  would  not  be  sufficient  to  overthrow  the  great 
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weight  of  the  opposiog  evideDce.  There  was  Bome  effort  to  prove  hj  appel- 
lant that  the  $1,000  received  by  her  husband  as  the  value  of  his  homestead, 
-or  that  other  moneys  of  his  were  received  by  her,  or  were  invested  by  the 
husband  in  lands  to  which  she  took  the  title.  Nothing  on  this  point  was, 
however,  testified  to  by  her  that  would  militate  against  her  right  to  the 
dower  claimed  by  her.  But  if  it  had  been  conclusively  shown  that  the  value 
of  the  husband's  homestead  was  thus  applied  to  her  use,  he  had  the  right  to 
do  as  he  pleased  with  it.  and  it  can  not  be  charged  to  her  in  determining 
her  right  to  dower  In  the  land  in  controversy. 

The  right  of  dower  can  not  be  barred,  forfeited  or  relinquished  except  by 
the  voluntary  act  of  the  doweress.  In  Lee  v.  Campbell,  8  Ky.  Law  Bep., 
421,  this  court  said,  in  discussing  facts  similar  to  those  in  the  case  at  bar: 
''Her  husband  received  the  homestead  money  and  reinvested  it.  The  fact 
that  she  (the  wife)  ultimately  got  the  benefit  of  it  upon  his  death  does  not 
bar  her  right  to  dower.  When  the  land  was  aliened  she  had  a  potential 
right  in  it  which,  upon  her  husband's  death,  became  an  absolute  one.  She 
has  never  parted  with  it,  nor  is  she  estopped  by  anything  disclosed  in  the 
record  from  claiming  it." 

We  are  of  opinion,  therefore,  thnt  the  chancellor  erred  in  dismissing  the 
petition,  as  the  appellant  is  clearly  entitled  to  the  dower  claimed  by  her. 
She  is  also  entitled  to  the  rents  claimed  by  her,  and  the  proof  shows  ISOO 
per  annum  to  be  the  fair  rental  value  of  the  entire  tract.  She  should,  there- 
fore, receive  one- third  of  this  sum  per  year  from  the  time  of  the  institution 
of  her  action  until  dower  is  assigned  her. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


XOUISVILLE  &  CINCINNATI  PACKET  CO.  v.  BOTTORFF,  &c, 
(Filed  January  6,  1904— Not  to  be  reported. ) 

1.  Delay  in  shipment  —  Peremptory  instruction —Where  a  shipment  of 
freight  was  received  July  3,  but  did  not  reach  the  consignee  until  the  ex- 
piration of  about  a  month,  the  distance  being  reasonable,  the  ruling  of  the 
trial  court  in  refusing  a  peremptory  instruction  asked  by  the  carrier  was 
proper. 

a.  Evidi'nce— Damages— In  an  action  for  damages  where  the  evidence  is 
confiictint;  it  i.s  the  province  of  the  jury  to  determine  its  weight  and  effect. 

S.  Exceptions — Bill  of  evidence— Where  particular  questions  or  answers 
are  objected  to  they  must  be  excepted  to  specifically,  and  it  must  so  appear 
in  the  bill  of  evidence,  otherwise  they  can  not  be  considered. 

4.  Damages— Where  the  delay  in  shipment  of  a  "self-feeder"  resulted  in 
additional  expense  in  employing  and  boarding  extra  hands,  and  in  the  fail- 
ure to  thresh  8,000  bushels  of  wheat,  a  verdict  of  t2oO  is  not  unreasonable. 

D.  H.  French  for  appellant. 

Morris  &  Morris  for  appellees. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  appeal  from  a  judgmeut;of  $250  against  the  appellant,  recovered 


LOU.  ft  CIN.  PAOEET  CO.  V.  BOTTOBFF,  AC.  1325 

by  appellees  in  the  Oldham  Circuit  Court,  for  damages  sustained  by  reason* 
of  the  alleged  uegligent  failure  of  the  former  as  a  common  carrier  to  trans- 
port and  deliver  to  the  latter  within  a  reasonable  time  a  machine  made  hy 
the  Huber  Manufacturing  Co.,  of  Marion  O.,  known  as  a  "self-feeder,"  and 
intended  for  use  in  operating  a  whcMt  thresher  owned  by  the  appellees. 

The  facts  presented  by  the  record  are  as  follows :  The  appellees  in  the  lat- 
ter part  of  June,  1901,  through  one  Stoll,  ordered  of  the  Huber  Manufactur-- 
Ing  Co.  a  "feeder,"  which  was  shipped  by  the  company  June  26,  1901,  over 
the  Erie  Railroad  from  Marion  to  Cincinnati.  O.,  to  be  transported  by  the 
appellant  on  one  of  its  steamboats  from  that  city  down  the  Ohio  river  to 
Tarleton's  landing,  in  Oldham  county,  Kentucky,  where  it  was  to  be  re- 
ceived by  the  appellees.  Upon  its  reaching  Cincinnati,  the  feeder  was  de- 
livered to  Robert.  Little,  transfer  agent,  who  on  July  8,  1901,  delivered  it  to- 
the  agent  of  the  appellant,  to  be  shipped  upon  one  of  its  steamboats  to  itft 
final  destination.  But  appellant's  agent  refused  to  ship  the  feeder  without 
the  prexmymefit  of  the  freight  charges  therefor,  which  fact  was  made  known- 
to  Little,  and  by  him  communicated  to  the  Erie  R.  R.  Co  ,  which  in  turi> 
communicated  it  to  the  Huber  Manufacturing  Co.,  at  Marion,  and  that 
company,  upon  being  authorized  by  appellees  through  its  Lexington  agent,, 
then  paid  the  demanded  charges  to  the  agent  of  the  Erie  R.  R.  Co. ,  who< 
directed  Little  to  pay  them  to  the  appelliint,  which  he  did  not  later  than 
July  15,  1901,  but  the  feeder  was  not  transported  by  appellant  to  Tarleton's. 
landing,  or  delivered  to  the  appellees,  until  July  81,  1901. 

It  is  admitted  by  the  appellant  that  the  "feeder"  was  not  delivered  at 
Tarleton's  landing  until  July  31,  If  01,  and  also  admitted  that  it  refused  to- 
ship  it  without  prepayment  of  the  freight,  and  there  seems  to  be  little  doubt 
from  the  evidence  that  the  "feeder"  was  received  by  it  July  3.  It  is,  how- 
ever, claimed  by  appellant,  and  such  was  the  testimony  of  its  sevtTnl  wit- 
nesses, that  the  freight  was  not  paid  by  Little  until  July  80,  only  41  e  day 
before  the  delivery  of  the  feeder  to  appellees. 

The  Issue  made  by  the  pleading  on  this  point  was  whether  or  not  the  ap- 
pellant failed  to  deliver  the  feeder  at  Tarleton's  landing  within  a  rer.sonable- 
time  after  the  prepayment  of  the  freight,  and  as  Little  testified  that  th& 
freight  was  in  any  event  paid  api^ellant  by  July  15,  and  the  feeder  was  not 
delivered  to  appellees  until  July  81,  if  his  testimony  was  accepted  by  the- 
Jury  they  evidently  came  to  the  conclusion  that  the  interval  of  sixteen  days 
constituted  unreasonable  and  inexcusable  delay  on  the  part  of  appellant,  for 
which  it  ought  to  account  to  the  appellee.  The  evidence  furnished  by  th& 
witnesses  introduced  by  the  appellees  strongly  conduces  to  prove  that  the 
"feeder"  was  received  by  appellant's  Cincinnati  agent  July  8,  at  which  time 
prepayment  of  the  freight  was  demanded.  On  the  same  day  the  amount  of 
the  freight  was  paid  by  Dumbaugh,  of  the  Huber  Co.,  to  the  Erie  R.  R.  Co.,. 
correction  of  the  way  bill  was  then  commenced,  and  by  direction  of  the- 
Erie  R.  R.  Co.  Little  paid  the  freight  to  the  appellant  as  soon  as  the  cor^ 
rection  was  completed,  which  he  says  was  not  later  than  July  16. 

It  doubtless  appeared  to  the  jury  unreasonable  that  the  Huber  Co.,  rail- 
road company,  Little  and  appellees,  after  receiving  on  July  8  notice  of  the- 
appellant's  demand  for  prepayment  of  the  freight,  should  have  allowed  prac- 
tically a  whole  month  to  pass  without  seeing  it  paid,  and  equally  unreason- 


1226     LOU.  A   OIN.  PACKKT  GO>  V.  BOTTOBEF,  AC. 

able  that  the  appellant  would  have  permitted  itself  to  be  put  to  the  trouble 
of  storing  and  caring  for  the  machine  for  a  month  without  knowing  whether 
or  not  the  charges  would  be  paid.  At  any  rate  the  trial  court  was  unable 
to  say  that  there  was  no  evidenc «  whatever  to  support  the  appellees'  oause  of 
action,  therefore,  the  peremptory  instruction  asked  for  by  appellant  was 
properly  refused. 

It  can  not  be  denied  that  the  evidence  was  conflicting,  but  in  that  state  of 
case  it  was  the  province  of  the  jufy,  and  not  of  the  court,  to  determine  Its 
weight  and  effect.  It  is  insisted  for  the  appellant  that  the  depositions  of 
Dumbaugh.  Sand,  Agnew  and  Little  were  incompetent,  and  should  have 
been  excluded  by  the  court.  It  will  be  found  that  the  only  exceptions 
shown  by  the  record  are  to  each  of  these  depositions  as  a  whole,  consequently 
they  only  go  to  the  competency  of  the  witnesses.  If  particular  questions  or 
answers  in  a  deposition  are  objected  to,  they  and  each  of  them  must  be  ex- 
cepted to  specifically,  and  such  exceptions  must  appear  in  the  bill  of  evidence, 
otherwise  they  can  not  be  considered  by  this  court.  The  witnesses  whose 
depositions  are  complained  of  all  appear  to  have  been  competent  to  testify, 
and  the  lower  court  did  not  err  in  permitting  their  depositions  to  be  read  to 
the  jury. 

On  the  question  of  damages  there  was  no  conflict  of  evidence.  It  is  clearly 
shown  that  the  "self-feeder"  was  not  received  by  the  appellees  until  about 
the  close  of  the  wheat  threshing  season.  They  had  contracted  in  the  begin- 
ning of  the  season  to  thresh  sundry  crops  of  wheat  for  their  neighbors  and 
customers  upon  the  faith  of  being  able  to  pr(;cure  the  self  feeder  in  time  to 
do  so,  and  the  proof  shows  that  with  the  help  of  the  feeder,  if  it  had  been 
received  in  reasonable  time  after  being  ordered,  they  could  have  threshed 
every  crop  engaged  to  them,  but  that  by  reason  of  the  d**lay  in  its  delivery 
they  lost  and  were  compelled  to  abandon  many  of  these  crops. 

It  also  appears  that  in  attempting  to  oi^rate  their  wheat  thresher  without 
the  assistance  of  the  self-feeder  appellees  were  put  to  additional  expense  in 
employing  extra  hands,  and  in  lx>arding  them;  that  with  the  self-feeder 
from  200  to  400  bushels  more  of  wheat  per  day  could  he  threshed  than  with- 
out it,  and  that  appellees  during  the  season  of  1901,  by  reason  of  not  having 
the  use  of  the  self-feeder  ordered  by  them,  lost  the  threshing  of  not  less  than 
8,000  bushels  of  wheat  from  the  crops  contracted  to  them  for  which  they 
would  have  received  6  centsi  per  bushel.  In  view  of  this  evidence  we  are 
unable  to  say  that  |250;  the  amount  allowed  appellees  by  the  verdict  of  the 
jury,  is  unreasonable  or  excessive,  although,  according  to  their  own  evidence, 
they  lost  the  use  of  the  self-feeder  only  sixteen  days.  Consequently  we  are 
nnablo  to  sustain  the  contention  of  counsel  for  appellant  that  the  verdict  la 
flagrantly  against  the  evidence.  We  have  been  unable  to  find  any  error  in 
the  instructions.  They  recognize  the  right  of  appellant  to  require  of  appel- 
lees under  the  facts  of  this  case  the  prepayment  of  the  freight  for  transport- 
ing the  self-feeder,  and  make  it  responsible  for  damages  only  upon  the 
ground  of  unreasonable  delay  in  delivering  it  after  the  prepayment  of  the 
freight,  if  it  was  prepaid  and  there  was  such  delay. 

They  also  told  the  jury  that  it  was  the  duty  of  the  appellees  to  use  or- 
dinary care  to  ascertain  the  cause  of  the  delay  in  the  transportation  of  the 
feeder,  and  to  use  such  care  in  removing  such  cause,  or  in  obtaining  another 
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feeder;  and  further,  if  they  found  for  appellees  that  the  measure  of  damages 
was  Buoh  a  sum  as  was  the  natural  and  proximate  result  of  appellant's  fail- 
ure to  transport  the  feeder  to  its  destination  in  a  reasonable  time  after  re- 
ceiving payment  therefor,  if  it  did  so  fall,  and  for  such  time  only  as  inter- 
vened between  the  date  the  feeder  fhould  have  been  delivered  at  Tarleton's 
landing  and  such  time  as,  by  the  use  of  ordinary  cai'e,  the  appellees  could 
have  removed  the  cause  of  delay  or  have  obtained  another  feeder,,and  in  this 
connection  that  thf  y  might  consider  the  increased  cost  of  labor,  if  any,  in 
operating  the  thresher,  and  the  loss  of  time  or  proiits  on  the  contracts  made 
by  appellees,  caused  by  the  failure,  if  any,  of  appellant  to  transport  the  feeder 
to  its  destination  in  a  reasonable  time  after  prepayment  of  freight,  if  there 
was  any  such  delay. 

Finding  no  error  in  the  record  whereby  the  substantial  rights  of  the  ap- 
pellant hnye  been  prejudiced  the  judgment  is  affirmed.  " 


THE  WASHINGTON  LIFE  INSURANCE  CO.  v.  GLOVER. 
(Filed  January  7,  1904— Not  to  be  reported. ) 

1.  Insurance— Nonpayment  of  premiums— Where  by  the  terms  of  an  insur- 
ance policy  it  sh'-uld  lapse  upon  default  of  any  payment,  but  after  three 
annual  payments,  upon  demand  within  six  months  with  the  surrender  of  the 
policy,  a  non participating  paid-up  policy  for  a  certain  part  of  the  policy  will 
be  issued,  time  is  not  of  the  essence  of  a  contract,  and  if  the  insured  surren- 
ders the  policy  within  a  reasonable  time  and  makes  demand,  he  will  be  en- 
titled to  receive  a  paid-up  policy. 

2.  Constitutional  law— A  failure  of  the  trial  court  to  adopt  the  construc- 
tion of  the  New  York  courts  in  such  oases  is  not  a  refusal  to  give  full  faith 
and  credit  to  the  judicial  proceedings  of  another  State  within  the  meaning 
of  the  Constitution.  The  statute  referred  to  not  purporting  to  have  an  extra- 
territorial force,  the  statute  being  only  intended  to  regulate  insurance  busi- 
ness in  the  State  of  New  York. 

3.  Place  of  contract— Presumption— The  contract  having  been  made  in 
Kentucky,  the  presumption  is  in  favor  of  the  law  of  the  place  of  contract. 

Hazelrigg  &  Chenault  and  Grubbs  &  Grubbs  for  appellant. 

Leopold  &  Penny  baker  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  13th  day  of  July,  1896,  the  appellant  issued  to  appellee,  in  Louis- 
ville, Ky.,  a  policy  on  his  life  for  the  sum  of  |7,(r,o.  Among  other  things 
this  contract  contained  the  following:  "This  policy  is  issued  and  accepted 
by  the  assured  upon  the  conditions  and  agreements  printed  by  the  company 
on  the  inside  of  this  policy,  and  such  conditions  and  agreements  are  referred 
to  and  accepted  by  the  assured  as  part  of  this  contract,  and  it  is  agreed  that 
they  shall  have  the  same  force  and  effect  as  if  printed  in  full  over  the  signa- 
ture hereto." 

One  of  the  stipulations  thus  agreed  to  is  this: 

'*3d.  Notwithstanding  this  ix)licy  shall  lapse  and  become  forfeited  for  the 
nonpayment  of  any  premium  upon  the  day  which  it  falls  due,  according  to 
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the  terms  thereof  as  hereinbefore  contained,  yet  after  the  payment  of  three 
annual  premiumsi  and  upon  demand  made  with  surrender  of  this  policy 
within  six  months  after  such  lapse  by  such  nonpayment,  this  company  will 
issue  a  nonparticixmting  paid-up  policy  for  as  many  twentieth  {90th)  parts 
of  the  original  amount  hereby  insured  as  there  shall  have  been  complete 
annual  premiums  paid;  and  the  paid-up  insurance  purchased  by  such  sur- 
render of  this  policy  shall  be  payable  at  the  same  time,  and  under  the  same 
conditions,  except  as  to  payment  of  premiums,  and  the  return  of  premiums, 
and  the  guarantee  of  the  full  reserve  as  a  cash  value,  as  the  original  policy. 

"The  above  is  determined  and  agreed  by  the  company  and  the  assured  as 
full  compliance  with  the  terms  of  chapter  ft90  of  the  laws  of  New  York  of 
1893." 

In  addition  to  the  foregoing  there  was  printed  on  the  inside  of  the  policy 
what  purported  to  be  a  part  of  the  statutes  of  New  York  concerning  the  sur- 
render value  of  lapsed  or  forfeited  policies,  containing  provisions  materially 
variant  from  the  agreement  made  between  the  contracting  parties,  the  terms 
of  which  are  as  follows: 

*' Section  88.  Surrender  value  of  lapsed  or  forfeited  policies— Whenever  any 
policy  of  life  insurance  issued  after  January  1,  18>8,  by  any  domestic  life  in- 
surance corporation,  after  being  in  force  three  full  years,  shall,  by  its  terms, 
lapse  or  become  forfeited  for  the  nonpayment  of  any  premium  or  any  note 
given  for  a  premium  or  loan  made  in  cash  on  such  policy  as  security,  or  of 
any  interest  on  such  note  or  loan,  tne  reserve  on  such  policy  computed  at 
the  rate'  of  four  and  one-half  per  cent,  per  annum  shall,  on  demand  made 
with  surrender  of  the  policy  within  six  months  after  such  lapse  or  forfeiture* 
be  taken  as  a  single  premium  of  life  insurance  at  the  published  rates  of  the 
corporation  at  the  time  the  policy  was  issued,  and  shall  be  applied,  as  shall 
have  been  agreed  in  the  application  or  policy,  either  to  continue  the  insur- 
ance of  the  policy  in  force  at  its  full  amount  so  long  as  such  single  premium 
will  purchase  temporary  insurance  for  that  amount,  at  the  age  of  the  in- 
sured at  the  time  of  lapse  or  forfeiture,  or  to  purchase  upon  the  same  life  at 
the  same  age  paid-up  insurance  payable  at  the  same  time  and  under  the 
same  conditions,  except  as  to  payment  of  premiums,  as  the  original  policy. 
If  no  such  agreement  be  expressed  in  the  application  or  policy,  such  single 
premium  may  be  applied  in  either  of  the  modes  above  specified  at  the  option 
of  the  owner  of  the  policy,  notice  of  such  option  to  be  contained  in  the  de- 
mand hereinbefore  required  to  be  made  to  prevent  the  forfeiture  of  the 
policy." 

Appellee  paid  three  annual  premiums,  and  then  made  default.  About  two 
years  after  default  of  payment  appellee  instituted  this  action  in  equity  to 
enforce  the  issuance  to  him,  by  appellant,  of  a  paid-up  policy  for  thnv- 
twentieths  of  the  full  amount  of  the  stipulated  insurance,  or  11,150,  notwith- 
standing he  had  not  oompUed  with  the  terms  of  the  contract  to  surrender 
the  policy  within  six  months  after  the  default  in  payment. 

The  appellant  filed  an  answer  in  four  paragraphs: 

1st.  It  denies  that  demand  for  paid-up  insurance  was  made  within  a  rea- 
sonable time,  and  alleged  that  the  demand  made  was  unreasonable. 

3d.  Treating  time  as  of  the  essence  of  the  contract,  it  urges  the  failure  to 
surrender  the  policy  and  make  demand  within  six  months  after  the  lapse, 
in  bar  of  the  action. 
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Sd.  1%  alleges  that  under  its  charter  and  contract  appellant  must  annually 
seft  a  reserve  fund  oat  of  its  income,  ascertain  its  net  profits,  determine  who* 
of  the  policy  holders  are  entitled  to  share  in  its  profits,  and  to  distribute^ 
profits  amon«  its  persistent  policy  holders;  that  appellee  did  not  present  his^ 
policy  and  make  demand  for  a  paid-up  policy  until  long  after  the  fund  withu 
which  such  paid  up  policy  was  to  have  been  carried  had  been  distributed: 
among  the  persistent  policy  holders;  that  by  these  laches  on  the  part  of  ap- 
pellee, appellant  had  been  put  in  a  position  to  be  injured  by  having  to  issue 
and  cany  the  paid-up  policy  in  question,  and,  therefore,  time  was  of  the; 
essence  of  the  contract. 

4th.  That  appellant  is  a  New  York  corporation,  organized  under  its  laws;, 
and  necessarily  conducting  its  business  with  reference  to  its  charter  and  th» 
statutes  of  its  home  State,  and  setting  forth  the  statute  of  the  State  of  New 
York  in  reference  to  forfeited  and  lapsed  policies  before  alluded  to  as  ^v.- 
erning  the  contract  in  question. 

The  trial  court  sustained  a  general  demurrer  to  all  of  these  paragraphs;, 
and  appellant  declining  to  plead  further,  judgment  was  rendered  as  prayedi 
in  the  petition.  From  this  judgment  this  appeal  is  prosecuted.  This  court 
has  often  construed  the  particular  provisions  of  the  policy  involved  in  this 
action,  uniformly  holding  that  time  is  not  of  the  essence  of  the  contract, 
and  that,  after  a  failure  to  make  payment  of  the  stipulated  premiums,  if  the 
insui'ed  surrenders  his  policy,  and  makes  demand  within  a  reasonable  time< 
fixed  by  the  court  to  be  five  years,  he  will  be  entitled  to  receive  a  paid-up 
policy.  The  last  adjudications  on  this  question  are  the  Mutual  Life  Insur- 
ance Co.  of  Kentucky  v.  O'Neal,  ante,  983;  Equitable  Life  Assurance  Society 
of  the  United  States  v.  Warren  Deposit  Bank,  ante,  880,  wherein  all  the  oases 
on  the  subject  are  collated. 

The  question  raised  by  the  third  paragraph  of  the  answer  arose,  and  was 
decided  adversely  to  appellant,  in  the  case  of  the  Washington  Life  Insurance 
Co.  V.  Miles,  23  Ky.  Law  Rep.,  1705,  where  the  Identical  contract  in  this 
case  was  involved  and  construed.  We  adhere  to  the  ruling  in  that  case.  We 
are  unable  to  agrpe  with  counsel  for  appellant  that  the  refusal  of  this  court 
to  adopt  the  construction  of  the  New  York  courts,  as  to  the  six  months'  con- 
tract under  disciisslon,  is  a  failure  to  give  full  faith  and  credit  to  the  laws  of 
New  York  within  the  meaning  of  the  Constitution,  that  "full  faith  and 
credit  shall  be  given  in  each  State  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  State. ' ' 

The  New  York  Statute,  printed  on  the  back  of  the  policy,  does  not  pur- 
port to  have  any  extra-territorial  force;  it  simply  regulates  the  subject-mat- 
ter of  the  value  of  lapsed  and  forfeited  Insurance  policies  in  the  State  of 
New  York.  The  contract  in  question  is  a  Kentucky  contract,  and,  as  said 
by  the  Supreme  Court  in  the  case  of  Mutual  Life  Insurance  Co.  of  New 
York  V.  Cohen,  179  U.  S. ,  2fia,  on  the  question  as  to  whether  the  statute  of 
New  York,  or  the  law  of  the  State  where  the  contract  was  to  be  enforced^ 
should  prevail,  "the  presumption  is  in  favor  of  the  law  of  the  place  of  con- 
tract. He  who  asserts  the  contrary  has  the  burden  of  proof.  The  New  York 
statute  does  not  purport  to  change  any  insurance  company  charter;  on  the 
contrary,  its  obvious  purpose  is  only  to  reach  business  transacted  within  the 
State.     Proceeding  on  the  accepted   principle  that  a  State  may  determine 

vol.  25—84 
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the  conditions,  the  meaning  and  limitations  of  contracts  executed  withiD 
its  borders,  the  language  of  the  statute  reaches  contracts  made  within  the 
State." 

So  it  may  be  said  of  the  statute  relied  upon  by  appellant  in  the  case  before 
us,  it  clearly  Is  intended  to  regulate  insurance  business  within  the  State  of 
New  York,  and  not  that  done  In  other  States.  But  it  is  said  the  New  York 
statute  is  made  a  part  of  the  contract  by  being  printed  on  the  policy,  and 
adopted  in  the  langiiage  of  the  stipulations  of  the  parties.  Conceding  that 
this  end  may  be  accomplished  in  the  manner  indicated,  that  question  Is  not 
here.  A  part  of  the  New  York  statute  has  Indeed  been  printed  on  the 
policy,  and  it  is.  perheips,  included  in  the  general  language  of  the  contract 
over  the  signatures  of  the  parties;  but  section  3  of  the  stipulations,  which 
constitutes  th«  basis  of  this  action,  is  agreed  by  the  express  language  of  the 
parties  to  he  entered  into  ns  a  full  conipliance  of  the  suitutes.  This  clearly 
means  that,  in  lieu  of  the  provisions  of  the  statutes,  section  8  is  adopted. 
Section  3  and  the  statute  are  essentially  diflft^rent,  and  the  former  super- 
sedes the  latter;  we  conclude,  therefore,  that  by  the  express  language  of  the 
parties  the  operation  of  the  statute  on  the  contract  is  excluded. 

Perceiving  no  error  in  the  record  the  judgnunt  is  aflfirmed. 


LOUISVILLE  &  NASHVILLE  K.  11.  CO.  v.  CUMNOCK,  &c. 
(Filed  January  7,  190«— Not  to  be  reported.) 

1.  Railroads— Obstruction— A  rock  wall,  eight  feet  wide  and  fifteen  feet 
high,  in  a  street  sixty-five  fet^t  wide,  over  which  a  railroad  operates  one  of 
its  line,  is  obviously  of  great  injury  to  abutting  property,  and  a  verdict  for 
$800  is  not  beyond  the  actual  damage  suffeMl  in  consequence  of  it. 

a.  Former  action— Bar— A  former  judgment  of  $50* »,  in  J 885.  is  not  a  bar 
to  a  subsequent  action  where  the  city  council  by  oitlinance  authorized  the 
building  of  a  wall,  us  section  s;42,  Kentucky  Stiitutes,  radically  changed  the 
rule  in  this  class  of  cases,  for  the  reason  that  under  this  section  a  change  in 
the  width  or  grade  of  a  street  could  not  be  made  where  abutting  owners  are 
affected  without  making  compenstititm  for  damages  inflicted. 

Yeaman  &  Yeaman  for  appellant. 

Clay  &  Clay  for  appellees. 

Appeal  from  Hender.son  Circuit  Court. 

Opinion  of  the  court  l)y  Judge  Barker. 

In  the  year  1885  the  appellees  and  their  father  were  the  owners  and  in  pos- 
session of  a  lot  of  ground  KIj  front  by  r^OS  feet<leep,  situated  on  the  northeast 
corner  of  Fourth  and  Main  streets  in  Henderson,  Ky.  The  dwelling  house 
upon  the  lot  fronted,  then  as  now,  upon  Fourth  street.  At  that  time  the 
Henderson  Bridge  Co.  had  constructed  and  was  o])erating  a  railroad  bridge 
across  the  Ohio  river,  from  the  Indiana  to  the  Kentucky  shore,  and  in  order 
to  permit  appellant  to  connect  its  track  with  that  of  the  bridge  company  on 
Main  street  it  was  authorized  to  lay  and  ojjerate  certain  railroad  tracks 
along  Fourth  street  in  front  of  ap[)ellees'  j)roperfy. 

Claiming  that  the  maintenance  ot  the  railroad  tracks,  and  the  operation 
of  a  railroad   along  Fourth   street,  by  retison   of   the  noise,  smoke,  and  the 
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tMonpatlon  of  the  street  by  the  raili*oad  injured  the  value  of  their  property, 
the  appellees  and  their  father  in  1885  instituted  an  action  for  damages 
against  appellant,  in  which  a  judgpient  was  rendered  in  their  favor  for  the 
snra  of  $500,  which  was  thereafter  paid.  So  far  as  this  record  shows  the  sit- 
uation between  appellants  and  appellees  remained  unchanged  until  the  year 
1901.  Fourth  street,  in  front  of  appellees'  property,  and  for  several  squares 
l)eyond,  is  exceedingly  steep,  making  a  heavy  grade,  which  can  \ye  sur- 
mounted only  with  great  difficulty,  and  by  the  expenditure  of  great  force. 

In  order  to  obviate  this  difficulty  appc^llant  obtained  from  the  common 
'Qounoil  of  the  city  of  Henderson  an  ordinance,  authorizing  it  to  erect  along 
^he  center  line  of  Fourth  street,  in  front  of  appellees'  property,  and  for  sev- 
eral squares  beyond,  a  rock  wall,  about  eight  feet  wide  and  fifteen  feet  high, 
-over  which  it  operates  one  of  its  lines  at  a  much  more  convenient,  if  not 
level,  grade.  This  wall  divides  Fourth  street,  so  far  as  appellees'  property 
ts  concerned,  into  two  narrow  thoroughfares,  and  in  the  one  next  to  appel- 
lees' property  appellant  constructed  and  is  operating  an  additional  railroad 
track  upon  the  natural  grade  of  the  street.  Contending  that  this  change  in 
the  situation  materially  damages  their  property,  appellees  instituted  this 
-action  against  appellant. 

In  bar  of  appellees'  claim  appellant  denied  that  their  property  was  dam- 
aged, pleadeil  the  permission  of  the  council  to  make  the  improvement,  and 
-also  pleaded  the  former  judgment  obtained  by  appellees  and  their  father  in 
1885.  A  trial  resulted  in  a  judgment  in  favor  nf  appellees  for  $800,  from 
'Mrhich  judgment  this  appeal  is  prosecuted.  The  testimony  as  to  whether  or 
not  appellees'  property  was  damaged  by  the  change  in  the  situation  herein 
-described  was  variant. 

Some  twelve  or  fifteen  witness:^s  for  the  appellees  estimated  the  damages 
largely  in  excess  of  the  verdict  rendered.  An  equal  number  testified  in 
favor  of  appellant  that  tlie  property  was  not  damaged  at  all.  In  this  state 
of  case  we  would  not  feel  at  liberty  to  disturb  the  finding  of  the  jury,  whose 
peculiar  province  it  is  to  settle  questions  of  fact.  But  it  is  obvious  that  the 
•erection  of  the  %vall  in  question  must  have  injured  appellees'  property 
greatly.  The  recortl  does  not  show  the  width  of  Fourth  sti'eet,  but,  assum- 
ing it  to  be  of  the  ordinary  width  of  sixty  feet,  with  a  carriageway  of  thirty 
«iz  feet,  it  can  be  readily  seen  that  the  wall  reduces  what  was  an  ordinarily 
convenient  thoroughfare  into  a  mere  alley.  When  the  trucks  were  laid  and 
-operated  upon  the  natural  grade  of  the  street  the  public  could  use  the  whole 
thoroughfare  as  a  highway,  except  when  the  trains  were  actually  passing 
«long,  readily  driving  from  one  side  of  the  street  to  the  other,  across  and 
over  the  rails. 

This  can  not  now  be  done,  and,  as  said  before,  appellees'  property  fronts 
upon  a  mere  alley,  which  has  upon  it  a  railroad  track  between  the  property 
line  and  the  rock  wall.  It  is  apparent  that  it  would  be  nearly  as  dangerous 
to  drive  a  vehicle  into  this  narrow  alley,  and  incur  the  risk  of  meeting,  or 
being  overtaken,  by  a  train  as  it  would  be  to  drive  into  a  railroad  tunnel. 
The  wall  in  question vnust  also  materially  obstruct  and  shut  off  the  view 
from  appellees'  property  on  the  Fourth  street  side,  as  well  as  to  seriously  in- 
terfere with  the  free  circulation  of  the  air.  For  these  reasons  we  feel  con- 
Tinced  that  the  verdict  is  not  beyond  the  actual  damage  suffered.     This 
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ftctlon  has  no  reference  to  that  instituted  in  18S6;  it  only  purports  to  i 
damages  for  a  new  oause  of  action,  which  is  entirely  distinct^  and  In  addi* 
tion  to  that  involved  in  the  first  suit,  and  the  instructions  of  the  court  fuhj 
restricted  the  Jury  to  this  view  of  the  case. 

Appellant  relies  upon  the  principle  announced  by  this  court  in  the  case  oT 
the  Louisville  &  Frankfort  R.  R.  Go.  v.  Brown,  17  B.  Morroe,  76a  Con- 
oeding  that  prior  to  the  adoption  of  the  present  Constitution  appellees- 
oould  not  have  recovered  for  the  consequential  damages  sustained  by  the- 
aots  of  appellant  complained  of,  this  court,  in  the  cases  of  the  City  of  Hen> 
derson  v.  McClain,  1ft  Ky.  Law  Rep.,  1450,  and  City  of  Ludlow  v.  Detweiler^ 
80  Ky.  Law  Rep. ,  894,  construed  section  44d  of  the  present  Constitution  a»- 
radically  changing  the  rule  existing  prior  thereto  on  the  subject  at  hand; 
and  the  case  relied  upon  by  appellant  is  especially  mentioned  as  being  among 
those  whose  authority  has  been  affected  by  the  change  in  the  organic  law. 

Under  the  provisions  of  section  242  neither  the  city  of  Henderson,  appel- 
ant, nor  any  other  corporation  possessing  the  right  of  eminent  domain,  oould 
lawfully  make  a  change  in  th\B  grade,  width  or  use  of  the  street  injuriously 
affecting  the  abutting  property  owners,  without  making  compensation  for- 
tbe  damages  inflicted.  Appellant  complains  of  the  criterion  of  damages- 
fixed  by  the  instructions  given  by  the  court,  which  is  as  follows:  **If  yon 
find  for  the  plaintiffs  under  this  instruction,  the  criterion  of  their  relief' 
must  be  the  difference  between  the  market  value  of  said  property  just  beford- 
it  was  generally  known  that  said  work  would  be  done,  and  its  market  value- 
since  the  completion  of  said  work." 

This  instruction  was  approved  by  this  court  in  the  case  of  the  City  of 
Louisville  V.  Hegan,  20  Ky.  Law  Rep  ,  15S2.  The  instructions  of  the  court, 
as  a  whole,  contain  a  correct  exposition  of  the  law  of  this  case. 

Perceiving  no  error  in  the  record  the  judgment  is  aflSimed. 


GIBSON  V.  DRAFFIN,  GD'N,  &c. 

(Filed  January  7.  1904— Not  to  be  reported.) 

Beque.sts— Trustee  of  express  trust— G.  removeil  from  this  State  to  Texas 
where  he  died  leaving  a  paper  directing  that  his  property  be  turned  over  to- 
his  brother  "to  sell  and  dispose  of  as  he  sees  fit,  to  piiy  my  indebtedness, 
and  take  my  two  children  to  Kentucky  and  look  atter  them  and  raise  them." 
In  action  by  one  of  the  children  by  his  guardian  to  recover  his  part  of  bis 
father's  estate  against  his  uncle  the  latter  interposed  the  plea  of  limitation, 
and  that  he  had  paid  large  amounts  for  the  boy  and  in  expenses  to  Texas. 
Held— That  he  was  the  trustee  of  an  express  trust;  that  the  statute  of  limita- 
tion iid  not  run  against  the  infant,  and  that  as  such  trustee  of  an  express- 
trust  he  may  be  sued  by  the  cestui  que  trust. 

Reed  &  Oliver,  Oliver  &  Oliver  and  Oliver  &  Reed  for  appellant. 

Fisher  &  Edwards  and  Lovett  &  Holland  for  appellees. 

Appeal  from  Marshall  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

B.  H.  Gibson  moved  from  this  State  to  Texas,  where  he  owned  a  tract  or 
820  acres  of  land  on  which  he  resided,  and  he  also  held  some  cattle,  hogs  and. 
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^th«r  lAnonBl  property.  About  tbe  year  1884  his  wife  died,  leaving  two 
little  ohildren,  one  four  and  the  other  less  than  two  years  old.  Soon  after 
this  B.  H.  Gibson  himself  was  taken  sick,  and  appellant.  G.  S.  Gibson,  who 
imkB  his  brother,  in  response  to  some  letters  from  Texas,  went  there  to  see 
«fter  him  and  the  children.  When  Q.  S.  Gibson  reached  Texas  his  brother 
^was  dead  and  had  left  this  paper:  **I,  B.  H.  Gibson,  give  and  turn  my  prop« 
^rty  over  to  G.  S.  Gibson  to  sell  and  to  dispose  of  as  he  sees  fit,  to  pay  my 
Indebtedness  and  take  my  two  children  to  Kentucky  and  look  after  them 
«nd  raise  them."  G.  S.  Gibson  did  not  have  the  paper  probated  as  a  will, 
but  took  charge  of  the  personal  property  and  sold  it  and  brought  the  ohil- 
•dren  and  proceeds  with  him  back  to  Kentucky.  The  grandmother  took 
<oharge  of  the  children.  G.  S.  Gibson  paying  her  140  a  year  for  both  of  them 
-or  $20  each.  When  the  boy,  who  was  the  younger  of  the  children,  was  about 
weight  years  old  his  grandmother  was  taken  sick  and  he  then  lived  with  his 
uncle  something  over  a  year,  'but  at  his  grandmother's  request  returned  to 
Iher  house  and  lived  with  her  until  her  death,  G.  8.  Gibson  paying  her 
nothing  for  taking  care  of  the  boy  after  his  return.  After  the  boy  was 
«bout  fifteen,  and  after  his  grandmother's  death,  he  returned  to  his  uncle's 
liouse  and  stayed  there  some  time,  but  then  went  off  to  work  for  himself. 
^Wben  he  was  about  nineteen  he  filed  this  suit  by  his  guardian  against  his 
^ncle  to  recover  his  part  of  his  father's  estate  in  the  hands  of  his  uncle. 
The  uncle  pleaded  limitation.  He  also  denied  receiving  as  much  as  alleged, 
•and  claimed  to  have  paid  out  for  the  boy  large  amounts. 

He  also  claimed  that  he  should  be  allowed  1200  for  his  services  in  going  to 
TTexas  and  bringing  the  children  home  with  him.  The  court  gave  judgment 
-against  him  for  1825,  with  interest  from  the  date  of  the  judgment,  and  from 
this  judgment  he  appeals.  The  first  question  made  in  this  court  is  that  the 
boy  has  no  cause  of  action  on  the  ground  that  G.  S.  Gibson  was  executor  de 
-son  tort  of  his  brother's  estate,  and  that  he  is  liable  to  the  true  executor, 
but  not  to  the  distributee.  It  is  also  insisted  that  the  paper  above  quoted 
save  G.  S.  Gibson  the  property  referred  to  therein.  The  rule  of  law  relied 
-on  as  to  an  executor  de  son  tort  seems  to  us  to  have  no  application.  The 
.paper  does  not  give  the  property  to  G.  S.  Gibson  individually,  but  as  trustee 
tor  tbe  children  to  bring  them  to  Kentucky  and  look  after  them  and  to  raise 
them,  after  paying  the  decedent's  indebtedness.  The  payment  of  the  indebt- 
^«dne88  and  the  taking  care  of  the  children  are  equally  provided  for  by  the 
.{laper,  and  G.  S.  Gibson  can  no  more  claim  the  fund  individually  against 
the  children  than  he  could  against  the  creditors  of  the  decedent.  He  did  not 
Teoeive  the  property  as  executor  de  son  tort  and  does  not  hold  the  proceeds 
>a8  such,  but  held  ns  trustee  for  the  children  after  the  debts  were  paid.  He 
Is  the  trustee  of  an  express  trust,  and  as  such  may  be  sued  by  the  cestuis  que 
•trasts.  The  statute  of  limitation  does  not  run  against  the  infant.  Besides, 
It  was  an  express  continuing  trust.  The  trustee  has  furnished  no  itemized 
atatement  of  his  sales  in  Texas.  When  he  returned  to  Kentucky  with  the 
•children  he  was  very  vague  in  his  statements  as  to  what  was  in  his  hands. 

He  did  not  qualify  as  their  guardian  or  file  in  the  county  court  any  state- 
ment showing  the  amount  in  his  hands.  He  did  not  communicate  to  the 
velatives  of  the  children,  who  inquired  of  him,  any  exact  data  as  to  what  he 
Jiad  done  or  what  he  bad;  and  his  stat<^ments  then  made  on  these  subjects 
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are  more  or  less  coDflictiDg  with  his  testimony  in  the  action.    On  all  thfr 
proof  we  conclude  that  the  judgment  of  the  court  below  is  as  fayorable  t^ 
him  as  the  law  warrants. 
Judgment  affirmed. 


BANK  OF  COMMERCE'S  RECEIVERS  v.  WINDMULLEB.  &•. 

(Filed  January  7,  1904— Not  to  be  reported. ) 

Fraudulent  conveyance— -Conflict  of  laws— Preference  of  creditor— Wherft- 
upon  a  former  appeal  in  an  action  where  a  debtor  residing  in  the  State  of 
New  York,  but  who  owned  lands  in  this  State,  with  a  view  of  securing  ap- 
pellant in  an  indebtedness  executed  to  it  a  mortgage  on  the  land,  and  appel* 
lees  undertook  to  have  the  mortgage  set  aside  as  frauduleBt  and  to  operate^ 
as  an  assignment  for  the  benefit  of  all  creditors  alike,  and  it  was  held  upon 
the  appeal  that  the  evidence  fails  to  show  actual  fraud  upon  the  oreditors» 
but  was  sufHcient  to  operate  as  an  assignment  under  the  act  of  1866,  ou- 
behalf  of  an  only  creditor  resident  in  this  State,  and  that  be  may  Invoke 
the  aid  of  the  chancellor  if  he  establishes  his  claim,  upon  a  return  of  the- 
action  to  the  lower  court  it  was  error  to  assume  that  if  th&eonveyanoe  oonld 
be  held  to  be  a  fraudulent  preference,  under  the  statute  of  1866,  New  York 
creditors  of  the  mortgagee  could  participate  in  the  assignment  which  would 
follow  the  judgment,  and  that  it  would  only  be  necessary  to  find  a  creditor 
of  the  mortgagee  in  this  State  who  might  proceed  under  that  statute.  What 
the  court  decided  was  where  all  of  the  parties  reside  in  a  State  where  a 
ineferpuce  among  creditors  is  valid,  crt'ditors  who  have  not  been  included  liv 
the  preference  can  not  come  to  Kentucky  and  set  in  forc»  the  act  of  18fi6  aa- 
against  their  debtor,  and  that  a  Kentucky  creditor  can  not  do  It  for  them. 

Norris  Morey  and  E.  B.  Wilhoit  for  appellants. 

jTheobuld  &  Theobold  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  is  here  on  appeal  for  the  second  time.  14ie  material  facta, 
upon  which  the  litigation  is  based  are  set  forth  in  the  opinion  on  the  first 
appeal  (20  Ky.  Law  Rep.,  Iflol),  to  which  reference  is  now  made  for  the  pur- 
pose of  obviating  the  necessity  of  a  restatement. 

So  far  as  the  appellees  are  concerned  there  has  l^een  no  change  made  In- 
the  record  since  its  return  after  reversal  to  the  circuit  court:  their  rights, 
therefore,  are  circumscribed  by  the  opinion  heretofore  delivered.  Appelleea 
and  the  judge  of  the  circuit  court  seem  to  have  labored  under  the  belief  that 
If  the  conveyance  from  Andrew  Brown  to  the  Bank  of  Commerce  of  Buffalo, 
New  York,  could  be  held  to  be  a  fraudulent  preference,  under  the  statute  of 
1856,  they,  although  New  York  creditors  of  Brown,  could  participate  In  the 
assignment  which  would  follow  the  judgment,  and  that  all  that  was  neoes- 
gary,  in  order  to  reach  this  desired  end,  and  was  to  find  a  Kentucky  creditor 
of  Brown,  at  whose  suit  such  a  judgment  might  be  had  under  the  statute. 

This  is  a  mistaken  view  as  to  the  effect  of  the  former  opinion.  After 
holding  that  the  transiiction  between  Brown  and  the  Bank  of  Commenie 
was  a  fraudulent  preference  under  the  statute  of  1866,  It  is  said:  **But  It 
does  not  follow  that  the  appellees  are  entitled  to  the  relief  they  sought  It 
must  first  be  ascertained  whether  they  have  debts  against  Brown ;  and,  sec^ 
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ond,  whether  the  tranRaction  In  New  York  operates  as  an  assignment  for 
their  benefit.  Waiving,  for  the  purposes  of  this  opinion,  the  question  of 
the  sufBulency  on  demurrer  of  the  petitions,  and  assuming  that  there  is  no 
contest  over  the  claim  of  any  appellfe  but  Gregory,  the  question  arises, 
whether  the  Kentucky  act  of  1856  aflfects  the- New  York  transaction,  so  as  to 
make  it  operate  as  an  assignment  for  the  benefit  of  the  New  York  creditors. 
All  the  appellees  but  Gregory  are  nonresidents  of  this  State.  The  transac- 
tion must  be  assumed  to  be  valid  according  to  the  laws  of  New  York,  for 
preferences  were  lawful  at  common  law,  and  the  common  law  is  presumed 
to  prevail  in  States  where  the  contrary  does  not  appear.  It  follows,  that  the 
transfers  will  be  treated  by  this  court  as  valid,  so  far  as  the  citizens  of  other 
States  are  concemeti.  All  the  appellees,  except  Gregory,  being  confessedly 
citizens  of  other  States,  it  follows,  therefore,  that  in  the  present  state  of  the 
record,  the  statute  can  not  Ix?  held  to  operate  in  their  favor.  The  validity 
of  the  claim  of  Gregory  is  in  dispute,  and  the  judgment  makes  no  mention 
of  his  claim.  As  to  his  claim,  therefore,  there  is  nothing  for  us  to  act  upon. 
The  judgment  is  reversed,  with  directions  for  further  proceedings  consistent 
herewith,  allowing  appellees  to  amend,  if  dt^sired,  both  as  to  the  New  York 
law,  and  as  to  demand  and  protest  upon  the  bills  of  exchange  sued  on.*' 

Upon  the  return  of  the  case  to  the  court  below,  Gregory,  who  was  the  only 
Kentucky  creditor  of  Brown,  dismlssi^d  his  action,  whereupon  the  case  hav- 
ing been  again  submitted,  the  circuit  judge  again  decided  in  favor  of  appel- 
lees, that  the  conveyance  from  Brown  to  the  Bank  of  Commerce  was  a 
fraudulent  preference,  under  the  act  of  185fl,  and  operated  as  a  general 
assignment  of  his  property  for  the  benefit  of  all  his  creditors.  So  far  as  this 
record  shows,  the  creditors,  at  the  time  the  judgment  below  was  rendered, 
and  the  debtors,  were  citizens  of  New  York.  The  opinion  on  the  first  appeal 
holds  that  if  the  common-law  rule  prevails  in  New  York,  then,  the  assign- 
ment of  Brown  to  the  Bank  of  Commerce  is  valid,  as  to  appellees,  and  they 
could  not  participate  in  the  Kentucky  estate  of  Brown,  even  if  the  convey- 
ance was  set  aside,  as  a  fraudulent  preference,  at  the  suit  of  a  Kentucky 
creditor. 

Certainly,  this  court  would  not  decide  that  appellees  have  a  valid  and  sub- 
sisting claim,  which  they  could  not  enforce,  and  that  their  right  to  have 
their  claims  paid  by  a  sale  of  the  Kentucky  property  depends  upon  the  ad- 
ventitious contingency  of  Inking  able  to  find  a  Kentucky  creditor  at  whose 
suit  the  conveyance  might  be  Ket  aside.  From  such  a  conclusion,  it  would 
follow,  that  there  might  be  a  valid  legal  claim  without  a  legal  remedy. 
What  the  court  meant  to  decide,  and  did  decide,  is,  that  where,  as  in  this 
case,  all  of  the  parties  reside  in  a  State  where  a  preference  among  creditors 
is  valid,  those  creditors  who  have  not  been  included  in  the  preference  can 
not  come  to  Kentucky,  and  set  in  force  the  act  of  1S56,  as  against  their 
debtor;  and,  as  they  can  not  do  this  for  themselves,  a  Kentucky  creditor 
can  not  do  it  for  them.  Had  Gregory  not  dismissed  his  case,  any  judgment 
rendered  in  his  favor  would  only  have  redounded  to  his  interest,  and  not  to 
the  interest  of  appellees.  They  were  not,  therefore,  prejudiced  by  the  dis- 
missal of  his  action.  As  appellees  failed  to  amend  their  pleadings,  or  to 
take  any  proof  to  show  that  in  the  State  of  New  York  a  debtor  can  not  law- 
fully prefer  one  creditor  over  another,  It  must  be  conclusively  presumed 
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that  the  common -law  rule  prevails  therein,  and  such  being  the  fact,  appel- 
lees' i>etition  should  have  been  dismissed. 
Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  herewith. 


MAGRUDKR  v.  POTTER,  &c. 
(Filed  January  7,  U04— Not  to  be  reported.) 

1..  Private  passway— Easement— Prescription— Where  a  private  passway 
has  existed  for  forty  or  fifty  years  leading  to  a  public  road  and  which  has 
been  used  by  the  public  for  that  length  of  time,  the  owners  of  the  land  on 
•either  side  of  it  recognized  the  right  of  the  public  to  travel  upon  it,  In  action 
for  damages  for  its  obstruction  and  to  open  the  passway,  it  was  error  to 
sustain  a  demurrer  to  the  petition  upon  the  idea  that  there  was  no  allega- 
tion of  a  dedication  to  the  public  or  acceptance  by  it  of  the  road  as  a  private 
passway. 

3.  Same— Presumption— Where  the  continued  use  of  a  passway  was  for 
something  like  half  a  centtiry  it  is  unnecessai-y  to  show  by  positive  testi- 
mony that  the  same  was  claimed  as  a  matter  of  right,  and  after  such  a  great 
length  of  time  the  burden  is  on  the  defendant  to  show  that  its  use  was  only 
I)ermlsslve. 

W.  F.  Bradshaw  for  appellant. 

Wheeler  &  Hughes  for  appellees,  C.  St.  &  M.  O.  R.  R.  Co. 

BloomfleM  &  Crice  for  appellee  Potter. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  appeal  is  prosecuted  from  a  judgment  of  the  circuit  court  sustaining 
a  general  demurrer  to  the  plulntififs'  petition,  in  which  it  is  alleged  that  the 
plaintiff  owns  seventy  acres  of  land  in  McCracken  county  on  which  he  re- 
sides; that  the  defendant,  R.  L.  Potter,  is  the  owner  of  an  adjoining  tract 
of  land  recently  acquired  by  him  by  purchase  from  T.  E.  Haddox,  which 
lies  north  of  the  plaintiff's  land  and  between  it  and  the  public  road,  the 
distance  being  about  four  hundred  yards;  that  Potter  also  owns  another 
tract  of  one  hundred  and  sixty  acres  lying  east  of  this  tract  and  adjoininc? 
It;  that  between  these  two  tracts  and  running  from  the  county  road  down 
to  plaintiff's  land,  and  alongside  of  it  out  t^)  another  county  road,  there  has 
existed  Tor  forty  or  fifty  years  a  lane  which  is  a  road  or  passway,  by  which 
the  plaintiff  can  get  out  from  his  land  to  the  public  road;  that  the  traveling 
public  have  used  this  road  for  more  than  forty  years,  not  as  a  matter  of  per- 
mission, but  as  a  matter  of  right;  that  this  way  has  been  recognized  and 
used  as  a  right  on  substantially  the  same  ground  it  now  occupies  for  more 
than  forty  years;  that  the  land  owners  on  each  side  of  it  have,  for  that 
length  of  time,  conceded  and  recognized  the  right  of  the  public  to  travel 
upon  the  road  by  leaving  a  lane  from  twelve  to  eighteen  feet  in  width;  that 
the  passway  was  an  easement  belonging  to  the  plaintiffs'  farm  and  was  so 
recognized  and  regarded  by  his  vendor.  Theodore  Bradshaw,  for  more  than 
twenty  years  during  which  period  he  owned  the  land  and  resided  on  it;  that 
the  said  vendor  and  others,  and  the  traveling  public,  have  continuously 
used  and  traveled  over  this  passage  way  as  a  matter  of  right  for  a  period  of 
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more  than  fifty  years  past  and  this  right  was  conceded  by  the  land  owners 
on  each  side  by  setting  their  fences  back  so  as  to  leave  the  lane;  that  twenty- 
five  or  thirty  years  ago  the  land  was  owned  by  the  plaintiff  and  the  defend- 
ant, Potter,  all  lay  in  one  body,  and  was  one  farm  owned  by  Shelby  Brad- 
«haw  and  the  said  passway  extended  north  and  south  along  the  east  boundary 
of  said  farm;  that  recently  the  defendant,  Potter,  has  built  a  fence  across 
the  passway  and  his  co-defendant  has  made  a  cut  across  it  so  as  to  obstruct 
it  and  prevent  its  use,  destroying  plaintiff's  way  of  reaching  the  county  road. 
The  plaintiff  prayed  judgment  opening  the  road  and  damages  for  its  ob- 
struction. The  court  sustained  the  demurrer  it  seems  upon  the  idea  that 
there  is  no  allegation  of  a  great  dedication  to  the  public  or  acceptance  by  it 
and  that  the  alle«;ations  of  the  petition  are  not  sufficient  to  show  a  continu- 
ous holding  by  adverse  poFsession  of  the  land  as  a  private  passway. 

In  Riley  v.  Buchanan.  26  Ky.  Law  Rep.,  868,  and  Bohne  v.  Blankenshlp, 
•decided  January  fi,  1904,  this  court  considered  Jit  length  the  question  whether 
a  dedication  by  the  owner  and  acceptance  by  the  proper  authorities  will  be 
presumed  where  a  passway  has  been  used  by  the  public  continuously  for 
mcwe  than  fifteen  years  without  let  or  hiirderanoe  fitjm  theown^r,  and  under 
the  rule  laid  down  in  those  cases,  the  allegations  of  the  petition  are  sufll- 
oient  to  show  prima  facie  that  the  road  is  a  public  way.  In  Butt  v.  Napier, 
14  Bush.  46;  Talbert  v.  Thome.  91  Ky.,  417;  Newcome  v.  Crews,  98  Ky.,  39; 
Potts  V.  Clark,  23  Ky.  Law  Rep.,  882;  Bowen  v.  Cooper,  28  Ky.  Law  Rep., 
2065;  Clay  v.  Kennedy,  24  Ky.  Taw  Rep.,  2<>84;  it  was  held  that  the  continued 
use  of  a  passway  as  a  matter  of  right  foi*  fifteen  years  unexplained,  will 
create  a  presumption  of  grant  and  that  when  the  passway  has  been  used  for 
something  like  n  half  century  it  is  unnecessary  to  show  by  positive  testi- 
mony that  the  use  was  claimed  as  a  matter  of  ricrht,  but  that  after  such  a 
^reat  length  of  time  the  burden  is  on  the  defendant  to  show  that  the  use 
was  only  permissive.  Under  these  principles  the  facts  stated  in  the  petition 
are  sufiScient  to  raise  a  presumption  of  a  grant  of  a  private  passway  if  no 
public  right  is  established.  The  court,  therefore,  erred  in  sustaining  the 
demurrer.  Wherefore,  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  herewith. 


TOWN  OF  LONDON  v.  BOYD. 

(Filed  January  7,  1804— Not  to  be  reported.) 

1.  Taxation— Situs  of  property— Whei-e  the  evidence  showed  that  appellee's 

place  of  residence  was  on  his  farm,  five  miles  fmm  L ,  in  which  town  he 

kept  his  notes,  bonds,  etc..  in  a  safe  in  an  office  occupied  by  his  nephew, 
and  which  he  occupied  as  an  office  when  in  L.,  the  ruling  of  the  trial  court, 
in  an  action  on  che  part  of  the  town  to  subject  the  notes  and  bonds  to  taxa- 
tion, against  the  appellant  will  not  be  disturbed,  the  court  holding  that  the 
situs  of  personal  property  for  taxation  is  the  residence  uf  the  owner  and  not 
necessarily  the  place  where  it  is  situated. 

H.  C.  Hazel  wood  and  Cook  &  Jones  for  appellant. 

D.  K.  Bawlings  and  J.  W.  Alcorn  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Burnam. 

This  suit  was  instituted  by  the  appellee  against  the  appellant  to  enjoin 
the  collection  of  city  taxes  for  the  year  1902,  upon  certain  personal  property 
owned  by  him,  aggregating  about  $86,000,  which  consisted  of  proinlssory 
notes,  bonds,  and  cash  on  deposit  in  one  of  the  banks  of  the  town,  upon  the 
ground  that  he  was  not  a  resident  thereof.  The  defendant  in  its  answer 
claimed  that  the  property  was  liable  for  taxes  for  two  reasons :  First,  because 
the  notes,  bonds  and  cash  were  actually  within  the  town  of  London  on  the 
16th  of  September,  IfiOl ;  and,  second,  because  the  appellee,  Boyd,  was  an 
actual  resident  of  the  town  domiciled  therein. 

Section  8078  of  the  Kentucky  Statutes,  which  is  ^neof  the  provisions  in  the 
charters  of  towns  of  the  sixth  class,  to  which  th^  defendant  belonged,  reads 
as  follows:  *'A11  real  and  personal  estate  within  the  city,  and  all  personal 
estate,  except  such  tangible  personal  property  as  has  an  actual  and  bona 
fide  situs  without  the  city,  of  persons  domiciled  or  actually  residing  in  the 
city  on  the  16th  of  September,  in  the  year  in  which  the  assessment  shall  be 
made,  *    *    *  shall  be  assessed,  etc." 

It  is  the  contention  of  appellant  that  under  this  section  of  the  statute 
as  the  notes  and  bonds  belonging  to  appellee  were  usually  kept  by  him  in 
an  iron  safe  in  his  law  office  in  London,  Ky.,  and  were  there  on  the  16th  of 
September,  1901,  and  the  cash  was  deposited  in  a  bank  in  London  on  that 
date,  that  the  property  had  an  actual  situs  in  London  for  taxation  under 
the  statute  regardless  of  the  residence  of  the  owner.  This  court  held,  in 
construing  similar  statutory  provisions  in  numerous  decisions,  that  the 
situs  of  personal  property  for  purposes  of  taxation  was  the  domicile  of  the 
owner,  and  not  the  actual  situs  of  the  property  itself.  (City  of  Louisville  v. 
Shirley,  bO  Ky.,  71;  Baldwin  v.  Shine,  84  Ky.,  602;  City  of  Newport  v. 
Bingo,  87  Ky.,  686;  Hartley's  Kx'or  v.  City  of  Lexington.  19  Ky.  I^w  Rep., 
1826;  City  of  Lexington  v.  Fishback's  Trustee,  2-2  Ky.  Law  Rep..  1392; 
Boske,  Sheriff  v.  Security  TnisD  and  Safety  Vault  Co.,  22  Ky.  Law  Rep., 
182.) 

There  is  nothing  in  the  statute  relied  on  by  appellant  which  indicates  an  in- 
tention on  the  part  of  the  general  assembly  to  confer  upon  the  authorities  of 
sixth  class  towns  the  power  to  tax  for  locsl  piirpt)sesthe  personal  property  of 
nonresidents  which  happened  to  be  located  within  the  city  limits  on  the  day 
fixed  for  assessment,  and  it  is  fair  to  presume  that  if  the  general  assembly 
had  intended  to  make  so  radical  a  dirparture  in  its  policy  with  respect  to  the 
taxation  of  this  class  of  property  ns  contended  for,  ihat  they  could  have  made 
their  intention  clear  by  unequivocal  language. 

The  further  contention  that  appellee  was  an  actual  resident  of  London  on 
the  15th  of  September,  U«U,  is  not  supported  by  the  tpstimony.  He  testifies 
that  his  legal  residt^nce  and  home  was  at  his  farm  five  miles  from  the  town 
of  London;  and  that  he  resided  there  on  the  Ifith  of  September,  IWI,  and 
had  done  so  for  several  years  previous  to  that  date  when  in  Kentucky;  and 
that  he  voti<?d  in  the  country  precinct  which  included  his  farm;  that  during 
the  greater  piirt  of  the  year  for  many  vears  he  had  been  absent  from  Kentucky 
on  account  of  his  hralth :  that  the  notes  and  bonds  had  been  left  in  a  safe  in  an 
office  which  belon^t^il  to  him  In  the  town  of  London,  and  which  was  occupied 
by  one  of  his  nephews,  for  convenience  and  siifety  alone.    And  whilst  a  nnm- 


0,  8.  BY.  OO/S  TB.,  &0.  7.  800.  OP  S.'S  TB.,  &0.      133^ 

ber  of  witnesses  introduoed  by  appellant  testified  that  appellee  was  frequently^ 
seen  about  his  olBoe  and  on  the  streets  of  London,  and  took  his  meals  at  one- 
of  the  local  hotels,  and  often  spent  the  night  there,  this  testimony  was  not 
Buffloient  to  rebut  the  positive  unequivocal  statements  of  appellant  as  to  h la 
actual  residence.  We,  therefore,  conclude  that  the  trial  court  properly  found 
against  appellant  on  both  contentions. 
Judgment  affirmed. 


CINCINNATI  SOUTHERN  RY.  CO.'S  TRUSTEE,  &c.  v.  SOCIETY  OP 
SHAKER'S  TRUSTEES,  &c. 

(Filed  January  8,  1904— Not  to  be  reported. ) 

Land— Disputed  boundary— In  an  action  to  recover  possession  of  about, 
two  acres  of  ground  where  it  is  difficult  to  determine  the  location  of  a  call 
line  because  of  its  position  on  a  cliffy  the  possession  of  appellees  will  not  be 
disturbed  where  It  is  conclusively  shown  that  they  have  exercised  control 
over  the  land,  a  narrow  strip,  since  187ft,  by  the  erection  of  houses,  stables, 
etc.,  and  where  they  have  been  in  continuous,  adverse  and  uninterrupted 
possession  for  more  than  flftec^n  years. 

W.  L.  Bronaugh  for  appellants. 

Ben  P.  Campbell  for  appellees. 

Appeal  from  Jessamine  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  trustees  of  the  Cincinnati  Southern  Railway  Co.  brought  this  suit, 
against  the  appellees,  the  Society  of  Shakers,  to  recover  the  possession  of 
about  two  acres  of  ground  embraced  in  a  narrow  strip  fronting  the  turnpike 
road  near  High  Bridge,  Ky.,  which  they  allege  constitutes  a  part  of  a  tract 
of  14.6  acres  of  land  which  was  conveyed  by  Joseph  Curd  in  1857  to  the  Lex- 
ington &  Danville  R.  R.  Co.,  and  subsequently  by  his  vendees  to  them. 
The  solution  of  the  controversy  between  the  parties  depends  on  the  proper 
location  of  the  line  shown  in  the  first  two  calls  in  the  deed  from  Curd  to  the 
Lexington  &  Danville  R.  R.  Co.,  which  are  as  follows:  ''Beginning  at  a 
whitaoak  (marked)  on  the  top  of  the  cliff;  thence  up  the  river  on  the  top  of 
the  cliff  with  its  meanders  south  52  degrees  east  85  poles,  south  (56^  degrees 
east  28.8  poles  to  an  oak  and  cedar  on  the  top  of  the  cliff." 

In  1859,  Curd  conveye<l  the  adjacent  tract  of  land  bordering  on  the  line  in 
controversy  to  W.  I.  Moberly,  and  through  successive  grantors,  the  Society 
of  Shakers  obtained  possession  thereof.  The  corresponding  call  in  the  deed 
from  Curd  to  Moberly  is  as  follows:  "Thence  along  the  cliff  with  their  line 
62  degrees  east  86  poles,  south  66 V^  degrees  east  28.8  poles  to  an  oak  on  the 
top  of  the  cliff." 

It  appears  from  the  testimony  and  from  the  maps  filed  in  the  record,  that 
a  perpendicular  cliff  two  hundred  and  fifty  feet  high  raises  from  the  base 
of  the  mountain,  and  then  by  a  more  gradual  ascent  the  top  of  the  cliff  or 
mountain  is  reached  about  200  feet  away.  Appellees  contend  that  the  call, 
"beginning  at  a  white  oak  (marked)  at  the  top  of  the  cliff,  thence  up  the. 
river  on  top  of  the  cliff  with  its  meanders  to  an  oak  and  cedar  on  top  of  the- 
oliff,"  is  on  top  of  the  highest  point  of  the  cliff  or  mountain.     While  appcK 
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)ant8  ooDtend  that  these  lines  are  ran  along  the  rocky  face  of  the  Tertical 
-cliff.  The  land  in  dispute  lies  between  the  top  of  the  Tertloal  cliff  and  the 
top  of  the  cliff  or  mountain,  which  Taries  from  one  hundred  to  two  hundred 
^eet  in  width.  If  this  line  is  run  on  top  of  the  cliff,  the  land  belongs  to  ap- 
pellee. If  it  runs  at  the  top  of  the  perpendicular  precipice,  it  is  inolnded 
within  the  boundary  of  appellants.  The  appellants  point  to  the  fact  that 
the  dictionary  defines  the  word  cliff  as  a  precipice,  and,  therefore,  it  could 
not  apply  to  the  top  of  the  mountain  or  hill.  In  answer  to  this  contention. 
It  is  proven  by  a  number  of  witnesses  that  from  the  top  of  the  verical  preci- 
pice to  the  top  of  the  cliff,  several  cliffs  intervene,  which,  however,  are  not 
80  high  as  the  one  contended  for  by  appellant ;  and  that  the  whole  topography 
x>{  the  soil  is  rugged  and  uneven.  They  also  rely  upon  the  testimony  of  Mr. 
W.  A.  Qunn,  an  eminent  engineer,  who  claims  to  have  made  the  survey  for 
the  railway  comiiany  in  1867.  On  the  other  hand,  the  contention  of  appel- 
lees as  to  the  true  location  of  the  call  is  supported  by  the  testimony  of  quite 
-a  number  of  witnesses,  who  definitely  locate  the  "marked  white  oak,*'  called 
for  as  the  beginning  coiner,  and  the  ''oak  and  cedar  on  the  top  of  the  cliff,'* 
as  being  on  the  top  of  the  cliff,  and  not  upon  the  top  of  the  vertical  precipice. 
They  also  point  to  the  fact  that  it  in  physically  impossible  to  run  these  calls. 
If  the  beginning  corner  is  taken  on  the  top  of  the  vertical  cliff;  and  show 
by  several  surveyors  that  appellants  have  the  full  amount  of  14.6  acres  cov- 
ered by  their  boundary,  stopping  the  line  at  the  top  of  the  cliff.  In  addition 
to  these  facts,  it  is  conclusively  shown  that  appellees  have  exercised  acts  of 
ownership  over  this  narrow  strip  of  land  since  1875,  by  the  erection  of 
houses,  stables,  etc.,  which  they  have  rented  out.  The  house  in  which  the 
post  offioe  is  kept  at  High  Bridge  was  erected  by  appellees  on  this  strip  of 
-land,  and  has  been  rented  from  them  for  this  purpose  for  many  years. 

We  have  reached  the  conclusion  that  the  land  in  dispute  is  covered  by  the 
deed  of  appellee,  and  that  they  have  been  in  the  continuous,  adverse  and 
uninterrupted  ix)S8ession  thereof,  claiming  same  as  their  own,  for  more  than 
fifteen  years  before  the  institution  of  this  suit  and  the  judgment  is,  there* 
fore,  affirmed. 


CHAYCUAFT,   &c.  v.  NATIONAL  BUILDING  AND   LOAN  ASS'X. 

(Filed  January  8,  1901.) 

1.  Biiildi!!^  and  loan  association— Dis.solation  of  corporation— Specific  per- 
formance—The appellee  building  iind  loan  a.s8ociation  desiring  to  go  into 
liquidatitiTi  conceived  a  plan  of  disposing  of  its  real  estate  at  its  book  value 
in  payment  of  the  stock  of  its  stockholders,  and  at  a  meeting  of  the  stock- 
holders the  plan  was  ratified  by  the  holders  of  a  bare  majority  of  the  stock. 
Appellant  made  a  proposition  to  exchange  his  stock  for  a  certain  lot  owne^ 
by  the  corporation  on  condition  that  it  convey  to  him  by  a  good  merclsanta- 
ble,  indefeasible,  fee-simple  title.  The  proposition  was  accepted  and  the  deed 
xirawn  and  tendered  which  appellant  declined  to  accept.  Suit  was  then 
brought  by  appellee  for  the  specific  performance  of  that  contract.  Held — 
Appellant  would  not  ^et  an  indefeasible  title,  for  upon  a  failure  of  any  of 
the  nonconcurring  stockholders  to  receive  an  equal  sum  on  final  distribution, 
appellant  would  be  compelled  to  surrender  to  them  the  surplus  in  value  in 
*he  lot  over  his  pro  rata  of  the  corporation  assets. 
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2.  Same— Where  a  oorporation  is  Toluntarilj  disaolTed  its  assets  after  pay^ 
ment  of  its  indebtedness  must  be  distributed  pro  rata  among  its  stookholdera 
according  to  interest,  each  stookbolder  being  entitled  as  a  matter  of  right  to, 
participate  in  the  distribution  on  that  basis. 

Strotber,  Hardin  &  Strother  and  H.  M.  Johnson  for  appellants. 

Woolfolk  &  Klein  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  0'B>ear. 

Appellee  is  a  building  and  loan  association,  organized  and  operating- 
under  the  laws  of  Kentucky,  and  subject  to  the  proTisions  of  the  present. 
Constitution  and  statutes.  Appellee  found  it  was  unable  to  prosecute  itsi 
business  with  success,  and  in  the  course  of  its  business,  by  investment  in 
real  estate  and  the  purchase  of  real  estate  for  debts,  it  acquired  real  prop- 
erty of  the  value  of  about  f  140,000  at  its  book  value,  that  is  at  the  price, 
which  the  property  cost  appellee. 

It  had  a  large  number  of  stockholders  holding  a  large  amount  of  its  cap^ 
ital  stock  which  at  its  book  value,  that  is  the  aggregate  of  dues  paid  on 
stock  and  of  the  dividends  which  had  been  declared  and  credited  to  theb- 
stock,  to  a  sum  much  in  excess  of  the  value  of  the  real  estate.     Its  assets 
consisting  of  notes  .secured  by  mort>gages  and  by  pledges  of  stock  together 
with  the  book  value  of  the  real  testate,  practicalfy  lialanoed  the  liabilities  of' 
the  company  to  its  stockholders.    The  pleadings  claim,  and  preof  in  this- 
case  indicates  that  this  real  estate  could   not  be  sold   in  the  ordinary  and 
usual  way  of  selling  for  as  much  as  $140,000  by  practically  one-third   of  that 
amount,  that  is  the  real  estate  could  not  have  been  sold  in  the  usual  way 
for  more  than   |^8,0<i0  or  194,000.     To  sell   this  property,  therefore,  in  this, 
way  would  have  made  the  com]jany  unable  to  pay  its  stockholders  in  full  by 
the  sum  of  $4fl,000  if  the  result  should  be  as  anticipated.     Taking  into  ac- 
count depreciations  in  value  and  losses  which  must  necessarily  result  in 
collecting  its  personal  assets,  the  company,  in  the  usual  way  of  winding  up. 
is  probably  insolvent.    With  this  condition  confronting  them   the  directors, 
through  a  committee  while  in  process  of  liquidation,  conceived  a  plan  of* 
disposing  of  this  real  estate  to  its  stockholders  by  adding  to  the  cost  value 
of  the  real  estate,  arbitrary  amounts  not  exceeding  8  percent,  of  any  one 
piece  of  property,  and  accepting  in  payment  therefor  stock  of  the  stockhold- 
ers at  its  lKK)k  value,  with  the  stipulation  that  in  the  event  the  assets  upon 
final  distribution  were  sufficient  to  pay  to  the  stockholders  who  did  not  pur- 
chase real  estate,  more  than  was  i-eceived  by  the  stockholders  who  exchanged 
stock  for  real  estate,  that  such  surplus  should  be  distributed  to  all  of  th» 
stockholders  alike.     It  will  be  observed  that  there  was  no  final  surrender  of" 
the  stiock  or  of  the  rights  of  stockholder  upon  the  exchange  of  stock  for  real 
estate.     In  order  to  ratify  this  plan  a  meeting  of  the  stockholders  was  called 
and  was  attended  by  the  holders  of  a  bare  majority  of  stock,  a  bare  quorum, 
and  the  plan  was  ratified  by  a  bare  majority,  and  of  this  bare  majority  of" 
the  stock  twenty-six  shares  attending  the  meeting  voted  against  approving- 
the  plan. 

Under  the  plan  adopted  offers  for  the  property  by  stockholders  to  be  paid, 
in  stock  was  authorized  to  be  made  up  to  the  1st  of  February,  1903,  at  whiclv. 
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time  the  ri^ht  of  stockholders  to  make  auoh  exchange  expired  under  the 
terms  of  the  plan.  After  such  approval  as  was  made  by  the  stockholders  of 
the  proposed  plan  for  disposing. of  the  real  estate,  printed  propositions  con- 
taining the  substance  of  the  above  plan  and  a  list  of  real  estate  of  the  appel- 
lee with  its  price  was  mailed  to  each  of  the  stockholders.  Prior  to  the  first 
of  February,  1908.  the  company  received  propositions  under  the  plan  for 
about  fSO.OOO  worth  of  its  real  estate,  and  no  more.  About  the  time  this 
plan  was  adopted  by  the  directors  a  resolution  was  adopted  by  the  corpora- 
tion  in  substance  that  it  would  proceed  to  dispoRe  of  its  assets,  pay  its  lia- 
bilities and  wind  up  the  business.  This  did  not  legally  put  the  company  in 
liquidation.  (Economy,  &c.,  Association  v.  Paris  Ice  Co.,  84  Ky.  Law  Rep., 
107. )  In  the  meantime,  however,  a  consent  such  as  is  required  by  section 
661,  Kentucky  Statutes,  was  signed  by  the  necessary  number  of  stockholders 
and  lodged  with  the  directors  in  the  latter  port  of  January,  11)03,  and  be- 
tween that  time  and  the  1st  of  February,  at  which  time  the  plan  above  men- 
tioned expired,  the  appellant  Cniycraft  made  a  proposition  to  exchanic  < 
«tock  of  appellee  of  the  book  value  of  $648  for  the  lot  de.scribed  in  the  peti- 
tion, upon  condition  that  the  corporation  would  convey  the  property  to  him 
by  a  good  merchantable,  indefensible  fee-simple  title.  This  proposition  was 
Accepted  by  the  appellee  and  a  deed  was  drawn  and  tendered  to  appellee 
which  he  declined  to  accept. 

This  suit  was  brought  for  the  specific  performance  of  that  contract.  The 
question  involved  here  is,  whether  the  plan  for  disposing  of  its  real  estate  is 
legal,  whether  appellant  at  ^his  stnge  of  the  winding  up  of  appellee  would 
obtain  by  the  deed  tendered  a  good,  merchantable,  indefeasible,  fee- simple 
title  to  the  property  described  in  the  petition.  These  propositions  involve 
the  question  whether  the  transaction  above  set  forth  is  a  sale  of  the  lot  de- 
scribed in  the  petition  such  as  they  can  lawfully  make,  or  whether  it  is  a 
mere  distribution  of  assets  to  the  stockholders  receiving  the  properly,  and 
whether  the  property  itself  remaining  in  the  hands  of  the  stockholders,  at 
the  suit  uf  dissenting  or  non-consenting  stockholders,  would  be  brought  in 
for  the  purpose  of  procuring  an  equal  distribution  of  the  assets  of  the  cor- 
poration among  all  of  its  stockholders  alike.  It  will  be  observed  that  only 
about  130,000  worth  of  this  1140,000  worth  of  real  estate  was  bargained  for  on 
the  plan  above  described  before  the  expiration  of  the  plan,  which  leaves 
f  110,000  worth  as  to  which  there  is  no  assurance  that  it  can  be  sold  in  the 
same  way  or  upon  the  terms  under  renewal  or  extension  of  the  plan,  and  if 
not  sold,  its  sale  in  the  ordinary  way  of  winding  up  a  corporation  may  make 
the  corporation  so  insolvent  as  to  result  in  other  stockholders  receiving  a 
much  less  pro  rata  from  the  as.<%ets  of  the  corporation  than  those  who  get 
real  estate  for  their  stock. 

That  appellant  was  entitled  to  receive  not  only  a  deed  with  covenant  of 
general  warranty,  conveying  the  fee- simple  title,  but  was  to  receive  an  in- 
defeasible title,  is  admitted.  If  the  scheme  evolved  by  the  majority  stock- 
holders, and  above  set  forth,  did  not  enable  the  corporation  to  pass  such 
title  to  the  stockholders  whose  bids  might  be  accepted,  then  the  specific  exe- 
cution of  the  contract  between  appellant  and  the  association  should  not  be 
adjudged.  It  should  be  borne  in  mind  that  the  corporation  is  not  indebted. 
Its  sole  liability  is  to  its  stockholders.     The  argument  is  made  that  in  the 
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course  of  a  voluntary  liquidation  upon  a  8tatutot7  dissolution  of  a  corpora- 
tion the  will  of  the  majority  in  interest,  nt  the  time  and  method  of  proce- 
dure, so  long  as  it  does  not  produce  a  substantial  inequality  in  the  result, 
must  be  allowed  to  control.  The  argument  is  utilitarian,  and  is  opposed  by 
the  characterizing  principles  of  the  common  law,  which  regard  the  rights  of 
the  individual  in  private  property  in  preference  to  the  will  or  welfare  of  any 
greater  contending  number. 

'  The  question  of  the  rights  of  the  stockholders  as  among  themselves  is  one 
of  implied  contract.  It  is,  that  upon  a  dissolution  of  the  joint  enterprise 
for  which  they  formed  the  corporation,  its  assets,  after  paying  its  indebted- 
ness, will  be  distributed  pro  rata  among  the  stockholders,  according  to  in- 
terest. It  may  be  that  if  the^e  assets  were  of  a  quality  capable  of  an  exact 
partition  in  the  proportion  represented  by  each  shareholder's  interest,  they 
might  be  dlstributt-d  in  specie.  But  that  nan  rarely  happen.  The  only 
dividend  which  can  ordinnrlly  receive  the  divisor  of  shave  interests  is 
money.  The  basis  of  contribution,  of  reckoning  liability,  and  of  apportion- 
ing the  final  results,  is  money.  To  liquidjite,  in  law,  is  to  make  certain  or 
exact,  in  units  of  money,  and  in  the  sense  in  which  the  word  Js  used  in 
winding  up  a  corporation,  to  discharge,  in  lawful  money,  the  liabilities  so 
ascertained. 

Each  stockholder  is  entitled,  as  a  matter  of  right,  and  as  an  Incident  of 
his  contract,  to  participate  in  the  distribution  on  that  basis.  Although 
the  majority  in  interest  and  numbers  may  conceive  their  interest  to  be, 
and  although  it  may  be  a  tact  that  their  interest  is,  to  hold  the  assets  of 
the  corporation  for  future  enhancement  of  value,  or  for  other  uses,  the  dissi- 
dent members  are  not  bound  to  yield  their  right  to  a  legal  liquidation  to  the 
welfare  of  the  others.  To  make  them  do  so,  would  be  compelling  them, 
against  their  wills,  to  enter  into  a  dlflferent  contract  from  the  one  originally 
made.  The  doctrine  b**ing  discussed  is  thus  stated  by  Couk  on  Stock  and 
Stockholders  (Isc  edition),  fi36:  '*\Vhen  the  regular  business  of  a  corporation 
has  been  brought  to  a  close,  the  shareholders  have  a  right  to  an  immediate 
distribution  of  the  corporate  assets.  They  can  not,  therefore,  be  compelled  to 
accept  other  propjerty  or  rights  in  lieu  of  cash."  The  authorities  cited  by 
the  author  support  the  text.  Using  the  instant  case  as  an  illustration,  it 
may  be,  and  probably  is,  that  among  the  nonconsentlug  or  dissenting  stock- 
holders there  are  some  who  hold  but  a  few  shares,  possibly  some  who  hold 
only  a  single  share  of  stock.  It  is  not  likely  that  any  of  them  would  be 
able  to  find  a  piece  of  real  estate  on  the  list  of  the  same  value  as  his  sham, 
or  shares.  He  may  not  be  able,  or  willing,  to  Invest  money  in  addition  in 
the  real  estate  offered,  and  especially  at  the  price  offered. 

He  would  then  be  compelled  to  yield  absolutely  to  other  stockholders  his 
claim  as  stockholder  upon  f  140,000  of  real  estate  of  the  corporation,  and  to 
take  the  chances  of  realizing  an  equal  proportion  from  the  remaining  assets 
of  the  company.  It  might  be  advisable  for  him  to  adopt  that  plan.  But  the 
question  is,  does  the  law  compel  him  to  relinquish  a  present  valuable  inter- 
est for  a  chance.  It  is  not  true,  strictly,  that  every  stockholder  has  an  equal 
chance  in  the  proposed  plan,  even  if  an  even  chance  in  anything  except 
money  would  satisfy  his  right.  For  there  are  about  1200.000  worth  of  shares, 
At  book  value,  while  only  about  $140,000  of  real  estate  at  book  value.     Some 
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of  these  shares  must  neoessarily  fail  to  participate  in  this  partition  of  the 
real  estate,  and,  therefore,  be  compelled  to  take  whatever  chance  there  may 
be  in  realizing  an  equivalent  sum,  proportionately,  from  tMe  other  assets  of 
the  company.  If  they  should  fail  to  that  extent  there  would  be  an  unequal 
distribution  of  the  assets  of  the  corporation  among  shareholders  of  the  same 
rank,  if  the  scheme  here  involved  should  be  adjudged  by  the  court.  Such  » 
distribution  would  never  be  decreed  nor  sanctioned  by  a  court  of  -chancery. 
Nor  are  we  aware  of  either  principle  or  precedent  that  would  allow  & 
minority  stockholder  to  be  bound  against  his  will  by  a  resolution  of  the  ma- 
jority that  would  or  could  produce  such  result. 

It  is  suggested  that  this  scheme  is  particularly  desirable  and  beneficial  to 
all  stockholders  because  thereby  extraordinary  costs  of  winding  up  by  pro- 
ceedings in  the  courts  are  averted.  Under  5($1,  Kentucky  Statutes,  the  board 
of  directors  of  corporation  in  voluntary  liquidation,  are  given  ample  power 
to  do  all  that  is  necessary  to  pass  title  to  its  real  estate  by  sales  and  convey- 
ances, by  public  or  private  sales.  Indeed  it  is  made  their  duty  to  expedi- 
tiously take  these  steps  to  reduce  the  assets  into  condition  for  distribution. 
The  suggestion  of  costs  and  court  expenses  is  probably  more  a  bug-a  boo 
than  a  danger. 

We  do  not  mean  to  say  that  the  plan  submitted  to  the  stockholders  was 
not  a  judicious  one.  If  all  the  stockholders  hud  agreed  to  it,  it  is  altogether 
probable  it  would  have  worked  out  satisfactorily.  But  even  if  that  were 
clearer  than  is  made  to  appear,  we  know  of  no  legal  way  to  compel,  them  to 
enter  into  the  agreement,  for  at  last  any  deviation  from  the  legal' enforce- 
ment of  the  stockholders'  rights  is  a  matter  of  agreement  among  the  parties. 
All  the  assets  of  the  corporation  in  liquidation  are  a  trust  fund  which  must 
be  ratably  distributed  among  all  the  stockholders  of  the  same  rank.  If  any 
of  them  are  permitted  to  withdraw  a  greater  proportion  than  others,  i.  e., 
any  part  of  it  that  they  were  not  entitled  to,  the  former  would  be  compelled 
to  restore  at  least  the  surplus,  that  the  others  might  be  made  equal.  ( William 
Doodrich  v.  City  L.  and  B.  Ass'u,  54  Ga.,  98;  Allen  v.  Russell,  78  Ky.,  105; 
Endlioh  on  Building  Associations,  526. ) 

From  this  it  follows  that  appellant  would  not  get  an  indefeasible  title  to 
the  lot  contracted  by  him,  for  upon  a  failure  of  any  of  the  nonconcurring- 
stockholders  to  receive  an  equal  sum  or  value  on  final  distribution,  he  could 
be  compelled  at  the  suit  of  such  stockholders,  to  surrender  to  them  at  \et%At 
the  surplus  in  value  in  the  lot  over  his  pro  rata  of  all  the  corporation  assets. 

The  judgment  of  the  circuit  court  decreeing  the  specific  performance  of  the 
contract  of  exchange  of  the  lot  for  the  seven  shares  of  stock  is  reversed,  and 
cause  remanded,  with  directions  to  dismiss  the  petition. 


HERMANN  v.  PARSONS.  &c. 

(Filed  January  8,  1904.) 

Wills— Inheritance— Parties  to  action— In  an  action  by  the  executors  and 
heirs  of  a  devisee  to  sell  real  estate  devised  to  widow  for  life,  for  a  division 
of  proceeds  under  the  will,  it  appearing  that  appellant  had  derived  title 
to  property  from  the  vendees  of  the  purchaser  of  the  land  at  commissioner's 
sale,  in  an  action  to  sell  it  to  enforce  a  lien,  and  where  appellees  were  not 
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made  parties,  it  was  error  for  the  lower  oourt  to  hold  that  they  should  be* 
made  parties,  because  under  the  will  devising  the  property  they  merely  held 
a  contingent  remainder,  and  the  Krandmother  who  held  the  life  estate  and 
the  father  who  held  the  fee,  provided  he  outlived  bis  mother,  were  botl> 
made  parties,  the  rule  beini;  that  It  is  sufficient  to  bring  before  the  court* 
those  whose  several  interests  combined  make  up  the  first  estate  of  Inherit- 
ance. It  was,  therefore,  unnecessary  to  make  appellees  parties  as  they  wer& 
only  contingent  remaindermen  because  they  were  bound  by  the  representa- 
tion of  their  father  and  grandmother. 

P.  G.  Hermann  and  E.  L.  McDonald  for  appellant. 

Hargis  &  Duncan  and  J.  C.  Strother  &  Gordon  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division.^ 

Opinion  of  the  oourt  by  Judge  Nunn. 

In  the  year  1871  C.  B.  Parsons  died  in  Jefferson  county,  Kentucky,  leavings 
a  will  which  was  duly  probated,  by  which  he  made  devises  to  each  of  hla 
seven  children,  H.  B.  Parsons,  the  father  of'  these  appellees,  being  one  of 
theui.  He  also  by  the  8th  item  of  his  will,  made  a  bequest  to  his  wife, 
Emily  C.  Parsons.  We  quote  so  much  of  this  item  as  will  aid  in  elucidating 
the  question  to  be  considered.  After  giving  her  the  property  for  life,  he 
used  this  language:  "At  the  death  of  my  wife,  in  her  widowhood,  all  of  my 
property  reserved  to  her  in  this  item,  both  real  and  personal,  shall  be  sold, 
by  my  executors,  and  the  proceeds  equally  divided  among  my  heirs.  My 
wife  shall  have  power  for  good  and  sufficient  cause  to  disinherit  from  the 
interests  embraced  in  this  item,  any  of  my  children,  but  in  the  event  of  her 
doing  so,  the  interest  so  retained  shall  not  be  devised  or  given  to  another, 
but  shall  be  embraced  in  the  general  fund  to  be  divided  with  the  rest  among 
my  remaining  heirs.  Should  ray  widow  marry,  it  is  my  will  that  she  shall 
have  no  power  whatever  to  disinherit  any  one  of  my  children  so  far  as  the- 
property  devised  to  her  is  concerned,  but  they  shall  take  the  property  as  my 
heirs  under  this  will.  She  shall  not  have  power  to  alienate,  sell  or  encum- 
ber any  of  the  real  estate  whatever,  but  shall  keep  the  same  intact.  Should 
any  of  my  children  die  and  by  heirs  (I  mean  children)  leaving  issue  (lawful) 
of  their  own,  such  issue  shall  stand  in  the  place  of  their  dead  parent,  and 
take  in  equal  division  among  them  what  would  have  been  under  this  my 
Inst  will,  their  parent's  share  in  my  estate." 

H.  B.  Parsons,  one  of  testtitor's  children,  and  father  of  these  appellees, 
died  in  the  year  187ii.  The  widow  of  the  testator  died  in  the  year  1898,  and 
after  her  death  the  executor  and  heirs  of  C.  B.  Parsons  brought  an  action  in 
the  chancery  court  to  sell  the  real  estate,  so  devised  to  his  widow  for  life, 
for  the  purpose  of  a  division  of  the  proceeds  among  his  heirs,  as  directed  by 
the  will.  The  appellees,  as  chlidren  of  H.  B.  Parsons,  were  made  defend- 
ants, and  they  answered  and  made  their  answer  a  cross  petition  against  ap- 
pellant P.  G.  Hermann,  alleging  that  a  certain  parcel  of  real  estate,  situated 
in  Louisville,  Ky.,  on  the  corner  of  83d  and  Bank  streets,  describing  it, 
belonged  to  C.  B.  Parsons,  and  was  by  him  devised  to  his  widow  for  life 
under  the  8th  item  above  referred  to  in  this  opinion,  and  that  their  father, 
H.  B.  Parsons,  died  in  the  year  1879,  and  before  his  mother  died,  and  by 
reason  thereof,  and  under  the  provisions  of  the  will  of  C.  B.  Parsons,  they 

vol.  25—85 
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took  a  fee  simple  interest  in  this  real  estate,'  and  that  appellant  P.  G.  Her- 
mann was  in  the  possession  of  this  piece  of  property  on  the  corner  of  S3d  and 
Banlv  streets,  and  was  setting  up  some  claim  thereto,  and  asked  that  he  be 
summoned  to  answer,  and  they  be  adjudged  the  owners  of  one-seventh  in- 
terest therein,  and  that  their  interests  be  sold  and  the  proceeds  be  divided 
between  them. 

The  appellant  answered  and  alleged  that  he  was  the  sole  owner  of  this 
piece  of  real  estate;  that  he  derived  his  title  in  the  following  manner:  That 
on  the  12th  day 'of  September,  1874,  there  was  instituted  in  the  Chancery 
Court  of  Louisville  an  action  by  one  T.  Heusley  against  the  widow  of  C.  B. 
Parsons,  and  his  seven  children,  all  of  whom  were  served  with  process,  in 
which  action  Hensley  sought  to  enforce  a  lien  held  by  him  upon  the  property 
described  in  that  and  in  this  notion,  which  lien  existed  for  the  cost  of  ini- 
.. proving  33d  street.  The  court  in  that  action  enforced  the  lien,  directed  a 
sale  of  the  property  which  was  sold  in  sfitisfaction  of  the  lien  debt.  Mj^ry 
Parsons  becjime  the  purchaser,  and  a  deed  to  the  property  was  made  to  her 
by  the  court's  commissioner,  and  that  he  has  obt^ained  a  fee  simple  title  to 
,  this  property  from  the  vendees  of  Mary  Parsons.  The  parties  filed  other 
pleadings  which  we  deem  unnecessiiry  to  exphiin.  It  is  sulUc  ent  to  si*y 
that  the  only  question  necessary  to  be  determined  on  this  appeal  is,  whether 
or  not  on  the  facts  already  staled,  the  appiliant  cr  appellees  own  this  one- 
seventh  interest  in  this  lot  on  corner  of  3;kl  and  Bank  streets.  It  is  agret^d 
that  these  appellees  were  not  parties  to  the  Hansley  suit,  but  that  their 
father.  H.  B.  Par.sons,  and  his  mother,  the  widow  of  C.  B.  Parsons,  were 
parties  to  that  action. 

It  is  contended  by  the  appellees,  and  they  agreed  with  them,  that  they  had 
a  remainder  interest  in  this  property  under  the  will  of  their  grandfather, 
and  before  they  could  be  deprived  of  their  interest  in  this  property,  it  was 
neces.sary  that  they  should  have  been  made  ixirties  to  that  action,  and  as 
they  were  not  parties  thereto  they  still  owned  their  interest.  We  are  of  the 
opinion  that  the  lower  court  erred. 

These  appellees,  under  this  will,  merely  held  contingent  remainder  inter- 
ests. Their  grandmother  held  the  life  estate,  and  their  father  the  fee  sub- 
ject to  be  defeated  by  his  death  before  his  mother's  death.  The  general  rule 
is  that  It  is  sufficient  to  bring  before  the  court  the  persons  whose  several  in- 
terests combined  make  up  the  first  estate  of  inheritance.  As  these  appellees' 
grandmother  and  their  father  were  parties  to  that  action,  and  they  owned 
together  the  first  estate  under  the  will  at  that  time,  it  was  unnecessiiry  to 
have  made  appellees  parties  as  they  were  only  contingent  remaindermen, 
and  were  bound  by  repre.-^entation.  (Calvert  on  Parties,  page  251;  Freeman 
on  Judgments,  section  172. ) 

The  reason  for  this  rule  is  stated  in  B'aulkner  v.  Davis,  IS  Grattan,  690, 
where  the  court  said:  *  This  rule  of  representation  often  applies  to  living 
persons  who  are  allowed  to  be  jnade  parties  by  representation,  for  rea- 
sons of  convenience  and  justice,  because  their  interests  will  be  sujfficiently 
defended  by  others  who  are  personally  parties,  and  who  have  motives  both 
of  self  interest  and  affection  to  make  such  defense,  and  they,  therefore,  con- 
sider it  unnecessary  to  make  such  persons  parties,  and,  indeed,  improper  to 
do  so,  and  thus  compel  them  to  litigate  about  an  Interest  which  may  never 
vest  in  them." 
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Their  father,  who  held  the  first  estate  subject  to  the  life  estate  of  his 
mother,  was  a  party,  he  had  a  motive  of  self  interest  and  affection  to  cause 
him  to  make  defense.  We  have  not  been  able  to  find  a  case  in  point,  decided 
by  this  court,  but  there  are  sevRral  cases  which  appear  to  recognize  the 
^correctness  of  the  rule  stated.  A  distinction  has  been  pointed  out,  however, 
in  Kentucky,  between  cases  where  contingent  remaindermen's  rights  are 
affected  by  a  judgment  obtained  by  one  in  privity  with  his  estate,  and  by  a 
stranger  to  the  instrument  by  which  such  contingent  remainder  has  been 
oreated.  This  distinction  has  been  clearly  pointed  out  in  the  case  of  John< 
fion  V.  Jacob,  11  Bush,  646.  In  that  case,  the  court  said:  "It  has  frequently 
been  held  that  a  stranger  to  the  instrument,  by  which  contingent  limita* 
tlons  upon  the  title  to  real  property  are  created,  may,  by  a  judgment  regu- 
larly obtained  against  the  life  tenant  in  possession,  bar  the  contingent  re* 
maindermen.  The  reason  for  this  rule  is  obvious.  If  such  was  not  the 
rule,  the  deed  or  will  of  a  gnintor  or  testator  might  so  limit  the  title  passed 
as  to  leave  the  holder  of.  an  outstanding  and  paramount  title  without  rem- 
edy, because  of  his  not  being  able,  until  after  the  happening  of  some  remote 
event,  to  ascertain  the  persons  against  whom  to  institute  his  action.  *  *  • 
Our  attention  has  been  particularly  called  to  the  case  of  Gifford  v.  Hart, 
18  Grattan,  684.  In  each  of  these  cases 'the  complaint  was  a  stranger  to  the 
title  under  and  thnmgh  which  the  contingent  remaindermen  claimed  title. " 

In  the  case  of  Fritsch  v.  Klausing,  11  *Ky.  Law  Rep.,  7P0,  the  court  said: 
"'All  the  parlies  having  a  vested  interest  were  represented  and  had  their  day 
in  court.  The  sale  was  made  and  A.  8.  Klausing  l)ecame  the  purchaBer, 
and  we  presume  complied  with  the  terms  of  the  stile.  It  was  not  necessary 
to  make  those  who  might  be  heirs  of  Anderson,  parties  to  the  action.  Their 
interests,  if  any  they  had,  were  of  so  remote  a  character  as  not  to  be  esti- 
mated or  detined."  (19  Ky.  Law  Kep.,  1771;  17  B.  Mon.,  874;  HO  Ky.  Law 
Rep.,  879.) 

T.  Hensley,  who  enforced  this  improvement  lien  on  this  lot,  was  a  stranger 
to  the  instrument  or  will  by  which  the  conting<-nt  limitations  upon  the 
title  to  this  real  estate  were  created,  and  by  reason  of  his  judgment  regu- 
larly obtained  against  the  life  tenant  in  possession  and  H.  B.  Parsons  who 
held  the  first  estate  in  remainder.  Consequently  under  the  authorities  re- 
ferred to,  we  are  constrained  to  hold  that  appellees  have  no  interest  in  the 
lot  described. 

Therefore,  the  judgment  of  the  lower  court  is  reversed  and  cause  is  re- 
manded for  further  proceedings  consistent  with  this  opinion. 


WATTS  V.  National  cash  register  co. 

(Filed  January  8,  1904-Not  to  be  reported.) 

1.  Conditional  sales— Appellee  contracted  to  sell  appellant  a  cash  register 
-conditioned  upon  a  waiting  that  if  after  thirty  days  appellant  should  decide 
it  was  not  the  machine  for  his  business  he  should  be  permitted  to  exchange 
it  for  another,  or  ship  it  back  to  appellee.  Appellant,  after  the  expiration 
of  the  thirty  days,  wrote  appellee  stating  that  "the  register  was  not  satisfac- 
tory to  him,"  but  did  not  offer  to  exchange  it  for  another,  nor  offer  to  ship 
It  back,  but  merely  asked  appellee  what  he  should  do  with  it.    He  used  the 
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register  for  six  months.  Upon  a  suit  by  appellee  on  the  contract  an^instnio^ 
tion  br  the  trial  court  telling  the  jury  ''that  it  was  appellant's  duty,  af tec- 
thirty  days  trial,  if  he  decided  that  it  was  not  the  machine  for  his  business^ 
to,  within  a  reasonable  time,  notify  the  vendor  company  that  the  machine 
was  not  suitnble  for  his  business,  and  demand  an  exchange  for  another- 
register,  or  to  ship  that  one  back  to  said  company,  and  that  if  he  failed  after- 
a  reasonable  length  of  time  to  do  either  of  these  things,  they  must  find  for- 
the  company,"  was  proper. 

8.  Same— ''Where  an  article  is  sold  on  trial,  the  sale  is  not  complete  untik 
approval  is  given,  either  expressly  or  by  implication,*'  and  the  sale  beoomea 
absolute  if  it  is  retained  an  unreasonable  length  of  time. 

Montgomery  ^  Lee  for  appellant. 

Victor  F.  Bradley  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellee  contracted  to'  sell  to  appellant  one  of  its  cash  registering  roa^ 
chines  for  $826,  payable  in  installments.  The  contract  was  reduced  t<K 
writing,  and  signed  by  appellant,  but  appellee's  agent,  who  negotiated  the- 
sale,  gave  to  appellant  at  the  same  time  the  following  writing,  which  W6> 
hold  constituted  a  part  of  the  contract  between  the  parlies:  "In  considera- 
tion of  the  contract  given  us  to-day,  we  hereby  agree  that  should  you,  after- 
thirty  days  use  of  the  register,  decide  that  it  is  not  the  machine  for  your- 
business,  to  allow  you  to  exchange  same  for  any  other  register  we  make,  or- 
ship  tha  register  back  to  us,  thereby  closing  the  account  In  full." 

The  register  was  shipped  to  appellant,  and  received  by  him.  The  thirty 
days'  trial  expired  about  the  1st  of  July.  On  the  1 2th  of  July  appellant  wrote- 
a  letter  to  appellees  at  their  principal  olHce  at  Dayton,  Ohio,  stating  that  the- 
register  was  not  satisfactory  to  him,  but  he  did  not  offer  to  exchange  it  for- 
another,  nor  did  he  ship  the  register  back  to  them.  He  merely  asked  appel- 
lee what  he  should  do  with  it.  Appellee  responded  that  they  would  hold 
him  to  the  siile,  evidenced  by  the  written  contract,  which  he  had  signed  and: 
delivered  to  them.  Appellant  retained  possession  of  the  machine  for  about, 
six  months,  and  continued  to  use  it  as  a  cash  drawer,  but  says  he  did  not 
use  it  "for  the  purpose  for  which  it  was  made." 

The  trial  court,  Instructing  the  jury,  told  them  that  it  was  appellants* 
duty,  after  thirty  days'  trial,  if  he  decided  that  it  was  not  the  machine  for- 
his  business,  to,  within  a  reasonoble  time,  notify  the  vendor  company  that 
the  machine  was  not  suitable  for  his  business,  and  to  demand  an  exchange- 
for  another  regist<rr,  or  to  ship  that  one  back  to  said  company,  and  that  if 
he  failed  after  a  reasonable  length  of  time  to  do  either  of  these  things,  they 
must  find  for  the  company.  We  are  of  opinion  that  this  instruction  was. 
right,  and  that  the  verdict  of  the  jury  finding  against  appellant  was  author- 
ized by  th«  evidence  and  by  the  law. 

Where  an  article  is  sold  on  trial,  the  sale  is  not  complete  until  approval  is 
given,  either  expressly  or  by  implication,  resulting  ft-om  keeping  the  goods, 
beyond  the  time  allowed  by  the  agreement  for  trial.  If  the  goods  should  he^ 
retained  for  an  unreasonable  length  of  time  after  the  period  allowed  for- 
trial,  the  sale  becomes  absolute.  (Benjamin  on  Sales,  696-6;  McCormiok. 
Harvesting  Machine  Co.  v.  Arnold,  26  Ky.  Law  Rep.»  66&L)    It  waa  appeK 
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last's  duty,  if  he  would  reject  the  coDditional  sale  of  the  register  to  him,  to 
have  returned  It  to  appellee  as  hy  the  terms  of  the  oontraot  it  was  stipulated 
that  he  might  do.  Having  failed  for  an  unreasonable  length  of  time  to  do  so, 
although  the  company  was  insisting  that  he  was  bound  to  take  the  machine 
anyhow,  he  impliedly  ratified  the  sale  under  the  oontraot. 
Therefore,  the  judgment  is  aflSrmed,  with  damages. 


ROGERS  V,  COSTIGAN. 

(Filed  January  8,  1904— Not  to  be  reported.) 

Decedent's  estate— claims  against—Evidence— Plea  of  non  est  factum— 
"Where  appellant  claims  that  she  loaned  her  deceased  uncle  tAr.o,  taking  hia 
promissory  note,  it  appearing  from  the  evidence  that  the  appellant  had  saved 
up  that  amount  of  money,  that  the  uncle  owed  that  much  at  the  time  of  the 
loan  with  which  to  pay  an  assessment  for  street  improvements,  that  appel- 
lant was  seen  to  deliver  the  money  to  the  uncle,  that  he  had  attempted  to 
borrow  the  money  from  another  for  the  same  purpose  and  had  failed,  and 
where  several  witnes^s,  though  not  experts,  testified  that  they  were  ac- 
<]uainted  with  the  handwriting  of  deceased  and  that  in  their  opinion  the  note 
"w&B  written  by  him^  It  was  error  for  the  trial  court  to  reject  the  claim  in  an 
action  against  the  estate  for  its  payment,  such  evidence  supporting  its  gen- 
fineness* 

H.  M.  Dumont  for  appellant. 

E.  W.  Hawkins,  Jr.,  for  W.  J.  Costlgan. 

Thofi.  Healey  for  executrix. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  Delia  Rogers,  claims  that  on  January  18,  1897,  she  loaned  to 
Pheilm  Rogers  $600,  and  that  he  on  that  date  executed  to  her  the  following 
promissory  note: 

*'I  promise  to  pay  to  the  order  of  Delia  Rogers  $600  at  any  time  as  she 
wants  to  force  her  claim.     Signed  in  duplicate.     January  13,  1897. 

"PHELIM  ROGERS." 

The  maker  of  the  note  was  appellant's  uncle,  and  lived  with  her  and  her 
sister  for  several  years  just  before  his  death.  He  left  their  home  and  took 
up  his  residence  elsewhere  a  few  months  before  his  death.  A  few  days  before 
his  death,  appellant  sued  him  upon  the  note,  but  he  died  before  answering 
the  suit.  In  the  suit  brought  by  a  creditor  to  settle  Phelim  Rogers'  estate, 
appellant  filed  the  note  as  a  claim.  The  defense  of  the  executrix  is  that  the 
note  is  not  the  act  and  deed  of  Phelim  Rogers,  because  it  is  alleged  that  it 
lias  been  raised  from  160  to  t600  by  the  unauthorized  addition  of  the  figure 
naught  to  the  160  after  it  was  signed  and  delivered  by  Phelim.  The  com- 
missioner, upon  the  proof  heard  before  him,  reported,  allowing  the  claim. 
Upon  the  trial  of  the  exceptions  the  circuit  court  rejected  the  claim. 

The  only  question  is,  whether  the  action  of  the  circuit  court  is  sustained 
by  the  evidence.  It  is  shown  that  appellant,  Delia  Rogers,  was  a  single 
woman,  and  has  worked  for  a  number  of  years  in  manufacturing  establish- 
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ments  in  CinciDnati,  receiving  $8  or  89  a  week.  Her  sister,  with  whom  sh^ 
lives,  is  also  a  single  woman,  and  works  as  an  embosser,  receiving  about 
the  same  wages.  For  a  time  she  also  conducted  a  retail  grocery  In  Newport. 
They  each  testify  that  appellant  Delia  had  saved  up  through  a  number  of 
years  more  than  $600;  that  Phelim  Bogers,  their  uncle,  who  owned  several 
small  pieces  of  real  estate,  worth  probably  12,000  or  13,000,  sought  to  borrow 
1800  from  appellant  with  which  to  pay  an  assessment  for  strt'et  Improvement 
he  was  owing  to  the  city  of  Newport.  They  each  testify  that  the  money  wab 
in  the  house,  and  the  sister,  Kat«  Ilogers,  t<3Stifles  that  she  delivered  th^ 
cash,  being  currency  and  gold  coin,  to  her  sister  Delia,  and  saw  Delia  de- 
liver  it  to  Phelim  Rogers,  and  saw  Phelim  execute  the  note  in  question. 
Another  witness,  who  had  married  a  niece  of  Phelim  Rogers,  testifies  that 
on  several  occasions  the  decedent  had  told  him  that  he  had  bori'owed  1600 
from  Delia  Rogers  and  had  executed  his  note  for  it.  Another  witness,  a 
working  girl,  testified  that  she  had  some  money  saved  up,  and  that  Phelim 
Hogers,  about  the  time  of  the  execution  of  this  notts  applied  to  her  to  bor- 
row several  hundred  dollars  to  pay  a  debt  that  he  was  owing  the  city  for 
street  improvements.  A  sister  of  this  last  witness  testilled  that  she  heard 
Phelim  Rogers  tell  her  father  shortly  after  the  conversation  hist  referred  to, 
that  he  had  borrowed  the  money  hp  needed  from  Delia  Rogers;  that  he  had 
borrowed  several  hundred  dollars.  Another  witness,  a  young  man,  testified 
that  he  had  gone  to  the  house  of  Delia  Hogers  and  her  sister  to  pay  a  call, 
when  Phelim  Rogers  drove  him  away,  stating  that  he  was  satisfied  that  this 
oaller  had  "designs  upon  his  ffiOO  note  that  Delia  held.*'  It  was  shown  that 
Phelim  Rogers  at  that  time  did  owe  the  city  of  Newport  about  $600  for  street 
Improvement  assessment,  hut  ihat  he  did  not  pay  it,  and  it  was  not  paid  at 
his  death.  Several  of  these  witnesses,  who.  however,  do  not  qualify  them- 
selves as  experts,  say  that  in  their  opinion  the  handwriting  of  the  note  is- 
Phelim  Rogers'  handwriting,  that  they  are  acquainted  with  it,  and  that  all 
of  it  is  in  his  handwriting. 

The  only  witness  again.st  appellant  was  an  expert  in  handwriting,  who 
testified  that,  in  his  opinion,  the  last  cipher  to  the  $600  In  the  note  had  been 
added  by  a  different  pen  in  somewhat  different  ink,  and  by  a  person  making 
a  different  stroke  from  the  other  figures.  This  was  all  the  evidence.  We  are^ 
of  the  opinion  that  the  trial  citmrt  erred  in  rejecting  the  claim.  The  pre- 
ponderance of  the  evidence  clearly  supports  the  genuineness  of  the  note  and 
of  the  indebtedness  of  its  maker  to  appellant  in  the  sum  of  $fiOO. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  enter  a 
judgment  in  favor  of  appellant  against  Phelim  Rogers'  executrix  for  the 
amount  of  the  note  sued  on  and  its  interest. 


PENNSYLVANIA  FIRE  INSURANCE  CO.  v.  YOUNG,  &o. 

(Filed  January  8,  1904— Not  to  be  reporte»d. ) 

1.  Insurance— Invoice— Proof  of  loss— In  an  action  on  a  policy  of  insurance 
where  a  default  judgment  was  rendered,  it  was  not  error  to  set  the  judg- 
ment aside  during  the  term  and  after  the  expiration  of  three  days  there  being 
Xxo  question  of  fact  nor  a  verdict  of  a  jury  and»  therefore,  sections  840  and 
B42  of  the  Civil  Code  do  not  apply,  the  question  being  governed  by  the  oom^ 
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raon-lnw  rule,  by  which   courts  have  control  over  their  judginente  diirlng- 
the  term  at  which  they  are  rendered. 

2.  Same— Instructions— Failure  of  the  trial  court  to  instruct  the  jury  as  to  • 
the  plea  that  appellee  failed  to  take  an  invoice  of  its  stock  can  not  be  com- 
plained of  where  appellant  offered  no  proof  in  support  of  this  alleRation. 

H.  J.  Webb  for  appellant. 

D.  G.  Park  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the?  court  by  Judge  Nunn. 

This  action  was  iu.stituted  in  the  Graves  (Mrcuit  Court  on  February  16, 
1903,  by  appellees  C.  D.  Young  &  Co.  against  appellant,  to  recover  losses 
sustxiiued  by  lire  on  an  insurance  policy  issued  June  i8,  H'Og,  on  their  stock 
of  goods  and  fixtures  at  Bons  SUition  in  Graves  county. 

A  total  loss  was  alleged  and  they  sought  to  recover  |7tjO  on  the  stock  and 
$100  on  fixtures,  the  full  amount  of  the  policy,  fS(Hl  The  fire  r>ocurred  No- 
vember 10,  1*J02.  and  no  i>roof  of  loss  was  ever  furnishtd,  though  immediate 
notice  in  writing  of  the  loss  was  given. 

In  the  petition,  after  setting  forth  the  terms  and  amount  of  the  policy, 
and  the  loss  and  value  of  the  property,  it  was  alli-^id.  "That  by  the  terms 
of  the  policy  the  defendant  (appellant)  agreed  to  pay  to  them  the  full  amount 
of  insurance  on  the  stock  of  merchandise,  furniture  and  fixtures,  aggregating 
$800,  but  it  has  failed  and  refused,  and  still  refuses,  to  pay  plaintiff  any  part 
of  such  loss,  and  has  denied  and  still  denies  any  liability  whatever  on  such 
policy;  that  the  defendant  company  was  immediately  notified  by  plaintiffs 
in  writing  of  a  loss  by  fire,  and  defendant,  through  its  agents,  induced 
plaintiffs  to  t)elieve  an  adjuster  would  be  .sent  to  adjust  the  loss  from  time 
to  time,  until  the  sixty  days  had  expired  tor  making  proof  of  loss  within 
the  terms  of  the  policy;  but  has  since  failed  and  refu.sed  to  send  an  adjuster 
to  settle  or  adju.st  the  loss  in  any  manner,  and  denies  liability  as  aforestiid, 
and  refuses  to  pay  any  part  of  such  loss. " 

Process  was  served  on  the  insurance  commissioner,"  and  on  March  3,  1908, 
judgment  was  rendered  V)y  default  against  appellant  for  1800,  with  interest 
from  that  date,  and  the  costs  of  the  action.  On  March  10,  19()3,  and  during 
the  same  term  of  court  at  \vhich  the  default  judgment  was  rendered,  the  ap- 
pellant, by  its  attorney,  moved  the  court  To  set  aside  this  judgment  and  per- 
mit it  to  file  its  answer  to  the  petition  of  appellee.  The  court  heard  3vidence 
oil  the  trial  of  this  motion  and  set  aside  the  default  judgment,  and  permitted 
appellant  to  file  its  answer,  to  which  appellees  excepted.  This  is  the  first 
question  to  be  settled  on  this  appeal. 

This  was  not  a  case  in  whicl;  a  motion  to  set  aside  a  judgment  should  have 
been  made  within  three  days  after  the  judgment  was  rendered.  There  was 
no  issue  of  fact  tried  and  decided  by  the  court,  nor  a  verdict  of  a  jury,  as  a 
basis  for  this  judgment,  and,  therefore,  sections  340  and  342  of  the  Civil  Code 
do  not  apply,  and  this  question  is  governed  by  the  common-law  rule,  by 
which  courts  have  control  over  their  judgments  during  the  term  at  which 
they  are  rendered,  and  motions  to  set  aside  such  judgments  may  be  made  at 
any  time  during  the  term  at  which  they  are  rendered.  (Righsburger  v. 
Bailey,  102  Ky.,  609.)    It  was  withiut  he  power  and  discretion   of  the  court. 
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upon  the  facts  as  shown  in  the  record,  to  set  aside  the  judffmeiit  and  permit 
•appellaDt  to  file  its  answer,  and  in  our  opinion  the  lower  court  did  not  abuse 
Us  discretion  to  such  an  extent  as  would  authorize  this  court  to  interfere. 

Appellant,  in  its  answer,  filed  March  lA,  1908,  did  not  controvert  the  alle- 
gations of  appellees'  petition  as  to  proof  of  loss  and  denial  of  any  liability 
whatever  and  its  refusal  to  pay  or  adjust  the  loss,  but  alleged :  '*That  it  was 
part  of  the  contract  of  insurance  that  plaintiff,  being  the  assured  under  the 
policy,  would  take  an  inventory  of  stock  on  hand  at  least  once  in  each  cal- 

-ender  year,  and  unless  such  inventory  had  been  taken  within  twelve  months 
prior  to  the  date  of  the  policy,  one  should  be  taken  in  detail  within  thirty 
days  thereof,  or  the  policy  should  then  be  null  and  void,  and  upon  demand 

•of  the  assured  any  unearned  premium  from  that  date  should  be  returned; 
that  defendant  denies  that  such  inventory  was  taken  by  the  plaintiffs  at  the 
time  of  the  issual  of  the  policy,  and  none  was  taken  within  thirty  days  after 
the  issual  thereof,  which  time  it  sayfi  expired  before  the  time  of  the  alleged 

■destruction  of  plaintiff's  property,  and  that  by  reason  of  plaintiffs'  failure 
to  comply  with  this  condition  of  the  policy,  that  the  policy  was  forfeited 

-and  became  null  and  void,  and  no  action  can  be  maintained  thereon." 

It  was  also  denied  by  the  answer  that  the  stock  insured  was  of  the  value 
alleged  in  the  petition,  but  averred  that  $800  was  its  full  value  at  the  time 
it  was  destroyed  by  fire,  and  that  the  appellant,  if  liable  for  any  part  of  the 
loss,  was  only  responsible  for  three-fourths  of  the  value  of  this  stcok,  to  wit. 
$225.  Appellees  filed  their  reply  to  this  answer,  to  which  appellant  filed  a 
rejoinder. 

On  the  1st  day  of  April,  1908,  on  the  day  this  case  was  tried,  but  before 
entering  the  trial,  appellant  presented  and  offered  to  file  an  amended  an- 
swer, to  the  filing  of  which  the  court  sustained  an  objection,  and  refused  to 
allow  it  to  be  filed,  to  which  appellant  excepted.  A  trial  was  had,  nnd  the 
jury  returned  a  verdict  for  appellee,  for  the  sum  of  $750.  The  appellant  filed 
reasons  and  moved  the  court  to  grant  it  a  new  trial,  which  the  court  refused. 
The  court  gave  to  the  .jury  only  one  instruction,  which,  in  substance,  is  as 
follows:  To  find  for  the  appellee  three- fourths  of  what  they  might  believe 
from  the  evidence  was  the  reasonable  cash  value  of  their  stock  of  goods  and 
of  their  fixture.s  destroyed  by  fire  on  the  10th  day  of  November,  1902,  not  to 
exceed  1700  for  stock  and  $100  for  fixtures,  and  in  no  event  more  than  1800. 
The  appellant  complains  because  the  court  refused  to  instruct  on  its  plea 
that  appellees  failed  to  take  an  invoice  of  its  stock,  as  required  by  its  lolicy. 
Even  though  this  had  been  a  defense  to  the  action,  which  it  is  not  necessary 
to  here  decide,  the  court  was  right  in  this,  as  appellant  failed  to  introduce 
any  proof  to  fiustain  this  allegation ;  but,  on  the  other  hand,  appellee  proved 
that  the  invoice  was  taken,  and  produced  it  on  the  trial,  with  the  original 
bills  of  all  purchases  of  goods  made  by  them  after  the  date  of  the  policy, 
together  with  a  report  of  the  daily  sales  made  by  the  firm.     With  this  un- 

•  contradicted  proof,  and  the  condition  of  the  pleadings,  the  court  had  nothing 
to  submit  to  the  jury  except  the  value  of  the  property  at  the  time  it  was  de- 
stroyed, and  upon  this  question   the  testimony  sustained  the  verdict  of  the 
jury. 
The  only  remaining  question  to  be  determined  is:  Did  the  court  err  in  re- 

. fusing  to  allow  appellant  to  file  its  amended  answer  in  which  it  denied  that 
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it  had  waived  by  any  act  the  proof  of  loss  as  required  by  the  ooDtract,  or 
that  it  had  denied  its  liability  thereon,  and  also  alleged  that  there  was  a 
provision  in  the  policy  as  follows:  "This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  endorsed  thereon,  or  added  thereto,  shall  be  void  if  the 
Interest  of  the  insured  be  other  than  unconditional  and  sole  ownership;  or 
if  the  said  insurance  be  personal  property,  and  be  or  become  encumbered  by 
chattel  mortgage,"  and  then  averred  that  appellee  C.  D.  Young  on  the  27th 
day  of  June,  1003,  the  day  before  the  property  was  insured,  executed  and  de- 
livered a  mortgage  to  Beulah  Young  on  his  half  interest  in  the  stock  of 
^oods  and  fixtures,  to  secure  her  in  the  payment  of  fSOO  owing  by  him  to 
her,  and  then  used  this  language:  "Defendant  says  that  in  negotiating  and 
procuring  said  policy  of  insurance  the  plaix^tlff  wrongfully  and  fraudulently 
concealed  the  existence  of  said  mortgage  from  it  and  from  its  agent  from 
whom  it  was  procured;  and  it  nor  its  agent  did  not  know  the  existence  of 
-said  encumbrance ;  that  the  same  was  material  to  the  risk,  and  that  it  would 
not  have  issued  the  policy  If  it  had  known  of  the  encumbrance." 

With  reference  to  the  first  proposition  contained  in  the  amended  answer,  it 
Is  sufficient  to  say,  that  by  its  original  answer  It  admitted  a  waiver  of  proof 
of  loss  by  its  denial  of  any  liability  whatever  on  the  policy,  and  a  refusal  to 
adjust  or  pay  the  loss  in  any  manner,  before  the  action  was  instituted,  and 
in  addition  to  these  admissions,  it  denied  any  liability  whatever  on  the  pol- 
icy, and  insisted  on  the  policy  being  void  for  the  alleged  failure  to  comply 
with  the  'inventory  clause,"  and  again  in  its  proposed  amended  answer  it 
4kgain  asserts  that  it  is  not  liable  for  any  part  of  the  sum  claimed  by  reason 
of  the  destruction  of  this  property  for  the  additional  reason,  as  it  claims, 
that  G.  D.  Yoiing's  interest  in  the  property  was  mortgaged  to  secure  ISOO. 

We  are  of  the  opinion  that  under  the  facts  of  this  case  there  was  a  waiver 
of  the  preliminary  proofs  of  loss. 

In  the  case  of  Home  Insurance  Co.  v,  Gaddis,  3  Ky.  Law  Rep.,  Ifil,  the 
•court  said:  "By  the  terms  of  the  policy  the  assured  could  not  maintain 
Action  thereon  without  making  the  required  preliminary  proofs,  but  when 
the  company  deny  their  liability  and  refuse  to  pay  upon  other  grounds  which 
would  not  have  been  removed  by  such  proofs,  then  the  proofs  would  have 
been  vain  and  futile,  and,  therefore,  need  not  be  made." 

In  the  case  of  Insurance  Co.  v.  Moiiroe  Jefferson,  &c.,  101  Ky.,  1ft,  the 
court  in  discussing  a  demurrer  to  a  petition  on  a  fire  policy  which  failed 
to  allege  that  the  preliminary  proofs  had  been  made,  or  to  state  any  rea- 
son why  they  had  not  been  made,  said:  "And  again  we  must  say  that 
good  pleading  required  such  averment  or  a  statement  of  facts  showing 
a  waiver  by  the  company  of  the  notice  and  proof  required  by  the  terms  of 
the  policy.  The  company,  however,  did  not  stand  by  its  demurrer,  and  look 
ing  to  the  answer  we  find  that  its  real  defense  to  the  action,  besides  the  issue 
-as  to  value,  is  that  the  existence  of  certain  morlgoges  on  the  property  was 
•concealed  from  the  company  and  its  agents,  by  reason  of  which  the  policy  is 
•claimed  to  be  void  from  the  beginning.  The  question  of  notice  and  proof  of 
loss,  therefore,  becomes  unimportant,  as  the  giving  of  the  notice  and  the 
production  of  the  proof  must  have  been  unavailing  to  the  policy  holders  in 
the  face  of  the  contention  that  the  policy  was  void  in  any  event." 

The  lower  court  had  discretion  in  the  matter  of  allowing  the  amended  an- 
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swer  to  be  filed.  The  only  question  to  be  determined  is,  did  the  lower  court 
abuse  the  discretion  to  such  aii  extent  as  this  court  ouj<ht  to  int-erfere.  We 
think  not.  The  fire  occurred  November  10,  1902;  the  suit  was  brought  Febru- 
ary 16,  1903;  summons  served  and  default  judgment  rendered  March  3,  1903. 
On  motion  of  defendant  this  judgment  was  set  aside  March  16,  and  on  that 
day  it  filed  its  answer,  alleging  the  policy  was  void  because  assured  failed  to 
comply  with  the  "invoice  clause."  On  that  day  appellee  filed  reply,  and  on 
the  26th  of  March  filed  invoices  and  bills  of  purchases  of  goods  bought  after 
the  dnt-e  of  the  policy.  On  the  Ist  of  April,  when  the  case  was  called  for 
trial,  then  this  amended  answer  was  offered.  The  only  reason  presented 
why  it  was  not  offered  before,  was  as  follows:  "Def»'ndant  would  beg  leave 
to  amend  its  (>riginal  answer  herein  and  say  that  the  original  answer  in  this 
case  was  written  by  their  attorney  who  was  not  At  the  time  in  possession  of 
all  the  fact.s  constituting  their  defense  herein." 

There  was  no  statement  made  why  the  attorney  was  not  in  possession  of 
all  the  facts  at  the  time;  whether  it  was  by  mistake,  or  oversight,  or  inad- 
vertence. From  the  language  used,  the  court  had  reason  to  believe  that  ap- 
pellant at  the  time  of  the  filing  of  its  original  answer  knew  of  the  existence 
of  the  mortgage,  and  intentionally  withheld  this  fact  fi-om  its  attorney,  and 
determinod  to  lia.^e  it.s  defen.se  alone  on  the  failure  of  the  assured  to  comply 
with  the  "invoice  clause"  of  the  policy,  and  it  was  developed  on  the  trial 
that  appellant's  agents  knew  of  this  mortgage  months  before  this  suit  was 
instituted. 

For  this  reason  the  judgment  is  atfinned. 


LEWIS,  cScc.  V.  t^IZEMOKE,  &c. 
(Filed  January  8,  litOS— Not  to  be  reported.) 

1.  Title  to  land— T^astards-  In  this  notion  fippf  Hants  attack  the  title  of  ap- 
pellees to  a  tract  of  land  on  the  alleged  ground  that  their  vendor  was  a  bas- 
tard and.  therefore,  incapable  of  inheriting  from  his  father  who  derived  title 
to  the  land  by  a  patent  from  the  Commonwealth.  Held— That  in  the  ab- 
sence of  stnmg  proof  to  the  contrary  the  presumption  must  prevail  after  the 
lapse  of  many  years  that  appellees'  vendor  was  of  legitimate  birth. 

2.  Legitimacy  of  children— The  law  presumes  the  legitimacy  of  children 
and  the  burden  of  overthrowing  that  presumjiiion  rests  upon  the  party 
claiming  the  contrary. 

a.  Title  bond— Unrecorded  Instrunients— Where  a  title  bond  executed  by 
the  father  to  the  son,  though  not  recorded,  was  insufficient  to  pjiss  the  legal 
title,  yet  it  invested  him  with  such  an  equitable  title  as  to  render  a  re- 
corded deed  to  his  vendees,  which  was  recorded  before  the  death  of  his 
father,  valid,  because  it  was  constructive  notice  to  all  parties  of  the  equitable 
title  conferred  by  the  liond. 

Hazelrigg  &  Chenault  for  appellants. 

T.  G.  Lewis,  O.  B.  Logan  and  T.  L.  Edelen  for  appellees. 

Appeal  from  Leslie  Circuit  C"urt. 

Opinion  of  the  court  by  Judge  Settle. 

Appellants  sued  appellees,  and  obtained  an  attachment  against  them,  for 
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the  value  of  timber  cut  upon  a  tract  of  land  lying  on  the  Puncheon  Camp 
Branch  of  Rook  House  creek,  on  the  waters  of  the  Middle  Fork  of  Kentucky 
river,  of  which  appellants  claim  to  be  the  owners. 

The  land  was  patented  by  the  Commonwealth  to  Edward  Sizemore,  De- 
cember 33,  1864,  upon  a  survey  made  in  September,  1863.  Appellant  claims 
title  under  a  deed  from  the  collateral  heirs  of  the  patentee,  Edward  Size- 
more.  The  appellees  also  claim  to  own  the  land  under  a  deed  from  JoIib 
Sizemore,  alias  "Blue  Buck,"  who  was  the  only  child  of  Kdward  Sizemore. 

It  is,  however,  cont.ended  by  the  appellants  that  "Blue  Buck"  was  a  bas- 
tard son  of  Kdward  Sizemore,  and.  therefore,  incapable  of  inheriting  from 
the  father.  This  is  denied  by  appellees.  It  is  claimed  by  appellees,  and 
shown  by  abundant  evidence,  that  Edward  Si/emore  about  the  beginning  of 
the  civil  war  executed  to  his  son,  "Blue  Buck."  a  title  bond  for  the  land  in 
controversy,  having  sold  it  to  him  for  a  gun  and  heifer.  The  bond  was  de- 
stroyed when  "Blue  Buck's"  house  was  burned  some  years  later.     • 

In  1876,  Blue  Buck  conveyed  the  land  by  deed  to  Wm.  Sizemore,  Edward 
Gibson  and  Thomas  Gibson,  find  it  is  not  denied  that  this  deed  wa.s  regu- 
larly recorded.  Appellees  hold  under  it,  and  they  insist  that  this  recorded 
deed  gave  the  appellants  constructive  notice  of  its  existence,  and  of  appel- 
lees' claim  of  title,  before  and  at  the  time  they  (appellants)  attempted  to  , 
take  title  of  the  collateral  heirs.  It  is  not  denied  that  "Blue  Buck"  was 
a  son  and  the  only  child  of  Edward  Sizemore.  The  only  controversy  on  this 
point  is  as  to  whether  or  not  he  was  a  bastard.  On  this  point  the  witnesses 
are  many,  and  the  evidence  conflicting.  Several  persons  testifled  that  Ed- 
ward Sizemore  was  never  married  to  the  "Muncie"  woman,  who  was  the 
mother  of  "Blue  Buck, "  and  that  his  father  si^id  he  was  a  bastard;  and 
others  that  the  parents  were  married,  and  that  the  father  said  the  son  was 
his  legitimate  child.  The  law  presumes  the  legitimacy  of  all  children,  and 
the  burden  of  overthrowing  that  presumption  rests  upon  the  party  claiming 
the  contrary. 

We  find  the  law  on  this  question  thus  clearly  stated  by  Judge  Robertson 
in  Strode  v.  McGowan's  Heirs,  2  Bush,  091:  "For,  obvious  reasons,  the  law 
presumes  that  every  child  in  a  christian  country  is  prima  facie  the  offspring 
of  a  lawful,  rather  than  a  meretricious,  union  of  the  parents,  and  that  con- 
sequently, the  mother,  either  by  actual  marriage  or  by  cohabitation  and 
recognition,  was  the  lawful  wife  of  the  father,  and  in  the  ab.sence  of  any  neg- 
ative evidence,  no  supplemental  proof  legal  of  marriage  will  be  necessary  to 
legitimate  the  offspring.  Mere  rumor  is  insufficient  to  bastardize  issue,  or  re- 
quire positive  proof  of  actual  marriage.  If  the  presumption  be  false,  repel- 
lant  facts  may  be  generQlly  established:  and  if  such  fact  can  not  be  clearly 
proved,  the  presumption  from  mere  filiation  should  stand." 

This  case  illustrates  the  propriety  of  the  foregoing  rule.  The  son,  the 
legitimacy  of  whose  birth  is  here  attacked,  was  born  about  1821.  There  are 
few  persons  yet  living  who  would  be  able  to  testify  of  their  own  knowledge 
as  to  the  facts  connected  with  his  birth  or  parentage.  Mere  rumor  should 
not  be  allowed,  therefore,  to  stamp  his  birth  with  illegitimacy.  We  are  of 
the  opinion  that  the  presumption  of  the  legitimacy  of  "Blue  Buck's"  birth, 
supported  as  It  is  by  long  lapse  of  time  and  some  slight  evidence  from  the 
lips  of  living  witnesses,  ought  to  be  allowed  to  prevail  as  against  the  unsat^ 
iflfactory  evidence  produced  by  the  appellants  to  the  contrary. 
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In  addition,  It  may  be  said  that  though  the  title  bond  executed  to  **Blae 
Buck"  by  his  father,  being  an  unreoordable  Instrument,  was  Insufficient  to 
pass  the  legal  title  to  the  land,  It  did  Invest  him  with  an  equitable  right  or 
title,  and  by  the  deed  whluh  he  made  conveying  the  land  to  his  vendees, 
^which  was  duly  recorded,  before  the  death  of  Edward  Slzemore,  the  vendor 
In  the  title  bond,  the  alleged  collateral  heirs  of  the  latter  were  constructively 
Notified  of  the  equitable  title  conferred  by  the  bond,  so  even  If  *'Blue  Buck" 
were  only  a  bastard,  It  would  nevertheless  be  right  to  let  the  equitable  title 
of  the  appellees  derived  from  his  deed,  prevail  as  against  the  claim  of  title 
•Bttempted  to  be  asserted  by  appellants. 

As  the  judgment  of  the  lower  court  is  in  accord  with  the  views  herein  ex- 
pressed the  same  Is  affirmed. 


SCOTT'S  ADM'R  v.  SCOTT,  &c. 
(Filed  January  8,  1904— Not  to  be  reported.) 

1.  Marriage— Validity  of— Presumption— Where  upon  the  death  of  S., 
"who  left  an  Insurance  policy  payable  to  this  wife,  and  a  former  wife  set  up 
a  claim  to  it,  the  fact  that  the  decedent  had  been  separated  from  the  former 
wife  for  fifteen  years,  that  she  lived  near  him  and  the  wife  by  a  subsequent 
marriage,  permitted  her  children  to  visit  them  and  yet  was  never  known  to 
deny  the  fact  that  he  was  divorced  from  her,  or  to  make  complaint  of  his 
subsequent  marriage,  are  such  facts  as  create  a  strong  presumption  that  the 
last  marriage  was  legal. 

2.  Same— Burden  of  proof— Where  a  marriage  is  shown  in  fact  the  law  pre- 
sumes, especially  after  the  lapse  of  many  years,  in  favor  of  its  legality,  and 
the  burden  is  upon  the  party  objecting  to  its  validity  to  prove  that  It  is  not 
valid. 

3.  Same— Presumptions— The  law  supports  the  presumption  of  the  legal 
dissolution  of  the  first  marriage  tiecause  of  its  concern  for  the  legitimacy  of 
the  offspring,  and  for  the  integrity  of  the  family  and  the  policy  that  favors 
the  capacity  of  inheritance. 

4.  Insurance— W^agering— Where  a  policy  of  Insurance  was  voluntarily 
taken  by  the  husband  fur  the  benefit  of  the  wife  who  was  dependent  upon 
him  for  a  support  and  whose  every  interest  would  be  advanced  by  his  con- 
tinuing to  live,  the  contract  can  not  he  regarded  as  within  the  rule  which 
prohibits  the  wagering  of  policies,  she  having  an  Insurable  interest  in  his 
life. 

A.  A.  Hiigan  for  appellant. 

Wm.  Kri( cer  and  Burwell  K.  Marshall  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  crurt  by  Judge  Settle. 

John  M.  Scott  died  intestate  on  the  14th  day  of  May,  1002,  in  Louisville,  Ky., 
his  place  of  residence.  Afterwards,  on  August  22,  1902,  the  appellant,  William 
A.  Earl,  was  by  an  order  of  the  Jefferson  County  Court  appointed  administra- 
tor of  the  estate  of  the  decedent.  Before  his  death,  the  Mutual  Life  Insur- 
ance Co.  of  Kentucky  issued  to  the  decedent  a  policy  of  Insurance,  No.  24,024, 
on  his  life  for  $1,000,  in  consideration  of  t49.40,  then  paid,  and  a  like  sum  to 
be  paid  by  the  insured  on  or  before  the  6th  day  of  January  in  each  year  dur* 
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iDg  the  oontiDuanoe  of  the  polioy.  The  amount  of  the  ingurance  being  pajt. 
able  upon  the  death  of  the  insured  to  bis  "wife,  Nancy  J.  Soott,**  after- 
receipt  by  the  oompany  of  the  necessary  proofs  thereof. 

It  appears  from  the  record  that  John  M.  Scott  was  married  three  tinies^ 
The  first  marriage  was  with  Florilda  Waldron,  in  Louisville,  on  October  18,.. . 
1860.    Five  children  were  born  uf  this  marriage,  three  of  whom  are  livings 
and  of  full  age.    Soott  and  his  first  wife  lived  together  for  about  eighteen- 
years,  then  they  separated,  and  continued  to  live  apart  until  his  death.    Tha. 
seoond  marriage  of  Soott  occurred  in  Gartersville,  Ga. ,  with  Capernia  Willis,^ 
formerly  of  Barren  county,  Kentucky.    She  died  about  fifteen  months  later^ 
leaving  one  child,  who  was  reared  by,  and  yet  lives  with,  the  third  wife. 
The  third  marriage  was  with  Nancy  J.  Willis,  who  is  yet  living.    Thla. 
marriage  occurred  in  Barren  county,  Kentucky,  in  July,  18&0.    The  third 
wife  was  a  sister  of  the  second,  and  she  continued  to  live  with  the  decedent, 
as  his  wife  until  his  death.    One  child  was  born  of  the  last  marriage.    He. 
is  still  living,  and  is  about  eleven  y^ears  of  age. 

The  third  wife,  known  as  Nancy  J.  Scott,  is  the  beneficiary  named  in  the. 
policy,  and  was  found  to  be  in  possession  of  the  policy  after  the  death  of  the^ 
insured.  Proofs  of  the  death  of  the  insured  were  furnished  the  insurance^- 
oompany  by  the  appellee.  Nancy  J.  Scott,  but  as  she,  Florllda  Scott,  the. 
first  wife,  and  W.  A.  Eearl,  administrator  of  the  estate  of  John  M.  Scott, 
the  deceased,  were  all  claimants  of  the  amount  due  under  the  polioy,  this, 
action  was  instituted  by  the  company  to  obtain  of  the  chancellor  advice,, 
and  direction  as  to  the  disposition  to  be  made  of  the  proceeds  of  the  policy, 
and  to  this  end  all  three  of  the  claimants  were  made  defendants,  i\ni\  called 
upon  to  assert  their  representative  claims,  which  was  done  by  proptr  plead- 
ings on  the  part  of  each  of  them.  In  the  meantime,  by  permisRlon  of  the. 
court,  and  agreement  of  the  parties,  the  amount  of  the  policy  was  paid  into, 
court  by  the  insurance  company,  and  an  order  entered  discharging  it  from 
further  liability.  The  judgment  rendered  by  the  chancellor  gave  the  proceeds. 
of  the  policy  to  the  appellee.  Nancy  J.  Scott,  and  from  that  Judgment  the- 
appellants,  £!arl,  administrator,  and  Florilda  Scott  have  appealed. 

It  is  insisted  for  the  administrator  that  the  marriage  of  his  decedent  with 
the  appellee,  Nancy  J.  Scott,  was  invalid,  and  that  by  reason  thereof  she. 
had  no  insurable  interest  in  his  life,  for  which  reason  the  insurance  money 
should  be  received  by  him  as  assets  belonging  to  the  decedent's  estate.  The- 
appellant,  Florilda  Soott,  also  relied  upon  the  alleged  invalidity  of  the  dece- 
dent's marriage  with  the  appellee,  Nancy  J.  Scott,  and  insists  that  she  (ap. 
pellant)  was  never  divorced  from  the  decedent,  and  that  she  was,  therefore^ 
his  only  lawful  wife  at  the  time  of  his  death,  which  entitles  her  to  the  in- 
surance due  under  the  policy.  Upon  the  other  hand,  the  appellee,  Nancy  J. 
Scott,  contends  that  the  copy  of  the  mtirriage  license,  and  the  certificate  of ' 
the  minister,  showing  the  solemnization  of  the  rights  of  matrimony  between 
her  and  the  decedent  presented  by  the  record,  furnish  sufficient  proof  of  the. 
validity  of  that  marriage,  added  to  which  is  the  further  fact  that  she  and 
the  decedent  continuously  lived  together  as  husband  and  wife  from  the  date. 
of  their  marriage  to  the  time  of  his  death. 

We  are  of  opinion  that  the  facts  appearing  in  the  record  create  the  legal 
presumption  that  the  decedent  was  divorced  from  the  first  wife,  the  appel^. 
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lant.  Florilda  Scott,  as  they  conclnsively  show  that  he  separated  from  her 
more  than  fifteen  years  before  his  death,  and  never  lived  with  her  again« 
and  further  that  he  left  this  State  avowedly  to  live  in  another  State  lonft 
enough  to  get  a  divorce.  Also  that  soon  after  the  separation,  and  following 
his  return  to  this  State  after  a  long  absence,  he  married  the  second  wife, 
and,  after  her  death,  the  third,  with  each  of  whom  he  lived  in  Ijonisville. 
his  place  of  residence,  for  more  than  thirty  years,  holding  out  to  the  world 
«ach  in  turn  as  his  wife,  all  with  the  knowledge,  and  in  the  daily  pres- 
ence, so  to  speak,  of  the  first  wife,  Florilda  Scott,  who  was  also  a  resident 
of  Louisville  during  that  time,  and  lived  near  enough  to  the  second  and 
third  wives  to  meet  the  second  before  her  death,  and  to  see  the  third  often 
and  at  any  time,  yet  she  was  never  known  to  deny  that  he  hud  been  divorced 
from  her,  or  to  make  complaint  of  his  marriage  to  either  of  them.  In  addi- 
tion to  what  has  been  mentioned,  the  appellant,  Florilda,  permitted  two  of 
her  daughters,  young  ladies,  to  live  some  time  with  their  father  and  his 
third  wife,  to  which  it  is  not  likely  that  she  would  have  consented,  if  the 
latter  wei-t?  living  in  adultery.  We  think  the  strong  presumption  thus 
created  as  to  the  legality  of  the  last  marriage  of  the  decedent  shifted  to  ap- 
pellants the  burden  of  establishing  the  fact  of  its  illegality,  and  in  our  opin- 
ion this  presumption  was  not  overthrown  by  the  mere  denial  of  the  first 
wife,  wholly  unsupported,  that  the  deceased  was  not  divorced  from  her. 

It  is  the  law  in  this  State  that  'when  a  marriage  is  shown  in  fact,  the  law 
raises  a  strong  presumption,  especially  after  the  lapse  of  many  years,  in 
favor  of  its  legality,  and  the  burden  is  with  the  party  objecting  to  its  valid- 
ity to  prove  that  it  is  not  valid.  This  presumption  is  not  conclusive,  but  is 
sufficient  to  shift  the  burden  of  proof."  (Howton  v.  Gilpin,  24  Ky.  I>aw 
Rep.,  H:M;  Bishop's  Marriage  and  Divorce,  last  edition,  sections  966-1145.  ) 

"It  will  be  presuiiied  that  the  disability  of  a  prior  marriage  has  been  re- 
moved by  a  divorce  before  one  of  the  parties  had  contracted  a  second  mar- 
riage."    (Enc.  Law,  volume  19,  2d  edition,  1208.) 

In  Tho'iipkins  v.  Commonwealth,  25  Ky.  Law  Rep.  (yet  unpublished), 
this  court,  in  discussing  the  doctrine  under  consideration,  said:  "Appellant 
objected  to  the  admission  of  parol  evidence  of  the  divorce  on  the  ground 
that  there  was  necessarily  a  record  of  the  judgment  of  divorce,  and  that 
being  the  best  evidence,  must  be  produced.  This  is  the  general  rule,  and  in 
a  proceeding  involving  directly  the  legitimacy  of  the  second  marri<ige,  it 
would,  doubtless,  be  applied.  But  where  the  main  inquiry  is  not  whether 
the  witness  had  or  had  not  been  divorced,  that  question  arose  collaterally. 
T?he  law  raises  a  presumption  based  upon  existing  condiiions.  That  is.  it 
will  bo  presumed,  nothing  to  the  contrary  appearing,  that  a  second  marriage 
of  a  person  has  been  preceded  by  a  lawful  dissolution  of  the  first  one.  This 
is  partly  because  of  the  law's  favorite  presumption  of  innocence,  by  which 
it  is  always  an  act  or  st*iteof  being  to  be  lawful  rather  than  criminal.  There 
is  another  policy  of  the  law  no  less  favored  than  the  one  first  mentioned, 
which  supports  the  presumption  of  the  legal  dissolution  of  the  first  mar- 
riage; which  is  the  concern  of  the  law  for  the  legitimacy  of  the  offspring  of 
men  and  women,  for  the  integrity  of  the  fan.ily,  its  honor,  and  a  policy 
that  favors  the  capacity  of  inheritance. 

"The  various  rules  of  law  which  fix   the   time  for  presuming  a  record,  at 
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^,30  or  40  years  after  It  must  have  been  made,  are  in  reason  only  partially 
applicable  to  divorce  records.  They  depend  simply  on  lapse  of  ti»ne  and  the 
losses  which  a  series  of  years  may  bring.  But  the  law's  favorite  presump- 
tion of  Innocence,  and  its  still  more  favorite  pressing,  even  of  mere  possi- 
bilities, into  the  support  of  marriage,  are  severally  forces  greater  than  the 
other;  so  in  legal  principle  there  should  be  no  Fpecific  waiting  for  years  to 
pass  by  before  a  divorce  may  be  presumed.  A  judicious  and  judicial  dis- 
cretion, varying  with  the  circumstances,  will  better  give  form  to  this  pre- 
sumption than  any  iron  rule  which  it  would  be  possible  for  a  text  writer  to 
suggest  in  advance." 

In  view  of  the  sttite  of  the  record,  we  think  the  chancellor  might  well  have 
bottomed  his  judgment  ux)ou  the  doctrine  announced  by  the  foregoing  au- 
thorities. But  independent  of  the  legal  presumption  as  to  the  validity  of 
the  hist  marriage  of  John  M.  Scott,  we  are  not  disposed  to  dissent  from  the 
conclusion  of  the  chancellor  that  the  appellee,  Nancy  J.  Scott,  had  under 
the  facts  manifested  by  the  record  an  insurable  interest  in  his  life.  As  said 
in  Bayse  V.  Adams,  81  Ky. ,  376:  "It  is  not  easy  to  define  with  precision 
what  will,  in  all  cases,  constitute  an  insurable  interest,  so  as  to  talce  the 
ijontraat  out  of  wager  policies.  It  may  be  stated  generally,  however,  to  be 
such  an  interest  arising  from  the  relations  of  the  piirty  obtaining  the  insur- 
ance, either  as  creditor  of  or  surety  for  the  assured,  or  from  the  ties  of  blood 
or  marriage  t-o  him,  as  will  justify  a  reasonable  expectation  of  advantage  or 
benefit  from  the  continuance  of  his  life.  *  *  ♦  In  all  casts  there  must  be 
a  reasonable  ground  founded  upon  the  relations  of  the  parties  to  each  other, 
either  pecuniary,  or  of  blood,  or  affinity,  to  expect  some  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  assured;  otherwise  the  contract  is  a 
mere  wager  by  which  the  party  talking  the  policy  is  directly  interested  in 
the  early  death  of  the  assured.  Such  iK)licies  have  a  tendency  to  create  a 
desire  for  the  event.  The  are,  therefore,  independently  of  any  stiitute  on  the 
subject,  condemned  as  being  against  public  policy." 

In  Joyce  on  Insurance,  section  1056,  it  is  said:  "Although  it  Is  held  that 
by  the  tl»rm  wife,  is  meant  a  lawful  wife,  yet  a  woman  has  an  Insurable  in- 
terest in  the  life  of  a  man  with  whom  she  has  for  years  been  living  as  his 
wife,  notwith.standing  there  has  been  no  marriage  c*remtny.  Where  he  has 
openly  and  notoriously  recognized  her  as  his  wife,  and  although  she  is 
named  in  the  policy  by  another  name  than  that  of  his  wife;  and  .substan- 
tially the  same  rule  has  been  made  in  Georgia,  and  there  is  nothing  against 
public  policy  In  afifecting  such  an  insurance." 

In  £q.  Life  Ai6.  v.  Patterson,  41  Ga.,  32)8,  the  wife,  Catherine  A.  Patter- 
son, had  a  husband  (Talbird)  living,  from  whom  she  had  not  been  divorced 
at  the  time  of  her  marriage  to  Patterson.  One  of  the  defenses  to  suit  upon 
a  policy  upon  Patterson's  life  in  favor  of  his  alleged  wife,  Catherine,  was 
that  she  had  no  insurable  interest  in  his  life,  by  reason  of  her  first  marriage 
not  having  been  annulled  at  the  time  of  her  marriage  to  Patterson.  The 
court  held :  "But  though  such  a  marriage  Is  void,  and  may  be  so  treated  in 
any  court  where  the  facts  are  made  apparent,  we  do  not  see  that  it  follows 
that  a  policy  of  insurance  effected  by  the  husband  on  his  own  life  in  the- 
wife's  name  and  for  her  benefit  Is  void.  We  do  not  think  such  a  policy 
comes  within  the  reason  of  the  law  prohibiting  ftamlng  policies,  nor  that  it 
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Is  open  to  farther  objeotioD  that  it  offers  Indacement  to  crime.  In  this  < 
though  the  marriage  was  illegal,  yet  Id  fact  the  womao  had  an  interest  and 
a  deep  interest  in  the  life  of  the  husband.  He  treated  her  as  his  wife,  he 
supported  her  as  such,  and  she  was  dependent  upon  him  for  support  a» 
such.  It  was  the  husband  in  fact  who  effected  this  policy.  It  was  his  only 
method  of  extending  to  this  woman  his  assistance  and  protection  after  he 
should  himself  be  dead.  Here  is  no  gaming,  since  the  very  person  whose 
life  is  insured  is  the  actor  in  the  transaction.  Here  too  as  to  the  temptation 
to  crime  offered  to  the  beneficiary  of  the  policy  it  woiild  seem  that  the  per- 
son whose  life  is  insured  is  himself  an  actor  in  the  matter,  the  amount  of 
temptation  held  out  to  others  to  take  his  life  may,  as  a  general  rule,  at 
least,  be  left  to  his  discretion." 

In  commenting  upon  a  similar  state  of  case,  it  was  said  by  the  Court  of 
Appeals  of  New  York  in  Story  y.  Williamsburg  Masonic  Mut.  Benefit 
Ass'n,  95  N.  Y. ,  474:  **Nor  did  the  appropriation  of  the  fund  for  her  benefit 
contravene  the  policy  or  objects  of  the  association.  The  plaintiff  for  sixteen 
years  lived  with  Story,  believing  herself  to  be  his  lawful  wife.  They  had 
children  depending  upon  them  for  support.  It  was  a  case  where  it  was  the 
duty  of  Story  to  provide  for  them,  and  the  provision  he  made  was  his  in- 
surance, which  was  in  entire  accord  with  the  object  of  the  defendant  organ- 
ization." 

The  well  considered  opinion  of  the  chancellor  truly  says  "the  beneficiary » 
Nancy  J.  Scott,  her  child  and  step  child  (the  son  of  her  husband  by  second 
marriage)  were  absolutely  dependent  upon  the  decedent  for  support."  It  is 
apparent  from  the  record  that  she  In  good  faith  married  the  decedent  In  the 
belief  that  he  had  been  divorced  from  the  first  wife.  Indeed,  It  further  ap- 
pears that  she  was  never  informed  that  there  was  even  a  doubt  of  the  legal 
Ity  of  her  own  marriage  until  after  the  death  of  her  husband,  although  the 
first  wife,  Florilda,  and  her  daughters,  had  every  opportunity  to  have  ad- 
vised her  of  It  long  before  his  death,  If  It  were  true. 

The  decedent  seemed  to  have  voluntarily  .secured  the  insurance  for  her 
benefit.  Under  the  facts  in  this  case,  she  could  have  no  reason  for.deslrlng 
his  death;  upon  the  contrary,  her  every  interest  would  have  been  advanced 
by  his  continuing  to  live.  The  contract  can  not,  therefore,  be  regardeil  as 
within  the  rule  against  wagering  policies;  and  as,  in  our  opinion,  it  would 
be  inequitable  and  unjust  to  deprive  her  of  the  amount  in  controvei*sy,  the 
judgment  is  atllrnied. 


ILLINOIS  CENTliAL  R.  R.  CO.  v.  WATSON'S  ADM'R. 
(Filed  January  19,  1904.) 

1.  Railroads— Damages— Where  a  boy  nine  years  old  was  killed  by  a  rick 
of  staves  which  were  knocked  over  upon  him  by  a  car  that  had  been  derailed, 
the  boy  being  a  licensee  on  the  stave  yard  beyond  the  line  of  the  railroad^s 
right  of  way,  the  force  that  killed  the  boy  came  from  the  car  and  the  com- 
pany is  liable. 

2.  Same— Evidence— In  an  action  for  damages  for  the  death  of  a  boy  by  a 
railroad.  It  was  error  to  permit  plaintiff  to  prove  that  a  witness  said  to  the 
engineer  soon  after  the  accident,  "It  looks  like  the  engine  could  have  been 
stopped   before  that,"  and  that  the  engineer  said,  "Well,    dam'n   it,  that 
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won't  brlDff  the  boy  back, "  because  what  the  witDees  thouffht  was  Imma- 
terial and  the  answer  of  the  engineer  was  a  statement  of  no  fact  and  wae 
inoompetent. 

8.  Excessive  damage— Where  the  yerdict  is  palpably  excessive  it  will  be  set 
aside,  and  a  new  trial  awarded. 

Pirtle  &  Trabue  and  J.  M.  Dickenson  for  appellant. 

Taylor,  Gilbert  &  Lucas  and  Hazelrigg  &  Chenaulb  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Harry  Watson,  a  little  boy  nine  years  old,  was  killed  In  Paducah  by  a  rlcK 
of  staves  which  were  knocked  over  upon  him  by  a  car  of  the  Illinois  Central 
R.  B.  Co.,  which  became  derailed  and  ran  against  the  staves.    This  suit, 
was  filed  by  his  personal  representative  to  recover  for  his  death  on  the  ground: 
that  it  was  caused  by  the  negligence  of  the  defendant.    The  track  of  the  rail- 
road was  curved;  the  outer  rail  was  not  raised  as  it  should  have  been  tO' 
keep  the  outer  wheel  from  jumping  off  the  track  as  it  passed  around  tbo- 
curve.    The  track  was  aleo  wavy,  as  stated  by  the  witnesses,  that  is  it  was 
not  level  and  there  were  high  and  low  places  in  it.    The  train  was  backing 
and  the  evidence  for  the  plaintiff  tended  to  show  that  it  was  running  as  fast 
as  twenty  miles  an  hour.     It  was  ninety-five  feet  from  the  point  where  the- 
boy  was  hurt  to  the  point  where  the  car  left  the  track.    The  groimd  wa» 
plowed  up  by  the  wheels  about  forty  feet,  the  wheels  sinking  in  the  groimd 
about  half  way  to  the  boxing.    The  staves  were  ricked  in  rows  leaving  an 
isle  every  eight  or  ten  feet.    There  were  live  piles  of  staves.    The  child  was 
in   between   the  second  and  thiitl.      Three  ricks  were  knocked  over;    the 
weight  of  the  staves  killed  him.    The  child  was  in  the  yard  of  the  Paducah 
Cooperage  Co.,  but  some  of  the  staves  were  ricked  up  beyond  the  line  of  its 
yard,  and  over  on  the  railroad's  right  of  way.     The  car  when  derailed  came 
in  contact  with  the  fifth  rick  of  staves  knocking  it  over  on  the  fourth,  the 
fourth  over  on  the  third,  and  it  over  on  the  child,  who  wafi  a  licensee  on  the 
grounds  of  the  cooperage  company.    He  had  been  employed  thers,  but  at  the 
time  of  his  injury  was  playing  in  the  yard.     He  did  not  have  steady  work. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  118,000. 

It  is  insisted  for  appellants  that  a  peremptory  instruction  should  have  been 
given,  because  no  duty  was  owed  to  the  boy  until  his  peril  was  discovered, 
and  after  it  was  discovered  no  amount  of  care  could  have  saved  him.  The 
boy  was  rightfully  on  the  yards  of  the  cooperage  company,  and  whether  the 
staves  were  stacked  out  beyond  the  line  of  the  right  of  way  or  not  is  imma- 
terial for  the  purpose  of  this  case,  for  if  they  were  stacked  over  the  line  and 
extended  upon  the  right  of  woy,  this  was  consented  to  by  the  railroad  com- 
pany or  acquiesced  in  by  it  and  its  liability  here  is  the  same  as  if  it  had  put 
the  staves  there  itself.  The  right  of  way  was  only  eighteen  feet  wide.  It 
was  incumbent  on  the  defendant  in  operating  so  dangerous  an  instru- 
mentality as  a  railroad  train,  to  keep  it  under  control  and  not  allow  it  to 
leave  the  track  and  knock  down  structures  on  the  lands  of  adjoining  own- 
ers. The  cooperage  yard  was  a  place  where  the  presence  of  persons  should 
have  been  anticipated,  for  people  were  regularly  employed  there  working  on 

vol.  25—86 
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nhe  staves  and  pateiag^  along  the  aisles  between  the  ricks.  It  was  wHhin 
the  limits  of  the  city  and  it  was  incumbent  on  the  company  in  handling  so 
dangerous  an  instrumentality  where  the  population  is  crowded  to  exercise 
proper  care  for  the  protection  of  human  life.  There  was  eyldenoe  sufficient 
to  go  to  the  jury  as  to  the  negligence  of  the  company  ia  the  condition  of  the 
track  and  in  the  speed  of  the  train.  It  was  the  duty  of  the  company  to 
build  its  track  on  the  curve  so  that  the  cars  could  be  safely  operated  on  it 
with  proper  care.  It  was  also  its  duty  in  backing  these  cars  around  the  curves 
with  the  switching  engine  to  move  them  at  such  a  rate  of  speed  as  a  due  re- 
gard for  the  safety  of  others  required.  It  is  true  it  has  been  held  that  tres- 
passers on  the  track  at  places  where  the  presence  of  persons  on  the  track 
-should  not  be  anticipated,  can  not  recover  for  an  injury  received  by  them, 
unless  it  might  have  been  avoided  by  pi'oper  care  on  the  part  of  the  defend- 
ant after  their  peril  is  discovered;  but  this  rule  only  applies  when  the  cars 
are  running  on  the  right  of  way.  It  has  no  application  where  they  are 
negligently  permitted  .to  le«»ve  the  right  of  way  and  trespass  on  another. 
And  it  has  also  been  held  that  at  places  where  the  presence  of  persons  on 
the  track  should  be  anticipated,  ordinary  care  must  be  exercised  to  prevent 
injury  to  them  and  a  recovery  may  be  had  if  such  care  is  not  exercised  and 
by  reason  of  this  they  are  injured.  While  the  presence  of  the  particular 
little  boy  was  not  to  be  anticipated  between  the  ricks  of  staves,  it  was  a 
place  where  the  presence  of  persons  and  prolmble  injury  to  them  fi*om  the 
knocking  down  of  the  staves  by  reason  of  the  running  of  the  cars  against 
them  should  have  been  anticipated.  If  the  little  boy  standing  where  he  was 
had  been  struck  by  the  car  Itself,  on  elementary  principles  the  defendant 
would  be  liable,  for  manifestly  the  company  could  not  negligently  run  its 
<jars  on  the  property  of  the  adjoining  proprietor  and  commit  a  trespass  on 
the  person  of  another  lawfully  there  without  being  responsible  for  the  in- 
jury done  him.  Tiie  rule  is  elementary  that  he  who  negligently  sets  a  force 
in  motion  is  accountable  for  all  its  consequences  directly  flowing  from  it 
until  exhausted.  The  furce  of  the  car  was  imparted  to  the  fifth  rick  of 
staves  and  from  it  to  the  fourth,  from  it  to  the  third  and  from  it  to  the  boy. 
The  force  that  killed  the  Ixjy  came  from  the  car  and  the  defendant  was 
liable  therefor.  (1  Bishop  on  Noncon tract  Law,  section  4ft;  Cooley  on  Torfc«, 
section  70. ) 

The  injury  in  Holland  v.  Sparks,  93  Ga.,  75:<,  occurred  under  very  diflferent 
circumstances.  The  deceaseti  was  walking  along  the  railroad  track;  he  was 
on  the  right  of  way  anil  at  a  place  where  those  in  charge  of  the  train  bad 
no  reason  to  expect  any  one;  there  was  no  evidence  of  negligence  in  the 
management  of  the  train,  except  its  speed  and  of  that  he  could  not  com- 
plain. In  Dillon  v.  Connecticut  River  Railroad  Co.,  28  N.  E.,  399,  the  de- 
i.'edent  was  a  trespasser  on  the  right  of  way,  and  Woolwine  v.  C.  &  O.  R.  K. 
Co.,  80  W.  Va. ,  b29,  the  decedent  was  visiting  an  employe  of  the  company 
on  it«  right  of  way  and  where  the  presence  of  persons  was  not  to  be  antici- 
pated and  was  killed  by  the  train  leaving  the  track.  None  of  these  cases  are^ 
therefore,  in  point.  The  case  of  Cumberland  Telegraph,  &c.,  Co.  v.  Mar- 
tin's Adm'r,  35  Ky.  Law  Rep.,  787,  is  also  relied  on.  But  that  case  differs 
from  this  in  that  the  wire  there  which  caused  the  injury  was  in  itself  harm- 
less, while  the  freight  train  rapidly  moving  backward  was  of  itself  danger- 
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<fa%.  The  death  of  the  decedent  was  due  there  to  the  force  that  came  from 
the  clouds,  while  here  it  was  due  to  the  forc^'tfaat  came'  from  the  car.  This 
^istiDctlon  was  pointed  out.  In  the  response  to  the  petition  for  rehearing 
In  that  case  the  court  said:  "He  who  handles  an  agency  which  is  df  itself 
dangerous  to  human  life  is  responsible  for  injuries  therefrom  not  caused  by 
extraordinary  natural  occurrences  or  the  interposition  of  strangers.  But  as 
to  things  which  are  not  of  themselves  essentially  instruments  of  danger  the 
rale  is  different,  and  for  them  the  negligent  party  is  not  responsible  to 
strangers.  If  the  telephone  company  had  used  over  its  wires  a  current  of 
•electricity  which  was  of  itself  dangerous  to  life,  a  different  question  would 
be  presented."  (Cumberland  Telegraph,  &o.,  Co.  v.  Martin's  Adm'r,  — 
Ky.  Law  Rep. ,  — . ) 

In  the  case  before  us  the  rapidly  moving  train  was  not  only  an  instrument 
•of  danger,  but  at  a  point  where  the  danger  of  the  train  leaving  the  track  on 
the  outside  of  the  curve  and  the  presence  off  others  in  the  stave  yard  near  by 
4hnd  injury  to  them  should  have  been  anticipated.  The  force  which  killed 
the  boys  came  from  the  train  and  -this  force  was  projected  beyond  the  right 
of  way,  there  inliicting'an  injury  for  which  had  not  death  resulted  an  action 
•of  trespass  would  have  lain'  at  comtnon  law.  The  motion  for  a  peremptory 
instruction  was,  therefore,  properly  refused. 

The  court  erred  in  allowing  the  plaintiff  to  prove  by  Fred  Collins  that  he 
^idto  the  engineer  about  two  minutes  after  the  accident,  "It  looks  like 
that  engine  could  have  been  stopped  before  that, "  and  that  the  engineer 
said,  "Well,  damn  it,  that  won't  bring  the  boy  back.  "  What  Collins  thought 
•about  the  stopping  of  the  engine  was  immaterial  and  the  answer  of  the  en- 
gineer was  a  statement  of  no  fact,  and  was  incompetent.  The  absence  of  a 
watchman  from  the  crossing  was  immaterial  as  the  deceased  was  not  on  the 
crossing  and  this  had  nothing  to  do  with  the  injury.  The  fact  that  the  cars 
:got  off  the  track  now  and  then  at  other  places  was  not  competent  as  evidence 
for  the  plaintiff.  There  was  sufficient  evidence  of  gross  negligence  to  sub- 
mit the  case  to  the  jury,  but  we  all  concur  in  the  conclusion  that  the  verdict 
tor  S18,U00  is  palpably  excessive,  jind  should  be  set  aside.  (L.  &  N.  K.  K. 
Co.  V.  Creighton,  106  Ky.,  42;  Board  of  Internal  Improvements  v.  Moore, 
438  Ky.  I^w  Rep..,  1885.) 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Whole  court  sitting. 


BISHOP  V.  ILLINOIS  CENTRAL  R.  R.  Co. 
(Filed  January  12,  1904— Not  to  be  reported.) 

1.  Railroads— Conflict  of  evidence— Damages— Where  appellant,  a  news- 
paper man,  who  went  to  a  depot  t«  gather  news  for  his  paper,  and  while 
there  and  assisting  an  invalid  woman  on  the  train,  after  having  been  told 
by  the  conductor  that  he  would  be  given  plenty  of  time,  where  the  train 
stated  before  he  could  leave  it  and  he  was  thrown  in  attempting  to  alight 
from  it  and  injured,  although  there  was  some  conflict  of  testimony,  that  was 
«  question  for  the  jury  to  determine,  and  it  was  error  for  the  court  to  per- 
emptorily instruct  the  jury  to  find  for  the  appellee  in  an  action  to  recover 
damages  for  the  injury. 

2.  Same— Where  "a   passenger  by  wrongful  act  of   the  company  is  com- 
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pelled  to  choose  .between  leaving  the  train  while  it  is  moving  alowlj,  or  flotr- 
mittlng  to  the  inoonvenienoe  of  being  carried  by  the  station  where  he  deslies 
to. stop,  the  company  is  liable  for  the  consequences  of  the  choice,  provided  it^ 
Is  not  exercised  negligently  or  unreasonably." 

Qeorge  S.  Wilson  and  H.  X.  Morton  for  appellant. 

D.  H.  Hughes  and  Pirtle  &  Trabue  for  appellee. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant  sued  the  appellee,  railroad  company,  in  the  Union  Circnit 
Court,  for  personal  injuries  received  at  Sttirgis,  this  State,  in  attempting  to 
get  off  one  of  its  passenger  trains  while  in  motion. 

The  action  is  based  upon  the  alleged  negligence  of  the  servants  of  appellee- 
In  charge  of  the  train  in  starting  it  without  notice  to  appellant,  or  oppor- 
tunity  to  him  to  get  off,  though  they  knew  that  he  had  Just  gotten  upon  the^ 
train  to  assist  an  invalid  woman  into  a  car,  and  intended  to  get  off  the  train 
at  once.  The  appellee,  by  its  answer,  denied  the  negligence  complained  of » 
and  averred  contributory  negligence  on  the  part  of  appellant,  but  for  whicb 
he  would  not  have  been  injured.  After  the  introduction  of  the  evidence  of 
both  the  parties,  the  jury,  upon  a  peremptory  instruction  from  the  court  to 
that  effect,  found  for  the  appellee.  Whereupon,  judgment  was  rendered  hy 
the  court  dismissing  the  petition,  and  allowing  appellee  its  costs.  Of  the> 
judgment  thus  rendered,  and  the  refusal  of  the  lower  court  to  grant  him  & 
new  trial,  the  appellant  now  complains. 

The  facts  as  shows  by  the  bill  of  evidence  are  as  follows:  On  July  1,  lfiQd» 
one  Hearn,  himself  in  feeble  health,  had  his  wife  at  Sturgis  for  the  purpose 
of  taking  her  on  the  first  train  to  a  sanitarium  in  Eransville  for  medical 
treatment.  She  was  an  invalid,  and  being  unable  to  walk,  had  to  be  carried 
in  a  chair.  The  train  was  a  few  minutes  late,  but  upon  its  reaching  Stur> 
gis,  Hearn  met  the  conductor  as  he  steppeil  from  the  train  on  the  platform » 
and  informed  him  of  his  purpose  to  take  his  wile  on  that  train  to  Evans- 
ville.  and  that  as  she  was  an  invalid  she  y^ould  have  to  be  carried  on  the 
train  in  a  chair.  The  conductor  thereupon  promptly  replied,  "all  right,  I 
will  give  you  plenty  of  time. " 

This  entire  conversation  occurred  in  the  presence  and  hearing  of  appellants 
who,  with  a  Dr.  Martin,  physician  in  attendance  upon  the  invalid,  at  once 
picked  up  the  chair  in  which  she  was  seated  and  carried  her  therein  upon 
the  front  steps  or  platform  of  the  ladies'  coach.  Martin.  Hern,  and  perhaps, 
others,  te.stlfled  that  they  heard  the  conductor  say  that  he  would  give  plenty 
of  time  to  get  the  invalid  on  the  train.  After  placing  hf«r  in  the  chair  upon 
the  platform  of  the  car,  appellant  left  the  chair,  and  stepped  back  some  feet 
on  the  depot  platform,  not  intending  to  enter  the  car.  About  that  time  the 
conductor,  as  appellant  testified,  gave  an  order  to  him  and  Dr.  Martin  to  go- 
upon  the  rear  steps  of  the  next  coach  and  lift  the  chair  over  the  brakes  to- 
the  platform  of  the  ladies  coach.  The  conductor  then  left  and  went  forward 
to  the  bajzgage  car.  and  appellant  and  Dr.  Martin  again  taking  up  the  chair 
and  Invalid  proceeded  with  her  into  the  ladles  coach.  Appellant  backing  aa 
he  went,  followed  by  the  chair;  Dr.  Martin  advancing  and  holding  on  to  the- 
other  side  of  tiie  chair. 
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Aooording  to  the  testimoDj  of  appellant  aod  Martin,  they  made  all  the 
liaste  possible  in  getting  into  the  oar  with  the  invalid,  but  before  they  got 
far  enough  into  the  car  to  peimit  the  door  to  close  without  striking  the 
rockers  of  the  chair,  the  train  started.  Putting  down  the  chair  as  quickly 
«s  possible,  the  appellant  and  Martin  started  for  the  door,  but  Martin,  being 
next  to  the  door,  succeeded  in  getting  off  the  train  without  difficulty.  But 
-not  so  with  appellant  He  had  some  difficulty  in  getting  around  the  chair 
and  rockers,  which  were  in  his  way,  and  by  the  time  he  got  out  and  on  the 
^tepsof  the  car,  the  train  was  going  faster,  having  moved  along  the  platform 
about  seventy-five  feet  or  more.  At  this  juncture,  choosing  what  he  regarded 
a  suitable  place  at  the  end  of  the  platform,  appellant  stepped  or  jumped 
from  the  steps  of  the  car  and  fell,  thereby  sustaining  the  injuries  complained 
•of.  There  Is  considerable  conflict  in  the  evidence.  The  conductor,  for  in- 
stance, testified  that  he  gave  no  order  to  appellant  to  assist  Dr.  Martin  to 
itake  the  invalid  into  the  car  from  the  platform  of  another  car  where  she  was 
first  placed  after  the  arrival  of  the  train,  but  admits  that  he  did  give  such 
•an  order  generally  to  those  standing  around.  If  he  did  so  give  the  order,  it 
applied  as  much  to  appellant  as  any  other  person  then  present,  and  he  had 
tiM  right  to  give  the  needed Aassistaiyoe  to  tsarry'it  out.  Again,  there  is  some 
•conflict  in  the  evidence  as  to  the  speed  of  the  train  at  the  time  appellant  got 
off;  and  also  as  to  the  manner  of  his  getting  off.  The  witnesses  put  the 
«peed  of  the  train  at  from  three  to  five  miles  an  hour  when  he  got  off.  We 
incline  to  the  opinion,  from  all  the  evidence,  that  the  speed  was  not  less 
than  three,  and  not  as  much  as  five  miles  an  hour.  But  in  any  event,  that 
was  a  question  for  the  jury  to  settle,  and  should  have  been  submitted  to 
them  under  proper  instructions. 

In  L.  St  N.  R.  R.  Co.  v.  Eakins,  Adm'r,  20  Ky.  Law  Rep.,  786,  this  court 
«aid,  quoting  from  L.  &  N.  R.  R.  Co.  v.  Crunk,  lift  Ind.,  549,  "whether 
alighting  from  a  moving  train  constitutes  negligence  or  not  is  a  fact  to  be 
determined  by  the  juiy  trying  the  case,  taking  Into  consideration  all  the 
•circumstances  in  connection  with  the  alighting." 

In  Wood  on  Railroads,  volume  2,  page  13^8,  it  is  said:  "As  a  rule  it  may 
be  said  that  whert3  a  passenger  by  wrongful  act  of  the  company  Is  compelled 
to  choose  between  leaving  the  train  while  It  is  moving  slowly,  or  submit- 
ting to  the  inconvenience  of  being  carried  by  the  station  where  he  desires  to 
stop,  the  company  is  liable  for  the  consequences  of  the  choice,  provided  it  is 
not  exercised  negligently  or  unreasonably. " 

In  volume  2.  page  7(^2,  A.  &  E.  Enc.  Law,  it  is  said:  "When  a  passenger 
Dot  having  been  set  down  or  taken  up  at  the  station,  to  or  from  which  the 
railway  has  contracted  to  carry  him,  is  injured  in  the  attempt  to  board  or 
leave  a  moving  train,  the  railway  is  liable  if  the  person  injured  in  getting 
on  or  off  the  train  did  not  incur  a  danger  obviously  apparent  to  the  mind  of 
a  reasonable  man."  -i 

Appellant  and  others  testified  that  he  stepped  or  jumped  off  toward  the 
engine;  others  that  he  jumped  in  the  opposite  direction;  one  witness  that 
he  jumped  like  a  frog.  Whether  or  not  he  was  negligent  in  the  manner  of 
^tting  off  the  train  was  likewise  a  matter  for  the  determination  of  the  jury. 
It  appears  that  neither  the  conductor  nor  any  brakeman  connected  with 
the  train  offered  any  assistance  in  getting  the  invalid  on  the  train.    Appel-' 
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IsDt  having  been  directed  by  the  oonduotor  to  asjsist  Dr.  Martin  in  doing  it» 
and  having  heard  the  conductor's  assurance  that  he  would  allow  plenty  of 
time  for  the  performance  of  the  duty,  had  the  right  to  rely  upon  that  assnir- 
ance,  and  to  believe  that  he  would  be  protected  at  least  to  the  extent  of  re- 
ceiving such  notice  of  the  time  of  the  starting  of  the  train  as  would  enable- 
him  to  get  off  in  safety,  and  under  such  circumstances  it  was  the  duty  of 
the  conductor,  if  he  knew,  or  had  any  reason  to  believe,  appellant  had  gooe* 
upon  the  train  for  the  purpose  stated,  to  delay  the  train  a  reasonable  time^ 
to  permit  him  to  get  oft. 

Did  the  conductor  coipply  with  his  promise  to  give  appellant,  and  Dr.  Mar- 
tin time  to  get  the  invalid  into  the  car^  It  would  seem  not;  for  they  in  faot 
barely  got  her  in  the  door,  but  could  not  place  her  in  a  seat  before  the  traii> 
started.  Did  the  conductor  know  that  appellant  had  not  gotten  off  the  train 
when  it  started^  If  he  got  on  the  train  to  assist  the  invalid  Into  the  oar  b^ 
the  conductor's  direction  or  request,  as  appellant  and  others  testified,  it> 
would  be  but  fair  to  presume  that  the  conductor  had  knowledge  of  when  he 
got  on  the  train,  and.  if  so,  it  was  his  duty  to  use  ordinary  care  to  ascertain 
whether  he  had  gotten  oM  before  the  crain  start«d.  The  conductor  testified 
that  appellant  was  a  newspaper  man,  in  possession  of  a  pass,  and  that  he 
frequently  rode  on  his  train,  and  on  the  occasion  in  question  he  did  not 
know  but  what  he  expected  to  go  some  where  on  the  train.  It  was  in  proof 
that  appellant  was  often  at  the  Sturgis  depot  to  meet  trains  in  gathering^ 
news  for  his  paper,  and  on  this  occasion,  though  be  did  not  say  to  the  con- 
ductor that  he  was  not  going  on  the  train,  the  latter  saw  that  he  was  stand- 
ing on  the  depot  platform  some  steps  from  the  train  after  helping  the  in- 
valid to  the  platform  of  the  coach.  His  position  and  manner  did  not  indicate- 
any  intention  of  getting  on  the  train,  and  he  did  not  go  toward  the  train 
again  until  directed  by  the  conductor  to  assist  the  invalid  in  the  coach. 
From  the  facts  and  circumstances  admitted  in  evidence  the  jury  should  have- 
been  allowed  to  determine  whether  the  conductor  knew  or  had  reasonable 
means  of  knowing  for  what  purpose  appellant  went  on  the  train,  and 
whether  he  had  gotten  off  before  it  started. 

The  case  of  Berry  v.  L.  &  N.  R.  11.  Co.,  22  Ky.  Law  Kep.,  1412.  is  relied 
on  by  appellee  to  justify  the  action  of  the  lower  court  in  granting  the  per- 
emptory instruction,  because  in  that  case  it  was  decided  by  this  court  that 
a  recovery  was  unauthorized.  The  facts  of  that  case  were  wholly  unlike- 
those  of  the  case  at  bar.  It  was  unnecessaiy  for  Berry  to  enter  the  car  con- 
taining his  departing  family.  They  were  receiving  from  the  porter  all 
needed  assistance,  and  it  did  not  appear  that  the  conductor  knew  of  his  en- 
tering the  car,  or  of  his  purpose  in  so  doing.  But  in  this  case  the  appellant 
had  no  intention  of  entering  the  car,  and  would  not  have  done  so  but  for 
the  request  of  the  conductor  to  assist  a  helpless  woman  therein,  and  the 
latter's  assurance  that  he  would  allow  ample  time  to  get  her  into  the  car 
and  seated. 

The  court  in  the  Berry  case,  supra,  quotes  approvingly  from  the  Crunk 
case  as  follows:  "If  the  company  sells  a  ticket  to  an  invalid  who  is  unable 
to  assist  himself,  the  carrier  takes  upon  itself  the  obligation  of  allowing^ 
him  assistance  in  placing  him  on  the  train  and  seating  him  in  the  car,  and 
the  compensation  paid  for  the  ticket  includes  such  right,  and  the  company 
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'Will  owe  the  same  obligation  to  his  assistants  while  necessarily  entering  and 
leaving  the  oar  which  it  owes  to  him. " 

The  principle  here  announced  applies  with  peculiar  force  to  the  facts  of 
the  case  at  bar«  and  seems  to  leave  no  room  for  doubt  that  it  t^as  error  for 
the  lower  court  to  take  the  case  from  the  jury.  In  the  Crunk  case,  great 
emphasis  is  given  the  fact  that  none  of  the  company's  ofBcers  or  trainmen 
assisted  or  offered  to  assist,  in  putting  the  sick  man  on  the  train,  and  the 
same  is  true  in  this  case.  There  can  be  no  question  but  that  the  injuries 
received  by  the  appellant  in  getting  off  the  train  were  serious  and  painful. 

In  our  opinion  the  evidence  was  such  as  to  entitle  him  to  have  his  case  go 
to  the  jury,  and  it  was,  therefore,  error  for  the  trial  court  to  grant  the  per- 
emptory instruction. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded,  with  directions 
to  grant  the  appellant  a  new  trial,  and  for  further  proceedings  consisting- 
wlth  the  opinion  herein. 


GILL,  &o.  V.  FUGATE,  *c. 
(Filed  January  12,  1904. ) 

1.  Lands -Fraudulent  conveyances— Where  vendors  were  simple  and  igno- 
rant of  their  legal  rights  and  testified  that  they  only  intended  to  convey  the 
one-third  of  the  dower  inheriteil  from  their  deceased  sister,  that  no  proposi- 
tion was  made  to  them  to  sell  any  other  land,  and  the  deputy  clerk  who  took 
the  acknowledgment  testified  that  as  he  remembered  the  transaction  the- 
deed  only  mentioned  the  dower  tract,  the  original  deed  not  being  produced, 
this  state  of  fact  together  with  other  attending  circumstances  of  the  trans- 
action show  such  fraud  in  the  procurement  of  the  conveyance  that  it  was. 
the  duty  of  the  chancellor  to  Sf^t  judgment  upholding  the  conveyance  aside. 

2.  Bills  and  notes— Assignment — Where  a  conveyance  was  made  to  defraud 
creditors  it  was  a  voluntary  conveyance  and  the  assignee  of  the  purchase 
money  notes  assumed  the  place  of  the  payee,  an(l  such  notes  by  our  statutes- 
(sections  474-483)  are  subject  to  every  defense  in   the  hands  of  an  assignee' 
that  they  would  have  been  in  the  hands  of  the  original  holder. 

W.  P.  Sandidge  for  appellants. 

Browder  &  Browder  for  appellees. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'lieai*. 

S.  N.  Gill  owned  a  farm  of  about  386  4-6  acres  of  land  in  Logan  county  at  ^ 
his  death.    He  died  intestate.    There  survived  his  widow  and  three  children^ 
viz.,  Seth  W,  Gill,  Mary  B.  Young  and  Dovie  Wilson,  who  were  his  only 
heirs  at  law.     The  land  was  partitioned  among  them   by  mutual  convey- 
ances as  follows :  The  widow  was  allotted  76  acres  as  dower.     To  the  son, 
Seth  W,  Gill,  was  allotted  40 W  acres;  to  Mary  B.  Young  57K,  and   to  Dovie 
Wilson   three  tracts,  one  of  44  acres,  another  of  11  acres  and  the  other  7  4-5- 
acres.    The  subjoined  plat  shows  the  situation,  and  will  enable  the  other- 
facts  of  the  case  to  be  more  easily  understood : 
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Dovie  WiUon. 
44  a. 

Mary  B.  YoDnf;^ 

57H  a. 

DovieWil8on 
7  4-6  a. 

Beth  W.  Gill. 

401^'  a. 

Dovie  Wilson. 
76  a. 

Dovie  Wilson.     11  a. 

Dovie  had  married  H.  S.  Wilson,  who  had  been  an  attorney  at  lavf.  In 
1888  Seth  W.  Gill  oonveyed  to  H.  S.  Wilson,  by  deed,  his  40^  acres,  and  his 
undivided  one-third  in  the  dower  tract,  subject  to  Dbe  widow's  life.  Mrs. 
Young  at  the  same  time  conveyed  to  H.  S.  Wilson  her  57}4  acres  and  her  one 
third  of  the  dower  tract.  Part  of  the  purchase  money  was  unpaid  and 
liens  were  retained  in  each  of  the  deeds.  Thereafter  the  widow  died,  and  in 
a  short  while  after  her  death,  'SItb.  Dovie  Wilson  died  intestate,  without 
having  had  a  child  born  alive.  In  consequence,  Setli  W.  Gill  and  Mary  B. 
Young  as  heirs  at  law,  inherited  the  three  tracts  allotted  to  Dovie  Wilson 
<the  44  acres,  11  acres,  and  7  4-5  acres),  as  well  as  her  one-third  of  the  dower 
tract.  At  the  instance  of  H.  S.  Wilson,  Mrs.  Young  and  her  husband  and 
Seth  W.  Gill  went  to  his  house  some  time  after  the  de^ith  of  his  wife,  where 
he  proposed  to  buy  from  them  their  interest  in  the  dower  tract,  as  they  now 
claim.  The  negotiation  resulted  in  a  sale  of  the  interest  mentioned,  for 
<800,  represented  by  two  notes  of  1400  each,  executed  to  the  vendors  respec- 
tively by  H.  S.  Wilson.  The  deed  executed  in  pursuance  to  that  sale  is 
dated  in  1898.  This  is  the  trans/ictlon  principally  involved  in  this  suit.  As 
stated,  the  vendors  claim,  and  testify,  that  they  intended  to  sell  only  the 
one- third  of  the  dower  inherited  from  their  deceased  sister;  that  no  proposi- 
tion was  made  to  them  to  sell  any  other  land ;  nor  did  they  know  that  they 
had  the  title  to  the  other  lands  formerly  allotted  to  Mrs.  Dovie  Wilson.  It 
may  be  here  remarked  that  these  two  persons  seem  to  have  been  simple  peo- 
ple, and  very  ignorant  of  their  legal  rights,  as  well  as  without  much  knowl- 
edge or  intelligence  concerning  such  trausactions.  H.  S.  Wilson  prepared 
the  deed,  which  they  say  Seth  W.  Gill  read  aloud  in  the  presence  of  the 
■  others.  The  grantors  some  days  later  carried  the  deed  to  a  deputy  county 
court  clerk  living  in  the  neighborhood,  and  without  re  reading  it  signed 
and  acknowledged  it.  The  deputy  clerk  endorsed  the  acknowledgments  on 
the  deed,  and  it  was  delivered  to  H.  S.  Wilson.  Seth  W.  Gill  and  Mrs. 
Young  each  testify  that  the  deed  only  recited  a  sale  of  their  one- third  inter- 
est in  the  dower  tract.  The  deputy  clerk,  who  knew  the  land  and  the 
parties,  testified  that  he  remembered  the  transaction,  and  that  the  deed 
mentioned  only  the  dower  interest.  Ihe  original  deed  is  not  produced,  but 
>the  certified  copy  from    the  record  of  deeds  in  the  county  court  clerk's  oflSce 
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fihowB  that  a  tract  of  land  by  metes  and  bounds  was  conveyed,  including 
every  foot  of  the  386  4-6  acres  except  the  11  acres.  It  is  charged  in  this  suit 
by  appellants  Seth  W.  Gill  and  Mary  B.  Young  that  the  deed,  as  recorded, 
was  procured  by  the  fraud  of  H.  S.  Wilson. 

A  year  or  so  after  the  last-named  deed  was  executed  H.  S.  Wilson  conveyed 
all  the  land  mentioned  to  his  father.  S.  A.  Wilson*  then  and  now  a  resident 
of  the  State  of  Tennessee.  The  recited  coensideration  for  the  conveyance 
which  ibdluded  all  thepersonal  property  on  the  farm,  waf)  16,600,  evidenced 
by  four  notes  executed  by  S.  A.  Wilson  to  H.  S.  Wilson  for  11,875  each,  pay- 
able in  one,  two,  three  and  four  years  respectively.  These  notes  H.  S.  Wil- 
-son  assigned  to  certain  of  his  creditors  to  secure  antecedent  debts,  and 
borrowed  also  about  8900  additional  on  them,  and  procured  the  release  of 
about  11,600  of  collateral  from  one  of  his  creditors,  the  Peoples  Bank  of 
Adairville.    He  then  became  a  bankrupt,  and  has  left  the  State. 

Seth  W.  Gill  sent  his  notes  to  an  attorney  at  Russellville  to  bring  suit  en- 
forcing a  lien  in  his  favor  on  the  land  he  had  sold  to  H.  S.  Wilson.  Mrs. 
Toung  sent  her  notes  to  an  attorney  at  the  same  place  for  like  purposes. 
The  attorneys,  not  knowing  what  lands  had  been  conveyed,  aj)d  being  re- 
ferred by  their  clients  to  the  county  court  records  for  proper  descriptions, 
and  the  clients  being  ignorant  of  the  fact  that  the  deeds  contained  any 
reference  to  any  but  the  lands  actually  sold,  having  no  reason  to  suspect 
otherwise,  the  suits  were  brought  in  their  namse  by  their  attorneys  to  en- 
force their  liens  on  all  the  lands  referred  to  in  their  deeds.  The  Peoples 
Bank  of  Adairville,  as  holder  of  three  of  the  8l,B75  note's  executed  by  S.  A. 
Wilson  to  H.  S.  Wilson  and  by  him  assigned  to  the  bank,  and  C.  E.  Haddox, 
the  assignee  of  the  other  ^575  note,  were  made  parties  to  the  proceedings 
and  set  up  their  notes  and  liens.  A  judgment  was  rendered,  by  consent  of 
all  the  lienholders  through  their  attorneys,  enforcing  the  liens  on  all  the 
land  comprising  the  236^  acres,  including  the  11  acres  which  n'o  one  claimed 
had  been  conveyed  at  all  since  Mrs.  Dovie  Wilson's  death.  At  the  sale  made 
under  this  decree  appellee  M.  L.  Fugate,  who  was  cashier  of  the  Peoples 
Bank  of  Adairville,  became  the  purchaser  of  the  whole  tract  for  8*^,750.  It 
was  appraised  at  $6,328. 

This  suit  was  brought  by  appellants  Seth  W.  Gill  and  Mary  B.  Young  to 
obtain  a  new  trial  of  the  action  last  mentioned.  In  addition  to  the  facts  above 
stated,  it  is  alleged  that  tbe  judgment  was  rendered  decrpeing  a  sale  of  iheir 
lands,  viz.,  the  44  acres,  11  acres  and  7  4-6  acres  inherited  from  their  sister, 
to  satisfy  debts  of  S.  A.  Wilson  and  H.  S.  Wilson,  and  by  casualty  and  mis- 
fortune they  were  prevented  from  appearing  and  showing  that  fact  in  the  orig- 
inal suits.  The  learned  judge  who  tried  this  case  has  advised  us  by  an  opin- 
ion filed  in  the  court  below,  of  his  conclusions  of  law  as  well  as  the  finding 
of  the  facts  uivon  which  he  based  bis  judgment  refusing  the  new  trial.  It  is 
contended  for  appellees  here  that  the  transaction  between  H.  S.  Wilson  and 
appellants  shown  by  the  deed  of  1898  was  not  fraudulent.  No  witness  testi- 
fied upon  that  branch  of  the  case  save  appellants  and  the  deputy  clerk  who 
took  their  acknowledgments.  An  ingenious  argument  is  made  by  appellees 
counsel  in  support  of  his  theory.  But  the  facts  will  not  be  reconciled  with 
It.  The  trial  judge  was  moved  to  remark:  '*I  am  convinced  from  the  proof 
in  this  case  that  S.  W.  Gill  and  Mrs.  Young  were  the  Innocent  victims  in 
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the  hands  of  an  unscrapnions  scoundrel  who  won)d  not  have  hesitatwd  to 
rob  then)  of  their  patrimony  In  their  anoestor's  estate,  and  did  to  a  very 
great  ezuent  do  so.  *  *  *  In  his  last  deal  with  them  he  procures  a  oon- 
Teyance  from  them  investing  him  with  the  entire  interest  derived  by  hi» 
said  wife  from  her  father's  estate  praotioally  for  a  nominal  consideration.  X 
do  not  think  In  my  practice  I  am  cognizant  of  a  case  which  so  strongly  ap> 
pealed  for  the  intervention  of  a  ohanoellor  to  redress  the  outrageous  wroni^ 
as  the  case  at  bar,  and  I  would  take  pleasure  in  granting  the  relief  prayed 
for  if  it  could  be  done  without  making  the  innocent  suffer  who  is  free  from 
fault  or  neglect. ' ' 

The  innocent  referrpd  to  in  the  chancellor's  opinion,  and  whose  interest 
and  attitude  arrested  his  arm,  is  the  People's  Bank  of  Adairville.  As  statetl, 
the  bank  was  a  creditor  of  H.  S.  Wilson  for  about  $1,500  secured  by  collat- 
eral notes.  This  collateral  was  surrendered  and  $900  additional  loaned  on 
the  three  $1,875  purchase-money  notes' of  8.  A.  Wilson,  above  alluded  to.  It 
was  the  view  of  the  chancellor  that  the  bank  was  an  innot^ent  holder  for 
value  of  these  notes  which  had  betn  executed  for  a  conveyance  of  a  title 
shown  by  the  proper  records  to  be  apparently  vested  in  the  grantor;  that  as 
between  it  and  appellants,  who  had  been  defrauded  of  their  lands  by  another, 
it  should  be  protected.  This  brings  us  to  consider  what  was  the  relation  of 
these  parties  to  the  real  subject  matter  of  the  suit,  to  wit,  the  land.  Under 
the  findings  of  the  chancellor  the  land  had  not  l)een  bargained,  nor  had  it 
been  intended  by  appellants  to  convey  them.  They  were  included  in  the 
deed  by  mistake,  or  by  the  fraud  of  H.  H  Wilson,  accordiing  to  all  the  proof 
In  the  record.  Appellants  could  have  sued  immediately  to  have  had  that  con* 
veyance  corrected.  If  H.  S.  Wilson  conveyed  tbe  land  to  another,  with  no- 
tice of  his  fraud  or  of  the  mistake;  or  if  he  conveyed  it  to  such  other  without 
valuable  consideration,  the  title  would  have  been  liable  in  the  hands  of  such 
grantee  to  the  same  relief  at  the  instance  of  appellants  as  if  it  remained  in 
H.  H.  Wilson.  Now  the  allegation  was,  and  we  think  the  record  sustains 
it,  that  H.  S.  Wilson  executed  this  conveyance  to  defraud  his  creditors;  that 
it  was  in  reality  a  voluntary  conveyance  to  his  father  to  defeat  his,  H.  S. 
Wilson's  creditors.  Appellants  were  of  his  creditors.  That  being  true,  the 
conveyance  was  void,  in  so  far  as  appellants  were  creditors.  In  no  event 
was  it  an  obstacle  to  their  recovering  their  own  as  against  the  volunteer,  S. 
A.  Wilson.  The  latter  merely  assumed  the  place  of  his.son,  H.  S.  Wilson, 
as  holder  of  his  title  for  whomsoever  might  have  the  right  to  reclaim  it  from 
said  H.  8.  Wilson.  The  notes  executed  by  S.  A  Wilson  to  H.  S.  Wilson 
were  not  negotiable.  By  our  statute  •  sections  474  488,  Kentucky  Statutes), 
they  were  subject  to  every  defense  in  the  hands  of  an  assignee  that  they 
would  have  Ijeen  in  the  hands  of  the  original  payer.  Therefore,  when  the 
bank  took  these  notes,  whether  for  value  or  not,  it  merely  took  H.  S.  Wil- 
son's title  to  them,  took  his  place  as  payee.  It  could  have  no  greater  or 
other  rights  growing  out  of  thfni  except  as  against  H.  S.  Wilson  than  he 
had.  The  bank,  as  holder  of  these  notes,  being  in  H.  S.  Wilson's  place, 
could  not  have  interposed  them  as  a  defense  to  the  suit  of  appellants  to  re- 
cover of  H.  S.  Wilson  the  land  of  which  he  had  defrauded  them.  S.  A, 
Wilson  could  not  have  been  compelled  by  the  bank  to  pay  the  notes.  H.  S. 
Wilson,  by  as.'<igning   the  notes,  the  fruits  of  his  fraud  upon  appellants* 
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oould  not  create  a  valid  title  in  his  assigDee  to  the  estate  represented  hy 
them. 

.  What  would  have  been  the  situation  had  H.  S.  Wilson,  with  an  apparent 
title  of  record,  sold  and  conveyed  the  land  for  value  to  an  innocent  pur- 
chaser, or  had  mortgaged  it  to  an  Innocent  creditor,  we  need  not  stop  to> 
consider.  That  is  not  this  case.  On  buying  the  non- negotiable  notes  th» 
bank  toolL  them  cum  onere.  It  will  not  be  relieved  by  suggesting  that  it 
might  have  got  a  good  title  from  the  same  person  in  some  other  way.  Nor 
is  this  a  case  of  estoppel.  It  is  not  claimed  nor  shown  that  the  bank  was. 
misled  by  the  state  of  the  record  of  deeds;  nor  that  it  examined  or  relied  on 
the  record.  Appellants  made  no  representatons  by  which  the  bank  was  in- 
duced to  alter  its  condition.  It  acted  alone  on  H.  S.  Wilson's  representa- 
tions, and  relied  on  its  faith  in  his  apparent  title  to  the  paper,  as  an  evidence 
of  an  en  forcible  debt,  owned  by  him  against  the  land.  Unfortunately  his 
title  was  not  good.  The  paper  did  not  give  him  an  enforcible  lien  on  the 
land;  it  wa.s  not  enforcible  for  any  purpose,  it  was  worthless;  his  assignee 
must,  therefore,  lose. 

It  is  very  earnestly  argued  that  under  section  618,  Civil  Code,  subsection* 
7,  the  new  trial  was  not  authorized,  for  it  was  under  that  section  that  it. 
was  sought.  It  reads:  "The  court  in  which  a  judgment  has  b^n  rendered 
shall  have  power,  after  the  expiration  of  the  term,  to  vacate  or  modify  it  (7)- 
for  unavoidable  casualty  or  misfortune  preventing  the  party  from  appearing 
or  defending. ' ' 

It  is  claimed  that  there  was  no  misfortune  that  prevented  appellants  from 
appearing.  They  are  not  defending.  Appellants  were  not  aware  that  their 
deed  contained  the  description  it  did.  Having  no  thought  of  that  kind, 
and  nothing  to  suggest  it  to  them,  it  was  not  reasonable  that  they  would  or 
should  make  inquiry,  or  examine  the  record  to  discover  the  truth  of  it. 
They  lived  some  eighteen  miles  from  their  county  seat,  Russellville.  They 
sent  their  notes  by  mall  to  their  attorneys  for  collection.  This  was  not  an 
unusual  or  negligent  method  of  transmitting  them.  It  was  not  probable 
that  they  would  have  copies  of  the  description  of  the  land  at  hand— tliey 
were  contained  in  the  deeds  of  record.  Supposing  naturally  that  the  record 
showed  the  truth,  it  was  not  improper  to  merely  refer  the  attorneys  to  the- 
records  to  get  the  necessary  boundary  descriptions  to  be  set  out  in  the  peti- 
tion to  enforce  their  liens.  The  attorneys,  not  being  told,  and  nothing  ap- 
pearing to  excite  inquiry,  supposed  of  course  that  the  deeds  to  which  they 
had  been  refern'd  by  their  clients  were  genuine,  and  brought  the  suits  ac- 
cordingly. The  suits  being  based  upon  writings  filed  therewith,  were  not 
required  to  be  verified  or  signed  by  the  plaintiffs.  There  was  no  issue  of 
fact  presented  in  the  case,  and  consequently  no  reason  for  calling  the  clients. 
for  consultation  before  the  trial.  They  took  the  usual  and  formal  course. 
No  negligence  appears,  for  negligence  implies  a  failure  to  do  something 
which  duty  or  prudence  requires  should  have  been  done.  The  combination 
of  probabilities  of  every  reasonable  appearance  that  would  mislead  an  or^ 
dinarily  careful  and  prudent  person  pursuing  that  business,  was  such  as  to 
produce  the  mistake  in  the  trial  of  the  lien  suits  enforcing  a  lien  on  land  not 
sold  by  the  plaintiffs,  for  debts  for  which  it  was  in  nowise  liable.  This  waa 
the  result  of  a  "casualty,"  an  unforeseen  incident,  a  misfortune. 
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The  case  of  Denny  ▼.  Wickllffe,  1  Met.,  216,  Is  relied  on  by  appellees. 
tThere  the  plaintiffs  sought  a  specific  execution  of  a  contract  of  sale.  The 
defense  was  that  he  had  not  paid  all  the  purchase  money.  After  the  judg- 
ment plaintiff  sought  a  new  trial  on  the  ground  that  he  had  since  discov- 
ered that  the  title  was  defective.  The  court  held  that  as  a  purchaser  the 
law  presumed  him  constructively  notified  of  the  state  of  his  title  shown  by 
the  record,  and  that  the  record  was  open, to  him  for  inspeotion.  That  It  was 
natural  and  usual  for  purchasrs  to  inevestigate  the  recoi^ds  concerning  the 
title  they  are  buying.  That  is  what  the  records  are  for,  principally.  But 
here  the  vendor  is  not  called  upon  by  any  sort  of  ordinary  prudence  to  exam- 
ine the  records  to  see  if  his  deed  had  been  tampered  lyith  since  it  left  his 
)iands,  nothing  having  occurred  to  arouse  his  suspicion  about  the  matter. 

In  Elliott  V.  Harris,  81  Ky.,  470,  Mrs.  Elliott,  the  holder  of  purchase- 
Ynoney  lien  notes  against  land,  in  a  suit  to  enforce  them,  lost  because  of  an 
•apparent  failure  of  title  In  the  vendor.  After  the  judgment  she  accidentally 
discovered  the  deed  of  record  constituting  the  missing  link.  In  her  action 
for  a  new  trial  it  was  urg^d,  as  here,  that  she  must  take  notice  of  the 
records.  This  court  held,  that  as  the  deed,  though  recorded,  was  not  in- 
dezed,  it  was  not  a  lack  of  diligence  not  to  find  it.  (Hall  v.  Commonwealth, 
17  Ky.  Law  liep.,  SHi.)  The  facts  stated  were  held  to  constitute  casualty 
x}T  misfortune  entitling  the  losing  party  to  a  new  trial.  The  purchaser  at 
the  decretal  sale  had  paid  nothing;  had  bought  at  a  price  entitling  the 
owner  to  redeem;  a  price,  at  which  the  sale  might  have  been  set  aside  for 
^  Inadequacy,  if  any  other  casualty  or  error  in  the  proceedings,  even  slight. 
The  circuit  court  should  have  set  aside  the  judgment  and  proceedings  there- 
under, and  have  awarded  the  new  trial. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  here- 
with. 


CVRRY  v.  K-ENTITCKY  WESTERN  R.  R.  CO. 
(File<l  February  3,  IfiOi— Not  to  be  reported.) 

1.  Railroads— Right  of  way — Where  one  entering  into  an  agreement  with  a 
construction  company  to  donate  lands  for  a  right  of  way  in  consideration 
for  the  building  of  n  line  of  railroad,  in  an  action  to  compel  him  to  execute 
a  deed  to  the  strip  comprising  the  right  of  way,  it  is  not  a  defense  that  the 
company  iit  the  date  of  the  execution  ol|  the  right  of  way  had  not  been  in- 
corporat.«-tl.  the  pro  position  to  give  the  right  of  way  not  1)eing  directed  to 
any  particular  corporation,  but  to  any  corporation  that  would  build  the 
road. 

3.  Estoppel  -  Where  a  land  owner  has  encouraged  actively  or  jMissively  the 
appropriation  of  his  land  by  a  corporation  for  public  use,  he  will  be  estopped 
from  subsequently  claiming  an  injunction  against  the  corporation  to  re- 
strain it  from  continuing  to  occupy  the  land. 

M.  C.  &.  G.  D.  Givens  for  appellant. 

W.  E.  Bourland,  J.  M.  Dickinson  and  Pirtle  &  Trabue  for  appellee. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  the  Kentucky  Western  R'y  Co.,  brought  this  action  against 
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the  appellant,  H.  M.  Ourry,  to  enforoe  the  specific  performance  of  the  foK 
lowing  written  contract  signed  hy  appellant : 

"AGREEMENT  TO  GIVE^RIGHT  OF  WAY. 

**We,  the  undersigned  land  owners,  in  conRideratlon  of  the  construction  o^ 
a  line  of  standard  guage  railway  to  run  from  Dixon,  Ky.,  to  a  point  on  th^ 
Illinois  Central  Railway,  agree  that  in  case  said  railway  is  located  through 
or  over  our  land,  we  will  give  a  right  of  way  for  same  as  an  inducement  for- 
the  construction  of  the  railway." 

The  petition  alleges  that  pursuant  to  the  contract  plaintiff  had  taken  pos- 
session of  the  right  of  way  through  defendant's  farm,  constructed  and  put. 
in  operation  over  it  a  line  of  standard  guage  railway  from  Dizon,  Ky.,  via. 
Lisbon  and  Clay,  intersecting  the  Illinois  Central  Railway  near  Blackford, 
Ky.,  prior  to  the  10th  of  January.  1000;  that  since  that  date  it  had  run  two 
trains  each  way  daily  over  its  line  of  railroad  through  and  over  the  right  of 
way  donated  by  the  defendant,  the  right  of  way  being  described  by  metea 
and  bounds;  that  the  defendant  had  failed  and  refused  to  make  them  a  deed 
to  the  right  of  way,  and  prayed  that  the  court  cause  its  commissioner  ta 
execute  a  deed  to  them  for  and  on  behalf  of  the  defendant  to  the  strip  ot 
land  in  controversy.  The  defendant,  Curry,  in  his  answer  says  that  early 
in  the  year  1800  he  executed  and  delivered  the  paper  filed  with  plaintiff '& 
petition  to  James  P.  Hunt,  who  was  acting  for  and  in  behalf  of  the  Souths 
em  Construction  Co.,  of  St.  Louis,  Mo.,  which  was  a  different  corporation- 
than  plaintiff,  and  alleges  that  the  construction  company  had  never  accepted 
or  acted  upon  the  paper  in  any  way,  and  denied  that  he  had  made  or  exe- 
cuted any  other  contract  or  paper;  that  the  plaintiff  was  not  incorporated 
until  the  13th  of  December,  1800;  and  charges  that  plaintiff  had  taken  pos^ 
session  of  the  strip  of  land  through  his  farm  against  his  will  and  without, 
right;  that  during  the  construction  of  its  road,  it  had  exposed  his  ci-ops  to. 
the  depredation  of  stock  to  his  damages,  for  which  he  prayed  judgment. 
The  plaintiff  replied  that  during  the  year  1800  the  citizens  of  Webster  county,, 
along  the  line  of  the  railroad  as  now  located,  accepted  a  proposition  made 
by  the  Southern  Construction  Co.,  of  St.  Louis,  to  organiise  and  incorporate 
the  Kentucky  Western  R'y  Co.,  that  a  number  of  citizen?  agreed  to  and  did 
subscribe  for  180,000  of  first  mortgage  Ixinds  to  be  thereafter  issued  by  the- 
Kentucky  Western  Railway  Co.,  when  it  was  organized  and  incorporated 
upon  its  line  or  railroad,  rolling  stock  and  other  property;  that  a  number  of 
land  owners,  among  them  the  defendant,  agreed  to  donate  the  right  of  way 
across  and  over  their  land;  that  a  number  of  other  citizens,  about  fifty-twa 
in  number,  signed  another  paper,  by  the  terms  of  which  they  agreed  and. 
promised  that  they  would  provide  a  right  of  way  eighty  feet  wide  for  the 
railway  from  the  point  of  intersection  with  the  Illinois  Central  R.  R  and 
the  town- of  Dixon,  with  suitable  depot  grounds,  etc. ;  that  these  facts  were 
well  known  to  the  defendant  at  the  time  of  his  execution  and  delivery  of  the 
foregoing  contract;  that  it  was  made  with  the  view  and  for  the  purpose  of 
having  plaintiff,  the  Kentucky  Western  Railway  Co.,  organized  and  incor- 
porated, and  a  line  of  railroad  constructed  from  Dixon  to  Blackford;  that, 
the  Kentucky  Western  railway  was  subsequently  duly  organized  and  incor^ 
porated  as  contemplated  by  the  parties  to  the  contract ;  and  that  the  right  ot 
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waj  over  defendant's  land  was  taken  possession  of  'by  the  Southern  Con- 
struction Go.  and  the  Kentucky  Western  Railway  Go. ,  under  the  contract, 
and  had  been  in  the  possession  of  the  plaintiff  and  its  successor,  the  Illinois 
Central  Railroad  Co.,  ever  since;  denies  that  this  strip  was  taken  possession 
of  against  the  defendant's  will  oif  by  force,  or  that  the  residue  of  defendant's 
tract  of  land  was  damaged,  or  any  damage  to  his  crops.  The  cause  was.  by 
Agreement,  submitted  on  the  pleadings  and  exhibits.  The  trial  ouurt 
granted  the  rule  prayed  by  plaintiff,  and  dismissed  defendant's  cross  action 
in  so  far  as  it  sought  to  recover  damages  for  the  right  of  way.  and-  trans- 
ferred the  case  to  the  ordinary  docket  for  trial  upon  the  issue  as  to  the 
alleged  damages  to  crops,  and  the  defendant  has  appealed. 

The  main  ground  relied*  on  for  a  reversal  is,  that  appellee  had  not  at  the 
date  rf  the  obligation  sued  on  Veen  incorporated  as  required  by  section  763 
of  the  Kentucky  Statutes,  and  having  no  legal  existence  was  incapable  of 
making  an  enforcible  contract.     The  proposition  of  appellant  to  donate  the 
right  of  way  through  his  farm   is  not  directed  to  any  particular  corporation, 
but  to  any  person   or  corporation  who  would   construct  a  line  of  railway 
from  Dixon  to  a  point  on  the  Illinois  Central  R.  R,  and  it  was  delivered  to 
an  agent  of  the  Southern  Construction  Co  ,  a  corporation  organized  under 
the  laws  of  Missouri,  who  were  prop)osing  to  organize  the  Kentucky  Western 
Railway  Co.,  and  to  build  the  proposed  railroad.     In  Lackey  v.  Richmond 
and  Lancaster  Turnpike   Road    Co.,  fi6Ky. ,  43,  it  was  decided   that  a    sub- 
scriber for  stock  in  a  turnpike  company  prior  to  its  incorporation,  who  sub- 
scribes to  induce  the  location  of  the  road  on  a  particular  route,  was  liable 
for  the  payment  of  the  aniount  subscribed  to  a  subsequently  incorporated 
company.     This  doctrine  was  re-alfirmed   in   the  Twin  Creek  &  Colenians- 
ville  R.  R.  Co.  v.  Lancaster,  7ft   Ky.,  552,  and   the   law  is  well   settled   that 
where  several  persons  promise  to  contribute  to  a  common  object  desired  by 
all,  the  promise  by  each  will  be  held  a  good  consideration  for  the  promise  of 
the  others.      (2   Parsons  on   Constracts,  463;    and   the   Cadiz   R.   R.  Co.  v. 
lioach.  24   Ky.  Law  Rep.,  1763.)    Appellant's   next  contention   is  that    the 
contract  is   not  enforcible  because  of  the  uncertainty  of  the  parties,  and  of 
the  description  of  the  land  to  he  taken.    It  is  admitted  by  the  pleadings  that 
appellee  took  possession  of  the  boundary  of  land  described  in  the  petition 
within  a  short  time  after  the  execution  of  the  obligation  sued  on,  constructed 
its  roadbed  and  laid  its  track,  and  has  for  several  years  operated  trains  over 
it.     The  contract  has  been  executed,  and  there  is  neither  uncertainty  as  to 
the  parties  or  the   land   sought  to   be  conveyed.     Thompson   ill  his  Com- 
mentaries on  the  Law  of  Corporations,  section  6279,  says:  "The  doctrine  of 
estoppel  prevents  a  land  owner  who  has  encouraged,  actively  or  passively, 
the  appropriation  of  his  land  by  a  corporation  for  public  use,  from  subse- 
quently claiming  an  injunction  against  the  corporation  to  restrain  it  from 
continuing  so  to  occupy  the  land." 

This  section  was  cited  with  approval  in  Cadiz  R.  R.  Co.  v.  Roach,  24  Ky. 
Law  Rep.,  1764,  and  we  think  the  facts  of  this  case  bring  it  within  this  rule, 
and  the  pleadings  and  exhibits  filed  therewith  support  the  judgment  of  the 
trial  court. 

Judgment  affirmed. 
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.  WILHITE  ▼.  CONVENT  OF  THE  GOOD  SHEPHERD. 

(Filed  January  12.  1904— Not  to  be  reported. ) 

CorporatioDs— In  an  action  against  a  corporation  styled  in  the  petition 
"The  Convent  of  the  Good  Shepherd,"  in  which  its  location  was  set  out.  It 
was  error  in  the  trial  court  to  quash  the  summons  on  the  petition  because 
the  name  of  the  corporation  was  not  correctly  set  out  and  where  the  corpora- 
tion failed  to  ffive  its  true  name,  so  the  mistake  in  pleading  may  be  corrected 
'  by  amendment. 

W.  T.  Burch  for  appellant. 

Kinney  &  Fitzgerald  for  appellee. 

Appeal  from  Jefferson  Circuit  Court.  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Rosa  WllhiCe,  brought  this  action  against  a  corporation, 
which  she  styled  "The  Convent  of  the  Good  Shepherd,"  which  she  alleged 
owned  and  operated  a  laundry  on  23d  and  Bank  streets  in  the  city  of  Louis- 
ville, and  that  their  place  of  business  was  enclosed  by  a  brick  wall,  twelve 
or  eighteen  feet  high;  that  in  1887,  she  was  brought  from  Hardin  county 
and  delivered  to  the  possession  of  the  defendant  against  her  will  and  con- 
sent; and  that  she  had  been  illearally  detained  by  defendant  within  its  en- 
closure and  compelled  to  perform  hard  labor  or  them  continuously  until  the 
19th  of  April,  1900,  without  legal  authority  on  their  part;  that  she  had 
never  received  any  compensation  for  any  part  of  the  labor  so  performed  by 
her,  which  she  alleged  was  reasonably  worth  to, 000,  for  which  sum  she 
prayed  judgment  The  summons  which  Issued  on  this  petition  was  executed 
on  Mary  Bigley,  who  was  designated  by  the  sheriflf  as  the  "Mother  Superior 
of  said  convent  and  chief  officer."  Thereupon  Mary  Eigley  appeared  in 
court  and  filed  an  affidavit,  in  which  t>he  stated  that  she  was  not  at  the 
time  of  the  service  of  said  process,  and  was  not  then,  "the  Mother  Superior 
of  the  Convent  of  the  Good  Shepherd,"  or  connected  with  ii  as  an  officer  in 
any  way.  Thereupon  the  plaintiff  filial  an  amended  petition,  making  "the 
^^i8ter8  of  the  Good  Shepherd  of  Louisville,"  defendant,  and  allcgins  its  place 
of  business  was  on  Bank  street,  between  23d  and  24th,  in  the  city  of  Louib- 
ville;  that  their  name  appeared  in  the  city  directory  as  the  Convent  of  the 
Good  Shepherd:  that  defendants  had  not  complied  with  the  law  in  having 
their  corporate  name  placed  -over  its  door  or  upon  its  bill  heads,  or  had  any 
one  designated  with  the  Secretary  of  State  upon  whom  process  might  be 
served;  that  defendants  had  been  and  were  doing  business  under  the  name 
of  the  "Convent  of  the  Good  Shepherd"  and  "St.  Xavier  Laundry,"  that  the 
Convent  of  the  Good  Sheperdand  the  Sisters  of  the  Good  Shepherd  of  Louis- 
ville and  the  St.  Xavier's  Laundry  were  one  and  the  same  corporation,  and 
that  Mary  Bigley  was  the  Mother  Superior  thereof,  and  its  chief  officer  and 
Agent,  and  reaffirmed  all  the  averments  of  their  original  petition.  There- 
upon Mary  Bigley  again  appeared  in  court  and  made  affidavit  that  she  was 
not  at  the  date  of  the  service  of  process  upon  the  amended  petition  the 
Mother  Superior  or  chief  officer  of  the  Sisters  of  the  Good  Shepherd  of  Louis- 
ville, and  moved  the  court  to  quash  the  officer's  return  upon  the  process, 
which  was  sustained,  to  which  the  plaintiff  excepted  and  thereupon  stated 
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that  the  true  corporate  name  of  the  institution  doing  business  on  Bank 
street,  between  dSdand  91th,  was  "the  Sisters  of  the  Good  Shepherd,  Bank 
street,  Louisville,  Ky.,"  of  which  Mary  Bigley  was  the  chief  officer  and 
Mother  Superior.  The  apiiellee  then  filed  an  answer  in  which  it  alleged 
that  the  Sisters  of  the  Good  Shepherd,  Bank  street,  Louisrille,  Ky.,  was  In- 
oorporated  on  the  18th  of  May,  1901 ;  that  it  was  not  theretofore  a  corporation 
or  organl7«d  as  such,  and  was  not  guilty  of  the  acts  complained  of  in  the 
original  and  amended  petition.  Thereupon,  plaintiff  moved  for  judgment 
upon  the  fact  of  the  record,  which  the  court  overruled  and  instead  thereof 
entered  a  judgment  dismissing  plaintiff's  petition,  and  from  that  judgment 
this  appeal  is  proscuted. 

When  a  defendant  corporation  Is  not  correctly  named  in  an  action  against 
it,  it  can  only  be  talsen  advantage  of  by  a  pica  in  the  nature  of  a  plea  in 
abatement,  and  to  make  this  plea  good,  it  is  bound  to  give  its  true  name  so 
that  plaintiffs'  mistake  may  be  corrected  by  amendment.  (Enc.  of  P.  Sb 
Ph.,  68;  1  Chitty  on  Pleadings,  447;  L.  &  N.  II  R.  Go.  v.  Hull,  75  Ky.,  131.  > 
As  the  affidavit  of  Mary  Bigley,  the  chief  officer  of  appellee,  on  the  motion 
to  quash  the  original  return  made  by  the  sheriff  in  this  case,  and  also  in 
the  process  which  issued  upon  the  first  amended  petition,  failed  to  comply 
with  this  requirement  of  good  pleading,  the  trial  court  erred  in  quashing 
the  sheriff's  return  upon  the  summons  which  issued  upon  the  original  and 
amended  petition.  We  think  the  trial  court  also  erred  in  overruling  plain- 
tiff's motion  for  judgment  upon  the  face  of  the  record,  and  in  dismissing 
her  petition,  after  appellee  had  filed  its  answer  iu  the  name  of  the  Sisters  of 
the  Good  Shepherd,  Bank  street,  Louisville.  Ky.  This  answer  does  not 
specifically  deny  the  allegation  of  the  original  and  amended  petitions ;  that 
it  had  detained  the  plaintiff  and  compelled  her  to  perform  bard  labor  for 
them  continuously  for  nearly  fourteen  years  against  her  will  and  without; 
legal  authority,  or  that  it  had  been  doing  business  under  the  name  of  the 
Convent  of  the  Good  Shepherd,  and  the  Sisters  of  the  Good  Shepherd.  Louis- 
ville, and  as  St.  Xavler's  Laundry. 

Our  attention  is  called  to  an  act  of  the  general  assembly,  approved  Janu- 
ary 29,  lbt)7,  incorporating  the  Sisters  of  the  Good  Shepherd  of  Louisville,  and  ' 
conferring  upon  them  the  same  powers  as  upon  the  Sisters  of  the  Good  Shep- 
herd, Bank  street,  Louisville,  Ky. ,  as  disclosed  by  its  charter  filed  with  itsi 
answer  in  this  case.  The  original  and  amended  petition,  taken  together, 
charge  in  substance  that  the  defendant,  whether  operating  under  the  name 
of  the  Convent  of  the  Good  Shepherd,  or  Sisters  of  the  Good  Shepherd.  I^uis- 
ville,  or  Sisters  of  the  Good  Shepherd,  Bank  street,  Louisville,  or  St  Zavier'* 
Laundry,  is  in  reality  one  and  the  same  corporation.  The  law  is  well  settled 
that  an  action  against  a  corporation  by  its  former  name  can  not  be  defeated 
by  showing  that  it  had  changed  its  name,  unless  it  al.so  clearly  appears  that 
there  has  been  in  fact  a  change  in  its  membership.  Nor  does  such  change 
exonerate  it  from  liabilities  previou.sly  created,  if  in  fact,  it  is  substantially 
the  s*ime  concern.  (560  of  Kentucky  Statutes;  McGregor  v.  Fuller  Imple- 
ment Co.,  79  lown,  143;  Welfby  v.  Shanendoah  Iron,  &c.,  Co..  83  Va.,  7fi«; 
Kansas.  &o.,  R.  R.  Co.  v.  Smith,  40  Kan.,  193.) 

For  reasons  indicated  the  judgment  dismissing  plaintiff's  petition  is  re- 
versed and  the  cause  remanded,  with  instructions  to  allow  both  parties  to 
amend  their  pleadings  if  they  so  desire,  with  a  view  of  pleading  to  an  issue 
and  for  other  proceedings  consistent  with  this  opinion. 
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WRIGHT  ▼.  WILLIAMS. 
(Filed  January  19,  1904— Not  to  be  reported.) 

1.  Conveyanoes— Pass  way  8— Where  In  the  sale  of  a  lot  in  a  city  where^ 
there  was  in  fact  no  alley  at  the  point,  bnt  where  the  deed  called  for  such  a. 
one,  and  the  alley  was  used  for  about  ten  years  by  the  vendor  and  his  ven- 
dees, a  judgment  in  favor  of  the  original  vendor  in  an  action  to  recover  pos* 
session  of  the  alley  was  erroneous,  the  deed  calling  for  such  an  alley 
amounting  to  a  dedication  of  it  for  that  purpose. 

2.  Estoppel— Where  the  owner  of  land  stands  by  and  sees,  and  without 
question,  permits  another  to  sell  it  to  an  innocent  stranger^  he  wUI.uot  be*- 
allowed  thereafter  to  deny  that  the  title  passed  by  the  sale. 

Wight  &  MoElroy  for  appellants. 

John  M.  Galloway  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  0*Rear. 

Appellee's  wife  owned  a  large  lot  of  land  in  the  city  of  Bowling  Green  ;.- 
«he  and  appellee  sold  to  one  Qulnn  part  of  it,  being  a  lot  fronting  fifty  feet 
on  Colleti^e  street,  and  extending  back  the  same  width,  SOS  feet,  to  a  ten  foot 
alley.  Twelve  hundred  dollars  of  the  purchase  price  was  unpaid.  There 
was  then  In  fact  no  alley  at  that  point,  but  the  deed  called  for  such  one, 
which  amounted  to  its  dedication  by  the  owners,  Williams  and  wife,  for  the 
ufle  of  the  lot  sold.  Quinn  failed,  and  contracted  the  lot  to  one  Wilford,  who 
assumed  the  payment  of  the  11,200  Ixilance  of  purchase  money  to  appellee's, 
assignee  and  creditor.  It  is  claimed  by  appellant  (who  has  since  bought  the- 
lot  from  Wilford, )  that  when  Quinn  was  preparing  to  sell  the  lot  to  Wilford, 
appellee,  J.  Tom  Williams,  was  present,  and  represented  to  Wilford  that  the 
lot  included  the  right  to  use  a  ten-foot  alley-way  alongside  and  runnings 
from  College  street  to  the  alley  first  mentioned,  and  which  was  in  the  rear 
of  the  lot  sold.  The  use  of  this  alley  was  not  only  neces.sary  to  make  the 
first-named  alley  of  any  value  whatever  to  that  lot,  but  was  quite  desirable 
as  affording  a  way  to  the  rear  of  the  lot  by  wagons,  etc.  Wilford  says  that, 
appellee  showed  him  the  lines  of  this  alley,  and  told  him  to  set  the  fence> 
accordingly;  that  relying  upon  that  representation  of  appellee,  he  bought 
the  lot  from  Quinn,  and  paid  off  the  lien  owing  to  appellee's  assignee,  ap- 
pellee having  assigned  the  notes  to  a  creditor  of  his.  Wilford  did  fence  the 
passway,  and  he  and  his  vendee,  appellant,  continued  to  use  it  for  about, 
ten  ye:irs,  till  this  suit  was  brought,  without  molestation  or  question. 
Later,  Mrs.  Williams  died,  and  by  will  devised  to  her  husband  (appellee)  all 
her  property. 

Appellee  then  brought  this  suit  to  recover  the  ten-foot  alley-way,  which 
was  not  referred  to  in  his  deed  to  Quinn,  resulting  in  a  judgment  in  hia 
favor.  The  case  was  tried  by  the  chancellor  in  equity.  It  is  conceded  that 
Mrs.  Williams,  who  was  the  owner  of  the  land  over  which  the  alley-way  la 
claimed,  did  not  convey  the  alley  to  Quinn,  nor  did  she  make  any  repre- 
sentations to  Wilford  when  he  bought  from  Quinn.  Her  husband,  appellee,, 
as  her  agent,  it  is  claimed,  represented  her  In  that  transaction,  though^ 
whether  she  would  have  been  estopped  to  deny  Wilford 's  right  to  use  the> 

vol.  25—87 
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passway,  we  do  uot  determine.  In  this  suit  by  appellee  to  recover  the  pass- 
way  from  appellant,  the  only  defense  upon  which  there  was  any  proof,  is 
that  appellee  having  by  his  representations  induced  Wilford  to  buy  the  lot 
under  the  assurance  that  there  went  with  it  as  an  appurtenant,  the  right  to 
use  the  ten -loot  strip  adjoining  it  on  the  side  as  a  passway,  the  former  is 
thereby  estopped  from  asserting  the  contrary. 

The  proof  consisted  of  the  statement  of  the  two  witnesses,  Wilford  and  ap- 
I)ellee,  and  evidence  of  the  physical  conditions  brought  into  being  and  main- 
tained immediately  after  and  ever  since  the  alleged  matter  of  estoppel.  Wil- 
ford testifies  clearly  and  unequivocally  that  appellee  made  the  representations 
and  stalled  off  the  plnce  for  the  fencing  of  the  disputed  alloy  way.  Appellee 
as  positively  denies  having  made  the  representations,  and  denies  that  he  was 
even  present.  The  burden  of  proof  is  on  appellant  to  maintain  her  plea  of 
estoppel.  We  conclude  that  Wilford  must  be  correct  in  his  i-ecollection  of 
what  occurred;  for  he  is  corroborated  by  the  contemporaneous  act  of  taking 
possession  of  the  passway,  of  which  appellee  then  knew,  or  saw  shortly  after, 
and  of  having  maintained  it  without  question  for  about  ten  years.  It  is 
not  likely  that  appellee  would  have  submitted  to  such  an  encroachment 
unless  there  had  been  some  understanding  about  it.  The  attending  circum- 
stances, and  conduct  of  the  parties  since,  are  suilicient  corroboration  to  tip 
the  balance  in  appellant's  favor. 

If  the  owner  of  land  stands  by  and  sees  and  without  question  permits 
another  to  sell  it  to  an  innocent  stranger,  he  will  not  be  allowed  thereafter 
to  deny  that  the  title  passed  by  the  sale.  If  the  owner  himself  represents 
that  such  seller  has  the  title,  misleading  the  purchaser  into  buying  It,  the 
case  is  even  stronger  against  the  ow^ner  as  an  estoppel.  Title  to  land,  de- 
rived by  estoppel,  first  came  to  be  applied  where  one  not  the  owner  under- 
took to  convey  by  deed  with  covenant  of  seizin  or  warranty,  and  afterward 
acquired  the  title.  In  a  very  learned  discussion  of  the  subject  by  the  author 
of  Herman  on  lies  Adjudicata  and  Estoppel  volume  2,  chapter  60.  page 
377  441,  it  is  asserted  thnt  title  by  estoppel  can  be  derivetl  only  from  a  cove- 
nant of  warranty,  actual  or  implied,  or  by  some  similar  assurance  or  declara- 
tion of  title  in  the  conveyance  of  the  grantor.  The  author  observes,  however, 
(page  431):  ''Warranty  even  in  its  palmy  days,  when  collateral  as  well  as 
lineal  warranty  flourished  in  all  its  vigor,  never  possessed  the  power  of  con- 
veyance. ' ' 

The  whole  matter,  as  treated  by  the  author,  and  as  seems  to  be  sustained 
by  principle  and  authority,  however  it  may  be  made  to  turn  in  the  reason- 
ing of  the  judges,  comes  at  last  to  the  homely  and  familiar  doctrine,  laying 
at  the  very  base  of  every  estoppel,  that  no  one  should  be  allowed  to  deny  the 
truth  of  that  which  he  has  previously  asserted  to  be  true,  whereby  another 
has  acted  on  it  so  as  to  alter  his  condition.  Estoppel  in  pais,  unknown  to 
the  common  law  in  the  time  of  Coke,  a  creation  of  equity,  has  come  to  be 
applied  at  law  answer  those  matters  of  estoppel  by  deed  or  record.  It  has 
been  held  differently  in  different  jurisdictions,  e.  g.,  in  Illinois,  Mills  v. 
Graves,  38  111.,  45,5  (8»  Am.  Dec,  314),  it  was  decided  that  as  title  to  land 
could  not  be  passed  by  parole  agreements,  an  estoppel  by  mere  oral  declara- 
tions, was  equally  ineffectual,  and  repugnant  to  the  ktatute  of  frauds  and 
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perjuries.  In  Bell  v.  Qoodnature,  60  Minn. ,  417,  it  was  held  just  to  the  ood« 
trary. 

In  this  State  there  is  a  long  line  of  cases  which  have  applied  the  doctrine 
-of  estoppel  in  pais  to  defeat  the  claim  of  title  by  the  true  owner  where  he 
had  induced  an  innocent  stranger  to  buy  the  land  from  one  not  the  owner; 
-and  the  court  has  not  halted  to  consider  whether  at  the  time  of  the  repre- 
'mentation  afterwards  invoked  as  an  estoppel,  the  guilty  declnrent  then  had 
the  title,  or  acquired  it  subsequently.  (Craig  v.  Baker,  Hard.,  989;  Gerault 
T.  Anderson,  2  Bibb.,  543;  Barclay  v.  Hendrix,  S  Dana,  380;  Sale  v.  Crutch- 
field,  8  Bush,  645;  Morris  v.  Shannon.  12  Bush,  89;  Brothers  t.  Porter,  6 
Ben  Mon.,  118;  Davis  v.  Tingle,  8  Ben  Mou.,  642;  Carpenter  v.  Carpenter,  8 
Bush,  288;  Hampton  v.  France,  17  Ky.  Law  Bep.,  080;  Loeb  v.  Struck,  19 
Ky.  Law  Rep.,  935;  Stith  v.  Carter,  23  Ky.  Law  Rep.,  1488;  Ritterhouse  t. 
Clark,  22  Ky.  Law  Rep..  1610;  Wimmer  v.  Flcklin,  14  Bnsh,  193;  Ratliffe  v. 
Bellfonte,  &c.,  Co,  87  Ky.,  659;  McFarland  v.  Baugh,  12  Ky.  Law  Rep., 
744;  Greer  v.  Greer,  11  Ky.  Law  Rep.,  380;  Wallender  v.  Wintersmith,  2  Ky. 
Law  Bep.,  232;  Arnold  v.  Stephens,  13  Ky.  Law  Rep.,  622;  Klemp  v.  Lie- 
bold,  8  Ky.  Law  Rep.,  684;  Alexander  v.  Woodford  Spring  Lake  Fishing 
Co.,  90  Ky.,  215;  Rtuiisey  v.  C.  &  M.  T.  P.  Co..  1  Ky.  Law  Rep.,  308; 
Schwitaer  V.  Wogner,  94  Ky.,  458.) 

Following  these  cases,  and  under  the  evidence  as  we  construe  it,  the  cir- 
cuit fx>urt  should  have  denied  appellee's  claim  and  dismissed  his  petition. 

Judgment  reversed  and  cause  remanded,  with  directions  to  enter  judgment 
in  accordance  herewith. 


QUINT ANCE  v.  FARMERS  MUTUAL  AID  ASSOCIATION. 

(Filed  January  12,  1904— Not  to  be  rei)orted. ) 

Fire  Insurance  association -Salaiy  of  olBcer— Where  appellant  and  four 
others  obtained  a  charter  authorizing  them  to  organize  and  operate  a  fire 
insurance  company  and  where  all  persons  insured  became  members,  the 
fjharter  being  silent  as  to  the  subject  of  salaries  and  the  president  being 
compensated  by  receiving  12  from  each  member  as  he  would  insure,  the 
offlcials  of  the  association  in  the  absence  of  such  power  being  conferred  upon 
th^m  by  the  charter  had  no  power  or  authority  to  fix  compensation  of  an 
f)fflcer  of  the  company. 

W.  Q.  Dearlng  and  G.  A.  Cassiday  for  appellant. 

J.  P.  McCartney  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  appellant  against  the  appellee  in  February, 
1898,  by  which  he  sought  to  recover  1602.50,  balance  of  salary  due  him  as  its 
president,  for  the  years  1892  to  1896.     Appellee  traversed  the  claim. 

In  substance  the  facts,  as  they  appear  of  record,  are  as  follows:  In  the  year 
1875  appellant,  with  four  others  named,  obtained  a  charter  authorizing  them 
to  organize  and  operate  a  fire  insurance  company  in  the  county  of  Fleming. , 
The  business  of  thecompany  was,  by  the  charter,  confined  to  property  situated 
in  Fleming  county.     By  the  charter  appellant  was  made  the  president  of  the 
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ooinpany  for  the  first  jear,  and  the  other  persons  named  were  to  be  itfr 
directors.  All  persons  who  insured  their  property  in  this  company  became- 
members  thereof.  The  company  or  association  was  authorized  to  make  and 
publish  by-laws«  ordinances,  etc.  The  members  of  the  association  upon  no- 
tice by  the  president,  had  annual  meetings  for  the  election  of  ofDoers,  and 
the  transaction  of  its  business.  It  appears  from  the  charter  that  powers  of 
assessment  and  the  creation  of  liabilities  were  reserved  to  the  members  of 
the  association.  The  charter  is  silent  on  the  subject  of  salaries,  nor  does  i^ 
authorize  the  board  of  directors  to  fix  same.  The  appellant  became  presi- 
dent in  1875,  and  was  continued  in  office  unitl  IBM),  when  another  was  elected 
in  his  place.  From  the  year  1875  to  the  third  of  September,  IfKHd.  the  only 
compensation  the  president  recelTed  was  12  received  from  each  person  who 
was  induced  by  hiin  to  become  a  member  of  the  association,  and  a  part  of' 
■uch  a  fee  received  from  persons  who  were  induced  by  other  solicitors  to- 
become  members  thereof.  The  testimony  of  appellant  shows  that  for  several 
years  prior  to  18^8  he  had  endeavored  to  induce  the  members  of  the  assooia- 
tion,  at  their  annual  meetings,  to  allow  him  additional  compensation.  On 
the  8d  day  of  September,  1892,  the  appellant  with  four  directors  or  solicitors, 
of  the  company  met  in  an  office  in  Flemlngsburg,  and  appellant  prepared 

and  all  signed  the  following  paper : 

* 'September  8,  1898. 

"At  a  meeting  of  the  board  of  officers  of  the  Farmers  Home  Insurance 
Co.,  held  in  Flemingsburg  on  the  above  date,  by  an  in  compliance  with  our 
charter,  page  5,  article  5,  the  following  resolutions  were  offered  and  passed  t 

"Article  18.  That  the  solicitors  shall  have  the  right  to  charge  all  persons, 
on  becoming  members  of  this  company  IS,  and  the  same  for  each  subsequent 
Cdrtiflcate  they  issue. 

"Article  14.  The  secretary  shall  have  the  right  to  charge  the  company  5 
per  cent,  on  all  calls  or  collections,  for  his  services. 

"Article  16.  The  president  shall  have  the  right  to  charge  the  company 
one-twentieth  of  1  per  cent,  per  annum  on  the  aggregate  amount  of  insur- 
ance, for  his  services. 

"Article  16.  Property  in  adjoining  counties  may  be  insured  in  this  com- 
pany. 

"Article  17.  This  company  will  not  make  any  calls  for  less  than  one-fifth 
of  1  per  cent,  in  the  future." 

These  articles  were  never  recorded  on  the  books  of  the  oompany,  and  it 
does  not  appear  th.-it  any  member  of  the  association  other  than  those  inter- 
ested had  any  knowledge  of  same.  The  appellant,  in  his  testimony,-  gives 
the  reason  why  these  resolutions  were  passed  by  him  and  the  solicitors.  In 
answer  to  a  question  in  which  he  was  asked  if  in  soliciting  members  he  did 
not  represent  to  them  that  there  was  to  be  nothing  taken  from  the  oompany 
to  pay  salaries,  etc. ,  his  answer  was : 

"No,  sir,  I  never.  I  was  trying  to  get  them  to  vote  me  something  at  the 
annual  meetings,  which  they  failed  to  do,  and  then  I  took  advantage  of  the- 
charter. ' ' 

"Q.  Does  not  your  own  statement  say  that  you  made  no  assessments  ex- 
cept to  meet  losses?" 

"A.  No,  this  was  a  two-fold  affair,  there  was  a  certificate  and  instructloBi 
to  solicit."    ♦    •    * 
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'**X^.  Did  yon  ooDsider  it  an  emergency  to  pass  a  resolution  giving  you  a 
salary?" 

••A.  Well,  you  can  call  it  what  you  please.  I  was  entitled  to  it,  but  every 
effort  I  made  at  a  meeting  to  get  anything  through,  some  fellow  would 
-amend  my  motion  in  such  a  way  as  to  change  the  whole  thing,  and  I  never 
^)ould  do  anything. '  * 

**Q.  Is  that  the  reason  you  never  made  It  when  ail  of  them  were  present?" 

*'A.  I  could  not  get  it  through." 

"Q.  And  you  had  it  passed  by  the  board  of  solicitors?" 

"A.  I  had  it  passed  aocording  to  the  charter. "  ' 

The  section  of  the  charter  upon  which  appellant  relies  to  sustain  the  action 
-oiC  himself  and  board  or  solicitors,  or  directors,  in  fixing  his  salary  the  asso- 
•ciation  shall  not  have  the  power  to  assess  or  collect  any  money  from  any 
member  of  the  association  unless  there  has  been  a  loss.  But  the  association 
-shall  have  the  right  to  assess  and  collect  annually  not  exceeding  one  fifth  of 
1  i>er  cent,  upon  the  amount  Insured  by  each  and  every  member,  to  pay  con- 
tingent expenses.  It  does  not  appear  from  this  section  of  the  charter  that 
iihe  president  and  board  of  directors  or  solicitors  have  the  power  to  fix  their 
^x>mpensation,  and  in  addition  to  this  it  appears  that  the  association  had. 
prior  to  September  3,  1802.  passed  a  by-law  which  was  then  in  force  which 
"provided  that  the  officers  of  the  company  should  not  collect  an  assessment 
tor  any  purpose  other  than  to  pay  losses,  without  the  consent  of  the  com- 
pany. We  are  of  the  opinion  that  the  officials  of  this  association  in  the  ab- 
-sence  of  power  given  by  the  charter  and  in  opposition  to  this  by-law,  had  no 
power  or  authority  to  fix  by  resolution  or  otherwise,  thpir  compensation. 

(Thompson  on  Corporations,  volume  1,  066,  and  volume  8,  4016;  American 
•A  Eng.  Ency.  of  Law.  volume  17,  166. ) 

It  appears  that  from  the  year  1876  to  1802  appellant  recognized  the  fact  that 
'the  association  only  had  the  right  to  pass  bylaws  and  fix  the  compensation 
-of  its  officials,  and  when  from  time  to  time  at  the  annual  meetings,  he  had 
been  prevented  from  getting  what  he  considered  just  compensation,  he  then 
^concluded  that  five  of  the  charter  gave  the  right  to  the  officials  to  fix  their 
•own  salaries.  We  think  appellant  is  in  error  as  to  his  last  construction  of 
4tive  of  the  charter. 

Therefore,  the  judgment  of  the  lower  court  is  affirmed. 


PULASKI  COUNTY  v.  SEARS. 
(Filed  January  12,  1904--Not  to  be  reported. ) 

1.  Roads- -Powers of  fiscal  court— Where  the  fiscal  court  of  a  county  adopted 
«  system  of  working  public  roads  by  taxation,  it  had  no  power  to  invest  the 
•county  judge  with  general  supervision  of  the  same,  nor  confer  authority 
upon  the  justices  of  the  various  magisterial  districts  as  assistants  and  then 
■allow  them  pay  for  such  services. 

2.  Same— Supervisor  of  roads— The  statutes  permit  the  appointment  of  a 
supervisor,  or  supervisors,  of  county  roads,  but  the  fiscal  court  can  not  create 
«  different  office,  or  sanie  office  with  dififerent  name,  fill  it  by  electing  them- 
selves and  then  vote  themselves  pay  for  their  services. 

A.  X.  Wesley  for  appellant. 
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Denton  &  Robinson  and  G.  W.  Shadoan  for  appellee. 
Appeal  from  Pulaski  Cirouit  Court. 
Opinion  of  the  oourt  by  Judge  O'Rear. 

In  Pulaski  county  the  fiscal  oourt  had  adopted  the  system  of  worklnfr  Ht^ 
county  roads  by  levying  and  collecting  a  tax  known  as  the  **road  and  bTid|c» 
fund.*'  The  work  was  done  and  material  furnished  on  the  road  at  the  ex- 
pense of  the  county,  and  paid  out  of  this  fund  at  schedule  prices  fixed  by 
the  fiscal  court. 

The  fiscal  court  did  not  appoint  a  supervisor,  but  entered  an  order  of 
record  investing  the  county  judge  with  the  general  supervision  of  the  road» 
of  the  county,  and  attempted  to  invest  the  justices  of  the  magisterial  dis- 
tricts with  the  xMwer  as  assistants.  The  various  justices,  acting  under  tbia 
order  throughout  their  term  of  office,  superintended  aikd  oontrolled  the  keep- 
ing of  the  roads  within  their  respective  districts,  and  were  subfiequently,  by^ 
an  order  of  the  fiscal  court,  allowed  a  sum  in  payment  lov  their  aervieeft. 
The  county  refused  to  settle  on  this  basis,  and  this  suit  was  brought  by  ap^ 
pellee,  one  of  the  magistrates  named,  to  collect  for  his  said  servicer  Tbe^ 
■tatotes  permit  the  appointment  of  the  supervisor  or  supervisors.  (4818-4844^ 
Kentucky  Statutes. )  But  the  county  did  not  do  this.  They  attempted  to- 
create  a  different  office,  or  perhaps  the  same  office  with  a  different  name,  and 
then  attempted  to  fill  it  by  electing  themselves,  and  then  attempted  to  vote- 
themselves  pay  for  their  services.  This  they  could  not  do.  As  was  held  by 
this  court  in  the  recent  case  of  Daviess  County  v.  Goodwin,  S5  Ky.  Law 
Rep..  1081. 

Judgment  reversed  and  cause  remanded,  with  directions  to  dismiss  the- 
petition. 


LIPP'S  GUARDIAN  v.  ALLPHIN. 

(Filed  January  12,  1904— Not  to  be  reported  ) 

Commissioner's  sale  of  land— Inadequacy  of  price — Lien— While  more  In- 
adequacy of  price  is  not  sufficient  to  authorize  the  setting  aside  of  a  sale,  la 
this  action  where  the  infant  was  only  fourteen  years  of  age,  and  the  land 
brought  only  11,725,  and  it  appears  of  record  that  upon  a  resale  B  has  obli- 
gated himself  in  due  form  to  start  the  bid  at  82,326,  in  view  of  this  and  the^ 
Inadequacy  of  price,  the  inclement  weather  on  the  day  of  sale,  the  fact  that 
the  laud  the  whole  time  it  was  advertised  was  covered  with  snow  so  It  oould 
not  be  examined,  and  because  the  lower  court  did  not  provide  in  its  judg- 
ment a  lien  on  the  land  for  the  infant'.s  interest  as  required  by  the  Civil 
Code,  it  was  error  not  to  set  the  sale  aside  and  order  a  resale  of  the  land. 

S.  Gaines  for  appellant. 

S.  W.  Tolin  and  John  S.  Gaunt  or  appellee. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  brought  in  the  court  below  by  Susie  N.  Adams  and  her- 
husband,  J.  S.  Adams,  against  Cordelia  M.  Whitson  and  her  hu8band» 
Charles  Whitson,  Ethel  £.  Lipp  and  S.  Gaines,  as  her  guardian,  for  the  pur^ 
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pose  of  procuring  an  order  of  sale,  ander  subsection  2  of  490  of  the  Civil 
Code,  for  66  acres  of  land,  which  plaintiff  alleged  wap  in  iMSsession  of,  and 
owned  jointly  by  Susie  N.  Adams.  Cordelia  M.  Whitson  and  Ethel  E.  Lipp, 
by  inheritance  from  their  deceased  father,  George  W.  Lipp;  and  also  alleged 
and  proved  that  the  same  could  not  be  divided  between  the  three  joint  and 
equal  ownera  without  materially  impairing  its  value.  The  court  directed 
the  sale  thereof,  and  the  master  commissioner,  pursuant  to  the  order  of 
court,  made  a  sale  of  the  land  on  March  2,  1908,  at  which  sale  the  appellee, 
Allphin.  became  the  purchaser  thereof,  at  the  price  of  ft, 725.  The  commis- 
sioner reported  to  the  court  this  sale  at  the  April  term,  1908.  The  appellant, 
Ethel  E.  Lipp,  by  her  guardian,  filed  exceptions  to  this  report  of  sale,  in 
substance,  as  followr,:  '* First,  because  the  land  lays  on  a  county  dirt  road, 
and  during  the  time  it  was  advertised  for  sale,  the  road  was  so  bad  that  it 
was  almost  impassible,  and  contemplated  purchasers  were  thereby  prevented 
from  seeing  and  examining  the  land,  with  a  view  of  purchasing;  second, 
because  during  the  time  the  land  was  adverti^}ed,  a  very  deep  snow  covered 
the  land,  and  it  could  not  be  snen  and  examined  by  people  who  desired  to 
purchase  it;  third,  because  the  day  of  sale  was  bad,  and  few  people  attended 
the  sale;  fourth,  because  this  defendant  is  an  infant  under  fourteen  years  of 
age,  and  this  land  is  all  the  estate  of  any  kind  that  she  has;  and  because 
the  price  for  wihch  It  sold  is  grossly  inadequate. " 

It  appears  from  the  uncontradicted  proof  that  this  is  a  well-improved  and 
valuable  tract  of  land  worth  $3,000  or  more,  and  it  is  evident  that  the  price 
it  brought  at  the  commissioner's  sale  was  inadequate;  but  it  has  been  held 
by  a  long  line  of  decisions  by  this  court,  nothing  else  appearing  in  connec- 
tion  with  the  sale,  detrimental  to  the  interest  of  the  party  excepting,  that 
mere  inadequacy  of  price  is  not  sufficient  to  authorize  the  setting  aside  a 
sale  fairly  made.  It  is  agreed  that  there  was  snow  upon  the  ground  which 
covered  this  land  during  all  the  time  it  was  advertised  for  sale,  and  that  the 
day  of  sale  was  a  severe,  cold  day,  but  it  is  not  shown,  except  by  Inference, 
that  any  person  or  persons  were  prevented  from  attending  the  sale  by  the 
Inclemency  of  the  weather,  or  that  any  person  attempted  to  examine  the 
land  with  a  view  of  purchasing  it,  and  was  prevented  l)y  its  being  covered 
with  snow;  but  it  appears  from  the  record  that  one  Henry  Bishop,  as  prin- 
cipal, and  W.  M.  Lancaster  as  his  surety,  executed  a  bond  in  due  form, 
obligating  themselves  that  in  the  event  this  sale  to  Allphin  is  set  aside,  that 
they  would  start  the  bid  at  the  next  sale  at  the  price  of  t2,225,  and  a  like 
bond  was  given  by  J.  8.  Gaines,  principal,  with  T.  J.  Booth  as  his  surety, 
offering  to  start  the  bid  at  the  next  sale,  should'  one  occur,  at  the  price  of 
1*3,200;  but  no  special  reasons  were  offered  why  they  were  not  present  at  the 
sale. 

As  stated,  this  action  was  brought  for  a  sale  of  this  land  by  virtue  of  sub- 
section 2  of  section  490  of  the  Civil  Code.  Subsection  1  of  section  497  is  as 
follows:  '*In  the  action  mentioned  in  subsection  2  of  section  490,  the  share 
of  an  infant,  or  a  person  of  unsound  mind,  shall  not  be  paid  by  the  pur*- 
chaser;  but  shall  remain  a  lien  on  the  land  bearing  interest,  until  the  infant 
becomes  of  age.  or  the  person  of  unsound  mind  becomes  of  sound  mind,  or 
until  the  guardian  of  the  infant,  or  the  committee  of  the  person  of  unsound 
mind,  execute  bond  as  is  required  by  section  498.'* 
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The  lower  court  in  its  judgment  directing  the  sale  of  this  land,  erred  in 
not  adjudging  that  this  infant  appellant's  interest  therein  should  remain  a 
lien  on  the  land  bearing  interest  until  she  become  of  age,  or  until  her  guar- 
dian executed  a  bond,  as  required  by  section  498  of  the  Code.  This  error 
possibly  was  prejudicial  to  the  interest  of  appellant  and  the  other  parties  in 
Interest.  Persons  contemplating  the  purchase  of  this^  land  would  naturally 
look  to  the  judgment  for  the  terms  of  sale,  and  upon  examination  of  the 
judgment  in  this  case,  they  would  have  found  that  the  whole  purchase  price 
was  payable  to  the  commissioner,  divided  into  three  payments  of  six,  twelve 
and  eighteen  months;  when,  if  they  had  found,  as  the  Code  requires,  that 
one-third  of  the  purchase  price,  with  interest  at  6  per  cent,  should  remain  a 
lien  upon  the  land  until  this  appellant  arrived  at  the  age  of  twenty-one 
years,  or  until  her  guardian  executed  the  Ixind  as  required  by  the  Code,  if 
such  had  been  the  case,  persons  with  limited  means  and  desiring  to  pur- 
chase a  home,  might  have  l)een  induced  to  pay  a  greater  price,  belieTing 
that  they  could  get  a  much  longer  time  to  pay  a  third  of  the  purchase  money 
than  this  judgment  gave  them^ 

When  a  court  of  equity  exercises  its  statutory  power  by  ordering  a  sale  of 
Infants'  land,  it  must  require  the  proceedings  to  conform  strictly  to  the 
statute.  We  understand  the  public  interest  In  having  purcha.<3er8  at  judicial 
sales  "secure"  in  their  purchases,  and  that  this  is  one  of  the  paramount  rea- 
sons in  not  sanctioning  the  setting  aside  of  such  sale  for  mere  inadequacy  of 
price  alone,  or  for  frivolous  and  immaterial  causes,  but  we  know  from  this 
record  that  for  some  reason  that  there  has  been  a  great  sacrifice  of  this  in- 
fant's property,  it  Ijeing  unable  to  protect  itself.  In  view  of  this  great  in- 
adequacy of  price,  coupled  with  thtt  inclemency  of  the  weather  on  the  day  of 
sale,  and  the  snow  upon  the  ground  during  the  whole  time  that  it  was  ad- 
vertised, which  possibly  prevented  persons  from  examining  the  land  and 
attending  the  sale,  and  the  error  of  the  lower  court  in  not  asserting  in  its 
judgment  a  lien  on  the  land  for  the  infant's  interest,  we  feel  impelled,  in 
justice  to  this  infant,  to  rever.se  the  action  of  the  lower  court. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  re- 
manded for  further  proceedings  consist^^nt  herewith. 


MARTIN  v.   BARNHILL. 
(Filed  January  12,  1904— Not  to  be  reported.) 

1.  Construction  of  contract— Fonimr  appeal— Where  every  question  was  de- 
termined on  a  former  appeal  except  as  to  whether  or  not  a  contract  between 
the  mother  and  son,  "is  a  suitable  and  proper  arrangement,"  and  the  lower 
court  upon  the  return  of  the  case  found  the  contract  to  be  a  suitable  and 
proper  arrangement,  his  judgment  will  not  be  disturl)ed. 

2.  Will— Construction  of— Where  a  testator  demised  to  his  widow  all  his 
property  for  life,  and  upon  her  death  that  it  should  be  e(|ua]]y  divided 
among  his  children,  she  was  authorized  under  the  will  to  treat  the  property 
as  her  own  and  dispose  of  it  as  her  necessities  might  require.  It  was  not 
intended  that  she  should  sell  the  property  or  give  it  away,  but  that  she  should 
not  lye  hampered  in  its  appropriation  to  her  necessities. 

^iweeney,  Ellis  &  JSweeney  for  appellants. 
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Killer  &  Todd  for  appellees. 
Appeal  from  Daviess  Circuit  Court. 
Opioion  of  the  court  by  Judge  Kunn. 

This  is  the  second  appeal  in  this  case;  the  former  appeal  was  decided  on 
Itfaroh  89,  1900.  The  opinion  is  reported  in  volume  21,  Kentucky  Law  Rep., 
1666. 

On  the  former  appeal  every  question  made  herein  was  determined,  except 
as  to  whether  or  not  the  contract  made  by  the  appellee,  R.  M.  Barnhlll, 
with  his  mother,  Siberia  A.  B.  Barnhill,  "is  a  suitable  and  proper  arrange- 
menf  for  her  to  make  for  her  own  support.  With  every  other  question 
eliminated,  the  case  was  remanded  by  this  court  to  the  Daviess  Circuit 
Court  for  a  trial  of  that  one  question;  the  depositions  of  the  parties  and 
their  witnesses  were  taken,  and  upon  a  trial  in  the  lower  court  the  chancel- 
lor found  this  contract  to  be  a  suitable  and  proper  arrangement  for  the 
widow  to  make  for  her  own  support  apd  dismissed  the  petitions.  From  this 
judgment  this  appeal  is  prosecuted.  We  will  only  state  such  facts  as  will  be 
necessary  to  elucidate  the  question  at  issue. 

Joseph  Barnhill  died  in  the  year  1894,  and  left  a  will,  and  this  litigation 
grew  out  of  the  construction  of  the  first  provision  of  this  will,  which  is  as 
follows:  "I  will  and  bequeath  to  my  beloved  wife,  Siberia  A.  B.  Barnhill, 
after  my  burial  expenses  and  just  debts  are  paid,  all  of  my  property,  con- 
sisting of  lands,  stocks,  moneys,  bonds,  notes,  etc.,  household  and  kitchen 
furniture,  to  have  and  to  hold,  and  to  dispose  of  as  her  own  property,  ns 
long  as  she  shall  live,  and  after  her  death  to  be  equally  divided  among  my 
children  or  their  legal  representatives." 

This  provision  of  the  will  was  construed  by  this  court  in  the  case  referred 
to.  In  that  case,  the  court  said:  "We  think  it  was  the  intention  of  testator 
to  provide  for  the  comfortable  support  and  maintenance  of  his  wife  as  long 
as  she  should  live,  and  that,  if  necessary  to  enable  her  to  attain  this  object, 
she  was  authorized  to  treat  the  property  bequeathed  her  as  her  own,  and  to 
dispose  of  it  as  her  necessities  might  require;  and  if  at  her  death  any  part  of 
It  remained  undisposed  of,  it  should  then  be  equally  divided  among  testa- 
tor's children,  or  their  legal  representatives.  He  did  not  Intend  that  she 
should  sell  this  property,  or  give  it  away,  but  that  she  should  not  be  ham- 
pered in  its  appropriation  to  her  own  necessities  " 

After  the  death  of  Joseph  Barnhill,  the  appellee,  his  widow,  was  left 
alone;  she  induced  appellee  K,  M.  Barnhill  to  leave  his  home  and  reside 
with  her  on  a  small  farm  containing  about  75  acres.  In  August,  1896,  they 
entei*ed  into  a  written  contract,  in  which  it  was  recited,  in  substance,  that 
in  consideration  of  the  services  by  her  son,  R.  M.  Barnhilll,  in  supporting 
and  caring  for  her  since  her  husband's  death,  and  in  further  consideration 
that  he  would  support  and  care  for  her  so  long  as  she  lived,  she  gave  him 
the  use  of  her  real  estate  for  her  life,  and  three  notes,  amounting  to  almut 
"$860  each,  with  a  credit  on  one  of  them  for  about  $50.  Her  other  children 
and  their  husbands  instituted  a  suit  against  them,  alleging  that  this  contract 
was  procured  from  her  by  her  son,  li.  M.  Barnhill,  through  the  exercise  of 
undue  influence  over  her,  and  with  a  design  to  appropriate  to  his  own  use 
the  entire  estate  devised  by  their  father,  in  which  they  might  ultimately  be 
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interested  as  remalndemien ;  that  it  was  in  effect  not  a  proyision  for  her 
own  comfort  and  support,  but  for  his.  The  appellees  traversed  the  allega- 
tions of  the  petitions. 

It  will  be  observed  that  this  is  not  an  Instance  where  a  party  to  a  contract 
is  seeking  to  avoid  it.  On  the  contrary,  both  the  parties  to  the  contract  are 
insisting  that  it  was  understandlngly  entered  into,  and  that  it  is  a  fair  and 
reasonable  one.  We  quote,  with  approval,  a  part  of  the  opinion  of  the  lower 
court :  '*  According  to  the  construction  given  the  will  by  this  court  the  widow 
had  the  unrestricted  right  not  only  to  possess  and  control  the  property  de- 
vised to  her,  but  to  use  it,  and,  if  necessary,  to  her  comfortable  maintenance, 
to  consume  any  part,  or  the  whole  of  the  personal  proi>erty,  and  that  seems 
to  be  conceded.  But  the  difference  between  the  plaintiffs  and  defendants 
arises  out  of  the  meaning  and  scope  that  is  to  be  given  to  the  word  'neoes- 
sary. '  From  the  standpoint  assumed  by  the  plaintiffs  (appellants  here),  as 
evinced  in  their  pleadings  and  evidence,  the  amount  necessary  for  the  sup- 
port of  defendant  (appellee  here),  should  be  determined  by  the  lowest  price 
for  which  a  qualified  person  might  undertake  to  clothe,  board  and  lodge 
her.  In  other  words,  the  idea  which  seems  to  be  entertained  by  the  plain- 
tiffs is,  that  her  *k<*ep'  might  be  let  out  to  the  lowest  bidder,  or  that  the 
amount  she  may  be  allowed  out  of  the  devised  estate  embracing  the  income 
or  rental  value  of  the  land  for  her  support  should  be  measured  by  that 
standard.     This  court  is  of  a  different  opinion.  *' 

It  was  not  intended  that  she  should  be  hampered  in  the  appropriation  of 
this  property  to  her  own  bare  and  exact  necessities.  The  proof  in  this  case 
shows  that  all  the  parties  to  this  action  are  honest,  well  meaning  people, 
but  their  personal  Interests,  unfortunately,  causes  them  to  place  different 
constructions  upoti  this  provision  of  the  will.  It  is  sufficient  to  say  that  the 
proof  also  shows  that  appellee  R.  M.  BArnhill  did  not  use  any  undue  influ- 
ence in  obtaining  this  contract  from  his  mother;  that  his  mother  was  about 
70  years  of  age  when  he  went  to  live  with  her,  and  that  it  was  reasonable 
and  natural  that  Mrs.  Bamhlll  should  have  preferred  to  make  her  home  at 
the  place  where  she  had  lived  for  more  than  fifty  years,  and  to  have  her  son 
to  live  with  her,  and  that  he  was  an  honorable  and  upright  man  is  shown 
by  this  evidence.  The  old  lady  is  still  alive;  the  ivntal  value  of  the  farm  is 
worth  about  $126  a  year,  and  if  her  son  continues  the  care  and  support  of 
his  mother  for  any  considerable  length  of  time  (that  is,  if  his  mother  con- 
tinues to  live  much  longer),  it  will  be  a  losing  contract  on  his  part,  if  he 
should  consider  it  in  the  light  of  profit.  Considering  all  the  facts  and  cir- 
cumstances, we  are  of  the  opinion  that  this  was  not  an  improvident  contract 
upon  her  part,  and  should  be  permitted  to  stand. 

For  these  reasons  the  judgment  of  the  lower  court  is  afiRrmed. 


SMITH  V.  KENTUCKY  LUMBER  CO. 

(Filed  January  1?,  1P04— Not  to  be  reported.) 

Damages— Personal  injuries— Master  and  servant^ Appellant,  a  member 
of  a  logging  gang,  over  his  objection,  but  at  the  direction  of  the  foreman  of 
the  gang,  went  upon  a  drift  of  logs  to  roll  a  big  one  out,  which  rolled  upon 
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him,  inflicting  dangerous  injuries.  It  was  error  for  the  trial  oourt  to  peremp^ 
torily  instruot  the  jury,  in  an  aotion  to  recover  for  the  injury,  to  find  for  the- 
defendant,  the  rule  being  that  if  the  risk  was  such  as  a  prudent  man  would 
refuse  to  assume,  the  servant  acts  at  his  peril  in  undertaking  it,  but  where 
the  master  insists  over  the  objection  of  the  servant  the  servant  has  the  right 
to  rely  upon  the  master's  presumed  superior  knowledge. 

Benton  &  Bobinson  and  W.  A.  Morrow  for  appellant. 

O.  H.  Waddle  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Joe  Smith,  instituted  this  action  against  the  appellee,  the- 
Kentucky  Lumber  Co.,  to  recover  damages  for  a  personal  injury  sustained 
by  him  while  in  their  employ,  which  he  alleges  was  due  to  the  negligence  of 
one  of  appellee's  servants  superior  in  authority  to  himself,  and  under  whose- 
direction  he  was  at  the  time  of  the  injury. 

The  answer  of  the  defendant  was  first,  a  denial;  second,  a  plea  of  contrlb- 
utoi7  negligence;  third,  that  appellant's  injury  was  chargeable  to  the  negli- 
gence of  a  fellow  servant.  Upon  the  trial  of  the  case  at  the  conclusion  of 
plaintiff's  testimony,  a  judgment  was  entered  at  the  direction  of  the  court. 
in  favor  of  the  defendant,  and  this  appeal  is  prosecuted  by  the  plaintiff. 
The  testimony  shows  that  plaintiff  at  the  time  he  received  the  injury  was. 
in  the  employ  of  the  defendant  as  one  of  a  gang  of  laborers,  engaged  In 
clearing  away  drift  from  White  Oak  Creek,  one  of  the  tributaries  of  th  & 
Cumberland  river,  and  in  rolling  logs  owned  by  them  into  such  a  position 
that  when  a  flood  came  in  the  river,  the  logs  would  be  floated  out  and 
brought  down  the  streai^  to  the  defendant's  mill  at  Burnside,  Ky.,  under 
the  direction  of  Richard  Taylor,  as  foreman.  Appellant  testified  that  as  the 
gang  were  going  down  the  creek,  they  came  to  a  drift  nnar  the  edge  of  the. 
water  on  the  bank  of  the  creek,  which  had  lodged  against  two  trees  twenty - 
Ave  or  thirty  feet  apart,  and  was  some  eight  or  nine  feet  high ;  that  a  num- 
ber of  sawlogs  belonging  to  the  defendant  had  lodged  in  the  drift ;  that  one 
of  them,  about  twenty -five  or  thirty  feet  long,  extended  out  beyond  the  face 
of  the  drift  about  six  or  eight  feet;  and  that  it  looked  like  it  might  be  easily 
loosened;  that  the  trees  against  which  the  drift  was  lodged  leaned  towards, 
the  bed  of  the  stream;  that  appellee's  foreiran,  Taylor,  got  on  top  of  the 
drift  and  examined  it,  and  directed  Gtorge  Davis  and  Sam  Collier,  the  axe- 
men of  the  party,  to  cut  the  two  trees,  remarking  that  when  the  rise  came 
the  drift  would  float  out;  that  Collier  Isegan  to  cut  on  one  tree  and  Davis  on 
the  other;  that  Taylor  told  Davis  to  cut  from  the  under  side  so  that  the 
drift  would  not  hang  on  the  stump;  that  Davis  responded  that  it  was  un- 
handy for  him  to  do  so;  and  that  Taylor  thereupon  directed  him  to  cut  th& 
tree  from  the  under  side  as  he  was  left  handed;  that  he  was  standing  at  the- 
time  below  the  drift  in  the  bottom  of  the  creek ;  and  that  he  told  Taylor 
that  he  thought  the  big  log  referred  to  should  be  rolled  out,  as  it  might  fall 
on  him;  that  Taylor  responded  that  he  had  walked  from  one  end  of  it  to  the^ 
other  and  that  it  was  safe,  and  for  him  to  proceed  with  the  cutting;  from 
where  he  stood  he  could  not  see  but  one  side  of  the  drift,  while  Taylor,  wha 
was  on  top  of  it  could  see  its  entire  bearing;  and  that  he,  therefore,  took  It 
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tor  granted  that  there  was  no  danger  of  the  log  slipping;  that  he  had  only 
Btruck  one  or  two  strokes  on  the  tree  with  his  ax,  when  the  other  tree,  on 
which  Collier  was  outting,  fell;  and  that  the  big  log  immediately  slipped 
Troni  its  moorings,  falling  upon  him  inflicting  dangerous  injuries.  Under 
this  state  of  fact,  appellee  insists  that  as  appellant  was  aware  of  the  danger 
from  cutting  the  tree,  he  assumed  the  risk,  and  was  guilty  of  such  contrib- 
utory negligence  as  to  preclude  recovery. 

The  rule  on  this  subject,  as  frequently  announced  by  this  and  other  courts. 
Is  that  if  the  risk  U  such  that  a  prudent  man  would  have  refused  to  do  the 
work  under  the  circumstances  because  of  the  danger,  then  the  servant  acts 
at  his  peril  in  undertaking  it.  But  where  the  probability  of  injury  is  such 
that  the  minds  and  judgment  of  prudent  men  might  differ  upon  the  cer- 
tainty of  its  happening,  and  where  the  master  insists  after  the  objection  of 
the  servant,  that  the  servant  proceed  with  the  work,  then  the  servant  has 
the  right  to  rely  upon  the  master's  presumed  superior  knowledge.  (Waik 
«  Co.  V.  Price,  2  Ky.  Law  Rep.,  69(J-;  I.  C.  B.  R.  Co.  v.  Hart.  28  Ky.  Law 
Rep.,  1054;  Shearman  &  Redfleld  on  Negligence,  126;  Long  t.  I.  C.  R.  R. 
Co.,  24  Ky.  Law  Rep.,  52rt;  Lash,  &e.  r.  Btrajtton,  101  Ky.,  ft72. ) 

The  appellant,  from  his  standpoint  below  the  drift,  could  only  see  the 
side  of  the  drift  next  to  the  river,  while  Taylor,  standing  on  the  top  of  the 
drift,  could  see  every  side  of  it,  and  was,  therefore,  much  better  able  to  de- 
termine the  probability  of  the  log  slipping  than  appellee. 

Under  these  circumstances,  appellant  did  not  have  equal  opportunities 
with  Taylor  to  realize  and  appreciate  the  danger,  and  he  had  the  right  to 
believe  that  he  would  not  require  him  to  perform  a  dangerous  act,  especially 
after  his  attention  had  been  called  to  this  danger.  We,  therefore,  conclude 
that  the  trial  court  erred  in  giving  to  the  jury  tl^e  peremptory  instruction 
to  find  for  the  defendant,  and  the  judgment  is.  therefore,  reversed  and  cause 
remanded  for  a  new  trial  conKistent  with  this  opinion. 


HAZELWOOD.  &c.  v.  WEBSTER,  &c. 
(Filed  January  12,  1904— Not  to  be  reported.) 

1.  Construction  of  will— Where  H.,  by  the  last  clause  of  his  will,  provided 
that  "all  the  property  that  I  have  given  to  my  above-named  children,  I  give 
to  them  and  their  bodily  heirs  forever,"  but  by  codicil  stating,  "I  have  this 
day  made  ihe  above  change  in  my  will  as  interlined,  to  wit:  The  word  heirs 
or  bodily  h»irs,'*  in  an  action  by  the  vendees  of  the  devisee  to  quiet  title, 
the  ruling  of  the  lower  court  in  favor  of  appellees,  vendees,  that  by  the  will 
and  codicil  the  devisees  took  the  fee-simple  title  subject  to  the  limitations 
imposed  by  the  will,  was  proper. 

ii.  Practice— Section  3(54,  Civil  Code,  providing  that  equitable  actions  shall 
stand  for  trial  at  any  term  if  pleadings  have  been  completed  sixty  days 
before  coniniencenient  of  such  term  applies,  only  wheie  there  is  an  issue  of 
fact. 

J.  W.  Gore,  L.  B.  Handley  and  Haynes  Carter  for  appellants. 

J.  T.  Moss  and  Ganiett  &  Garnett  for  appellees. 

Appeal  from  Taylor  Circuit  Court. 
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Opinion  of  the  court  by  Judge  O'Renr. 

Richard  Hazelwood,  by  his  last  will,  admitted  to  probate  In  July,  1859,. 
devised  all  his  estate.  By  the  9th  clause  be  gave  to  his  son,  James  E.  Hazel- 
wood,  a  oertain  tract  of  land,  subject  to  the  life  estate  of  the  testator's:^ 
widow,  and  to  a  charge  of  11,000  to  another  son  of  testator. 

The  last  clause  of  the  will  was:  **A11  the  property  that  I  have  given  to  niy^ 
above-named  children,  I  give  to  them  and  their  bodily  heirs  forever." 

A  codicil  also  probated  with  the  will,  and  bearing  date  a  few  months, 
after  the  date  of  the  will,  is  as  follows:  "I  have  this  day  made  the  abov&- 
ohange  in  my  will  as  interlined,  to  wit:  The  word  heirs  for  bodily  heirs." 

The  life  tenant,  the  widow  of  testator,  is  dead.  The  devisee,  James  E^ 
Hazelwood  sold  and  conveyed  the  land,  and  it  has  since  been  conveyed  to. 
appellees,  who  brought  this  suit  to  quiet  their  title  against  appellants,  chil- 
dren of  James  E.  Hazelwood.  The  circuit  court  adjudged  the  case  in  favor 
of  appellees,  holding  that  by  the  will  and  codicil  James  B.  Hazelwood  took 
the  fee-simple  title,  subject  to  the  life  estate  and  charge  mentioned.  It  waa. 
claimed  of  appellants  that  they  took  title  to  this  land  under  the  will  with 
their  father. 

The  original  draft  of  the  will  is  not  before  us.  But,  from  the  language  of 
the  codicil  we  take  it  that  the  words  originally  appearing  in  the  will  were- 
"bodily  heirs,"  and  that  testator  intended  by  the  codicil  to  substitute  the 
word  "heir,"  the  latter  being  a  word  of  purchase,  and  the  former  probably 
of  limitation.  The  whole  context  of  the  will  rather  supports  this  conclu-^ 
sion,  as  it  appears  from  the  entire  instrument  that  the  testator  really  in- 
tended to  invest  his  children  with  the  absolute  title  to  his  property,  a  great, 
part  of  which  consisted  of  slaves  and  personalty.  Appellant's  principal  con- 
tentions on  this  appeal  are  o^er  matters  of  practice.  Appellees,  plaintiffs* 
alleged  that  they  were  the  owners  of  the  land  mentioned  and  describt^d.  Ap-c 
pellants  denied  that  plaintiffs  were  the  owners.  A  number  of  pl»adings 
were  filed,  but  the  gist  of  them  was  as  to  the  effect  of  the  language  of  the 
will  which  we  have  quoted.  No  issue  of  fact  was  presented.  Both  parties 
claimed  under  the  same  title,  viz:  Richard  Hazelwood*s  and  it  was  not. 
necessary  to  go  further  than  to  construe  the  will  on  the  point  involved » 
purely  a  question  of  law. 

Appellants  complain  that  the  case  was  ordered  submitted  and  tried  on  its. 
merits  before  the  issue  had  been  joined  sixty  days  and,  therefore,  did  not 
stand  for  trial  under  364,  Civil  Code.  This  section  applies  only  where  there 
Is  an  issue  of  fact.  It  is  next  complained  that  one  of  appellants'  attorneys 
was  unable,  by  reason  of  sickness,  to  attend  at  the  term  at  which  the  case 
was  tried.  There  were  two  or  three  other  attorneys  associated  in  the  case 
with  the  one  who  was  sick,  and  it  does  not  appear  that  they  were  not  fully 
oompetent  to  atteud  to  the  trial  of  the  question  of  law  presented,  the  only 
thing  to  be  tried.  We  fail  to  see  that  the  substantial  right  of  appellants  was. 
prejudiced  by  the  action  of  the  court. 

Judgment  affirmed. 
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CHESAPEAKE  &  OHIO  BY.  CO.  v.  TOPPING. 
(Filed  January  12,  1904— Not  to  be  reported.) 

1.  Railroads—Damages— iDstructloDB— In  this  action  where  appellee  was 
«  passenger  on  appellant's  mixed  train  with  a  ticket  from  Catlettsbarg  to 
Curnett's  Station,  and  the  conductor  failed  to  stop  the  train  at  last-named 
station  and  carried  appellee  beyond,  he  agreeing  to  get  off  at  a  near-by 
tank,  and  in  stopping  at  the  tank  and  while  appellee  was  in  the  act  of 
Alighting  from  the  train  he  was  thrown  off,  receiving  injuries,  it  can  not  be 
said  that  as  a  matter  of  law  his  leaving  the  seat  to  go  forward  to  the  door  of 
the  coach  as  the  train  is  slowing  up  to  stop  at  the  station  is  per  se  negligence. 

2.  Same— Duty  of  carrier— Where  a  passenger  agreed  to  leave  the  train  at 
a  water  tank  instead  of  the  stJition  the  carrier  undertook  the  .same  care  for 
the  snfety  of  the  passenger  in  making  the  stop  at  the  tank  that  he  would 
bave  been  required  to  take  at  the  station. 

W.  H.  Wadsworth  for  appellant. 

li.  T.  Burns  and  W.  S.  Burns  for  appellee. 

Appeal  from  Lawrence  Circuit  Court, 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  was  a  passenger  on  appellant's  mixed  train  with  a  ticket  from 
CatlRtt.sbiirg,  Ky.,  to  Curnett'H  Station,  in  Lawrence  county.  The  con- 
ductor failed  to  stop  the  train  at  the  last-named  station,  and  carried  appel- 
lee beyond.  When  the  conductor's  attention  was  called  to  it,  he  offered  to 
take  appellee  back,  or  to  return  him  on  the  next  train.  Appellee  elected, 
however,  to  get  off  at  a  near-by  water  tank  where  the  train  was  to  stop  to 
take  water  for  the  locomotive.  In  stopping  at  the  last-named  point,  and 
while  appellee  was  in  the  act  of  leaving  the  car,  he  claims  the  train  gave  an 
unusual  and  very  hard  jerk,  or  jolt,  throwing  him  and  cutting  off  the  end 
of  his  thumb. 

There  were  two  trials  of  the  case.  There  was  not  very  material  conflict  of 
evidencd  except  upon  the  point  whether  the  train  had  fully  stopped  before  ap- 
pellee attempted  to  leave  the  car,  it  being  the  theory  of  appellant  that  until 
it  had,  it  was  contributory  negligence  for  appellee  to  leave  his  seat  and  go 
to  the  door  of  the  car  where  he  wa.s  hurt  by  the  door  being  shut  too,  catching 
his  hand.  Bach  trial  resulted  in  a  verdict  for  appellee.  The  lower  court 
granted  a  new  trial  from  the  first  verdict.  The  court  instructed  the  jury 
that  '*in  riding  on  a  mixed  train  plaintiff  assumed  the  ordinary  danger  of 
that  mode  of  travel,  and  that  to  entitle  him  to  recover  they  must  believe 
from  the  evidence  that  his  injury  was  caused  by  more  than  the  usual  bumps 
and  jerks  of  such  train." 

Appellant  asked  the  court  to  tell  the  jury,  also,  that  *'it  was  the  duty  of 
the  plaintiff  to  remain  in  his  seat  until  the  train  had  made  its  customary 
and  usual  stop  at  the  water  tank,  and  if  the  jury  believe  from  the  evidence 
that  plaintiff  arose  from  his  seat  before  the  train  had  so  stopped  and  placed 
him.self  where  he  was  injured  and  that  but  for  so  placing  himself  in  such 
position  he  would  not  have  been  injured,  he  was  guilty  of  contributory 
negligence,  and  the  jury  will  find  for  the  defendant." 

We  can  not  say  that  as  a  matter  of  law  if  a  i^ssenger  leaves  his  seat  and 
goes  forward  to  the  door  of  the  coach  to  leave  it  as  the  train  is  slowing  up 
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to  stop  at  his  station,  it  is  per  se  negligence  on  the  part  of  the  passenger. 
No  authority  had  been  cited  in  support  of  the  proposition.  The  trial  ouurt, 
on  this  point,  told  tHe  jury  that  '*it  was  the  duty  of  the  plaintiff  to  exercise 
reasonable  care  to  protect  himself  from  injury  while  leaving  the  defendant's 
cars/'  and  that  his  failure  to  do  so,  and  that  if  otherwise  the  injury  would 
not  have  occurred  to  him,  although  the  plaintiff  was  also  negligent  in  the 
manner  of  stopping  the  train,  it  would  be  such  contributory  negligence  as 
required  a  verdict  for  the  defendant.  We  are  of  opinion  that  this  instruc- 
tion taken  in  connection  with  the  others  given,  fairly  stated  the  law  ap- 
plicable to  this  matter.  When  appellant  and  appellee  agreed  that  appellee 
was  to  leave  the  train  at  the  water  tank  instead  of  the  station  to  which  he 
bought  his  ticket,  the  carrier  undertook  to  use  the  same  care  for  the  safety 
of  its  passenger  in  making  the  stop  at  the  water  tank,  as  If  it  were  making 
it  at  the  station.  The  complaint  ot  other  errors  does  not  appear  to  us  to 
have  substantial  basis. 
Judgment  affirmed. 


PARKER'S    ADM'R   v.    CUMBERLAND     TELEPHONE    AND    TELE- 

GRAPH  CO. 

(Filed  January  13,  1904— Not  to  be  reported. ) 

Damages— Evidence — Negligence— Where  it  is  alleged  that  a  superior  gave 
to  a  servant  sticks  of  dynamite  to  thaw  them  out  for  the  purposes  of  blast- 
ing and  the  servant  put  them  in  a  stove  containing  fire  when  chey  exploded 
inflicting  injuries  upon  him  from  which  he  died,  in  an  action  by  the  admin- 
istrator, these  allegations  being  denied,  and  contrilnitory  negligence  being 
pleaded,  it  is  not  a  ground  of  reversal  that  the  trial  court  refused  to  permit 
a  witness  for  the  decedent's  administrator  to  prove  statements  of  the  superior 
made  several  days  after  the  accident  to  the  effect  that  he  failed  to  instruct 
the  deceased  as  to  the  proper  mode  of  preparing  the  dynamite,  such  state- 
ments being  inadmissible  as  against  the  principal  against  whom  the  action 
was  brought. 

Chas.  Carroll  for  appellant. 

Fairleigh,  Straus  &  Fairlelgh  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellant's  decedent,  David  Parker,  was  in  the  employment  of  appellee, 
the  Cumberland  Telephone  and  Telegraph  Co.,  performing  services  in  Green 
county,  Kentucky,  at  the  time  he  received  the  injuries  from -which  he  died. 
The  petition  substantially  states  that,  whiie  in  the  employ  of  appellee, 
David  Parker  was  ordered  by  the  foreman,  who  was  over  him  in  authority, 
to  thaw  some  sticks  of  dynamite,  for  the  purpose  of  l)eing  used  for  blasting ; 
that  the  decedent  was  ignorant  of  the  nature  of  dynamite,  or  of  the  proper 
manner  of  preparing  it  for  use ;  that  without  knowing  of  the  danger,  and 
without  liaving  been  instructed  thereof  by  appellee,  or  its  employe  having 
charge  and  control  of  him,  he,  in  ol)edience  to  the  order  of  his  superior, 
placed  some  seventeen  sticks  of  dynamite  in  a  stove  containing  fire,  which 
was  situated  in  a  box  car  owned  by  appellee,  and  then  closed  the  door  of  tlie 
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stove,  whereupon  the  dynamite  exploded,  completely  wrecking  both  tha 
store  and  the  oar,  and  inflicting  upon  him  such  injuries  that  he,  after  suffer- 
ing great  agony,  died.  It  is  further  charged,  that  the  foreman  who  gave 
Parker  the  aforementioned  order,  to  prepare  the  dynamite  for  blasting,  well 
knew  that  he  was  ignorant  of  the  nature  of  dynamite,  or  of  the  manner  of 
safely  preparing  it  for  use,  and,  with  this  knowledge  of  the  decedent's 
ignorance,  the  foreman,  with  gross  negligence,  failed  to  instruct  him  as  to 
the  proper  mode  of  preparing,  or  the  danger  in  handling,  it. 

Tne  answer  controverts  the  material  allegations  of  the  petition,  and  pleads 
contributory  negligence  of  the  decedent.  A  trial  resulted  in  a  verdict  and 
Judgment  for  the  defendant.  Upon  appeal,  appellant  relies  upon  but  two 
grounds  for  reversal : 

1st.  That  the  trial  court  erred  in  refusing  to  permit  appellant  (plaintiff 
below)  to  prove,  by  a  witness,  as  original  testimony,  the  statements  of  ap- 
pellee's foreman,  made  several  days  after  the  accident,  containing  an  ad- 
mission of  his  failure  to  instruct  the  decedent  as  to  the  proper  mode  of 
preparing  the  dynamite.  This  ruling  of  the  court  was  entirely  proper;  ex- 
cept where  they  are  a  part  of  the  res  gestae,  such  statements  of  the  agent, 
made  after  the  injury  complained  of,  are  inadmissible  as  against  the  prin- 
cipal. (Embry  v.  L.  &  N.  R.  R.  Co.,  18  Ky.  Law  Rep.,  487;  C.  &  O.  Ry, 
Co.  V.  Smith,  101  Ky.,  Ill;  L.  &  N.  R.  R.  Co.  v.  Webb,  99  Ky.,  333;  Mc- 
Leod,  Rec'r  v.  Ginther,  80  Ky.,  399.) 

9d.  That  the  trla  1  court  erred  in  permitting  appellee's  agent  to  testify 
againtt  the  decedent,  as  to  instructions  given  him  about  the  use  of  dyna- 
mite. 

In  the  case  of  Cobb's  Adm>  v.  Wolf,  96  Ky.,  418,  this  court  said:  "It  Is- 
competent  for  an  agent  who  acts  for  a  party  in  a  transaction  with  one  after- 
wards dying  to  testify  for  his  principal  concerning  any  verbal  statement  of, 
or  any  transaction  with,  or  any  act  done  by,  the  decedent.  There  is  no 
reason  why  there  should  be  such  a  rule  as  would  preclude  him  from  doing 
so.  The  agent  has  no  pecuniary  interest  in  the  result  of  the  litigation.  He 
incurs  no  financial  loss  nor  gains  any  material  benefit  by  Che  result.  The 
purpose  of  the  law  was  to  protect  the  estate  of  dead  men  by  not  allowing 
the  one  who  is  to  profit  by  the  litigation,  to  testify  concerning  any  verbal 
statements  of  or  any  act  done  by  the  decedent,  nor  as  to  any  transaction 
with  him.  The  wisdom  of  this  provision  is  evident.  Wtre  it  otherwise,  the 
estates  of  dead  men  would  become  a  prey  to  the  rapacity  of  perjurers.  The 
agent  Ijeing  free  from  the  motive  of  profit  whieh  his  principal  possesses  has 
not  been  declared  incompetent  as  a  witness  as  to  the  acts,  etc.,  of  a  dece- 
dent." 

The  fact  that  appellee  is  a  corporation  does  not  change  the  rule  above  an- 
nounced, or  take  its  agent  out  of  the  reasoning  of  the  opinion. 

For  the  reason  Indicated  the  judgment  is  afiSrmed. 


^l\e  K^i^tucky  l^aW  Reporter 
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CALVERT  V.  BROSIUS. 

(Filed  January  13,  1004— Xot  to  be  reported.) 

Danuiges— Contributory  negligence— In  an  action  by  a  servant  for  injuries 
sustained  by  coming  in  contiict  with  a  saw  on  a  table  where  he  was  sitting 
awaiting  directions  by  the  superintendent,  the  accident  was  attributable  to 
his  own  carelessness  and  the  trial  court  was  authorizeil  to  peremptorily  in- 
scmot  the  jury  to  so  And. 

L.  P.  Tanner  for  appellant. 

Wm."  B.  Noe  and  G.  W.  Hiclsman  for  appellee. 

Appeal  from  McLean  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Appellant  sought  in  this  action  to  recover  damages  for  the  loss  of  two 
fingers  and  a  portion  of  one  of  his  hands,  which  were  cut  off  by  a  strip  saw 
in  appellee's  sawmill,  which  he  alleges  was  due  to  the  negligence  v-f  appel- 
lee*s  agents  and  servants  in  charge  of  and  operating  the  mill.  The  answer 
was  a  traverse  and  a  plea  of  contributory  negligence. 

The  trial  in  the  court  below  resulted  in  a  verdict  for  the  defendant  ren- 
dered in  obedienoe  to  a  peremptory  instruction  given  to  the  jury  by  the  trial 
court.  The  testimony  introduced  by  plaintiff  is  to  the  effect  that  for  several 
months  he  had  been  employed  by  the  defendant  to  stack  lumber  in  his  lum- 
ber yard  adjacent  to  his  sawmill;  that  he  finished  this  work  on  Saturday, 
the  16th  of  August,  U)Od,  and  that  on  that  day  he  communicated  to  appellee 
that  there  would  be  nothing  for  him  to  do  in  the  yard  until  some  lumber 
was  sawed,  that  appellee  directed  him  to  report  to  Mr.  Lorey,  his  superin- 
tendent in  charge  of  the  mill  on  the  following  Monday  morning;  and  that 
he  would  direct  him  what  to  do;  that  pursuant  to  such  direction  on  Monday 
inoming  he  went  to  the  mill  shed  and  found  that  the  mill  was  not  running; 
that  Mr.  Lorey,  the  superintendent,  and  several  employes  of  the  mill  were 
busy  at  work  on  the  carriage  way  of  the  mill;  and  that  not  desiring  to  in- 
t^rupt  him  whilst  he  was  so  employed,  he  took  his  seat  on  the  edger  table 
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io  which  was  located  the  edger  Haw;  that  suddenly  and  without  warning 
the  mill  started;  that  his  attention  was  directed  to  the  cut-off  saw,  which 
was  making  an  unusual  noise  and  began  to  wobble  as  though  it  would  flj 
off  of  the  bar  on  which  it  was  placed;  that  about  this  time  Mr.  Lorey  called 
out  "look  out,"  and  believing  that  he  was  in  danger,  and  under  the  impulse 
of  the  moment,  in  attempting  to  get  out  of  the  way  of  the  cut-off  saw,  bis 
right  hand  came  in  contact  with  the  edger  saw  on  the  table  on  which  he  was 
sitting,  and  a  portion  of  his  hand  and  two  fingers  were  cut  off,  from  which 
he  suffered,  greatly.  There  is  no  testimony  or  claim  that  appellant  was 
directed  by  the  defendant,  or  any  of  his  agents,  to  take  his  seat  upon  the 
edger  table,  or  that  any  duty  which  he  owed  the  defendant  ivquired  that  he 
should  do  so.  and  it  also  appears  that  he  was  unduly  alarmed  as  the  ciit-off 
saw  did  not  in  fact  escape  the  axle  on  which  it  revolved.  Even  if  it  lie  con- 
ceded that  appellant  was  in  the  employ  of  appellee  at  the  time  of  the  acci- 
dent, we  do  not  feel  that  he  has  shown  any  right  to  recover,  A  servant  can 
not  recover  of  a  master  for  any  injury  to  which  his  own  negligence  contrib- 
uted, and  it  was  certainly  negligence  of  the  grossest  kind  for  him  to  go  into 
a  sawmill  which  he  knew  would  soon  be  in  operation  and  take  his  seat  upon 
the  edger  t-aw  table.  He  was  not  discharging  any  duty  which  he  owed  the  de- 
fendant. The  accident  seems  to  be  entirely  attributable  to  his  own  careless- 
ness and -fright,  and  we  think  the  trial  court  properly  directed  the  jury  to 
find  a  verdict  for  the  defendant 
Judgment  affirmed. 


HOWARD  V.  McNEIL. 

(Filed  January  18,  19f)4— Not  to  be  reported.) 

Contracts— Where  it  was  not  recited  in  the  contract  that  any  part  of  the 
contract  price  for  the  sale  of  coal  mining  property  was  to  In*  paid  appellant, 
but  it  was  to  be  paid  to  others  in  consideration  of  the  payment  of  certain 
debts  specified  in  the  contract,  the  language  of  the  contract  excluding  the 
idea  that  anything  should  be  paid  except  the  debts  mentioned,  the  conten- 
tion that  appellee  should  reimburse  appellant  with  a  sum  paid  on  the  debt 
will  not  l)e  upheld,  that  being  no  part  of  the  consideration  for  the  sale  of  the 
property. 

Sam  C.  Hardin  for  appellant. 

W.  R.  Ramsey  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

A.  P.  Settle,  as  assignee  of  the  Queen  City  Coal  Co  ,  sold  certain  ctjal 
mining  property  to  appellant  for  $2,550,  for  which  he  executed  three  notes 
for  $850  each,  payable  to  the  trustee,  with  appellee,  McNeil,  and  B.  F.  How- 
ard as  sureties.  Some  payments  were  nwide  on  the  notes  by  the  appellant 
and  McNeil,  when  appe^llant  sold  and  transferred  to  McNeil  certain  coal 
mining  property,  etc..  which  contract  of  sale  was  evidenced  by  a  writing  in 
which  the  consideration  of  the  sale  was  recited  as  follows:  **In  consideni- 
tion  that  J.  McNeil  will  pay  off  the  notes  executed  by  me  to  A.  P.  Settle, 
as  trustee  of  America  Howard,  one  note  executed  by  me  to  A.  li.  Howard  or 
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Ills  son.  also  one  note  to  J.  G.  Phillips  &  Co.,  and  all  accounts  I  owe  J.  &s 
K.  S.  McNeil,  or  J.  McNeil  per  Star  Coal  Co." 

Previous  to  the  time  the  property  was  sold  to  appellee,  the  appellant  had 
paid  at. one  time  $210  on  the  debt.  By  this  action  he  seeks  to  recover  that 
-amount  and  interest.  First,  upon  the  idea  that  he  did  not  recollect  this 
payment  at  the  time  he  sold  to  McNeil;  second,  that  McNeil  subsequent  to 
the  purchase  of  the  property  promised  to  reimburse  him  for  the  sum  so  paid, 
and  interest. 

It  will  be  observed  that  it  is  not  recited  in  the  contract  that  MoNeil  was 
to  pay  appellant  any  part  of  the  contract  price,  but  thtit  he  assumed  to  pay 
to  obhers  as  a  consideration  for  the  property,  certain  debts  for  Howard  par- 
ticularly specified  in  the  contract.  The  language  employed  in  the  contract 
excludes  the  idea  that  McNeil  was  to  pay  anything,  except  such  debts  as 
'were  specified  in  the  contract.  It  is  fairly  inferable  from  the  testimony  of 
appellant  that  McNeil  at  the  time  of  the  purchase  did  not  agree  to  reimburse 
him  the  sum  in  question,  because  he  said  that  he  had  forgotten  having  paid 
it  ui^til  long  after  the  contract  of  sale  was  made,  (^^his  shows  that  it  was 
not  part  of  the  consideration  for  the  sale  of  the  property  that  McNeil  was  to 
reimburse  the  appeliant  the  sum  claimed.  It,  therefore,  was  no  part  of  the 
consideration  for  the  saie  of  the  property,  nor  was  it  estimated  in  fixing  the 
xsontract  price  in  its  purchase.  This  being  true,  no  subsequent  promise  of 
McNeil  (if  one  was  made)  /r ould  Jje^enforgfid,  because  there  was  no  considera« 
tlon  to  unhold  it.  This  view  obviates  the  necessity  of  discussing  the  que8« 
tion,  as  to  whether  such  a  promise  was  made  or  not  after  the  sale  of  the 
property. 

The  judgment  is  aflSrmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  'CO.  v.  BARRALL. 
(Filed  January  18,  1904— Not  to  be  reported. ) 

1.  Railroads— In  junctions— S. ,  claiming  to.  own  part  of  api>ellant's  right 
t)f  way  upon  which  its  tool  house  stood,  obtained  warrants  of  arrest,  under 
section  1256.  Kentucky  Statutes,  against  several  of  appellant's  employes, 
'Charging  them  with  ti*espassing,  when  appellant  instituted  an  action  in  the 
lower  court  to  enjoin  S.  and  the  justice  of  the  peace,  who  issued  the  war- 
rants, from  continuing  the  prosecution,  the  ruling  of  the  trial  court  in  sus- 
taining the  demurrer  of  appellee  to  the  petition  was  proper. 

a.  Same— It  is  a  well  settled  rule  of  equity  that  an  Injunction  will  not  lie 
to  restrain  the  prosecution  of  crime,  and  an  allegation  that  a  fraudulent 
oonspiracy  had  been  entered  into  to  deprive  one  of  his  property,  does  not 
alter  the  rule. 

Fairleigh,  Straus  &  Fairleigh  for  appellant. 

Cbas.  Carroll  for  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellant,  the  Louisville  &  Nashville  R.  R.  Co.,  operates  a  trunk  railway 
line  through  Bullitt  county,  Kentucky,  on  a  right  of  way  said  to  be  sixty^ 
six  feet  wide. 
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S.  C.  Sanders,  claimlDg  to  own  a  part  of  this  right  of  way,  upon  which' 
stood  a  tool  house  used  by  appellant,  obtained  from  appellee,  who  is  a  jus- 
tice of  the  peace  of  Bullitt  county,  the  issuance  of  warrants  of  arrest  for- 
several  of  the  employes  of  appellant,  charging  them  with  trespassing  and 
injuring  his  property,  under  section  1S56  of  the  Kentucky  Statutes. 

Upon  the  isRuance  of  these  warrants,  appellant  instituted  this  action  in 
the  Bullitt  Circuit  Court,  for  the  purpose  of  obtaining  an  injunction  against 
S.  C  Sanders  and  S.  F.  Barrall,  the  Justice  of  the  peace  in  question,  charg- 
ing them  with  the  fraudulent  and  collusive  conspiracy  to  unlawfully  and 
illegally  issue  warrants  of  arrest  against  its  employes,  and,  in  this  way,  to 
drive  appellant  and  its  employes  out  of  the  possession  of  its  property.  Gen- 
eral demurrers  to  this  petition  were  filed,  both  by  appellee  and  S.  C  San- 
ders; that  of  Sanders  was  overruled;  that  of  appellee  was  sustained. 
Whereupon  appellant  declining  to  plead  further,  as  agninst  appellee,  its 
petition  was  dismissed;  from  which  judgment  it  has  appealed.  No  ru If  of 
equity  Jurisdiction  is  better  settled,  than  that  an  injunction  will  not  lie  to 
restrain  the  prosecution  of  crime.  The  allegation  Ihat  the  justice  of  the- 
peace  had  entered  into  a  fraudulent  conspiracy  with  the  prosecuting  witness, 
to  issue  warrants  of  arrest  in  order  to  deprive  appellant  of  its  property,  does 
not  alter  the  rule.  It  is  only  well-pleaded  allegations  of  fact  that  are  ad- 
mitted to  be  true  by  the  demurrer.  Every  burglar,  taken  with  the  stolen 
property  upon  his  person,  could,  and  would,  make  just  such  an  allegation 
against  the  court  and  prosecuting  witness  if  it  availed  to  restrain  the  process 
of  the  law  against  him  Appellant's  employes  were  charged  with  crime,  in 
a  court  having  jurisdiction  of  the  subject  matter,  and  which,  by  its  process, 
had  acquired  jurisdiction  of  their  persons,  and  injunction  will  not  lie  against 
the  court  to  restrain  this  prosecution. 

High,  in  his  work  on  Injunctions,  section  272.  thus  states  the  rule:  **It  is 
a  well  settled  principle  of  equity  jurisprudence,  that  an  injunction  will 
never  be  granted,  for  the  purpose  of  restraining  proceedings  of  a  criminal  or 
quasi  criminal  nature,  in  a  court  having  jurisdiction  over  such  matter." 
Spelling,  in  his  work  on  Injunctions  and  other  Extraordinary  Remedies^ 
section  24,  says:  "Equity  has  no  jurisdiction  to  interpose  for  the  prevention 
of  crime,  or  to  enforce  moral  obligations,  nor  to  interfere  for  the  prevention 
of  illegal  acts,  merely  l)ecause  they  are  illegal.  Nor  have  courts  of  equity 
jurisdiction  to  prevent,  by  injunction,  the  institution  of  bona  fide  proseca- 
tions  for  criminal  offenses,  whether  the  same  be  tor  violations  of  State  stat- 
utes or  municipal  ordinances." 

The  case  of  Shinkle  v.  The  City  of  Covington,  83  Ky.,  420,  does  not  mili- 
.  tate  against  the  principle  announced  in  the  case  at  bar.  There,  a  citisen 
who  had  taken  possession  of  property  claimed  to  be  one  of  the  public  streets 
of  the  city  of  Covington,  was  proceeded  against  by  ordinance  warrants  sued 
out  in   the  mayor's  court,  which  had  jurisdiction  of  the  subject-matter. 

Fifteen  warrants  were  issued  against  the  alleged  trespasser,  and  in  eaclk 
case  a  fine  was  entered,  so  small  in  amount  that  it  could  not  be  appealed 
from.  To  remedy  this  evil,  the  defendant  in  the  ordinance  warrants  insti- 
tuted an  action  to  enjoin  the  city  of  Covington  from  further  prosecution  In 
the  mayor's  court,  under  the  ordinance,  and  to  test  his  title  to  the  property 
in  question.     It  was  held,  that  the  action  of  the  city,  in  thus  constantly 
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«uiDg  out  warraDts  under  the  ordinance,  and  the  imposition  of  fines  too 
«jziall  to  be  appealed,  inflioted  an  Injury  upon  the  plaintiff  for  which  he  had 
no  adequate  remedy  at  law,  and  ui)on  this  ground  the  injunction  was  sus- 
4»UDed.  That  is  not  the  case  here:  Appellant's  employes  have  not  been  tried, 
«Dd  DO  fine  whatever  has  been  imposed  upon  them;  no  foots  are  alleged,  or 
^hown,  tending  to  establish  irreparable  injury  to  appellant,  or  that  a  multi- 
4>lloity  of  suits  will  be  instituted  against  it. 

In  the  case  cited  by  appellant,  it  is  said:  "The  aid  oH  a  court  of  equity  can 
^ot  be  invoked  so  as  to  interfere  with  proceedings  of  subordinate  tribunals, 
unless  to  prevent  irreparable  Injury,  or  a  multiplicity  of  suits."  (Ewing  v. 
CJity  of  St.  Louis,  6  Wall,  413;  Mayor  of  Brooklyn  v.  Measrole.  26  Wend,  189. ) 

The  injunction  issued  and  sustained  in  the  case  cited  was  only  against  the 
^Ity,  not  against  the  judge  of  the  oourt  in  which  the  warrants  were  pending. 

The  judgment  is  affirmed. 
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(Filed  January  18,  1904.) 

Damages— Electricity— In  an  action  against  appellant  by  the  administra- 
'<irix  to  reuever  damages  for  the  death  of  Intestate,  it  appearing  that  he  was 
twelve  years  of  ag»and  was  killed  by  coming  in  contact  with  a  live  electric 
"Wire,  where  the  boy  was  dared  by  another  boy  to  touch  the  wire,  and  he 
-said  he  would  touch  it  If  he  could  get  a  board  on  which  to  stand,  and  that 
it  would  not  hurt  him,  the  same  rule  does  not  apply  as  in  the  case  of  an 
-adult,  and  it  is  a  question  for  the  jury  to  determine  whether  considering  his 
«ge  he  exercised  such  care  and  discretion  as  might  reasonably  be  expected  of 
a  child  situated  as  he  was,  and  no  injustice  is  done  the  appellant  in  this  dis- 
tinction and  in  thus  limiting  the  defense  of  contributory  negligence. 

G.  W.  Jolly  for  appellant. 

Wilfred  Carico  and  Birkhetid  &  Clements  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

'Opinion  of  the  court  by  Judge  Hobson. 

Appellee  filed  this  suit  as  the  administratrix  of  the  estate  of  James  P. 
'  York,  to  recover  of  appellant  for  his  death.  The  intestate  was  a  boy  twelve 
years  old.  Some  boys  playing  in  the  street  discovered  that  a  wire  connect- 
ing with  the  electric  light  system  was  hot.  When  the  curfew  rang  the 
larger  boys  went  home.  The  intestate  was  sitting  on  a  fence  post.  One  of 
the  boys  dared  any  one  in  the  ci-owd  to  touch  the  wire,  and  said  he  would 
give  a  nickel  if  some  one  would  touch  it.  The  intest*ite  said  that  if  he 
■oou\d  get  a  board  ai\d  stand  on  it  he  could  touch  it,  and  it  would  not  hurt 
him.  Some  one  got  a  board,  and  the  little  boy  got  on  it;  as  soon  as  he 
touched  the  wire  he  was  immediately  killed ;  one  of  the  boys  who  pulled 
him  off  from  the  wii-e  by  catching  hold  of  his  person,  was  severely  shocked. 
One  of  the  older  boys,  who  was  fourteen  years  of  age,  before  he  left  told  the 
Iwys  not  to  touch  the  wire  or  they  would  get  killed.  But  it  is  uncertain 
torin  his  testimony  whether  the  intestiite  heard  this.  About  this  time  also 
one  of  the  boys  got  a  piece  of  wood  and  touched  the  wire  with  the  wood, 
and  it  shocked  him. 
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It  is  earnestly  insisted  for  the  city  that  there  can  be  no  recovery,  althougl^ 
it  was  negligent  in  having  the  hot  wire  In  the  ftreet,  for  the  reason  that  the 
intestate  knew  the  danger  and  voluntarily  took  the  risk,  assuming  that  !f 
he  stood  on  the  board  the  electrical  current  would  not  hurt  him.  ThiB- 
would  be  true  of  an  adult,  but  the  question  is  whether  the  same  rule  should 
be  applied  to  an  infant  twelve  years  old.  If  the  child  had  been  three  yeara 
old,  it  would  not  be  maintained  that  his  negligence  or  willfulness  in  touch- 
ing the  wire  would  acquit  the  city  of  responsibility  for  having  such  an  in- 
strument of  death  negligently  in  the  str^-et;  and  when  the  child  is  older  it 
is  a  question  for  the  jury  whether,  considering  his  age,  he  exercised  such 
care  and  discretion  as  might  be  reasonably  expected  of  a  child  situated  as  he 
was.  In  Macon  v.  The  Paducah  Street  Railway  Co.,  28  Ky.  Law  Rep.,  46, 
ft  boy  twelve  years  old  was  killed  by  a  live  wire  in  the  streets,  and  there  was. 
evidence  in  that  case,  as  here,  that  the  child  was  warned  of  the  danger,  but 
after  showing  that  there  was  evidence  of  nt'gllgence  on  the  part  of  the  de- 
fendant sufficient  to  take  the  case  to  the  jury,  the  court  In  disposing  of  the- 
defense  of  contributory  negligence,  said:  "It  was  also  the  province  of  the 
jury  to  determine  whether  or  not  plaintiff  had  in  fact  been  warned  of  the- 
danger  of  taking  hold  of  the  wire,  and,  if  so,  whether,  considering  his  age 
and  capacity,  and  all  the  other  circumstances  as  shown  by  the  evidence  at 
the  time,  that  he  did  take  hold  of  it,  he  was  guilty  of  such  contributory 
negligence  as  l3arred  his  right  to  recover  in  this  action. " 

In  Tezarkana  Gas  Co.  v.  Orr,  43  Am.  St.  liep..  30,  the  wire  was  lying  li> 
the  street  and  a  hog  had  been  shocked  by  it.  A  boy  who  was  passing  along^ 
the  street,  took  hold  of  one  of  the  wires  lying  in  the  street,  which  was  not 
charged,  and  lx>gan  dragging  It  across  the  street  A  policeman  saw  him, 
and  called  to  him  to  put  it  down.  He  then  took  the  wire  in  both  hands  and 
began  throwing  it  backwards  and  forwards,  with  a  view  to  thi*owlng  it 
down;  when  he  did  this,  the  wire  was  thrown  in  contact  with  a  live  wire, 
while  he  yet  held  it  in  his  hands,  and  he  wiis  killed.  His  exact  age  is  not 
stated  in  the  report,  except  that  it  appeared  that  he  was  "of  that  indiscreet 
age  which  is  between  the  irresponsibility  of  youth  and  the  full  respcmslbility 
of  manhood."  It  was  held  that  it  should  be  left  to  the  jury  to  say  how  far- 
he  should  be  held  responsible.  1'hese  decisions  are  in  accord  with  the  cup- 
rent  of  authority.  In  Washington,  &c.,  R.  R.  Co.  v.  Gladmon,  16  Wallace, 
401,  a  child  seven  years  old  was  injured.  The  court  said:  "Of  a  child  three 
years  of  age  less  caution  would  be  required  than  of  one  of  seven,  and  of  a  child 
of  seven,  less  than  one  of  twelve  or  fifteen.  The  caution  required  is  accord- 
ing to  the  maturity  and  capacity  of  the  child,  and  this  is  to  be  determined 
in  each  case  by  the  circumstances  of  that  case. " 

In  P.  &  M.  Railroad  v.  Hoehle,  76  Ky.,  41,  a  child  twelve  years  old  wag. 
struck  by  a  train;  it  was  held  that  she  could  not  recover  if  she  would  have^ 
escaped  injury  "by  exercising  the  caution  and  prudence  that  one  of  her  age- 
would  ordinarily  have  used  under  the  circumstances." 

In  Kentucky  Central  Railroad  v.  Gastineau's  Adm'r,  88  Ky.,  119,  a  boy 
between  fourteen  and  fifteen  years  old  was  run  over  and  killed  by  a  car.  It 
was  held  that  the  jury  should  have  been  instructed  to  find  "whether,  from 
the  age  of  the  deceased,  he  had  discretion  enough  to  know  his  danger  and. 
guard  against  it  or  not." 
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Id  1  Shearman  &  Redflekl  on  Negligence,  section  73.  it  is  said:  "It  is  now 
settled  bj  the  overwhelming  weight  of  authority  that  a  child  is  held,  so  far 
as  he  is  personally  concerned,  only  to  the  exercise  of  such  degree  of  care  and 
discretion  as  is  reasonably  to  be  expected  from  children  of  his  age.  No  in- 
justice is  done  to  the  defendant  by  this  limitation  of  the  defense  of  contrib- 
utory negligence,  since  the  rule  itself  is  not  est-ablished  primarily  for  his 
benefit,  and  he  can  never  be  made  liable  if  he  has  not  been  himself  in  fault." 

In  7  Am.  &  Kng.  Ency.  of  Law,  page  408,  after  a  discussion  of  the  rule  re- 
quiring that  allowance  must  be  made  for  childish  instincts,  impulses  and 
want  of  discretion,  it  is  said  :  "As  the  standard  of  care  thus  varies  with  the 
age,  capacity,  and  experience  of  the  child,  it  is  usually,  if  not  always,  where 
the  child  is  not  wholly  irresponsible,  a  question  of  fact  for  the  jury  whether 
the  child  exercised  the  ordinary  care  and  prudence  of  a  child  similarly  sit- 
uated; and  if  such  care  was  exercised,  a  recovery  can  be  had  for  an  injury 
negligently  iulllicted,  no  matter  how  far  the  care  used  by  the  child  fall  short 
of  the  standard  which  the  law  erects  for  determining  what  is  ordinary  care 
in  a  person  of  full  age  and  capacity. " 

Electricity  is  such  a  deadly  instrumentality  as  used  by  an  electric  light 
company,  and  the  wire  when  charged  with  it  has  so  little  appearance  of 
danger,  that  a  child  of  twelve  years  would  not  appreciate  the  peril  of  touch- 
ing the  wire.  The  fact  that  the  child  was  warned  of  the  danger,  or  told  not 
to  touch  the  wire,  while  it  is  a  circumstance  to  be  considered  by  the  jury,  is 
not  conclusive  on  the  question  of  negligence;  for  it  is  the  want  of  discretion 
in  the  child,  rather  than  the  want  of  information,  which  underlies  the  rule 
exempting  him  from  the  consequences  of  his  act  as  shown  by  the  authorities 
above  referred  to.  Children  act  upon  childish  in.;tincts  and  impulses;  that 
dis<;retion  which  is  expected  of  an  adult  can  not  be  required  of  them.  It  is 
incumbent  on  those  handling  dangerous  instrumentalities  not  to  leave  ex- 
posed to  the  reach  of  children  anything  which  would  be  tempting  to  them, 
and  which  they,  in  their  immature  judgment,  might  naturally  suppose  they 
could  handle  or  play  with.  In  the  case  at  bar,  the  little  boy,  from  his  want 
of  discretion  and  judgment,  thought  he  could  handle  the  deadly  wire  if  he 
stood  on  a  lx)ard.  His  ignorance  as  to  the  danger  of  taking  hold  of  the  wire 
while  standing  on  the  board,  his  childish  impulse  to  take  hold  of  it,  not  to 
take  a  dare,  and  his  childish  want  of  discretion  were  the  causes  that  led  to 
his  death.  Under  such  circumstances  it  was  a  ques^tion  for  the  jury  to  de- 
termine under  all  the  facts  whether  he  exercised  such  care  and  discretion  as 
might  be  reasonably  expected  of  one  of  his  age  situated  as  he  was.  The 
petition  was  sufficient,  under  the  rule,  in  this  State  as  to  the  necessary  alle- 
gations in  an  action  to  recover  for  death  by  negligence.  (L.  &  N.  R.  R.  v. 
Wolfe,  80  Ky.,  82;  Childs  v.  Drake,  2  Metcalfe,  149.) 

Judgment  affirmed. 

Whole  oourt  sitting. 

Judges  Paynter,  Barker  and  Settle  dissent 
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HALL  V.  BLANTON,  &c. 
(Filed  January  18,  1903— Not  to  be  reported.) 

1.  Lands— Title— Disputed  boundary— Patents— Where  appellant  claiming 
title  from  F.,  who  obtained  a  patent  for  1,000  acres  of  land,  and  on  the  same 
day  the  devisor  of  appellees  and  one  Ledford,  obtaine<1  a  patent  to  1,000 
acres,  which  patents  lap  and  both  parties  claiming  title  to  the  land  in  con- 
troversy, it  appearing  that  the  patent  under  which  appellant  deduces  his 
claim  was  the  elder  and  took  priority  over  the  patent  under  which  appellees 
claim  and  that  appellant  held  the  land  adversely  and  continuously  for  more 
than  fifteen  years  prior  to  the  institution  of  this  action,  the  ruling  of  the 
trial  court  adjudging  the  title  in  appellees  will  not  be  upheld. 

2.  Same— "Where  two  patents  lap,  the  hoUT^r  of  the  junior  title  can  not  by 
taking  actual  possession  of  a  part  of  the  land  included  in  his  patent — not  in 
the  lap— acquire  a  title  to  the  interference,  by  claiming  to  a  defined  boun- 
dary which  would  include  the  interference." 

S.  Same— Cutting  timber,  conducting  sugar  camp,  allowing  stock  to  range, 
and  other  such  trespasses  do  not  constitute  adverse  possession  within  the 
meaning  of  the  law. 

Wm.  Low  and  W.  F.  Hall  for  appellant. 

J.  S.  Forester,  James  Howard,  J.  A.  Scott  and  W.  C.  Marshall  for  appel- 
lees. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  involves  the  title  to  a  boundary  of  land  In  Harlan  county, 
Kentucky.  On  the  2d  day  of  July,  1844,  the  Commonwealth  of  Kentucky 
Issued  to  Louis  Farmer  a  patent  for  a  boundary  of  1,000  acres  of  land  in 
Harlan  county,  and,  on  the  same  day,  it  issued  to  John  Ijedford  and  Robert 
Napier  a  patent  for  1,000  acres  of  land  in  the  same  county.  The  patents  lap 
each  other  on  the  waters  of  what  is  now  called  Bobs  creek,  nnd  the  interfer- 
ence thus  made  contains  the  land  in  controversy,  and,  being  issued  on  the 
same  day,  their  priority  is  decided  l)y  the  date  of  the  survey,  which  is  shown 
to  be  in  favor  of  the  Farmer  patent,  by  a  few  days  in  time. 

Appellant  deduces  his  claim  from  the  Louis  Farmer  patent;  appellee  from 
the  Ledford  and  Napier  patent  Prior  to  the  issuance  of  either  of  the  patents 
before  named  James  Farmer  had  olitained  a  patent  for  50  acres  of  land  on 
Bobs  creek,  which  he  had  sold  to  liobert  Napier,  who  lived  thereon  at  the 
time  the  1,000-acre  patent  was  issued  to  him  and  Ledford.  After  obtaining 
their  patent,  John  Ledford  and  Robert  Nnpier,  who  were  brothers-in-law, 
made  a  verbal  division  of  the  land  called  for  by  its  terms,  so  that  Robert 
Napier's  moiety  would  lie  next  to  his  hon)e  place.  After  thus  settling  the 
lK)undary  between  himself  and  John  Ledford,  appellee  claims  that  Robert 
Napier  remained  in  possession  of  the  land,  claiming  to  a  well-defined  boun- 
dary, which  included  the  land  in  controversy,  from  1844,  until  his  death  in 
1883,  when,  by  the  terms  of  his  will,  it  was  devised  to  his  wife  for  life,  and 
then  to  his  nine  children,  one  of  whom,  Miuta,  intermarried  with  appellee 
B  Ian  ton. 

After  the  death  of  his  father-in-law,  appellee  purchased  all  of  the  outstand- 
ing int^erest  in  the  land  in  question,  except  that  belonging  to  his  wife, 
and,  by  virtue  of   this  acquisition,  claims   title   to   it.     In    1882,  appellant 
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'W.  K.  Hal],  as  the  remote  graDtee  of  Louis  Farmer,  and  clairalng  to  be 
Its  owner,  took  possession  of  the  land  in  controversy,  and  has  remained 
in  possession  thereof  from  then,  continuously,  up  to  the  institution  of 
this  action.  Both  of  the  parties  litigant  claim  the  land  by  record  title,  as 
above  shown,  and  also  claim  possessory  title  by  the  adverse  holding  by 
themselves  and  their  grantors,  for  the  full  statutory  period  of  fifteen  years. 

Upo/)  the  trial  of  the  case,  the  chancellor  held  that  the  deed  to  appellant 
was  champertous  within  the  terms  of  the  statute,  because,  at  the  time  it 
was  made  the  land  was  in.  the  actual,  adverse  possession  of  Robert  Napier; 
that  the  appellee  had  a  good  possessory  title,  and  adjudged  him  the  owner 
of  the  whole  diluted  boundary.  To  review  this  judgment,  this  appeal  is 
prosecuted. 

The  learned  chancellor  properly  held  that  the  Louis  Farmer  patent  was 
the  elder,  and  took  priority  over  the  Ledford  and  Napier  patent,  but,  we 
•can  not  agree  to  the  conclusion  reached  by  him,  that  the  deed  from  J.  K. 
Farley  to  W.  K.  Hall  was  champertous,  and  void,  for  the  reason  that  the 
land  in  controversy  was  then  in  the  actual  possession  of  Robert  Napier,  or 
that  Robert  Napier  had  the  actual  possession  of  the  lap  in  the  patents  from 
1844  until  1883,  or  that,  since  that  time,  his  heirs  and  the  appellee  have  had 
possession  of  it.  Where  two  patents  lap,  the  holder  of  the  junior  title  can 
not,  by  taking  actual  possession  of  a  part  of  the  land  included  in  his  patent 
—not  in  the  lap— acquire  title  to  the  interference,  by  claiming  to  a  defined 
boundary  which  would  Include  the  interference.  (Greer  v.  Bowling.  21  Ky. 
Law  Rep.,  1H48;  Wait  v.  Gower,  11  Ky.  Law  Rep.,  750;  Trimble  v.  ^mith,  4 
Bibb  ,  257;  Jones  v.  McCauley's  Heirs,  2  Du.,  14. )  In  order  to  acquire  title 
by  possession,  as  against  the  elder  grant,  he  must  take  actual,  physical 
possession  of  all  the  land  within  the  interference,  which  he  proposes  to  ac- 
quire, and  hold  it,  adversely,  actually  and  continuously,  for  the  full  statu- 
tory period.  This  principle  is  thus  announced  by  Judge  Robertson,  in  the 
<jase  of  Jones  v.  McCauley's  Heirs,  2  Du.,  14:  "There  can  be  no  conptnictive 
possession  of  the  same  land  by  confilcting  claimants.  In  the  absence  of  any 
actual  ix)ssession,  if  there  be  any  constructive  possession,  it  must  necessarily 
l>e  in  the  holder  of  the  best  title,  unless  he  had  renounced  it.  And  bis  con- 
structive possession  can  never  be  ousted  by  any  constructive  possession 
claimed  under  the  inferior  title;  nothing  short  of  a  n-nunciation  or  actual 
disseizin  can  evict  him.  Nor  will  the  statute  of  liinitations  run  in  favor  of 
a  mere  constructive  possession  by  the  claimant  under  a  junior  patent;  such 
ideol  possession  can  not  be  either  wrongful  or  hurtful  to  the  holder  of  the 
elder  grant,  and,  per  se,  could  not  give  him  any  cause  of  action.  Nor  would 
a  mere  trespass,  in  cutting  or  removing  wood  or  timber,  nuthorize  an  action 
of  ejectment.  Such  wrongs  do  not,  in  law,  give  actual  possession  of  the 
land,  nor  amount  to  an  eviction.  The  law  of  liiiiitMtion,  being  reasonable 
and  foundeil  on  principle,  does  not  allow  the  statute  to  run  wlien  there  is 
no  cause  of  action;  and,  therefore,  to  bar  an  ejectment  hy  tinie,  the  adverse 
possession  must  have  been  not  only  actual,  but  so  continued  for  twenty 
years  as  to  have  furnished  a  cause  of  action  every  day  during  the  whole 
Iieriod,  and,  consequently,  as  conclusively  and  consistently  adjudged,  claim 
of  title,  however  notorious,  and  occasional  use  under  that  claim,  without 
actual  possession,  continued  without  intermission  or  interruption  for  twenty 
years,  will  not  bar  an  adverse  right  of  entry." 
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Measured  by  the  stAndiird  thus  announced,  the  evidence  in  this  case  wholly 
falls  to  show  that  Robert  Napier  ever  had  the  actual,  continuous  and  ad- 
verse possession  of  the  lap  In  question  for  the  full  period  of  twenty  years. 
This  was  wild,  unenclosed,  mountain  land,  and,  until  very  recently,  of 
small  value.  The  fact  that  Robert  Napier  "masteti"  his  hogs  thereon,  or 
allowed  his  cattle  to  range  on  it,  or  had  a  sugar  camp,  or  occasionally  cut 
timber  therefrom,  and  other  like  desultory  trespasses,  did  not  constitute  an 
adverse  possession  within  the  meaning  of  the  law.  The  deed  from  Farley 
and  wife  to  W.  K.  Hull  was  not  champertous;  as  Rol)ert  Napier's  claim, 
and  the  occasional  trespasses  before  nientioned,  did  not  constitute  an  ad- 
verse holding,  the  deed  can  not  be  held  champertous  on  th^  ground.  But 
it  is  urged  that  the  evidence  shows  that  one  of  the  sons  of  Robert  Napier 
had  the  actuni  possession  of  the  interference  in  controversy  at  the  time  the 
deed  was  made.  The  evidence  does  show  that  Nathan  Napier,  one  of  the 
sons  of  Robert,  was  occupying  a  small  log  house,  which  had  been  built  upon 
an  enclosed  boundary  containing  an  acre  or  two  of  tlie  pi-operty  involved  in 
this  litigation.  The  rule  is  that,  where  the  holder  of  the  junior  patent  takes 
actual  posses.sion  of  a  part  of  the  Interference,  there  having  been  an  entry 
under  the  elder,  his  possession  in  law  is  limit^'d  to  his  actual  enclosure. 
(Miller  v.  llunjphries,  2  A.  K.  Marsh.,  'J4H:  Crockett  v.  Lashbrook,  5  T.  B. 
Mon.,  530;  Shrieve  V,  Summers,  1  Dann,  239.) 

The  adverse  possf\ssion,  th»^n,  of  Robert  Napier,  at  the  time  the  deed  of 
Farley  and  wife  to  appellant  was  executed  and  delivered,  must  ixi  limited  to 
the  small  enclosure  which  his  son  was  actually  occupying.  The  evidence 
shows,  however,  that  there  was  no  actual,  adverse  holding  of  any  part  of 
the  interference  on  the  part  of  Rol)ert  Napier.  His  son,  Nathan,  who  occu- 
pied the  cottage  in  question,  and  his  wife,  Rhoda  Napier,  both  testified  (and 
in  this  they  are  not  con  trad  ictnl  by  any  evidence  what43ver),  that,  when  W. 
K.  Hall  evinced  an  intention  to  take  possession  of  the  interference,  under 
claim  of  title,  they  moved  out  of  the  cottage,  under  the  orders  of  Robert 
Napier  himself,  %vho  told  them  to  let  Hall  have  the  land.  We  conclude  then, 
that  at  the  time  appelhint  acquired  title  to  the  land  in  controversy,  no  iwrt 
of  it  was  in  the  adverse  jmssession  of  Roller t  Napier,  or  any  one  for  him. 

The  evidence  conclusively  shows  that,  after  his  entry  in  1SS2,  W.  K.  Hall 
held  the  land  in  iiuestion  adversely  to  all  the  world,  and  continuously,  up 
to  the  date  of  the  filing  of  this  action,  a  period  of  more  than  flft<»en  years. 
As  to  whether  or  not  he  had  the  whole  of  the  interference  enclosed  is  imma- 
terial, as  he,  having  entered  upon  it  under  the  elder  patent,  by  constrnction 
of  law,  his  possession  is  that  of  the  whole,  the  rule  Ix'ing  the  reverse  of  that 
where  the  entry. is  made  under  the  junior  patent.  In  the  case  of  McGowan 
V.  Crooks,  5  T3ana.  (55,  the  rule  is  thus  declared:  "One  of  the  well-estab- 
lished principles  on  the  subject  is  that  where  the  junior  patentee  has  made 
an  adverse  entry  within  the  interference,  and  holds  posse.ssion  of  it,  if  the 
elder  patentee  enter  upon  it  within  twenty  years,  for  the  purpose  of  taking 
possession,  such  entry  stops  the  running  of  the  statute  of  limitations  against 
him,  and  may  vest  him  with  the  entire  possession.  (Hord  v.  Bodley,  5 
Lltt. ,  88. )  Such  an  entry  c^ertainly  gains  the  possession  of  the  unenclosed  land, 
and  though  it  should  not  be  continueii,  would  operate  to  save  the  right  of 
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the  elder  patentee  for  twenty  years  from  the  time  of  its  removal  or  cessa- 
tion." 

To  the  same  effect  is  Shrieve  v.  Summers,  1  Dana,  289.  But  we  think  the 
evidence  shows  that,  for  the  period  of  time  elapsing  from  1882  to  the  institu- 
tion of  this  action,  the  possession  on  the  part  of  Hall  was  actual  as  to  the 
whole  tract  of  land. 

The  record  in  this  case  is  voluminous,  and  the  testimony  of  many  wit- 
nesses was  talcen  on  the  question  of  the  adverse  possession  of  Bobert  Napier. 
A  great  many  of  the  witnesses  introduced  by  appellee  t>estified,  in  general 
terms,  that  Robert  Napier  claimed  to  a  well-defined  boundary,  which  in- 
cluded the  land  in  controversy;  but,  we  think  the  great  weight  of  the  testi- 
mony, and,  in  fact,  all  which  is  directed  to  the  particular  issue,  as  to 
whether  or  not  he  claimed  title  to  this  land,  shows  that  he  did  not  so  claim. 
Nathan  Napier,  his  son,  and  Rhoda  N;ipier,  his  daughter-in  law,  both  testi- 
fied that  he  did  not  claim  it,  but,  on  the  contrary,  ordered  Nathan  to  move 
off  of  the  small  part  he  occupied,  and  give  Hall  pos.session.  William  Clem. 
Sr.,  one  of  appell'int's  vendors,  testifies  that  Robert  Napier  did  not  claim 
the  land  in  controversy,  but  offered  to  buy  it  from  him.  N.  H.  Howard,  in 
his  evidence,  shows  that  he  did  not  claim  it,  but  desired  Howard  to  aid  him 
in  purchasing  it  from  Clem.  Bans  Hall,  a  son  of  appellant,  testifies  that 
Robert  Napier  told  him  that  he  did  not  claim  any  partabove  Clem's  line  (the 
land  in  controversy);  that  the  title  to  that  was  "as  good  as  wheat  in  the 
mill."  We  are  of  opinion,  that  the  claim  of  appellee  grew  out  of  a  misap- 
prehension as  to  the  real  condition  of  ihe  record  establishing  the  priority  be- 
tween the  Farmer  and  the  Ledford- Napier  patents.  It  seems  that,  after  the 
death  of  Robert  Napier,  his  heirs  instituted  an  action  in  eji^ctnunt.  in  th» 
Harlan  Circuit  Court,  against  appellant,  to  recover  possession  of  the  land 
involved  here.  This  action,  although  pending  for  fourteen  years,  appears 
never  to  have  been  prosecuted  to  a  trial.  The  reason  for  this  is  shown  in 
the  testimony  of  J.  M.  Napier,  one  of  the  sons  of  Robert,  who  «iys:  "By 
looking  at  the  survey  books,  the  patent,  under  which  wo  claim  on  Bobs 
creek,  or  the  survey,  showed  to  be.  older  than  the  one  under  which  W.  K. 
Hall  claimed,  and  myself  and  the  heirs  of  Robert  Napier  brought  suit 
against  W.  K.  Hall,  to  recover  this  land.  We  sent  to  P'rankfort  and  got 
certified  copies  of  the  original  survey  and  plat  to  each  one  of  the  surveys, 
the  one  under  which  W.  K.  Hall  claimed  was  the  oldest,  and  we  quit  the 
suit  and  never  prosecuted  it  any  further.  I  sold  out  my  interest  to  W.  S. 
Blanton  in  the  land  owned  by  Roljert  Napier  at  his  death ;  W.  F.  Hall» 
James  D.  Black  and  John  Dishman  were  our  attorneys.  They  advised  us 
we  could  not  recover  the  land,  and  we  quit  the  suit.  *  *  ♦  i  gold  him 
(Blanton)  all  my  interest  in  the  Robert  Napier  land.  W.  S.  Blanton  said 
he  was  going  to  law  for  the  W.  K.  Hall  land.  I  told  him  if  he  could  gain 
it,  it  was  all  right  with  me." 

E,  V.  Napier,  another  son  of  Robert,  in  answer  to  a  question  as  to  whether^ 
or  not  there  was  any  marked  line  around  his  father's  home  farm,  including 
the  land  of  W.  K.  Hall,  said:  "No.  sir,  none  that  1  ever  knew  of."  Again 
he  was  asked :  "State  if  your  father  ever  had  any  sort  of  possession  of  any 
part  of  what  is  known  as  the  W\  K.  Hall  tract  of  land,  after  W.  K.  Hal) 
moved  there,  and  you  will  further  state  whether  or  not  any  of  his  heirs  ever 
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had  any  possession  of  any  part  thereof  after  his  death?"  He  answered :  "No, 
sir,  I  thinlv  not.  Neither  did  any  of  his  heirs  ever  have  any  possession  after 
his  death,  that  I  ever  knew  of. " 

We  oonolude  that  the  record  shows  that  W.  K.  Hall,  at  the  time  of  the  in- 
"Btitution  of  this  action,  had  a  good  title  to  all  the  land  in  question,  and  was 
In  possession  of  it. 

Wherefore,  the  judgment  is  reversed  for  prooeedings  consistent  with  this 
x)pinion. 


VANCEBUJiG  AND   STOUT'S  LANE  T.  P.  R.  CO.  v.  MAYSVILLE   & 
BIG  SANDY  R.  R.  CO. 

SAME  V.  BRUCE,  &c. 

(Filed  January  13,  1904.) 

1.  Turnpikes— Taxation— Where  a  turnpike  company  was  created  and  by 
the  act  creating  It  there  wns  levied  on  all  species  of  property  for  the  purpose 
of  building  it  a  tax  on  all  the  property  within  the  bounds  of  a  certain  taxing 
district,  50  cents  upon  each  $100  of  taxable  property,  and  provided  that  the 
company  might  appoint  an  assessor  t<j  assess  the  property  of  individuals, 
and  the  county  conrt  shouhl  appoint  two  commissioners  to-list  the  railroad 
property  and  that  the  county  Judge  wns  required  to  assess  the  property  and  re- 
port it  to  the  company,  persons  paying  taxes  becoming  stockholders  of  the 
company  to  the  extent  of  the  tnxes  paid,  where  appellee  Bruce  enjoined  the 
collection  of  the  tax  on  the  ground  that  the  act  was  unconstitutional,  but 
«fter  the  assensnient  was  made  as  indicated  it  should  be  by  this  court  and 
this  as-sessiiient  was  apprcjved.  Upon  a  second  appeal  where  the  collection  had 
again  l)een  enjoined  Ijoth  as  to  the  individual  taxpayers,  and  to  the  railroad 
tjompany,  wher«  projierty  had  bet»n  levied  on  under  the  assessment  made 
imder  the  charter  instead  of  by  the  assessor.  Held— That  the  opinion  on  the 
former  appeal  is  conclusive  and  the  questions  raised  can  not  again  be  con- 
sidered. 

2.  Same— Lease— Where  a  turnpike  company  flndin«  that  it  could  not  com- 
plete its  road  because  of  the  suspension  of  a  tax,  leased  the  road  to  a  county 
until  it  got  in  such  financial  condition  as  would  enable  it  to  finish  the  road, 
such  lease  was  not  a  surrender  of  its  franchise,  the  legal  effect  of  such  a 
lease  being  (entirely  different  from  the  Vn*e  Turnpike  Act  Kentucky  Stat- 
utes, section  4748,  subsection  8,  the  road  in  this  case  not  having  been  sold 
to  the  county. 

3.  Same— S*H'tion  7.  article  4  of  the  act  of  18i»2,  providing  that  the  same 
rate  of  inxariun  which  was  levied  on  other  real  estate  in  any  year  should 
also  be  h'vlpii  on  railroad  property,  there  being  no  assessment  on  individual 
property.  pr»vinus  to  1896,  no  tax  can  be  collected  from  the  railroad  com- 
pany for  anv  year  previous  to  1895. 

A,  K.  Coll*  iS:  Son,  W.  C.  Halbert  and  E.  L.  Worthington  for  ap])ellant. 

W.  H.  Wjulsworth  and  Wadsworth  &  Cochran  for  appellees. 

Appeals  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  opinion  heretofore  rendered  in  the  first  of  these  cases  (Vanceburg, 
>&c. ,  Turnpilie  Co.  v.  Maysville,  &c. ,  R.  K.  Co.,  —  Ky.  Law  Rep  ,  — )  was 
Withdrawn  and  a  re-argument  ordered.     On  the  re-argument  the  second  case 
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was,  by  oonaent  of  parties,  heard  with  the  first  case  in  order  that  the  court, 
might  get  more  fully  before  it  all  the  facts  in  the  controversy;  and  we  will: 
now  dispose  of  the  two  cases  together. 

The  turnpike  company  was  incorporated  by  an  act  of  the  legislature,  ap^ 
proved  April  4,  1890.  (Acts  1889  00,  volume  9,  page  1885.)  By  its  charter- 
appellant  was  authorized  to  construct  nnd  operate  a  turnpike  commencing- 
at  the  west  end  of  the  bridge  across  Salt  Lick  creek;  thence  down  the  Ohio, 
river  bottom,  the  best  and  most  practicable  route  to  Stout's  Lane,  following,, 
80  far  ns  convenient,  the  existing  county  road.  In  order  to  enable  the  com- 
pany to  build  the  turnpike  as  speedily  as  possible,  and  equalize  the  burden 
thereof,  there  was  levied  by  the  act  on  all  species  of  property  including  that, 
of  railways  situate  within  the  bounds  of  a  certain- taxing  district,  subject  to 
taxation  for  State  purposes,  the  sum  of  5()  cents  upon  each  $100  worth  of  tax- 
able property,  each  year,  commencing  with  the  year  1891  and  continuing 
until  the  road  was  built  and  paid  for.  It  was  also  provided  that  the  com- 
pany might  appoint  an  assessor  to  assess  the  property  of  individuals  subject 
to  taxation,  his  assessment  to  be  returned  to  the  May  dr  June  term  of  the. 
LeWis  County  Court  in  each  year,  and  to  be  subject  to  correction  thereby; 
the  taxes  were  th**n  to  be  listed  with  the  sheriff  of  Lewis  county  for  collec- 
tion. As  to  railroad  property  the  Lewis  County  Court  was  required,  at  its. 
January  or  February  term  in  each  y«ir,  to  appoint  two  commissioners  to 
ascertain  and  report  the  number  of  miles  and  the  value  of  the  property 
within  thirty  days  from  this  report,  and  such  other  evidence  as  might  be. 
introduced  by  any  party  in  interest.  The  judge  of  the  county  court  was  re- 
quired to  make  an  assessment  of  the  property  and  certify  it  to  the*  railroad 
company.  The  taxes  levied  were  required  to  be  listed  with  the  st'eriff  for- 
collection  on  or  before  the  16th  of  July  of  each  year;  they  wer«  due  from 
that  date  and  the  sheriff  might  then  proceed  to  collect  and  distrain  iherefor. 
Persons  paying  taxes  became  stockholders  in  the  company  to  the  » mount  of 
taxes  paid;  and  certificates  should  be  delivered  to  theuj  therefor  whenever 
they  paid  an  amoimt  equal  to  (25  until  the  road  was  completed  and  paid  for. 

The  company  organized  as  provided  in  the  chi^rter  on  June  18,  1801,  and. 
proceeded  then  and  for  each  year  thereafter  to  have  the  property  assessed, 
within  the  taxing  district  as  provided  by  the  charter,  the  order  of  the  county 
court  for  that  year  as  to  the  appointment  of  commissioners  to  assess  the  rail- 
road property  being  made  at  the  June  term.  The  taxes  were  placed  in  the 
hands  of  the  sheriff  for  collection,  and  the  company  proceeded  with  the  con-. 
Btruction  of  its  pike.  T.  J.  Bruce  and  other  individual  taxpayers  residing 
in  the  taxing  district  then  filed  a  suit  enjoining  the  collection  of  the  taxes 
on  the  ground,  among  other  things,  that  the  statute  was  unconstitutional. 
The  circuit  court  perpetuated  the  injunction,  and  on  appeal  to  this  court, 
the  judgment  was  affirmed.  The  court  said  :  *'It  seems  to  us  that  so  much 
of  the  act  in  question  as  attempts  to  provide  for  the  assessment  of  the  prop- 
erty in  the  taxing  district  is  unconstitutional  and  void,  and  that  the  ap- 
pointment and  assessment  made  by  the  appointees  of  the  company  are  l)oth 
invalid.  But  the  legislature  had  power  to  levy  the  tax  and  to  that  extent 
the  act  in  question  is  valid  and  by  virtue  of  the  general  law  the  assessor  of* 
the  county  should  assess  the  property  in  the  taxing  district  and  return  the- 
same  as  other  tax  lists  are  returned,  and  that  the  taxpayer  should  have  the^ 
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^same  right  to  obtain  corrections  in  or  modifications  of  the  list,  as  Ih  allowed 
by  the  general  law  respecting  the  assessment  of  property  for  general  taxa- 
tion."   (Bruce  v.  Vanoeburg,  &c  ,  Turnpike  Co.,  18  Ky.  Law  Rep.,  85.) 

After  this  opinion  was  rendered  the  turnpike  company  procured  from  the 
county  court  an  order,  directing  the  county  assessor  to  assess  the  property  as 
Indicated  in  the  opinion,  and  to  return  his  assessment  to  the  county  clerk  to 
be  submitted  to  the  county  board  of  equalization.  Under  this  order  assess- 
ments were  made  for  the  years  18i)6,  lb96,  1897,  1898  and  1899,  by  the  county 
assessor:  his  assessments  were  submitted  to  the  county  board  of  equaliza- 
tion, and  were  by  it  approved.  No  assessment  appears  to  have  been  made  of 
the  property  of  the  individual  taxpayers  for  any  year  previous  to  1895,  except 
those  made  by  the  appointees  uf  the  turnpike  company  as  provided  in  its 
charter,  which  was  in  this  respect  held  nnconstitutional  in  the  case  above 
referred  to.  The  second  of  the  above  actions  was  brought  by  Bruce  and 
others  on  July  6,  1897,  to  restrain  the  sheriff  from  levying  on  or  selling  their 
property  under  the  assessment  made  under  the  charter,  before  the  property 
had  been  assessed  by  the  county  assessor  as  indicated  in  the  opinion  of  this 
oourt,  above  quoted.  The  subsequent  assessment  by  the  county  assessor  was 
set  up  in  the  action,  and  the  case  as  finally  presented,  involved  the  right  of 
the  turnpike  company  to  collect  the  taxes  at  all.  The  court  perpetuated  the 
injunction  in  that  case,  and  also  dismissed  the  petition  in  the  first  action 
above  named  in  which  the  turnpike  company  undertook  to  collect  from  the 
railroad  company  its  taxes.  From  these  judgments  the  turnpike  company 
appeals. 

The  opinion  heretofore  rendered  on  the  former  appeal  is  conclusive  upon 
the  parties  and  the  validity  of  the  charter  pn)vision  as  to  the  assessment  of 
the  property  by  the  appointees  of  the  company  can  not  now  be  reconsidered. 
The  assessment  of  the  property  of  the  individual  taxpayers  by  the  appointees 
of  the  company  has  been  determined  to  be  void.  Being  void,  it  conferred  no 
right  upon  the  sheriff  to  collect  taxes  thereunder,  and  was  no  bar  to  an 
assessment  of  the  property  by  the  county  assessor;  for,  as  it  was  void,  the 
property  had  not  in  law  been  assessed  at  all,  and  not  having  been  assessed, 
the  case  stood  simply  as  an  omission  by  the  county  assessor  tu  make  an 
assessment  which  he  ought  to  have  made.  The  foct  that  the  assessor  in 
making  this  list  did  not  again  call  on  the  taxpayers  does  not  invalidate  the 
assessment.  They  were  called  on  for  the  list  of  their  property  in  each  year 
when  the  county  assessment  was  made,  and  they  had  ample  opportunity  to 
appear  t)efore  the  county  board  of  supervisors  and  have  any  errors  corrected. 

It  is  insisted  for  appellees  that  they  can  not  be  taxed  by  reason  of  section 
4736,  Kentucky  StiUutes,  because  their  property  lies  in  two  districts.  By 
that  section  it  is  provided  that  whenever  in  any  county  there  is  in  force  a 
i^ystem  of  taxation  for  turnpike  purposes  under  which  part  of  such  taxes  are 
general  and  part  thereof  levied  in  turnpike  road  districts,  then  when  the 
^me  property  is  situated  in  more  than  one  of  such  districts,  the  property 
shall  be  liable  for  only  one  district  tax,  which  shall  l)e  that  levied  in  the 
district  in  which  is  the  turnpike  from  which  the  property  or  its  owner  de- 
rives the  greater  benefit,  and  this  shall  be  determined  by  the  fiscal  court  or 
board  of  county  commissioner,  and  its  judgment  shall  be  final.  It  is  not 
averred  that  any  such  decision  has  been  made  by  the  fiscal  court.     By  the 
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charter  of  appellant  the  tax  is  levied  by  the  legislature  on  all  the  property 
in  the  taxiufc  district,  and  if  any  taxpayer  seeks  exoneration  from  it  he 
must  apply  to  the  fiscal  court  or  county  coniniissioners  and  obtain  its  judg- 
ment exempting  him.  Until  this  is  done  the  sheriff  may  go  on  and  collect 
the  tax,  as  prima  facie  under  the  act  all  property  within  the  taxing  district 
is  subject  thereto. 

The  turnpike  company,  when  the  collection  of  the  taxes  was  suspended, 
finding  itself  unable  to  complete  its  roud,  adopted  on  March  18.  18Q7,  the 
following:  "It  was  moved  and  adopted  by  a  unanimous  vote  of  all  the 
directors  of  the  company,  that  the  portion  of  the  road  niiW  completed  and 
graded,  be  leased  to  Lewis  county,  as  and  for  a  county  road,  until  such 
time  as  the  company  is  in  a  financial  condition  to  finish  the  road  and  prop- 
erly take  care  of  and  maint4iin  the  same  under  its  charter;  the  company  re- 
serving the  right  under  its  charter  to  resume  possession  for  the  purpose  of 
finishing  the  road  at)  any  time  it  is  financially  able  to  do  so,  and  also  all  its 
rights  under  its  charter." 

Under  this  resolution  a  lease  was  made  stating  that  during  the  litigation 
In  regard  to  the  collection  of  taxes  for  the  construction  of  the  road  and  as 
the  company  was  unable  from  lack  of  funds  to  finish  the  road  or  keep  it  in 
repair  or  to  build  a  sufficient  length  of  road  to  erect  a  gate  and  collect  toll, 
the  company  in  consideration  of  the  premises  leased  its  road,  so  far  as  built, 
to  the  county  until  it  was  in  a  condition  financially  to  resume  control,  the 
county  agreeing  to  surrender  possession  to  the  company  when  it  was  able 
and  desired  to  recake  po.^session  and  resume  the  work  of  construction  under 
its  charter.  It  is  insisted  for  appellants  that  the  company  thus  surrendered 
its  franchises.  The  legal  effect  of  the  contract  thus  made  is  entirely  differ- 
ent from  that  provided  for  by  the  free  turnpike  act  (Kentucky  Statutes, 
section  4748  b,  subsection  8),  which  provides  that  when  a  pike  shall  be  sold 
to  the  county,  the  charter,  franchises  and  privileges  of  the  company  shall  be 
at  once  dissolved  and  terminated.  The  road  in  this  case  was  not  sold  to  the 
county.  The  county  court  simply  took  charge  of  it  temporarily  under  its 
general  power  of  providing  for  the  county  highways,  the  pikes  having  been 
In  part  built  upon  the  line  of  the  county  road.  (Kentucky  Statutes,  sec- 
tion 4306. ) 

After  the  turnpike  conipany  was  organized  and  had  laid  out  its  pike  and 
constructed  one  mile  of  it,  it  became  apparent  to  the  directors  that  it  was 
necessary  to  get  enough  of  the  i-oad  constructed  as  soon  as  possible  to  erect  a 
tollgate  and  collect  toll,  so  as  to  keep  it  in  repair.  The  officers  of  the  com- 
pany to  this  end  borrowed  money  in  their  own  name  and  individually, 
which  they  used  in  grading  the  road  and  in  getting  ready  for  the  completion 
of  the  first  section  necessary  for  a  tollgate.  The  charter  of  the  company 
contains  the  following:  • 'Provided,  That  the  compiiny  shall  not  be  permit- 
ted to  issue  any  bonds  or  other  written  obligations  of  indebtedness,  nor  to 
make  any  contract  or  contracts  for  constructing  the  road  or  any  portion 
thereof  until  the  taxes  collected,  with  the  stock  subscriptions  and  the  aid 
given  by  the  county  as  hereinafter  shown  and  provided  for,  shall  be  suffi- 
cient to  meet  and  pay  for  said  contract  or  contracts  of  construction  of  the 
road  so  let,  et  cetera. ' ' 

The  words  "aid  given  by  the  county  as  hereinafter  shown  and  provided 
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for,"  refer  to  a  following  section  of  the  charter  by  which  the  Lewis  County 
Court  was  authorized  to  subscribe  the  sum  of  1 1,000  per  mile  to  the  capital 
stock  of  the  turnpike  road  company  for  each  mile  of  the  road  constructed 
and  ready  for  travel  by  the  public  until  the  entire  road  was  finished  and 
completed  whenever  the  resources  of  the  company  where  sufficient  with  the 
aid  of  the  subscription  to  enable  the  company  to  construct  its  road  one  mile 
or  more.  The  length  of  the  road  was  about  six  and  one-half  miles.  At  the 
time  the  officers  borrowed  the  money  referred  to  the  stock  subscriptions  of 
the  company  amounted  to  tl,060,  and  little  taxes  had  been  collected.  It  is 
insisted  for  appellees  that  the  borrowing  of  this  money  was  forbidden  by  the 
charter,  and  that  the  taxes  sued  for  are  aimed  to  be  collected  to  pay  off  the 
debts  thus  incurred,  and  not  for  the  purpose  of  completing  the  road.  We 
fail  to  see  that  there  is  any  force  in  this  ixDsltion.  If  the  directors  of  the 
company  created  a  debt,  they  had  no  power  to  create,  this  is  no  reason  why 
they  should  not  go  on  and  complete  the  rond  and  pay  for  it  as  required  by 
law.  It  is  no  defense  for  the  taxpayer  to  say,  when  cafled  on  for  the  pay- 
ment of  taxes  which  were  levied  by  the  act  of  the  legislature  until  the  road 
was  constructed  and  paid  for,  that  the  board  of  directors  had  created  a  debt 
they  ought  not  to  have  created.  It  is  not  alleged  that  the  rond  has  been 
constructed  and  paid  for,  and  it  is.  therefore,  unnecessary  now  to  consider 
whether  the  company  made  a  contract  for  the  construction  of  its  road  or  any 
part  thereof  when  the  taxes  collected  with  the  stock  subscriptions  and  the 
aid  given  by  the  county  court,  as  ther<»in  provided,  were  insufficient  to  meet 
such  contract,  or  what  would  be  the  rights  of  the  parties  if  the  turnpike 
company  on  receiving  the  benefit  of  the  contract  and  having  the  money  to 
piiy.  should  voluntarily  pay  for  the  benefit  received.  These  questions  are 
not  presented  by  the  record,  and  are  not  passed  on.  We  only  decide  that  the 
borrowing  of  the  money  by  the  directors  individually  and  the  spending  of  it 
in  the  construction  of  the  pike  is  no  defense  to  the  taxpayer  when  sued  for 
the  taxes  levied  for  the  building  of  the  pike.  When  he  pays  his  taxes  he  will 
then  be  a  stockholder  in  the  compiiny,  and  if  the  money  of  the  company  is 
miwippropriated,  he  may  then  complain.  The  proof  fails  to  show  that  the 
company  is  not  in  good  faith  attempting  to  carry  out  its  charter  and  to  col- 
lect the  taxes  for  the  purpose  of  constructing  and  paying  for  the  road  as 
therein  provided. 

In  the  suit  to  collect  the  railroad  U\x  the  turnpike  company  set  up  the 
assessment  of  the  property  for  each  year  both  by  commissioners,  as  provided 
in  its  charter,  and  by  the  railroad  commission,  as  provided  by  the  Kentucky 
Statutes,  alleging  that  it  was  not  advised  as  to  which  was  the  proper  method 
of  assessment,  and  praying  the  court  to  determine  and  enter  judgment  ac- 
cordingly. On  motion  of  the  defendants  the  court  required  the  plaintiff  to 
elect  which  assessment  it  would  rely  upon.  The  plaintiff  excepted,  and 
under  protest,  elected  to  rely  on  the  assessment  made  under  the  charter.  On 
final  hearing  the  court  gave  judgment  in  favor  of  the  defendants. 

The  act  of  November  11,  1899.  was  a  general  law  regulating  taxation.  By 
article  4  it  regulated  the  assessment  and  pfiyment  of  taxes  by  railroads,  not 
only  for  State  and  county  purposes,  but  for  the  purposes  of  each  tax  district 
of  any  kind.  (Section  7,  acts  1891-2  3,  page  308.)  This  act  superseded  all 
local  or  special  acts  regulating  the  assessment  of  railroad  property  and  re- 
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pealeil  to  thifiisxient  the  provisions  of  appellant^S  bharter  providing  for  9-. 
•diffegrent  mode  r/{  assessment  of  railroad  property.    The  plaintiff's  petition  • 
in  -so  far  as  it  sets  out  the  assessment  made  by  the  commissioners  of  the  - 
•county  -couct;,  ^stated  matter  that  was  surplusage.     There  ^as  no  inoonsist" 
ency  between  the  allegations  of  the  i)etition.    The  court  was  simply  asked  i 
•to  determive  which  was  the  legal  assessment,  and  this  he  should  have  done.  . 
The  plaintiff  stated  but  once  cause  of  action,  and  there  was  no  more  reason  ^ 
for  requiring  an  election  than  there  would  have  been  if  the  plaintiff  had  set 
up  in  a  suit  for  real  estate  two  deeds  executed  by  the  defendant  alleging: 
that  <^e  defendant  claimed  that  one  or  the  other  was  void  and  he  did  not. 
know  which   was  valid,  the  same  property  being  embraced  in   each.    The-, 
■assessments  referred  to  were  precisely  the  same  for  some  of  the  years,  and 
substantially  the  same  for  ail.     But  by  section  7,  article  4,  of  the  act  of  1803, 
.  it  was  provided  that  the  same  rate  of  taxation  which  was  levied  on  other 
real  estate  in  any  year,  should  also  be  levied  on  railroad  property.     So  far 
as  appears  from  the  record  there  has  been  no  assessment  in  law  of  the  prop- 
erty q^individuals  in  the  taxing  district  referred  to  for  any  year  previous  to 
1895.     This  being  so,  no  tax  can  be  collected  from  the  railroad  company  for 
any  year  previous  to  1895. 

The  judgment  in  each  case  appealed  from  is,  therefore,  reversed  and  the-* 
cause  is  remanded  for  further  proceedings  consistent  herewith. 

Whole  court  sitting. 


FRANKLIN  v.  TRACY. 

(Filed  January  13,  1904.) 

Damages— Landlord  and  tenant— Where  a  house  collapsed  and  fell,  the  ten> 
ant  who  occupied  it  can  not  recover  damages  for  the  destruction  of  his  prop- 
erty. In  this  action  where  such  damages  were  sought  to  be  recovered  a 
demurrer  to  the  petition  was  properly  sustained,  it  being  as  much  the  duty 
of  the  tenant  as  the  owner  to  take  notice  of  the  dangerous  condition  of 
the  house  and  no  knowledge  of  its  condition  being  brought  to  the  owner  by 
the  tenant. 

Henry  J.  Tilford  and  P.  C.  Beckley  for  appellants. 

Huston  Quinn  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Fannie  Frankiin,  instituted  this  action  in  the  Jeffei-son 
Circuit  Court,  to  recover  damages  for  injury  to  her  property  caused  by  the 
collapse  of  a  house  lielouging  to  appellee,  which  she  had  rented,  and  which 
contained  the  injured  property  at  the  time  of  the  collapse. 

The  petition  states  that  the  appellant  rented  the  house,  being  No.  683  Cen- 
ter street,  in  Louisville,  Ky.,  on  the  20th  day  of  July,  1900,  from  the  Col- 
umbia Finance  and  Trust  Co.,  which  was  the  agent,  for  that  purpose,  of  its 
owners,  Mattie  Jj.  Tracy  and  Susie  B.  Tracy ;  that  the  renting  was  from 
month   to  month,    until  the  contract   lease  between   herself  and  appellee 

vol.  'J5— 89 
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should  be  terminated;  that  she  remained  in.  possession  of  the  premises, 
under  lease,  until  the  24th  day  of  Febru:\ry,  1P()3,  when  the  house,  by  reason 
of  its  unsafe,  dangerous  and  defective  condition,  suddenly,  and  without 
warning,  colhipsed  and  fell,  breaking  and  destroying  all  the  property  of  ap- 
pellant therein,  which  was  reasonably  worth  the  sum  of  $200;  that  the  house 
was  in  the  unsafe,  dangerous  and  defective  condition,  which  caused  it  to 
fall  at  the  beginning  of  the  lease,  and  remained  so  until  the  day  on  which 
it  fell;  that  this  condition  of  the  house  was  well  known  to  the  appellant, 
and  each  of  them,  or  could  have  been  known  to  them  by  the  exercise  of 
ordinary  care  at  the  time  the  lease  was  made,  and  on  the  1st  day  of  Febru- 
ary, 1903;  but  was  not  known  to  appellant,  and  could  not  have  been  known 
to  her  l)y  the  exercise  of  ordinary  care  at  the  time  the  lease  was  nmde,  or  on 
the  1st  day  of  February,  lW).'i;  that  by  reason  of  the  collapse  of  the  house  in 
question  she  was  damaged  in  the  suni  of  tSoO. 

To  this  p.^titlon  a  general  demurrer  was  interposed  by  the  appellee,  which 
was  sustained  by  the  court.  Whereupon,  appellant  declining  to  plead 
further,  her  petition  was  'lismissed,  from  which  judgment  this 
prayed.  "  U'he  demurrer  admits,  as  true,  all  of  the  well  pleaded  all? 
of  the  petition,  and  presents  for  adjudication  the  question  as  to  whether  t)r 
not  a  landlord  is  li:il)le  for  injuries  to  his  tenant,  caused  ])y  inherent  defi-cts 
in  tlie  construction  of  the  tenement  at  the  time  of  its  rental,  of  which  he  did 
not  have  actual  notice,  but  which,  by  the  exercise  of  reasonable  diligence 
and  care,  he  could  have  known,  and  which  the  tenant  did  not  know,  and 
could  not  have  discovered  by  ordinary  diliffence.  In  the  case  of  Hattres  v. 
Heiss.  2  Ky.  l.:\\\  Rep..  «()8.  it  was  wiid  by  this  court:  "It  is  as  much  the 
duty  of  the  tenant  as  landlord  to  take  notice  of  the  dangi^rous  condition  of 
premise's,  i\ui\  unless  actual  knowledge  is  brought  home  to  the  landlord,  no 
recovery  c:in  b^*  had  on  account  r»f  injuries  receivi'd  by  reason  of  defects  in 
the  premises,  even  thoug!;  an  ordinance  as  to  repairs  of  such  places  has  not 
been  complied  with." 

Tlie  case  of  Coke  v  (Jutkese.  80  Ky.,  5^8  was  an  action  for  damages  re- 
sulting lo  a  little  child,  by  reason  of  the  defective  privy  lloor  through  which 
she  fell  into  the  vault  below.  The  petltifin  in  the  ca.st»  alleged  that,  at  the 
time  the  landlord  rented  the  premises  tn  the  plaintifT's  father,  he  knew  the 
timbers  upholding  the  lloor  were  defective,  rottt'u  and  dangerous,  l)ut  sup- 
pressed his  knowledge  of  its  condition  from  her  father,  and  "neither  she 
nor  her  father  could  disctover  the  dangerous  condition  of  the  privy  floor  by 
reason  of  the  character  of  its  construction,  and  th/it  she  fell  through  the 
floor,  and  was  precipitated  into  the  vault  below,  and  greatly  damaged, 
physically  and  mentally,  by  the  fall." 

A  general  demurrer  to  the  petition  having  been  sustained,  this  court,  in 
reversing  the  judgment,  thus  states  the  rule:  "This  case  is  not  like  the 
cases  cited,  where  the  premises  were  defective  or  dangerous,  but  unknown 
to  the  lessor,  who  is  not  bound  to  i*epair,  and,  in  such  cases,  not  responsible 
for  injuries  to  third  persons.  They  lack  the  ingredients  of  knowledge,  and 
the  culpible  neglect  in  disclosing  it,  about  tenemnnts  or  pi'^mises  whose 
dangerous  character  could  not  be  known  by  ordinary  care,  and  whose  use 
necessarily  placed  the  occupant  in  peril." 

Tavlor.  in  his  work  on  Landlord  and  Tenant,  (i  edition,  s/ction  3«1,  says: 
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**There  Is  no  implied  warranty  on  the  letting  of  a  house  or  land,  that  it 
shall  be  reasonably  fit  for  habitation  or  cultivation,  or  for  any  other  purpose 
for  which  it  was  let.  And  where  a  person  hired  a  house  and  garden  for  a 
term  of  years,  to  be  used  for  a  dwelling  house,  but  subsequently  abandoned 
It  as  unfit  for  habitation,  in  conisequence  of  its  being  infested  with  Terrain 
and  other  nuisances,  which  he  was  not  aware  of  when  he  took  the  lease,  the 
principle  was  laid  down,  after  an  elaborate  review  of  all  the  cases  where  a 
contrary  doctrine  seemed  to'have  prevailed,  that  there  is  no  implied  contract 
on  a  demise  of  real  estate,  that  It  shall  be  fit  for  the  purposes  for  which  it 
was  let.  Consequently  an  abtindunment  of  the  premises  under  these  clr- 
otimstances  forms  no  defense  to  an  action  for  rent.  And,  in  all  cases  of  this 
kind  where  a  tenant  has  been  allowed  to  withdraw  from  the  tenancy,  and 
refuse  the  payment  of  rent,  there  will  be  found  to  have  been  a  fraudulent 
misrepresentation  or  concealment,  as  to  the  st^t/**  of  the  premises  which 
were  the  subject  of  the  letting;  or  else  the  premises  were  proved  to  be  unin- 
habit^ilile  by  some  wrongful  act,  or  default  of  the  landlord  himself.  " 

Shearman  and  liedfleld,  in  their  work  on  Negligence,  5  edition,  section 
709,  say:  **On  the  owners  entire  surrender  of  control  over  premises  to  a 
lessee,  he  is,  in  the  absence  of  any  warranty  of  their  condition  or  fraudulent 
concealment  of  known  defects  or  agreemtmt  to  repair,  on  his  part,  free  from 
liability  to  the  lesj^ee  and  to  those  whom  the  latter  invites  upon  the  prem- 
ises, for  defects  which  c  )uld  have  been  discovered  l^y  the  lessee,  on  reason- 
able inspection,  at  the  time  of  hiring.  In  other  words,  if  the  lessee  had  the 
flame  opportunities  ns  the  owner  to  discover  a  defect,  at  the  time  of  leasing, 
the  rule  of  caveat  emptor  supplies,  and  he  takes  the  premises  as  he  finds 
them.  There  is.  therefore,  no  implied  warranty  on  the  part  of  a  lessor  that 
the  demised  premises  are  safe  or  reasonably  fit  for  occupation.  Where,  how- 
ever, there  is  some  latent  defect,  e.  g. ,  an  original  stnicturnl  weakness,  or 
decay,  or  the  presence  of  an  infectious  disease,  or  other  injurious  thing, 
rendering  the  occupation  of  the  premises  dangerous,  which  were  known  to 
the  lessor,  and  were  not  known  to  the  lessee,  nor  discovernble  l)y  him  on  a 
reasonable  inspection,  then  it  was  the  duty  of  the  lessor  to  dlsclo.««e  the 
defect:  and  if  an  injury  results  therefrom,  he  is  liable  as  for  negligence." 

In  note  three  to  the  section  cited,  the  rule  is  stated  as  follows:  "A  land- 
lord who  lets  a  house  in  a  dangewus  condition  is  not  liable  to  his  tenant's 
customers  or  guests  for  accidents  happening  during  the  term;  for,  fraud 
apart,  there  is  no  law  against  letting  a  tumble-down  house,  and  the  tenant's 
remeily  is  on  his  contract,  if  any." 

In  support  of  which  doctrine,  the  learned  authors  have  collated  a  large 
number  of  cases 

In  the  American  and  English  Encycloptedia  of  Law,  2  edition,  volume  18, 
subject,  l4andlord  and  Tenant,  page  216,  it  is  said:  "At  the  common  law,  it 
is  a  well  settled  rule  that,  in  the  absence  of  any  agreement  between  the 
parties,  the  landlord  was  under  no  obligations  to  his  tenant  to  keep  the  de- 
mised premises  in  repair.  The  rule  of  caveat  emptor  applies  in  regard  to 
leases,  and  the  landlord  is  not  even  under  an  implied  obligation  to  remedy 
defects  in  the  demised  premises  existing  at  the  time  of  the  demise.  It  fol- 
lows, therefore,  that,  in  the  absence  of  any  agreement  on  the  part  of  the 
landlord  to  repair,  a  tenant  can  n*t  recover  from   the  landlord  the  cost  of 
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the  repairs  made  by  him,  nor  oan  the  tenant  reoover  from  the  landlord  fnr 
injuries  to  his  person  or  property,  or  the  property  or  person  of  his  family,, 
caused  by  the  defective  condition  of  the  demised  premises." 

In  support  of  which  text,  the  authors  of  this  'v^ork  have,  in  a  note,  col- 
lated a  vast  number  of  adjudicated  cases.  One  of  the  most  instructive  caset: 
to  which  our  attention  has  been  called  is  that  of  Doyle  v.  The  Union  Pncififr 
Ry.  Co.,  147  U.  S..  143,  wherein  the  court,  in  a  learned  opinion,  discusses- 
the  question  of  the  responsbiility  of  a  lessor  to  his  tenant  for  defects  or  dan- 
gers existing  in  the  tenement  at  the  time  of  the  demise,  and  arrives  at  a- 
oonclusion  in  harmony  with  the  rule  enunciated  by  the  authorities  cited. 

The  cases  of  Hines  v.  Wilcox,  decided  by  the  Tennessee  Supreme  Court,, 
and  contained  in  34  L.  B.  A.,  8^4,  and  Wilcox  v.  Hines,  decided  by  the  same- 
court,  41  L.  R.  A.,  378,  as  authority  for  the  doctrine  contrary  to  that  herein 
annoudced,  have  been  pressed  with  great  earnestness  upon  our  attention. 
With  the  highest  respect  for  the  ability  and  learning  evinced  in  the  utter- 
anoe  of  the  Supreme  Court  of  Tennessee  in  the  cases  cited,  we  can  not  con- 
cur in  the  conclusion  therein  reached,  that  the  landlord  is  liable  to  his- 
tenant  for  damages  accruing  to  him  by  reason  of  defects  existing  in  the  tene- 
ment at  the  time  of  the  demise,  of  which  the  landlord  had  no  actual  knowl- 
edge, but  which  he  could  have  known  by  the  exercise  of  reasonable  diligence. 
In  a  note  to  the  first  of  the  cited  cases,  the  annotator  thus  speaks  of  the  rule- 
announced  iu  the  opinion  of  the  court:  ''Hines  v.  W'ilcox  is  a  new  depart- 
ure in  the  law  of  Landlord  and  Tenant.  It  places  a  duty  upon  the  landlord 
which  has  not  been  the  rule  to  place  there,  and,  to  a  large  extent,  relieves 
tbe  tenant  from  a  duty  which  has  always  rested  upon  him.  It  makes  a  gen- 
eral rule  of  an  exception  which  has  only  been  applied  in  a  peculiar  class  of 
oases,  which  does  not  include  so  obvious  a  defect  as  existed  in  Hines  v.  Wil- 
cox. No  active  care  and  diligence,  to  discover  defects,  have  generally  been 
placed  on  the  landlord." 

And  then  follows  a  review  of  the  cases  bearing  upon  this  question,  which 
demonstrates  that  the  principle  announced  by  the  Tennessee  court  is  out  or 
harmony  with  the  overwhelm  log  weight  of  authority  on  the  subject.  Negli- 
gence, as  used  in  law,  may  be  defined  as  the  failure  to  discharge  a  legal  duty 
wherjby  injury  occurs.  Th-^re  can  be  no  negligence,  where  there  is  no  duty 
imposed.  The  law,  as  we  have  seen,  imposes  no  duty  of  inspection  on  the 
Imdlord,  but  casts  that  duty  on  the  tenant,  who  has  equal  facility  with  the 
owner  to  examine  the  premises;  in  other  words,  it  applies  to  the  contract  of 
leasing  the  doctrine  of  caveat  emptor.  In  this  particular  case,  the  tenant 
shows,  in  her  petition,  that  she  had  been  in  the  possession  of  the  premises 
for  thirty-one  months  before  the  accident,  and  it  is  difficult  to  understand 
how  the  landlord,  who,  at  best,  could  only  have  seen  the  premises  oooa- 
sionally,  could  have  discovered  a  defect,  which  the  tenant,  who  was  in  it 
constantly,  could  not  discover  in  nearly  three  year?. 

The  judgment  is  affirmed. 
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BULLOCK'S,  &c.,  TRUSTEE  v.  GUDGELL. 

(Filed  January  13,  1004.) 

Jndioial  sales— Infants—Where  lands  of  an  infant  are  fold  the  proceeds  are 
required  to  be  re-invested,  and  it  was  error  for  the  court  in  an  action  to  sell 
the  land  to  order  so  much  of  the  proceeds  as  belonged  to  the  infants  paid  to 
the  trustee,  and  such  payment  did  not  relieve  the  purchaser  from  responsi- 
blliity  so  far  as  the  infants  are  concerned,  being  a  purchaser  at  a  judicial 
-«ale  she  was  bound  by  the  rule  of  caveat  emptor. 

P.  J.  Beard  and  E.  H.  DaTis  for  appellants. 

Willis  &  Todd  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam.  . 

The  will  of  Mrs.  Mary  Bullock  was  duly  probated  by  the  Jefferson  County 
Oourt.  The  first  section  thereof  is  as  follows:  *'I  devise  three-eighths  of  my 
property  on  the  corner  of  7th  and  Main  streets  in  Louisville,  and  my  land 
In  McCracken  county,  namely,  viz. ,  the  land  derived  from  my  uncle,  Isaac 
Clark,  and  by  gift  from  my  sister,  Martha,  to  H.  C.  Pindell,  for  and  during 
the  life  of  my  son,  E.  Pearce  Bullock,  in  trust,  to  collect  the  rents  and 
profits  thereof,  pay  the  taxes  thereupon,  maintain  it  in  good  order  and  re- 
pair, keep  the  buildings  thereon  to  which  I  am  or  may  become  entitled  well, 
Insured,  and  apply  the  net  pi-ofits  to  the  support  of  my  son,  E.  Pearce  Bul- 
lock, and  his  children,  remainder  to  be  equally  divided  among  descendants 
of  said  E.  P.  Bullock,  living  at  the  time  of  his  death,  per  stirpes,  with 
power  to  said  trustee  and  the  said  E.  P.  Bullock,  U)  dispose  of  McCracken 
-county  land  and  invest  the  proceeds  in  such  real  estate,  or  the  improvement 
f)f  such  as  the  said  E.  P.  Bullock  may  direct." 

The  suriviving  husband  of  testatrix,  W.  F.  Bullock,  was  appointed  trustee 
under  the  will  in  lieu  of  H.  C.  Pindell,  who  declined  to  qualify,  and  con- 
tinued to  serve  in  this  capacity  until  his  death,  when  W.  G.  Anderson  was 
appointed.  Subsequently  Anderson  resigned,  and  the  Shelby  County  Trust 
Co.  qualified  as  trustee.  Finally  in  June,  1901,  the  Shelby  County  Trust 
Co.  tendered  its  resignation  as  trustee,  which  was  accepted,  and  upon  mo- 
tion of  E.  P.  Bullock,  his  son,  J.  Lowry  Bullock,  was  niipointed  trustee, 
und  duly  qualified.  Prior  to  the  appointment  of  J.  Lowry  Bullock  as  trus- 
tee, the  real  estate  in  Louisville  had  been  sold  under  judgments  of  the 
Jefferson  Circuit  Court,  and  a  part  of  the  proceeds  thereof  invested  in  a 
farm  in  Shelby  county,  which  contained  in  the  aggregate  ninety  acres  and 
sixty  poles;  the  title  thereto  was  taken  to  the  trustee  for  the  u.«;e  and  benefit 
of  E.  P.  Bullock  and  his  children,  as  required  by  the  will  of  Mary  Bullock. 
After  the  qualification  of  J.  Lowry  Bullock,  as  trustee,  he  collected  from  the 
former  trustee  t^V-iO  in  cash,  which  belonged  t;0  the  tru.'^t  estate.  And  on  the 
13th  of  August,  1901,  he  contracted  in  writing  with  the  appellee,  Mary  K.  Gud- 
gell,  for  the  sale  to  her  of  the  Shelby  county  farm  for  $3,000,  of  which  1300  was 
paid  in  cash,  11,700  to  be  paid  when  the  deed  was  made  to  her,  and  the  balance 
of  t«,COO,  was  to  be  paid  on  the  25th  of  Decern b«^r,  19C3,  and  to  bear  interest 
from  the  date  of  the  deed.  On  the  24th  of  August.  19ni,  J.  L.  Bullock,  as 
trustee,  instituted  this  suit  against  his  father,  E.  P.  Bullock,  and  his  wife,N. 
li.  Bullock,  and  all  of  his  children,  namely,  J.  L.  Bullock,  W.  A.  Bullock,  H. 
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P.  Bullock,  I^UDsford  Bullock,  £.  P.  Bullock,  Jr.,  Bessie  Harwood,  and  ber 
husband,  T.  W.  Harwood,  and  the  appellee,  Mary  E.  Qudgell,  as  defendants. 
The  petition  alleged  that  the  defendants,  Lunsford  Bullock,  Helen  M.Bullook» 
Thomas  B.  Bullock  and  E.  P.  Bullock,  Jr.,  were  infants;  that  all  of  thenk 
resided  with  or  were  under  the  care  and  control  of  their  father,  the  defend- 
ant, E.  Pearce  Bullock;  that  neither  of  them  had  any  guardian,  curator  or 
committee;  and  set  out  at  length  the  contract  for  the  sale  of  the  land  with 
Mrs.  Gudgell,  and  asked  the  court  to  confirm  it  and  authorize  the  ezeoution 
of  a  deed  to  her  by  the  trustee.  The  petition  also  set  forth  certain  reasons 
why  it  would  be  beneficial  to  the  "cestui  que  trust"  that  the  sale  should  be 
oonfirmed.  The  defendants,  E.  P.  Bullock,  N.  L.  Bullock.  J.  L.  Bullook, 
W.  A.  Bullock,  H.  P.  Bullock,  Bessie  Harwood  and  T.  W.  Harwood.  filed 
their  joint  answer  to  the  petition,  in  which  they  admit  each  and  every  alle- 
gation of  the  petition,  and  affirmatively  aver  that  the  sale  of  the  real  estate 
to  Mary  Gudgell  is  at  its  full  value,  and  will  be  highly  beneficial  to  the 
trust  estate,  and  pray  the  court  to  grant  the  prayer  of  the  petition.  The 
guardian  ad  litem,  appointed  for  the  infants,  filed  an  answer  stating  that 
he  was  unable  to  make  an  affirmative  defense  for  his  wards  On  the  28th  of 
September,  1901,  a  judgment  was  entered  directing  the  master  commissloner 
of  the  Shelby  Circuit  Court  to  sell  this  tract  of  land  after  being  properly  ad- 
vertised, and  directing  that  |2,000  of  the  purchase  money  should  be  paid  to- 
J.  Lowry  Bullock,  trustee,  on  the  day  of  the  sale,  and  the  balance  twelve 
months  from  the  date  of  salts  for  which  a  bond  should  be  made  payable  to- 
the  trustee,  bearing  Interest  from  date.  This  judgment  was  duly  executed 
by  the  sale  of  the  property,  and  Mrs.  Gudgell  became  the  purchaser  at  the 
price  agreed  on,  paying  on  the  day  of  sale  f  1,700  in  cash  to  J.  L.  Bullock,  aa 
trustee,  and  executed  bond  to  him  as  trustee  for  the  unpaid  purchase  money. 
This  sfile  was  regularly  confirmed,  and  it  was  further  adjudged  that  the  pur- 
chaser of  the  property  should  be  permitted  to  pay  the  balance  of  the  purchase 
money  isefore  its  maturity,  if  she  so  elected.  On  the  96th  day  of  March, 
1902.  Mrs.  Gudgell  paid  to  J.  L.  Bullock  $400  upon  her  note  for  the  balance 
of  the  purchase  money.  Suts3quently  on  the  16th  of  September,  1902,  she 
came  into  court  and  asked  for  a  rule  against  J.  L.  Bullock  requiring  him  to 
pay  the  money  into  court,  and  that  it  be  re- invested  in  other  real  estate 
under  order  of  the  court;  and  that  the  proceedings  thereafter  might  conform 
to  the  requirements  of  law.  In  response  to  this  rule,  J.  L.  Bullock  asked  a^ 
settlement  of  his  accounts  as  trustee  by  the  commissioner,  and  that  he  be 
given  until  the  next  term  of  the  court  to  obey  the  rule.  At  the  next  term, 
he  paid  into  court  $766.60,  and  after  the  allowance  of  all  proper  credits,  there 
remained  in  his  hands  as  unaccounted  for  a  balance  of  $2,189.73,  which  in- 
cluded the  1930  in  money  collected  from  the  former  trustee.  J.  L.  Bullock 
Avas  thereupon  removed  and  the  Shelby  County  Trust  Co.  re-appointed  trus- 
tee of  the  funds,  and  on  its  motion  a  rule  was  entered  against  Mrs.  GudgeU 
to  pay  all  of  the  purchase  money  into  court.  She  responded,  setting  out  the 
fact  that  she  had  paid  #2,400  to  J.  L.  Bullock,  and  oflfered  to  pay  the  re- 
maining 1600  in  her  hands,  with  interest,  if  the  couit  should  hold  that  she 
had  acquired  a  good  title.  The  trial  court  adjudged  her  title  good,  and 
directed  the  payment  by  her  into  court  of  the  1600  and  interest.  To  thia 
ruling  of  the  court,  the  trust  company  and  the  guardian  ad  litem  both  ex<^ 


bullock's,  dO.,  TRUSTEE  V.  GUDGELL.  I4l5 

oepted,  and  have  prosecuted  an  appeal  to  this  court,  and  insist  that  the 
Shelby  Circuit  Court  had  no  Jurisdiction  to  direct  that  the  purchase  money 
for  the  lands  sold  in  this  action  should  be  paid  to  the  trustee. 

The  law  is  well  settled  that  courts  of  equity  have  no  jurisdiction  to  sell 
tbe  real  estate  of  infants  except  as  authorized  by  statute,  and  a  strict  com- 
pliance with  the  provisions  of  such  statute  is  uniformly  held  necessary  to 
divest  the  title  of  an  infant  in  land.  In  Hicks  v.  Jackson,  24  Ky.  Law 
Hep.,  218.  the  court  said:  "The  statutory  safeguards  of  infant's  real  estate 
can  not  be  too  strictly  enforced  by  the  courts.  If  they  are  literally  adhered 
to  and  followed,  much  of  the  confusion  in  titles  and  Iosh  to  infants  or  pur- 
chasers at  such  sales  would  be  averted."  (Malonev.  Conn.,  &o.,  96  Ky., 
93;  Isart  v.  Davis,  7  Ky.  Law  Ilep.,  686;  Dineen  v.  Hall,  23  Ky.  Law  Rep., 
1615;  Craig  v.  Wilcox's  Ex'or,  W  Ky.,  484.) 

In  sales  under  section  498  of  the  Civil  Code,  the  bond  requii*ed  by  sections 
491  and  403,  are  dispensed  with,  but  in  lieu  thereof,  as  an  equally  adequate 
protection  of  the  rights  of  the  infant,  the  proceeds  of  the  re<il  estate  sold  are 
required  to  be  paid  into  court,  and  reinvested  by  the  court  in  other  property 
to  be  held  in  the  same  way.  We  are,  therefore,  of  the  opinion  that  the 
Shelby  Circuit  Court  had  no  jurisdiction  t>o  order  so  much  of  the  purchase 
money  of  the  land  sold  in  this  action  as  belonged  to  the  infant  defendants, 
Lunsford  Bullock,  Helen  M.  Bullock,  Thomas  B.  Bullock  and  E.  P.  Bul- 
lock, Jr.,  at  the  death  of  their  father,  E.  Pearce  Bullock,  paid  to  the  trus- 
tee; and  that  the  payment  by  her  to  J.  Lowry  Bullock  did  not  relieve  her 
from  responsibility  so  far  a.s  they  are  concerned;  and  that  they  are  not 
divested  of  their  interest  in  the  land  until  their  part  of  the  purchase  money 
has  been  paid  into  court.  Being  a  purchaser  at  a  judicial  sale,  she  is  l)ound 
by  the  rule  of  caveat  emptor. 

But  as  to  the  ndult  defendants  a  diflferent  rule  of  law  applies.  They  were 
parties  to  the  procfedings.  The  petition  filed  by  J.  L.  Bullock,  asking  for 
H  confirmation  of  the  sale  made  by  him  to  Mrs.  Gudgell,  set  out  the  terms 
of  the  written  contract  entered  into  with  her,  and  recited  that  f2.<K)0  of  the 
purchase  money  was  to  be  [laid  to  him,  and  a  note  executed  to  him  for  the 
balance.  They  voluntarily  entered  their  appearance  in  this  action  by  filing 
a  joint  answer,  in  which  they  united  in  the  prayer  of  plaintiff's  petition. 
They  made  no  objection  to  the  judgment  authorizing  the  payment  of  the  pur- 
chase money,  to  J.  Lowry  Bullock;  on  the  contrary,  they  requested  that  same 
might  be  entered.  We  are,  therefore,  of  the  opinion  that  E.  Pearce  Bullock 
and  all  of  his  adult  children  are  now  estopped  by  their  acts  and  conduct 
from  complaining  of  the  judgment,  or  the  payment  thereunder  of  the  pur- 
chase money  to  J.  Lowry  Bullock.     (Loeb  v.  Struck,  19  Ky.  Law  Rep.,  595.) 

Upon  the  return  of  the  case,  the  lower  court  is  directed  to  have  the  value 
of  the  infant  defendants'  interest  in  the  land  bought  by  Mrs.  Gudgell  ascer- 
tained and  paid  into  court  as  directed  by  the  amendment  to  section  498  of 
Carroll's  Civil  Code,  and  so  reinvested  as  to  secure  to  them  the  full  benefit 
of  the  provision  made  for  them  by  the  will  of  their  grandmother,  Mr.s.  Mary 
Bullock,  applying  the  $600  paid  by  her  to  this  fund. 

For  reasons  indicateil  the  judgment  is  reversed  and  cause  remanded  or  the 
proceedings  indicated. 
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BOGARD  V.  TYLER'S  ADM'R,  &c. 

(Filed  JaniiaiT  13,  1904— Not  to  be  reported.) 

Attorneys  fees — Where  one  succensfully  nseerts  his  claim  to  att-ached  prop- 
erty he  can  not  recover  in  an  action  for  attorney's  fees  expended  in  defense 
of  his  right  to  the  property,  such  fees  not  being  a  part  of  the  damages  which 
are  recoverable  for  the  wrongful  seizure. 

SiniB  &  Thomas  for  appellant. 

R.  A.  Burnett  for  appellees. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  facts  essential  to  be  stated  as  admitted  by  the  demurrer  are  as  fol- 
lows :  The  appellant  advanced  William  Parks  certain  sums  of  money  on 
lumber  which  was  to  be  delivered  on  the  bank  of  the  Cumberland  river. 
The  appellant  was  to  have  a  lien  upon  it  for  the  sums  so  advanced  and 
which  was  to  be  shipped  for  account  of  appellant.  Part  of  the  lumber  was 
placed  upon  board  of  a  steamer.  W.  J.  Fuqua  and  John  D.  Tyler  obtained 
-an  order  of  attachment  against  the  property  of  Parks  and  had  it  levied  upon 
the  lumber.  The  appellant  became  a  party  to  the  action  and  claimed  the 
dumber  under  his  contract  with  Parks.  The  question  thus  raised  was, 
whether  the  propety  was  subject  to  the  attachment.  In  other  words,  whether 
the  appellant  was  entitled  to  it  under  his  contract  with  Parks,  as  against 
the  attaching  creditors.  The  courts  finally  sustained  the  appellant's  claim. 
He  now  seeks  to  recover  by  this  action  the  amount  which  he  exiieuded  lor 
attomey'jt  fees  in  successfully  asserting  his  claim  to.  the  property. 

The  action  is  not  based  upon  the  attachment  bond,  for  the  order  of  attach- 
ment was  not  against  the  property  of  the  appellant.  It  was  not  for  ma- 
liciously obtaining  the  attachment,  because  it  was  not  sued  out  ngainst 
him.  The  money  paid  out  as  attorney's  fees  was  in  defense  of  his  right  to 
the  property.  Substantially  the  same  question  was  involved  in  VVorthing- 
ton,  &c.  V.  Morris'  Ex'tx,  58  Ky.,  54.  The  court  there  held,  that  when  one 
who  successfully  resists  an  action  against  him  seeking  to  subject  his  prop- 
erty to  the  payment  of  another's  debt,  can  not  recover  attorney's  fees  as  a 
part  of  the  damages  for  the  wrongful  seizure  of  his  property  under  an  attach- 
ment. Where  the  property  of  one  is  wn)ngfully  seized  under  an  order  of 
att^ichment  against  another,  attorney's  fees  paid  by  the  person  whose  prop- 
erty was  so  seized  are  not  part  of  the  damages  which  are  recoverable  for  the 
wrongful  seizure.  (Farmers  and  Shippers  Warehouse  Co.  v.  Glvens,  21  Ky. 
Law  Kep.,  13^N. )  We  are  of  the  opinion  that  the  court  properly  sustained 
thf  demurrer  to  the  petition. 

The  judgment  is  affirmed. 


RIVERS  V.  MORRIS.  &e. 

(Filed  January  14,  1904— Not  to  be  reported.) 

Wills— Where  a  bequest  was  made  of  all  testator's  property  to  William 
Morris  and  wife,  and  their  children,  with  directions  that  Morris  and  wife 
take  full  charge  of  it  and  use  same  for  the  support  of  the  family  and  the 
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•^ucatloD  of  the  children,  and  that  when  all  the  children  arrive  at  the  age 
of  twenty-one  years,  then  said  Morris  and  wife  shall  Kive  to  each  one  his 
portion  under  the  will,  the  interest  that  Morris  and  wife  tools  was  subject 
to  the  charge  made  in  the  will  and  they  became  the  trustees  for  the  infant 
children. 

Mongtomery  &  Lee  for  appellant. 

Jas.  F.  Askew  for  appellees. 

Api)eal  from  Scott  Circuit  Ck)Urt. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  will  of  Green  Stucker  thus  disposed  of  his  property:  "After  the  pay- 
ment of  all  my  debts  and  burial  expenses,  I  will  and  devise  all  of  the  balance 
of  my  estate  of  every  kind,  real  and  personal,  to  William  Morris  and  his 
wife,  Harriet  Morris,  and  their  children,  the  children  they  now  have  and 
€uch  as  they  may  hereafter  have.  The  children  they  now  have  are  named 
Rheta,  Sallie,  Benjamin,  John  and  Ada  Bell  Morris.  I  will  that  said  Wil- 
liam and  Harriet  Morris  take  charge  of  all  of  said  property  and  use  the  same 
for  the  purpose  of  supporting  the  family  and  raising  and  education  of  said 
children  so  far  as  the  rents  and  profits  from  said  property  will  go,  and  when 
all  the  children  arrive  at  the  age  of  twenty-one  years,  then  said  William  and 
Harriet  Morris  shall  give  to  each  one  his  or  her  portion  under  this  will." 

The  testator  is  not  shown  to  have  been  in  any  wise  related  to  the  devisees. 
William  Morris,  named  as  one  of  th«  devisees,  died  intestate  in  IflCH).  Har- 
riet Morris,  his  widow,  also  named  in  the  will,  was  married  to  appellant  J. 
C.  Rivers  in  April,  1909.  She  died  in  the  fall  of  that  year.  Harriot  Morris 
had  five  children  by  William  Morris,  the  same  named  in  the  will  of  the  tes- 
tator, as  living  at  the  time  the  will  was  made.  No  other  children  were 
bom  to  her.  All  of  the  devisees  were  living  at  the  death  of  the  testator.  Two 
of  them  died  infants,  intestate,  and  without  issue  before  either  their  father 
or  mother  died.  One  of  the  children  named  as  a  devisee  is  yet  an  infant. 
After  the  death  of  Harriett  Morris- Rivers,  appellant,  her  last  husband, 
brought  this  suit  for  a  partition  of  the  land  deviseti  by  the  will,  it  being 
something  over  100  acres.  He  claims  that  Harriet  Morris  Rivers  took  an 
undivided  one-seventh  as  a  devisee  under  the  will,  and  that  she  inherited 
one-half  of  an  undivided  one  seventh  from  each  of  her  Infant  childn^n  who 
had  died  intestate;  that  the  parties  had  occupied  this  land  as  a  home.stead, 
and  that  appellant,  as  the  surviving  husband  of  Harriet  Morris  Rivers,  i's 
entitled  to  either  dower  or  homest<»ad  in  her  two-sevenths  of  the  land.  The 
circuit  court  denied  his  claim  and  dismissed  his  petition. 

Under  the  will  Harriet  and  William  Morris  did  take  an  interest,  Init  they 
took  it  subject  to  the  charge  made  in  the  will  that  the  use  and  Income  of 
the  whole  of  the  property  devised  should  he  for  the  purpose  of  supporting 
the  family,  and  raising  and  educating  the  children  named,  and  that  the 
property  was  not  to  be  divided  among  any  of  the  devisees  until  all  of  them 
arrived  at  the  age  of  twenty  one  years.  William  and  Harriet  were  trustees 
for  their  infant  children,  who  were  given  primary  interest  and  the  income 
In  this  estate.  So  long  as  they  continued  members  of  the  family  they  too 
were  entitled  to  support  from  that  income.  Upon  their  death  the  whole  of 
the  income  and  profits  from  the  property  was  set  apart  by  the  will  for  the 
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education  and  support  of  the  children  until  the  youngest  shall  have  arrived 
at  the  age  of  twenty- one  years.  This  was  a  charge  upon  the  estate  of  each 
child,  those  dying  intestate,  as  well  as  it  was  upon  the  interest  of  Harriet 
and  William  Morris.  The  death  of  the  trustees  in  no  wise  affected  the  trust. 
It  continues  until  the  time  of  distribution  named  in  the  will.  Under  sec- 
tion 21S4,  Kentucky  Statutes,  the  wife  Is  endowed  of  those  lands  only  of 
her  husband  of  which  he,  during  coverture,  was  beneficially  seized,  and  of 
which  he  had  the  fee-iimple  title.  Under  section  2148  the  husband  is  now 
given  dower  in  the  wife's  land  in  the  same  manner  and  to  the  same  extent. 

Considering  the  law  as  embraced  in  section  2131  this  court  has  held  that  to 
entitle  the  surviving  spouse  to  dower  the  other  must  not  only  have  been 
seized  of  the  fee  simple  title  to  the  land  during  coverture,  but  it  must  have 
been  the  land  of  which  the  owner  was  entitled  also  to  the  beneficial  use  and 
possession.  (Young  v.  Morehead,  94  Ky.,  608;  Butler  v.  Cheatam,  8  Bush, 
694.) 

In  this  C4ise  the  wife  was  not  entitled  to  the  possession  of  any  of  the  land 
devised  as  against  her  children.  It  was  not  such  a  title  ns  that  her  surviv- 
ing husband  was  entitled  to  dower  in  the  land.  The  court  could  not  allow 
appellant  a  homestead  in  the  land  without  imposing  a  burden  and  creating 
an  estate  different  from  that  contemplated  and  provided  for  the  testator  in 
his  will. 

The  judgment  is  affirmed. 


IRVINR,  &c.  v.  GIBSOX. 
(Filed  January  14,  19()4. ) 

1.  Slander — Damages— Instructions— Insanity— In  an  action  for  slander 
where  the  defense  was  insfinity  the  evidence  conducing  to  show  that  the  rea- 
son of  appellant  was  dethronp<l  and  her  mind  disordered  and  that  her  con- 
dition of  mind  was  incurable,  the  court  should  have  instructed  the  jury 
**that  if  they  laelieved  from  the  evidence  that  at  the  time  of  the  speaking  of 
the  defamatory  words  by  the  defendant  she  was  insane  upon  the  subject  of 
her  husband's  relations  with  women  which  inc^ipacitated  her  front  knowing 
or  understanding  the  meaning  of  the  defamatory  words,  they  should  find  for 
the  defendant." 

2.  Same— Power  over  judgment— This  court  wJiere  a  judgment  is  excessive 
can  not  reduce  the  amount  as  it  is  not  authorized  to  enter  a  remittitur.  If 
the  judgment  is  erroneous,  it  can  only  Ik?  reversed  and  the  jurisdiction  of 
this  court  over  the  action  ceases  with  its  reversal,  neither  has  this  court 
power  upon  the  reversal  of  a  judgment  in  actions  like  this  to  put  the  appel- 
lant upon  terms  by  requiring  him  to  enter  his  as.sent  of  record  that  the  pres- 
ent judgment  shall  stand  as  security  for  whatever  damages  may  be  found 
upon  a  second  trial. 

8.  Same— In  an  action  of  slander  insanity  is  a  good  defense,  but  it  should 
sati.sfactorily  appear  from  the  evidence  that  at  the  time  of  speaking  the  de- 
famatory words,  the  per.*<on  uttering  them  must  either  lie  totally  deranged 
or  laboring  under  an  insane  delusion  on  the  subject  to  which  the  words  re- 
lated. 

J.  W.  Caperton,  \V.  B.  Smith,  K.  W.  Miller.  Smith  &  Bush  and  J.  H. 
Hazelrigg  for  appellants. 
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J.  A.  Sullivan  and  J.  Tevls  Cobb  for  appellee. 
Appeal  from  Madison  Circuit  Court. 
Opinion  of  the  court  by  Judffe  Settle. 

The  appellee,  Florida  Gibson,  a  young  woman  of  excellent  character,  re- 
siding in  Madison  county,  instituted  in  the  circuit  court  of  that  county  an 
action  for  slander  against  the  appellant,  Bettie  H.  Irrine  and  her  husband, 
I.  Shelby  Irvine,  laying  her  damages  at  130,000. 

These  are  the  slanderous  wortis  set  forth  in  the  petition,  viz. :  "Florida 
Gibson  left  here  this  summer,  and  had  a  baby,  and  I  know  it  is  so. " 

It  is  averred  in  the  petition  that  the  slanderous  words  were  falsely  and 
maliciously  spoken  and  published  by  Bettie  H.  Irvine  of  and  concerning  the 
appellee,  and  though  it  appears  from  the  bill  of  evidence,  made  a  part  of  the 
record,  that  other  harsh  and  false  charges  derogatory  to  the  character  of  the 
appellee,  were  made  by  Mrs.  Irvine,  the  words  complained  of  were  shown  to 
have  been  spoken  but  one  time,  and  in  the  hearing  of  but  one  person.  I. 
Shelby  Irvine  entered  a  motion  to  require  the  appellee  to  elect  which  of  the 
defendants  she  would  prosecute  her  action  against,  which  motion  was  sus- 
tained by  the  lower  court.  Appellee  elected  to  prosecute  her  action  against 
Bettie  H.  Irvine,  which  caused  its  dismissal  as  to  I.  Shelby  Irvine.  There- 
after I.  Shelby  Irvine,  as  the  husband  of  Bettie  H.  Irvine,  and  assuming  to 
act  as  her  next  friend,  tiled  an  answer  to  the  petition  in  which  it  was  averred 
that  she  was  a  person  of  unsound  mind  and  unable  to  defend  the  action  or 
herself,  and  that  if  the  slanderous  words  were  spoken  by  her  it  was  when 
she  was  of  unsound  mind  and  unable  to  understand  what  she  said,  or  the 
meaning  of  the  words  used. 

On  motion  of  appellee  this  answer  was.  by  the  court,  stricken  from  the 
file,  and  the  court  then  appointed  two  able  and  experienced  members  of  the 
Madison  county  bar,  guradians  ad  litem  to  defend  for  Bettie  H.  Irvine. 
The  guardians  ad  litem,  by  answer,  set  up  for  their  wani  the  defense  that 
the  words  complained  of  were  not  spoken  by  her,  or  if  they  were  spoken  that 
she  was  at  the  time  of  the  speaking  laboring  under  a  pronounced  and  well- 
defined  monomania,  or  delusional  insanity  upon  the  subject  of  her  husband's 
relation  with  women,  which  incai)acitated  her  from  knowing  what  she  said 
of  the  appellee,  or  the  meaning  or  effect  of  the  words  complained  of.  In 
addition,  the  answer  contains  the  following  testimonial  to  the  appellees^ 
character:  "They  further  state  that  the  plaintiff  is  a  woman  of  most  excel- 
lent character,  esteemed  by  her  friends,  and  respected  by  the  community  as 
a  woman  of  pure  life  and  chaste  character. " 

The  answer  of  the  guardians  ad  litem,  except  as  to  the  testimonials  to  ap« 
pellee's  character,  was  controverted  by  the  reply  filed  by  the  appellee,  and 
upon  the  issues  thus  formed  the  case  went  to  trial,  which  resulted  in  a  ver- 
dict tfnd  judgment  for  the  appellee  for  $80,000  in  damages.  The  guardians 
ad  litem  entered  motion  and  grounds  for  a  new  trial,  which  was  refused  by 
the  trial  court,  and  the  case  is  now  before  us  for  review  upon  the  appeal  of 
Bettie  H.  Irvine  by  the  guardian  ad  litem.  And  Bettie  H.  Irvine  having  died 
since  the  taking  of  the  appeal,  the  same  has  been  revived  in  the  name  of  I. 
Shelby  Irvine,  administrator  of  her  estate,  he  having  been  appointed  as  such 
administrator  by  the  Madison  County  Court.     The  grounds  relied  on  for  a 
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new  trial  are  thirteen  in  number,  but  as  In  oUr  view  of  the  case  the  fourth 
ground  authorized  the  granting  of  a  new  trial  asked,  it  will  not  be  neces- 
sary to  consider  the  others.  This  ground  complains  of  the  failure  of  the 
lower  court  to  instruct  the  jury  that  insanity  or  monomania  was  a  complete 
ilefense  to  the  action.  In  other  words,  it  is  contended  by  the  appellants 
that  the  lower  court  should  have  either  peremptorily  directe<l  the  jury  to 
find  for  the  appellant,  Bettie  H.  Irvine,  or  instructed  them  that  if  they  be- 
lieved from  the  evidence  that  at  the  time  of  the  speaking  of  the  slanderous 
words,  if  she  did  speak  them,  she  was  of  unsound  mind,  that  is,  laboring 
under  such  monomania  or  delusional  insanity  upon  the  subject  of  her  hus- 
band's relations  with  women  as  to  incapacitate  her  from  knowing  what  she 
«aid  in  using  the  slanderous  words  of  appellee  complained  of,  or  the  mean- 
ing or  effect  of  such  words,  they  should  find  for  the  defendant. 

Mr.  Justice  Cooley,  in  his  admirable  work  on  **Torts,"  discusses  at  great 
length  the  responsibility  of  lunatics  for  torts.  He  seems  to  be  of  the  opinion 
that  though  they  can  not,  because  of  the  absence  of  a  criminal  intent,  be 
punished  for  acts  thai  would  be  criminal  if  committed  by  a  sane  x^i'Bon, 
nevertheless,  in  certain  cases,  they,  or  their  estates  may  be  held  civilly  liable 
for  torts  committed  by  them,  but  that  they  nor  their  estates  are  responsible 
in  actions  for  slander  or  libf  1. 

An  illustration  of  thiR  point  may  be  found  on  page  99  of  the  volume  supra, 
where  it  is  said:  *'The  case  of  an  injury  suffered  at  the  hands  of  a  lunatic 
furnishes  us  with  nn  apt  illustration.  Let  it  be  supposed  that  one  of  this 
unfortunate  class  meets  a  traveler  on  the  highway,  and  by  force  or  by  terror 
of  his  threats  takes  from  him  his  horse  and  vehicle  and  abuses  or  destroys 
them.  In  a  sane  person  this  may  be  highway  robbery;  but  the  lunatic  is 
incapable  of  a  criminal  intent,  and,  therefore,  commits  no  crime.  Neither 
is  the  case  one  in  which  a  contract  to  pay  for  the  property,  or  for  the  injury, 
oau  be  implied,  for  the  law  can  imply  no  contract  relations  where  the  ca- 
pacity to  enter  into  them  is  withheld.  But  a  plain  wrong  has  been 'done, 
because  the  traveler  has  been  deprived  of  his  property,  and  if  the  person  at 
whose  hands  the  wrong  has  been  suffered  is  possessed  of  an  estate  from 
which  compensation  can  be  made,  no  reason  appears  why  this  estate  should 
not  be  burdened  to  make  it.  In  other  words,  it  seems  but  just  that  the  con- 
sequences of  the  unfortunate  occurrence  should  fall  upon  the  estate  of  the 
person  ccmimitting  the  injury,  rather  than  upon  that  of  the  person  who  has 
suffered  it." 

One  eminent  law  writer  has  doubted  if  there  ought  to  be  any  responsibility 
in  such  ft  c.'ise.  In  tlie  case  of  a  ''compo.s  mentis"  he  says,  although  the  in- 
tent l)e  n(»t  decisive,  .still  the  act  punished  is  tliat  of  a  party  competent  to 
forsee  ami  f^iiard  against  the  consequences  of  his  conduct,  and  inevitable 
accident  has  always  been  held  an  excuse.  In  the  case  of  a  lunatic,  it  may 
be  urged  both  that  no  good  policy  requires  the  interposition  of  the  la^,  and 
that  the  act  Iwlongs  to  the  class  of  cases  which  may  well  be  termed  inevit- 
able accident." 

In  discussing  whether  a  person  of  unsound  mind  is  responsible  for  slan- 
derous or  liljelous  words,  Mr.  Cooley  further  says:  *  *  *  **It  has  been  seen 
that  in  some  cases  malice  is  a  necessary  Ingredient  of  the  tort.  How  can  a 
n on  compos  be  responsible  in   such  cases;  such  for  instance  as  a  malicious 
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pro0eoutk>B  or  libel?  Legal  malice  certainly  can  not  be  imputed  to  one  who. 
in  law  is  incompetent  to  barber  an  intent.  It  would  seem  a  monstrous  ab^ 
surdity,  for  instance,  if  one  were  held  entitled  to  maintain  an  action  for 
defamation  of  character  for  the  thoughtless  babbling  of  an  insane  person » 
or  for  any  wild  communication  he  might  send  through  the  mail,  or  post, 
upon  the  wall.  There  can  be  no  tort  in  these  oases,  because  the  wrong  lies, 
in  the  intent,  and  an  intent  is  an  impossibility.  The  rules  which  preclude- 
criminal  responsibility  are  strictly  applicable  here,  because  there  is  an  ab- 
sence of  the  same  necessary  element.  And  if  in  the  case  of  defamatory  pub- 
lications, it  may  be  said  that  after  all  the  requirement  of  malioe  as  an  ele- 
ment in  the  wrong  is  only  nominal,  still  there  can  be  no  tort  because 
presumptively  the  utterances,  or  rather  publications  which  proceed  from  a. 
diseased  bmin  can  not  injure."    (Cooley  on  Torts,  page  108.) 

**In  reason,  an  instme  person  can  not  have  the  malice  essential  in  slander 
and  lii)el.  And  this  doctrine  may  be  deemed  to  be  sufBciently,  though  not. 
very  firmly  established."    (Bishop  Nonoontract  Law,  section  50(i. ) 

"Inasmuch  as  malice,  actual  or  implied,  is  an  element  of  slander,  a  i)er- 
son  is  not  liable  in  damages  therefor,  if  at  the  time  of  speaking  the  defama- 
tory words  he  was  totally  deranged,  or  was  the  victim  of  insane  delusion 
on  the  subject  to  which  the  words  related."  (16  Am.  and  Eng.  Ency.  Law, 
2  edition,  6^2. ) 

•'Insanity  is  a  complete  defense  to  an  action  for  slander  or  libel. "  (Town- 
sent  on  Slander,  3  edition,  section  248;  Bryant  v.  Jackson,  6  Humphreys 
(Tenn.),  199;  Homer  v.  Mun.  (Va.,)466;  McDougal  v.  Coward,  m  N.  C, 
368.) 

This  court  i.s  asked  for  the  first  time  to  say  whether  or  not  insanity  is  a 
good  defense  in  an  action  of  slander.  In  view  of  the  authorities  supra,  we 
are  of  the  opinion  that  the  question  should  be  answered  in  the  afifirmative. 

Insanity,  however  viewed  anciently,  is,  in  modern  times,  deemed  a  visita- 
tion from  God,  a  disease  or  malconstruction  of  the  mind.  If  G<kI  does  not 
hold  accountable  for  their  misdeeds  those  whom  he  suffers  to  be  thus  afflicted, 
shall  his  creatures,  entrusted  with  the  enforcement  of  human  laws,  refuse 
to  excuse  their  ostensible  evil  doing?  Surely  not.  But  while  such  is  our 
view  of  the  law,  we  would  see  that  in  order  to  defeat  a  recovery  in  a  case 
like  the  one  at  bar  upon  the  ground  of  Insanity,  it  should  satisfactorily  ap- 
pear from  the  evidence  that  at  the  time  of  speaking  the  defamatory  words, 
the  person  uttering  them  was  either  totally  deranged,  or  laboring  under  an 
insane  delusion  on  the  subject  to  which  the  words  related. 

In  considering  the  evidence  introduced  as  to  the  condition  of  mind  of  the 
unfortunate  woman  against  whom  the  recovery  wns  had  in  this  case,  we 
have  been  profoundly  impressed  by  its  weight  and  force.  Without  under- 
taking to  discuss  it  in  detail,  or  to  mentiDU  liie  names  of  witnesses,  we  find 
that  it  manifests  the  facts  that  Mrs.  Irvine  was  the  fortunate  possessor  of 
practically  unlimited  wealth,  a  happy  home  and  devoted  husband.  It 
seemed  to  be  the  constant  aim  of  the  husband  to  minister  to  her  happiness. 
Both  time  and  money  were  lavishly  expended  by  him  in  the  effort  to  restore 
her  health  and  surround  her  with  all  that  n^akes  life  desirable.  She  was 
apparently  as  devoted  to  her  husband  as  he  was  to  her.  During  all  their 
married  life  he  gave  her  no  cause  to  doubt  his  affection  for,  or  loyalty  to. 
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her,  and  In  bia  relations  with  respect  to  Other  women  his  conduct  was 
exemplary  in  the  extreme.  But  with  the  passing  years  disease,  such  as 
sometimes  afflict  her  sex,  came  upon  her,  insidiously  at  first,  but  later 
with  such  force  as  to  undermine  her  constitution,  wreck  her  health,  and 
practically  destroy  her  mind.  For  fifteen  years  before  her  death  she  was 
thus  afflicted.  Kepeated  operations  were  performed  upon  her  by  the  best 
and  most  experienced  physicians  and  surgeons,  and  she  was  taken  by  her 
husband  to  sanitariums  and  health  resorts  in  the  effort  to  restore  her  health, 
but  without  avail. 

According  to  the  evidence,  soon  after  the  disease  fastened  upon  her  l)ody, 
her  mind  began  to  give  way,  and  about  four  years  before  her  death  became 
80  impaired  that  she  was  possessed  of  delusions  and  imaginings  which  for 
the  remainder  of  her  life  controlled  her  actions,  dominated  her  will,  and 
wrecked  her  mind.  From  an  affectionate  and  trusting  wife,  fhe,  without 
cause,  lx>caine  jealous  and  suspicious  of  her  husband,  and  her  mind  dom- 
inated by  the  delusion  that  he  was  unfaithful  to  her.  When  laboring  under 
these  dehisUms  she  was  incapable  of  being  reasoned  with  or  of  knowing  ur 
unUerstandinff  what  she  said  or  did.  \Vhen  told  that  her  suspicions  against 
her  husband  vverf  groundless,  and  her  charges  of  infidelity  on  his  jwrt  un- 
true, she  would  grow  excited,  and  cry  out  with  rage.  She  was  especially 
under  the  delusion  that  her  husband  had  become  the  fnther  of  a  child  by  a 
young  woman  who  lived  with  the  ajjpellee,  and  she,  without  cause,  accused 
the  latter  of  harboring  the  mother  and  child.  Any  woman  that  she  met, 
particularly  with  a  child,  became  to  her  disordered  mind  and  frenzied 
iniagi nation  the  object  of  her  husljand's  love.  This  condition  of  Mrs. 
Irvine's  mind  was  established  by  the  testimony  of  divers  witnesses,  several 
of  them  the  most  distinguished  physicians  and  specialists  on  diseases  of  the 
mind  in  the  country.  Others,  bt'ing  business  men,  friends  and  neighbors  of 
herself  and  4>er  husband,  who  knew  her  well,  and  had  every  opportunity  to 
l)ecome  acquainted  with  her  condition  of  mind.  These  witnes.ses  all  agree 
that  her  mind  was  disordered,  and  her  reason  dethroned  on  the  subject  of 
her  husband's  relations  with  other  women.  The  physicians  say  that  her 
disease  of  mind  was  known  as  monomania,  and  that  it  was  incurable. 

There  were  witnesses  introduced  by  the  appellee  who  testified  to  the  effect 
that  Mrs.  Irvine  was  of  sound  mind,  but  all  of  these  witnesses  were  nonex- 
perts,  and  only  two,  certainly  not  more  than  three  of  them,  had  such  asso- 
ciation with  or  knowledge  of  Mrs  Irvine  as  gave  them  opportunity  to 
testify  undersUindingly  in  regard  to  her  mind.  What  thi-y  stated  amounted 
in  the  main  to  mere  expressions  of  opinion,  with  little  to  base  the  opinion 
upon. 

It  was  said  by  this  court  in  Brown  v.  Commonwealth,  14  Bush.  'MS,  in 
discussing  non-expert  evidence  on  the  question  of  insanity:  "Opinions  of 
witnesses  derived  from  observation  are  admissible  in  evidence  when  from 
the  nature  of  the  subject  under  investigation  no  better  evidence  can  ba  ob- 
tained. ' ' 

Again:  "The  court  must  be  satisfied  that  the  witness  has  had  an  oppor- 
tunity by  association  and  observation  to  form  au  opinion  as  to  the  insanity 
of  the  person  in  reference  to  whom  he  is  to  speiik." 

Tested  by  this  rule,  we  incline  to  the  opiniju  that  the  testimony  cf  all  but 
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three  of  appellee's  witnesses  as  to  the  condition  of  Mrs.  Irvine's  nilud  was 
of  little,  if  any,  value,  and  much  of  it  incompetent.  If  correct  in  our  view 
of  the  law  of  this  case,  it. follows  that  the  instructions  of  the  lower  court  to  j 

the  jury  were  altogether  erroneous.     In  addition  to  the  customary  and  gen-  I 

**ral  instruction  setting  forth  the  grounds  which,  if  sustaineil  by  the  evi- 
dence, would  authorize  the  jury  to  And  for  the  plaintifT,  the  court  should 
have  instructed   them   as  to   the   measure  of  damages.     And  finally  that  if  ! 

they  believed  from  the  evidence  that  at  the  time  of  the  speaking  of  the  de- 
famatory words  hy  the  defendant  she  was  in.«ane,  or  laboring  under  delu- 
sional insanity  upon  the  subject  of  her  husluind's  reations  with  women 
^vhich  incapacitated  her  from  knowing  or  understanding  the  meaning  of  the 
defamatory  words,  they  should  find  for  the  defendant. 

It  is  proposed  of  record  by  the  appellee  that  this  court,  in  the  event  it 
should  find  the  amount  of  the  verdict  and  judgment  excessive,  may,  instead 
of  reversing  the  judgment,  reduce  the  amount  thertH)f  to  such  a  sum  as  it 
may  deem  proper.  We  are  of  opinion  that  we  are  not  authorized  to  enter 
the  remittitur.  If  the  judgment  is  errontH)us,  we  can  only  reverse  it,  and 
our  jurisdiction  over  the  ca.se  ce.i.^es  with  its  reverisal.  The  remittitur  can 
not  be  entered  after  the  reveisul  U)r  the  further  reason  that  there  will  Ije 
nothing  upon  which  it  can  operate,  lucyiuse  l)y  the  reverwil,  the  judgment  is 
rendered  void.  And  by  such  a  course  of  action  as  is  here  proposed,  the 
parties  in  otlier  cases,  following  the  pn'cedent  thus  set,  by  like  means  would 
avoid  the  consequences  of  erroneous  proceedings  to  the  prejudice  of  tho.se 
against  whom  they  were  committed.  It  is  nl.so  insisted  for  appellee  that  if 
the  court  should  find  it  nects.«yiry  to  reverse*  tlu3  judgment  of  the  lower  court 
it  should  put  the  Mppellant  upon  term.^  by  requiring  him  to  enter  his  as.sent 
of  record  that  the  prosent  judgment  shall  stand  as  .security  for  whatever 
damages  may  be  found  for  appellee  upon  a  second  trial,  and  Turner,  Ad'm'r 
V.  Booker,  2  Dana,  page  WM,  is  relied  on  in  support  of  this  contention. 

We  are  unable  to  grant  tills  re<iuest,  ix'cause  without  ])ower  to  do  so;  nor 
<lo  we  regard  Turner's  Adm'r  v.  Booker,  supra,  as  authority  in  point.  The 
judgment  in  that  case  went  against  Turner  in  the  lower  court  l)y  default. 
He  moved  for  a  new  trial,  for  cause  set  out  in  iiis  affidavit.  The  motion 
was  laid  over  to  the  succeeding  term,  before  which  lime  Turner  died.  The 
judgment  was  all  the  while  susf)ended  by  the  motion  for  a  new  trial.  The 
motion  for  a  new  trial  was  finally  overruled  by  the  lower  court,  and  upon 
jippeal  to  this  court  it  was  held  that  tlie  alTidavics  presented  by  Turner  in 
the  lower  court  were  sufficient  to  authorize  a  new  trial,  consequently  the 
3ase  was  reversed,  but  as  a  naked  reversal  would  operate  to  aljate  the  action 
altogether,  upon  its  return  to  the  lower  court  on  account  of  Turner's  death, 
it  was  deemed  just  to  put  the  administrator  of  his  estate  upon  t^rms  as  was 
done,  bceause  it  was  not  the  fault  of  Hooker,  but  that  of  Turner,  that  he 
did  not  make  defenses  Ijefore  judgment,  and  ol)tain  a  trial  of  the  case  upon 
its  merits.  The  court,  therefore,  refused  to  allow  his  fault  to  l>e  made  the 
possible  instrument  of  a  giv^it  injustice. 

The  ciise  at  bar  is  wholly  different.  Here  there  was  a  trial,  tJie  appellant 
administrator,  his  deceased  wife,  and  her  guardians  ad  litem  are  without 
fault,  but  grave  errors  were  committed  by  the  lower  court  to  appellant's 
prejudice,  resulting  in  a  verdict  for  damages,  with  one  exception,  unprece- 
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dented  in  this  State  as  to  amount.  In  that  case  the  motion  for  a  new  trial 
only  suspended  execution  against  Turner.  Here  the  rights  of  the  surety  on 
the  supersedeas  bond  have  intervened,  and  will  be' affected.  This  court  can 
only  declare  the  law,  though  the  effect  of  its  so  doing  in  this  case  will  be  to- 
abate  the  appellee's  action  upon  its  return  to  the  lower  court  because  of  the 
death  of  the  appellant,  Mrs.  Irvine. 

For  the  reasons  indicated  the  judgment  is  reversed  :ind  cause  remanded, 
with  directions  to  the  lower  court  to  set  aside  the  verdict  and  judgment  and 
dismiss  the  petition. 

Whole  court  sitting. 


DAVIS  V.  ALLEN. 

(Filed  January  14,  1904— Not  to  be  reported. ) 

Contracts— Sales— Where  11,000  pounds  of  wool  were  sold  subject  to  inspec- 
tion and  approval,  and  where  at  the  time  one  of  the  tirm  buying  it  examined 
Ave  bags  of  the  wool,  and  upon  being  notified  by  the  seller  to  come  and  get 
it,  the  buyer  returned  and  examined  five  bags,  three  of  which  were  the  same 
bags  he  had  examined  at  the  time  of  the  sale  to  him,  and  refused  to  take  the 
wool,  saying  it  was  trashy,  the  seller  within  the  time  expressed  in  the  con- 
tract in  which  it  was  to  be  delivered  notified  the  purchaser  to  come  and  get 
the  wool,  and  that  if  he  did  not  and  it  failed  to  bring  as  much  as  he  had 
contracted  to  pay  for  it,  he  would  be  looked  to  for  the  difference,  in  this 
action  for  the  difference  in  what  the  wool  then  soli  for  and  its  contract 
price,  the  buyer  failing  to  take  it,  a  verdict  in  favor  of  the  seller  for  the 
difference  in  what  he  received  for  the  wool  and  the  contract  price  will  not 
be  disturbed,  the  evidence  showing  that  the  woo)  was  of  uniform  grade  and 
quality  and  the  same  as  that  contained  in  the  five  bags. 

0'>ioiU  &  O'Neal  for  appellant. 

W.  Pratt  Dale  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  22d  of  January,  1002,  the  appellant,  D.  Davis  &  Son,  and  the  ap- 
pellee, J.  A.  Allen,  mutually  executed  the  following  contract  in  duplicate: 

"January  22,  1902. 

"Sold  to  D.  Davis  &  Son  my  wool,  about  11,000  lbs.,  at  20  cents  per  pound,. 

F.  O.  B.  cars,  Bloomfleld,  Ky.     This  wool  is  to  contain  no  burry  wool,  and 

is  to  contain  not  exceeding  275  pounds  of  black  wool,  and  100  pounds  of  fleece 

grown  wool.    The  wool  is  to  be  subject  to  D.  Davis  &  Son's  inspection  and 

approval.     Wool  is  to  be  delivered  to  and  received  by  D.  Davis  &  Son  within 

the  next  thirty  days,  or  sooner,  if  Mr.  J.  A.  Allen  is  ready  to  deliver  same. 

This  wool  is  in  Mr.  Allen's  warehouse,  and  is  at  his  risk  until  received  by 

D.  Davis  &:  Son. 

(Signed)    "J.  A.  ALLEN. 

"Accepted,  D.  Davis  &  Son,  per  Sidney  Davis." 

This  contract  was  written  by  Sidney  Davis.  Previous  to  its  execution  he- 
had  very  thoroughly  examined  five  bags  of  the  wool  which  was  stored  in  the 
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^warehouse  of  Allen.  On  th«  3d  -dny  of  February,  1002,  Allen  notified  Davis 
&  Son  that  he  was  prepared  to  "deliver  the  wool  to  them,  and  on  February 
6, 1902,  Sidney  Davis  canje  to  BYoonifleld  for  the  ostensible  purpose  of  inspect- 
ing and  reoeiviiig  the  w<x)l.  Whtn  he  arrived  at  the  warehouse  he  examined 
five  bags  of  the  woolj  threeoC  which  were  the  same  bags  he  hail  examined  on  • 
the  22d  of  January,  the  date  of  the  execution  of  the  contract  of  sale.  None 
of  the  bogs  «xamineil  by  hlui  contained  any  black  or  fleece  wool  or  hurry 
wooi.  He-,  liowever,  expressed  the  opinion  that  it  was  trashy,  and  left  with- 
out receiving  or  paying  for  it.  On  the  13th  of  February  following,  Allen 
-notified  Davis  &  Son,  in  writing,  that  he  was  ready  to  deliver  the  wool  to 
them,  and  would  hold  it  for  them  for  thirty  days;  that  in  the  event  they 
failed  to  receive  and  pay  for  it  under  the  contract,  he  would  sell  it  to  the 
best  advantage,  and  if  any  loss  was  sustained,  he  would  look  to  them  for 
the  dlflference.  In  response  to  this  commnication,  D.  Davis  &  Son  notified 
him  that  they  declined  to  take  the  wool.  He  subsequently  sold  the  wool  at 
17 K  cents  per  pound,  or  |:^Si.88  less  than  it  would  have  brought  at  20  centa 
per  pound.  On  the  <K)th  of  April,  1902,  he  brought  this  suit  agnlnst  the  ap- 
pellant for  this  difference.  D.  Davis  &  Son  filed  a  general  demurrer  to  the 
petition,  which  was  overruled.  They  thereupon  filed  an  answer  denying 
liability  under  the  (xjntrnct,  and  a  jury  was  empaneled  to  try  the  issue.  At 
the  conclusion  of  plaintiff's  evidence,  the  defendant  moved  the  court  that 
the  jury  be  instructeil  to  find  for  the  defendant,  which  was  overruled,  and 
he  excepted.  At  the  conclusion  of  the  testiujony,  the  court  gave  to  the  jury 
the  following  in.structlon :  "Under  the  contract  sued  on,  the  defendant  had 
the  right  to  reject  the  wool  mentioned  in  said  contract  for  any  reasons 
deemed  satisfactory  to  them,  but  Ijefore  making  such  rejection,  were  com- 
pelled to  examine  siild  wool  in  good  faith.  Now,  the  court  instructs  the 
jury  that  they  shall  find  for  the  defendant  unless  they  believe  from  the  evi- 
dence that  the  defendant,  D.  Davis  &  Son,  through  his  agent,  Sidney  Davis, 
did  not  inspect  said  wool  in  good  faith,  but  only  fraudulently  pretended  to 
inspect  the  same.     In  which  latter  event  they  shall  find  for  plaintiff." 

The  trial  resulteii  in  a  verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendant appealeil,  and  insists  that  the  writing  of  January  S^2,  1902,  imx)osed 
no  obligation  upon  him  to  receive  or  pay  for  the  wool  mentioned  there;  that 
the  words  "the  wool  is  to  be  subject  to  D.  Davis  &  Son's  inspection  and  ap- 
proval" left  it  wholly  optional  with  them  whether  to  accept  or  reject  the 
wool,  or,  at  most,  if  upon  Inspection  they  were  not  stitisfied  with  its  qual- 
ity, that  they  could  refu.se  to  tiike  It,  and  there  was  no  appeal  from  their  de- 
cision. We  can  not  concur  In  this  contention.  The  contract  of  January  23, 
1902,  is  in  no  sense  optional  or  conditional,  but  an  absolute  sale  by  appellee 
to  appellant  of  about  11,000  pounds  of  wool  at  20  cents  per  pound.  As  ap- 
pellant had  only  examined  five  l)ags  of  the  wool,  the  contract  provided  that 
before  its  acceptance  he  had  the  right  to  insjiect  all  of  it,  and  refuse  to  ac- 
cept any  burry,  black  or  fleece-grown  wool  in  excess  of  the  amounts  stipu- 
lated for  in  the  contract:  and  a  fair  construction  of  the  contract  would  al.so 
have  included  any  other  wool  which  was  not  substantially  similar  to  the 
sample  already  examined  by  him,  or  which  from  any  cause  was  not  mer- 
chantable. But  it  is  conclusively  shown  by  the  testimony  that  the  fleece- 
grown  wool  and   black  wool  were  separated  from   the  rest,  and  that  there ' 

vol.  25—90 
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were  only  91  pounds  of  fleece-grown  wool  and  458  of  black  wool ;  and  that 
the  rest  of  the  wool  was  of  a  uniform  grade  and  quality,  and  of  the  same 
grade  as  that  contained  in  the  five  bags  examined  by  appellant  before  he 
entered  Into  the  contract.  The  construction  given  by  the  trial  court  to  this 
■contract,  and  the  instructions  given  to  the  Jury,  were  jnore  favorable  to  ap- 
pellant than  the  contract  warranted.  But  even  under  that  construction, 
the  testimony  shows  that  appellant  did  not  in  good  faith  comply  with  his 
contract  in  the  inspection  made  by  him  at  the  time  of  his  visit  for  the  os- 
tensible purpose  of  receiving  the  wool. 

Appellant  has  called  our  attention  to  a  number  of  decisions,  considering 
contracts  in  which  the  vendee  was  given  the  unqualified  power  to  refuse  or  ac- 
cept the  merchandise  contracted  for,  if  not  satisfied.  In  the  main,  thoy  consist 
of  oases  where  the  article  sold  was  to  be  made  to  satisfy  the  personal  taste  of 
the  buyer,  like  portraits,  busts,  articles  of  wearing  apparel,  etc.  These  de- 
cisions afford  no  support  to  appellant's  contention  as  to  the  proper  construc- 
tion of  this  contract.  It  spealcs  for  itself.  The  agreement  to  buy  is  uncon- 
ditional. 

We,  therefore,  conclude  that  apx)ellant  has  no  legal  ground  for  a  reversal, 
tind  the  judgment  is  affirmed. 


DAVIS  V.  COMMONWEALTH. 
(Filed  January  14,  1904— Not  to  be  reported.) 

1.  Criminal  law— E\ridenoe— In  an  Indictment  for  murder,  where  appel- 
lant who  was  marshal  of  the  town  of  G.  undertook  to  arrest  the  deceased 
for  disorderly  conduct,  and  claiming  that  deceased  drew  a  pistol,  appellant 
ilred  three  shots  at  the  deceased  as  he  claims  to  save  his  own  life.    The  court 

-<lid  not  err  in  refusing  to  permit  appellant  to  prove  that  he  made  the  state- 
ments to  a  witness  which  he  had  called  at  the  trial  that  he  testified  to  him- 
.self  because  that  testimony  formed  no  part  of  the  res  gestie  and  was,  there- 
fore, inadmishible. 

2.  Verdict— Practice— There  is  no  power  under  the  Criminal  Code  to  dis- 
turb a  verdict  of  guilty  where  there  is  any  evidence  to  support  it. 

3.  Same — AVhere  appellant  did  not  claim  ihat  he  was  undertaking  to  en- 
foroe  an  ordinance  of  the  town  against  persons  being  on  the  streets  after  10 
o'clock  at  night  without  a  reasonable  excuse,  or  that  he  attempted  the  arrest 
for  that  offense,  the  court  did  not  err  in  refu.^^Ing  to  allow  the  ordinance  to 
be  read  to  the  jury. 

Geo.  W.  Armstrong  and  G.  W.  K.  Wolford  for  appellant. 

C.  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellant  was  indicted  by  the  grand  jury  of  Carter  county  on  the  10th  of 
June,  1903.  charging  him  with  the  willful  murder  of  Owen  Leedy.  He  was 
tried  in  June,  190S,  convicted  of  voluntary  manslaughter,  and  sentenced  to 
the  penitentiary  for  the  term  of  five  years.  From  this  Judgment  appellant 
has  appealed. 

The  appellant  in  the  lower  court,  filed  reasons  for  a  new  trial,  and  assigned 
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eighteen  or  twenty  grounds  therefor.  This  court  is  prohibited  by  section 
1K1  of  the  Criminal  Code  from  reversing  for  most  of  the  reasons  named.  In 
fact,  thefattomeys  representing  appellant  do  not  urge  but  four  or  five  rea« 
«ons  wh3r|thi8  court  should  reverse  this  case.    They  are  as  follows : 

]8t.  The  lower  court  erred  to  his  prejudice  in  refusing  to  grant  him  a  con- 
tinuance. 

Sd.  That  the  verdict  of  the  Jury  was  against  the  evidence. 

8d.  That  the  court  erred  in  refusing  appellant  and  witness  Rose  to  prove 
"that  when  appellant  surrendered  himself  to  the  oflScer  about  five  minutes 
-after  the  killing,  he  narrated  the  same  facts  with  reference  to  the  killing  as 
related  by  him  on  the  witness  stand. 

4th.  That  the  court  refused  to  allow  him  to  have  read  to  the  Jury  an  or« 
finance  of  the  town  of  Qrayson  making  it  unlawful  for  any  persons  to  be 
out  on  the  streets  of  the  town  after  10  o'clock,  p.  m.,  without  a  reasonable 
•excuse. 

6th.  That  the  court  failed  in  its  instructions  to  give  the  whole  law  of  the 
oase  to  the  Jury. 

The  substance  of  the  facts  of  the  killing  as  shown  by  the  record  are  as  fol- 
lows: Appellant  and  the  deceased,  Owen  Leedy,  resided  in  the  town  of  Gray- 
son, Ky.  Appellant  was  the  marshal  of  the  town,  and  had  previously 
-arrested  the  deceased  for  some  small  offense.  On  the  night  of  the  killing, 
'Which  occurred  about  11  o'clock,  the  deceased,  Leedy,  Alva  Oee  and  MlUia 
Melvin  were  sitting  on  a  plank  or  bench  in  front  of  Black's  store,  talking 
•and.  langhtng,  as  claimed  by  the  Commonwealth,  and  curalng  and  using 
obscene  language,  as  claimed  by  appellant,  when  appellant  arose  from  the 
bench  situated  against  the  end  of  the  storehouse  and  walked  over  to  Owen 
Leedy  and  grabbed  hold  of  him  and  pulled  him  off  the  plank  to  his  knees, 
and  said  to  him,  **come,  go  with  me."  Commonwealth  witnesses  say  that 
Leedy  said  to  him  at  that  moment,  "don't  search  me  here,"  or  "you  can't 
search  me,"  one  or  the  other.  Appellant  states  that  Leedy  said,  "you  can't 
search  me."  Leedy  instantly  arose  to  his  feet  and  jerked  loose  from  appel- 
lant and  backed  down  the  sidewalk  In  front  of  Mr.  Mocabee's  home.  Ap- 
pellant was  with  him,  and  witnesses  for  the  prosecution  say  they  heard 
Leedy  say  to  appellant,  "take  that  pistol  out  of  my  face,  George,"  and  then 
appellant  fired  three  shots  in  quick  succession,  and  that  they  then  heard 
Leedy  say  to  appellant,  "Oh,  George,  you  have  shot  me,"  or  "don't  shoot 
me."  Appellant  states  that  Leedy  had  the  pistol  drawn  on  him,  and  that 
It  was  he,  appellant,  that  said  to  Leedy,  "take  that  pistol  out  of  my  face," 
and  that^he  then  fired. three  shots  and  killed  Leedy  to  save  hia  own  life. 

Appellant  then  called  Gee  and  Melvln  back,  who  had  started  away,  and 
then  called  Mr.  Mocabee,  who  suggested  to  appellant  to  go  for  a  physician. 

He  left  the  deceased  and  went  after  the  doctor  and  returned  to  the  scene  of 
the  killing.  Mr.  Mocabee  had  procured  a  light;  the  night  was  dark.  Deceased 
was  lying  on  his  back,  with  his  right  hand  over  his  body,  and  a  small 
pistol  lying  by  his  side.  The  Commonwealth  attempted  to  show  that  Leedy 
had  no  pistol  and  that  appellant  placed  the  pistol  by  the  side  of  the  deceased 
after  the  shots  were  fired.  The  preponderance  of  the  evidence  favored  ap- 
pellant on  this  point.  When  appellant  returned,  Mr.  Mocabee  advised  him 
to  leave  to  prevent  further  trouble,  as  word  had  been  sent  to  Leedy 's  family, 
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who  were  expected  to  arrive  in  a  short  time.    Appellant  left  and  went  to  the; 
office  of  the  sheriff,  and  surrendered  himself  to  deputy  sheriff  Rose. 

Appellant- claimed  that  he  undertook  to  arrest  Leedy,  because  he  used  ob- 
scene and  vulgar  language  on  the  streets,  and  was  drunk  in  his  presence. 
The  court  told  the  jury  that  if  this  was  true,  it  was  not  only  the  right  but 
the  duty  of  appellant  to  make  the  arrest.  But  appellant  did  not  claim  that 
he  was  undertaking  to  enforce  the  ordinance  against  persons  being  on  the 
streets  after  10  o'clock,  p.  ni.,  without  a  ri^asonable  excuse,  or  that  heat- 
tempted  to  arrest  Leedy  for  this  offense.  Consequently  the  court  did  not; 
err  in  refusing  to  allow  this  ordinance  to  be  read  to  the  jury  as  evidence. 

Appellant  claims  that  the  court  erred  in  giving  Instruction  No.  4,  in  the 
use  of  these  words:  "If  the  jury  believe  from  the  evidence  that  the  defend- 
ant, George  Davis,  was  marshal  of  the  town  of  Grayson."    *    *    * 

He  contends  that  the  Commonwealth  in  the  course  of  the  trial  admitted 
that  he  was  such  marshal,  and,  therefore,  there  was  no  proof  on  this  sub- 
ject On  the  facts,  as  developed  on  the  trial,  it  would  have  het^n  proper  for 
the  court  to  have  assumed  that  he  was  marshal,  but  the  instruction,  as  pre- 
sented, could  not  have  prejudiced  appellant,  as  it  was  admitted  that  he  was 
marshal  at  the  time  of  the  killing,  and  in  addition,  appellant  and  several 
witnesses  testified,  without  contradiction,  that  he  was  the  marshal  of  th» 
town  at  that  time.  Taking  the  instruction  as  a  whole,  it  was  more  favor- 
able to  appellant  than  he  was  entitled  to.  There  Whs  no  error  of  the  court 
in  giving  instructions  to  the  jury,  prejudicial  to  appellant.  On  the  con- 
trary, they  were  favorable  to  him. 

It  is  urged  by  counsel  that  the  court  erred  in  refusing  to  permit  appellant 
to  prove  by  himself  and  his  witness.  Rose,  that  he  made  to  Kose  the  same 
statement  of  the  facts  of  the  killing  as  was  given  by  him  on  the  witness 
stand,  and  that  these  statements  were  made  by  appellant  within  five  min- 
utes after  the  tragedy.  It  seems  to  us  very  clear  that  this  was  not  admis- 
sible,  and  formed  no  part  of  the  res  gestae.  The  test  of  the  admissibility  of 
such  testimony  is.  that  the  act,  declaration,  or  exclamation  must  be  so  in- 
timately interwoven  with  the  principal  fact  or  event  which  it  characterizes 
as  to  be  regarded  as  a  part  of  the  transaction  itself.  Appellant  had,  after 
the  killing,  called  Gee  and  Melvin  and  Mr.  Mocaliee;  then  went  after  the 
physician,  returned  to  the  scene  of  the  homicide;  then  in  pursuance  of  the 
advice  of  Mocabc^  left,  and  went  to  the  sheriff's  office,  about  one  block  dis- 
tant.   The  court  was  right  in  rejecting  the  proposed  testimony. 

As  to  the  second  proposition  presented  by  counsel  for  appellant,  it  is  suffi- 
cient to  say,  that  it  has  often  bren  decided  by  this  court  that  it  has  no  power 
under  the  Code  to  disturb  a  verdict  of  guilty  if  there  is  any  evidence  to  sup- 
port such  a  verdict.  (See  the  cases  83  Ky..  103;  86  Ky.,  313;  9  Ky.  Law  Rep., 
481-488,  and  12  Ky.  Law  Rep.,  836.) 

On  the  calling  of  this  case  for  trial  in  the  lower  court,  appellant  tiled  his 
affidavit  for  a  continuance  on  account  of  the  absence  of  several  witnesses, 
naming  them,  and  embracing  in  his  affidavit  what  he  expected  to  prove  by 
each  of  them.  The  Commonwealth  agreed  that  the  witnesses,  if  present,, 
would  testify  as  stated  therein,  and  said  statements  were  read  to  the  jury 
as  evidence.  Appellant's  complaint  is  that  he  was  entitled  to  have  his  wit- 
nesses present;    that  in  their  absence,  and  by  merely  reading   to  the  jury 
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''their  statements,  he  did  not  receive  the  full  force,  eflPect  and  benefit  of  their 
evidence.  This  question  has  repeatedly  been  before  this  court,  and  the  pro- 
Tisions  of  the  Criminal  Code  authorizing  such  procedure  have  been  decided 
as  not  in  violation  of  the  Constitutional.  (Atkins  v.  Commonwealth,  17 
Ky.  Law  Rep. ,  1098. ) 

The  record  shows  that  appellant  was  not  confined  in  jail,  but  was  out  on 
bond  from  the  date  the  indictment  was  presented  in  court,  until  trial.    He 

-certainly  failed  to  avail  himself  of  the  right  to  obtain  from  the  court  com- 
pulsory process  to  compel  the  presence  of  his  witnesses  at  the  trial. 

Perceiving  no  error  of  law  prejudicial  to  the  substantial  rights  of  appel- 
lant the  judgment  of  theilower  court  is  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  BEAUCHAMP. 
(Filed  January  H,  lfi04— Not  to  be  reported. ) 

1.  Railroads— Damages— In  an  action  for  damages  for  personal  injuries 
Tvhere  a  verdict  and  judgment  was  obtained  for  appellee  it  was  not  error  for 
the  trial  court  to  refuse  a  peremptorv  instruction  for  the  reiison  that  on  a 
former  trial  the  appellee's  action  was  dismissed  because  there  was  no  reply 
filed  to  the  answer  charging  contributory  negligence;  the  order  dismissing 
the  action  being  set  aside  upon  the  appellee  showing  a  want  of  knowledge 
of  the  filing  of  the  amended  answer  until  after  the  verdict  was  rendered. 

2.  Same— Inetructions— The  words  "including  any  loss  of  time  on  account 
thereof,  and  expenses  incurred  in  obtaining  medical  attention,"  in  an  in- 
struction were  not  improper  and. did  not  contravene  the  rule  that  special 
damages  must  be  specially  pleaded,  because  the  principle  contended  for  did 
not  apply  to  this  cfit^,  the  appellee  not  seeking  to  recover  syjecial  items  of 
damage,  the  Innguage  of  the  petition  being  notice  that  he  expected  to  prove 
loss  of  time  and  medical  expense  to  enhance  the  amount  of  his  recovery. 

L.  B.  Handley,  Plrtle,  Trabue  &  Cox  for  (ippellant. 

Noggle  &  Graham  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  appellee  against  the  appellant  to  recover 
■damages  for  personal  injuries. 

The  facts  appear  about  as  follows:  Appellee  had  hauled  a  load  of  lumber 
to  appellant's  depot,  and  loaded  his  wagon  with  goods  to  be  carried  to  Green 
•county,  for  one  Lewis  Despains,  who  aided  him  in  loading  the  goods.  The 
wagon  way  from  the  place  where  the  goods  were  placed  on  the  wagon, 
passed  along  by  the  side  of  the  railroad  track  for  about  fifty  yards  and  passed 
over  the  track.  iAppellant*s  agent  had  an  engine  with  two  cars  attached 
standing  about  half  way  between  the  depot  and  the  point  where  this  wagon 
way  crossed  the  track.  Appellee  drove  his  team  of  mules  along  this  pass- 
way  by  Che  engine  and  at  the  moment  he,  with  his  team,  was  crossing  the 
railroad  track,  the  person  in  charge  of  the  engine,  who  was  an  agent  at  the 
depot,  the  engineer  had  gone  to  bis  dinner,  sounded  the  whistle  o'  the  en- 
gine, which  frightened  the  team.  They  started  to  run,  and  about  the  time 
Appellee  got  them  under  control,  the  whistle  was  sounded  again,  when  the 
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team  beoame  unniaiiAgeable  aod  ran  away.  Despains  jumped  from  Uk» 
wagon;  appellee,  the  driver,  either  jumped  or  was  thrown  out,  and  by  aomfr 
means  his  foot  was  caught  In  the  wheel,  and  received  severe'and  painful  In- 
Juries,  by  reason  of  which  he  was  confined  to  his  bed  for  two  months,  and 
was  compelled  to  use  crutches  In  getting  about  for  four  months*  or  monBu 
The  evidence  tended  to  show  that  bis  Injuries  were  permanent.  The  qnes- 
tlon  as  to  whether  or  not  the  whistle  was  sounded  negligently  or  Deoesauily^ 
was  submitted  to  the  jury. 

At  the  first  term  of  the  court  after  the  petition  was  filed  the  appell&nt^ 
filed  its  answer,  which  contained  a  denial  of  the  allegations  of  the  petition, 
no  a01rmative  matter.  The  case,  by  agreement,  was  continued  and  set  for 
a  day  In  the  next  succeeding  term.  On  that  day,  or  the  day  before,  appel- 
lant filed  an  amended  answer,  in  the  usual  and  proper  form,  charging:  con- 
tributory negligence  on  the  part  of  appellee.  The  trial  of  the  caee  waa 
entered  into,  and  resulted  In  a  verdict  for  appellee  in  the  sum  of  $760.  Ap- 
pellant, however,  at  the  conclusion  of  appellee's  evidence,  and  also  at  the 
conclusion  of  all  the  evidence,  moved  the  court  to  give  to  the  jury  a  peremp- 
tory instruction  to  find  for  appellant,  which  the  court  In  each  instance  over- 
ruled. After  the  verdict  was  returned  the  appellant  moved  the  oourt  to> 
render  judgment  for  it  notwithstanding  the  verdict,  for  the  reason  that  no 
reply  was  filed  to  its  amended  answer,  charging  contributofy  negligence. 
The  oourt  sustained  this  motion,  dismissed  appellant's  petition,  and  ren- 
dered judgment  against  him  for  the  costs  of  the  action.  Appellee  entered 
motion  and  filed  reasons  for  setting  aside  this  judgment,  alleging  and  prov- 
ing surprise,  and  a  want  of  knowledge  or  information  of  the  filing  of  this 
amended  answer  until  after  the  verdict  of  the  juiy.  Counter  affidavits  were 
filed.  The  court  sustained  this  motion  and  set  aside  the  judgment,  and  of 
this  the  appellant  complains. 

At  the  next  term  of  the  court  another  trial  was  had,  and  resulted  In  a  ver- 
dict in  favor  of  appellee  for  $845.  Of  this  appellant  complains,  and  contends 
that  the  court  erred  in  not  giving  a  peremptory  instruction,  for  the  reason 
that  on  the  former  trial  the  judgment  was  in  Its  favor,  and  the  court's 
action  in  setting  it  aside  was  void,  and  for  the  further  reason  that  the  court 
erred  in  one  of  its  instructions.  We  can  not  underf^tand  why  the  lower  court 
had  not  the  power  and  authority  to  set  aside  the  judgment  in  favor  of  aiH 
pellant.  An  application  for  a  new  trial  on  the  ground  of  surprise  or  pecu- 
liarly addressed  to  the  discretion  of  the  trial  court,  and  that  discretion  vrlll 
not  be  disturbed  unless  palpably  abused,  especially  when  the  new  trial  haa 
been  granted,  as  the  court  is  more  inclined  to  sustain  a  judgment  granting 
than  one  refusing  a  new  trial.  (Vought  Machine  Co.  v.  Penn.  Iron  Worka 
Co.,  23  Ky.  Law  Rep.,  2  63;  L.  &  N.  R.  R  Co.  v.  Coniflf,  18  Ky.  Law  Rep., 
996,  and  E.  H.  Taylor,  Jr.  v.  Louisville  Public  Warehouse  Co.,  24  Ky.  Law 
Rep. ,  1656. ) 

The  appellant  complains  of  this  language  used  by  the  court  in  its  first  In- 
struction :  ''Including  any  loss  of  time  on  account  thereof,  and  expenses  In- 
curred in  obtaining  medical  attention."  etc.,  for  the  reason,  as  its  counsel 
claim,  that  "It  is  a  well-settled  rule,  and  one  repeatedly  adhered  to  by  thla 
court,  that  special  damages  must  be  especially  pleaded,"  and  refers  to  two 
cases  to  support  its  contention.  (L.  &  N.  R.  R.  Co.  v.  Mason,  S4  Ky.  Law 
Rep.,  16£6.) 
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The  principle  contended  for  by  appellant  is  correct,  but  it  doe8  not  apply 
to  thi8  case.  Appellee,  by  his  petition,  did  not  seek  to  recover  special  items 
of  damage.  In  ills  petition  he  used  this  language:  '^Thereby  throwing  the 
plaintiff  from  his  wagon,  and  greatly  injuring  the  plaintiff,  by  bruising, 
spraining  and  maiming  the  plain  tiff's  foot  and  leg,  and  arm  and  hand,  caus- 
ing the  plaintiff  much  pain  and  suffering  and  loss  of  time,  and  causing  him 
to  expend  considerable  money  for  medical  attention,  and  permanently  in- 
juring the  plaintiff,  to  his  damage  in  the  sum  of  SI. 600. " 

This  was  notice  to  the  appellant  that  he  expected  to  prove  loss  of  time  and 
iTiedical  expense  to  enhance  the  amount  of  recovery.  If  the  appellant  desired 
it  could  have  moved  the  court  to  have  apjiellee  make  his  petition  more 
specific,  and  name  the  amount  that  he  expected  to  recover  for  loss  of  time 
and  medical  expense,  but  instead,  it  traversed  these  allegations,  and  made 
an  issue. 

In  the  case  of  L.  &  N.  R.  R.  Co.  v.  Reynolds.  34  Ky.  Law  Rep.,  1405,  the 
petition  alleged  that  the  plaintiff  was  liadly  bruised  and  injured  in  his  per- 
son, and  his  ability  to  walk  with  ease  and  comfort  greatly  and  permanently 
decreased,  and  was  for  a  long  time  incapable  of  attending  to  his  business, 
•whereby  he  was  damaged  in  the  sum  of  $10,000.  Appellee  was  permitted  to 
prove  over  the  objections  of  appellant  that  at  the  time  he  was  injured  it  was 
the  busy  season  for  his  work,  he  being  a  specialist  of  diseases  of  the  eye,  ear, 
nose  and  throat,  and  that  his  income  would  average  tltO  per  dny.  The  proof 
showed  that  he  was  not  able  to  sit  up  for  seventeen  or  eighteen  days  after 
his  injury,  and  at  the  end  of  three  months  was  not  able  to  ride  on  a  street 
car.  The  court,  in  its  instruction,  allowed  the  jury  to  find,  among  other 
things,  such  an  amount  as  would  fairly  and  reasonably  compensate  appellee 
for  the  value  of  the  time  lost.  This  court  said :  "Where  special  damages  ore^ 
not  such  as  the  defendant  would  naturally  anticipate  from  the  injury,  they 
must  be  pleaded  with  sufficient;  particularity  ns  fairly  to  apprise  him  of  the 
charge  he  is  to  meet.  In  2  Greenleaf  on  Evidence,  section  2o4,  after  a  state- 
ment of  the  rule  as  to  general  damages,  it  is  saidr'But  when  the  damages, 
though  natural  consequences  of  the  act  complained  of  are  not  the  necessary 
result  of  it,  they  are  termed  special  damages,  which  the  law  does  not  imply; 
and,  therefore,  in  order  to  prevent  a  surprise  upon  the  defendant,  they  must 
be  particularly  specified  in  the  declaration,  or  the  plaintiff  will  not  be  per- 
mitted to  give  evidence  of  this  at  the  trial.  *  *  *  The  petition  in  this 
case  was  not  sufficient  to  admit  the  evidence  in  question  under  the  above 
rule.  The  fact  that  this  was  the  best  season  of  the  year  for  the  plaintiff  in 
the  practice  of  his  specialty,  and  that  the  time  he  lost  was  so  valuable,  was. 
rot  to  be  inferred  from  his  injury,  or  the  bare  allegation  that  he  lost  time, 
and  to  justify  a  recovery  of  items  so  unusual  the  fact  should  have  been 
specially  pleaded."  To  the  same  effect  is  L.  &  N.  K.  R.  Go.  v.  Mason, 
supra. 

Perceiving  no  error  prejudicial  to  appellant  the  judgment  of  the  lower- 
court  is  affirmed. 
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LOUISVILLE  &  NASHVILLE  R.  R.   CO.  v.  VANARSDELL'S  ADM'R. 
(Filed  January  14,  1904— Not  to  be  reported.) 

1.  Railroads— Second  appeal— Damages— Upon  a  second  appeal  from  a 
judgment  awarding  damages  where  there  was  no  inat-erial  change  in  the 
facts,  nor  material  error  in  the  instructions  of  the  c<nirt,  the  verdict  will  not 
be  disturbed. 

2.  Master  and  servant— Where  a  train  could  have  been  stopped  in  a  given 
distance,  but  was  not  stopped  until  it  had  been  run  twice  that  distance,  the 
engineer  may  have  made  a  mistake  of  judgment  in  not  stopping  the  train, 
but  it  was  such  a  mistake  as  rendered  the  master  liable. 

C.  R.  McDowell,  J.  W.  Alcorn  and  B.  D.  Wartield  for  appellant. 

Rawllngs  &  Voris  and  Robt.  Harding  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the* court  by  Judge  O'liear. 

This  is  the  second  appeal  of  this  case.  The  opinion  upon  the  first  appeal 
which  states  the  facts  as  they  appeared  substantially  on  the  last  trial  so  far 
as  the  proof  for  appellee  is  concerned,  may  be  found  in  23  Ky.  Law  Rep., 
1666. 

The  jury  found  a  verdict  of  $3,500  for  appellee.  There  is  no  material  error  to 
be  found  in  the  instructions  of  the  court.  The  evidence  objected  to  was  con- 
sidered upon  the  former  appeal,  and  the  objections  to  it  there  disposed  of.  The 
criticism  urged  against  the  same  evidence  upon  this  appeal  goes  more,  in  our 
opinion,  to  affect  the  weight  than  the  competency  of  the  evideiice.  After  all 
it  was  a  matter  for  the  jury.  Perhaps  the  weight  of  the  evidence  Is  for  ap- 
pellant, and  the  physical  facts,  taken  in  connection  with  appellant's  evi- 
dence, barring  one  exception,  are  strongly  jjersuasive  that  the  verdict  is  not 
sustained  by  the  proof  in  the  case.  The  exception  is  that  under  all  of  the 
evidence  it  is  clearly  shown  that  by  the  proper  application  of  the  means  at 
hand  by  the  servants  irt  charge  of  appellants'  train,  after  they  had  discov- 
ered the  i)erll  of  the  child  upon  the  bridge,  the  train  could  have  been  stopped 
anyhow  within  1,200  or  1,800  feet.  As  a  matter  of  fact  the  train  was  not 
stopped  at  all  until  it  had  run  more  than  twice  that  distance.  This  is  not 
explaineil  satisfactorily,  and  doubtless  convinced  the  jury  that  the  applica- 
tion of  the  brakes  and  other  means  to  control  the  train,  was  not  made  until 
the  locomotive  was  so  close  to  the  bridge  upon  which  the  child  was  killed, 
that  they  were  then  unavailing.  This  does  not  find  that  the  engineer  in 
charge  purposely  ran  over  the  child.  He  may  have  at  the  time  thought  that 
she  would  be  able  to  get  oflf  of  the  bridge  as  the  other  ohildren  did.  and, 
therefore,  did  not  take  every  precaution  that  the  subsequent  developments 
have  shown  was  necessary  to  save  the  child's  life.  This  was  a  mistake  of 
judgment,  doubtless  an  honest  mistake.  But  it  is  a  mistake  of  that  char- 
ater  for  which  the  court  Is  of  opinion  that  the  master  is  liable  to  the  person 
injured.  Under  the  circumstances  shown  we  do  not  feel  warranteil  in  say- 
ing that  the  verdict  of  the  jury  is  palpably  against  the  weight  of  the  evi- 
dence. 

Judgment  affirmed,  with  damages. 
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GENTRY,  &c.  V.  (3ENTRY,  &c. 

(Filed  January  15,  1904— Not  to  be  reported.) 

WillH— Where  a  father  devised  to  a  son  **that  part  of  my  farm  on  which  I 
now  reside  and  bounded  as  follows  to  have  and  to  hold  to  him  and  his  heirs 
forever,"  and  by  another  clause  devised  to  his  widow  "full  and  undivided 
-control  of  my  farm  on  which  I  now  reside  so  long  as  she  lives  or  remains  my 
widow,"  it  can  not  be  presumed  that  he  used  the  words  in  a  different  sense 
and  parol  evidence  is  incompetent  to  vary  the  terms  of  the  will  or  to  show 
that  the  testator  did  not  intend  what  he  declared.  The  words  "full  and 
undivided  control"  in  the  devise  to  the  widow  vested  her  with  a  life  estiite 
«nd  she  is  entitled  to  use  the  land  free  from  the  cinims  of  any  one  during 
her  life  or  widowhood,  and  the  son  took  the  land  subject  to  the  life  estate  of 
his  mother. 

J.  E.  Fogle  tor  appellants. 

Glenn  &  liingo  for  appellees. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

David  Gentry  owned  a  tract  of  ISo  acres  of  land  on  which  he  resided  in 
Ohio  county.  Some  years  ago  his  son,  Darius,  married  and  went  to  the 
State  of  Illinois  to  reside,  but  tlie  father  desiring  him  to  return  to  Kentucky 
proposed  that  if  he  would  accept  it  and  build  on  it  and  live  there,  the  father 
would  give  him  n  certain  portion  of  the  farm;  the  sim  nccepted  the  arrange- 
ment, and  the  father  pub  hiuj  in  possession  of  the  land;  the  son  built  a  resi- 
lience, outhouses,  fencing,  etc..  enhancing  the  value  of  the  land  and  occupied 
it  up  to  the  death  of  the  father,  claiming  it  as  his  own  under  the  gift,  the 
father  saying  that  he  would  make  the  son  a  dei*d  to  the  property,  but  this 
he  failed  to  do,  and  died  leaving  a  will  by  which  he  devised  to  the  son  the 
property  referred  to.  subject  to  a  charge  of  $5<1  and  a  provision  for  his  widow. 
The  son  saved  up  the  $50  and  was  ready  to  pay  it  when  it  came  due.  but 
died  a  few  years  after  his  father,  leaving  a  widow  and  two  little  children  in 
possession  of  the  land  given  to  him.  The  widow  of  the  father  has  filed  this 
suit  against  the  widow,  of  the  son  and  his  two  infant  children  for  the  pos- 
session of  the  land  on  the  ground  that  under  the  will  of  the  husband,  she  is 
entitled  to  hold  the  land  for  her  life.  The  court  having  adjudged  in  her 
favor  the  defendants  appeal. 

Neither  the  mother  nor  son  renounced  the  provisions  of  the  will.  Its  ma- 
terial provisions  are  as  follows: 

*'I.  David  Gentry,  of  the  county  of  Ohio,  State  of  Kentucky,  being  of 
sound  mind  and  memory  and  understjindiug,  do  make  my  last  will  and 
testament  in  manner  and  form  following: 

"Ist.  I  give  and  bequeath  ton)y  son,  Darius  Gentry,  that  part  of  niy  farm 
on  which  I  now  reside  and  bounded  as  follows  (here  follows  boundary  of 
land  in  dispute)  to  have  and  to  hold  to  him  and  his  heirs  forever. 

'•2d.  I  give  and  l)equeath  to  my  son,  S.  B.  Gentry,  a  part  of  my  farm  on 
which  I  reside  bounded  as  follows  (here  follows  boundary )  to  have  and  to 
hold  to  him  and  his  heirs  forever. 

"8d.  I  also  give  and  bequeath  to  my  son,  S.  B.  Gentry  (here  follows  de- 
scription of  other  property). 
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"4th.  I  give  and  bequeath  to  my  daughter.  Claudia  Baker,  the  reinaiuder 
of  my  farm  on  which  I  now  reside  (here  follows  description)  to  have  and  to 
hold  to  her  and  her  heirs  forever. 

"6th.  I  give  and  bequeath  to  my  granddaughter,  Ethel  Wilson,  $160,  said 
sum  to  be  paid  her  by  my  sons,  Darius  Gentry,  S.  B.  Gentry  and  my  daugh- 
ter, Claudia  Baker,  or  their  heirs  equally,  viz.,  150  each,  when  my  grand- 
daughter is  married  or  reaches  her  majority;  said  sum  is  secured  to  her  by 
retaining  a  lien  on  all  my  land  bequeathed  until  said  sum  is  paid. 

"5th.  I  give  and  bequeath  to  my  wife,  Cassander  Gentry,  full  and  un- 
divided coutrol  of  my  farm  on  which  I  now  leside  so  long  as  she  lives  or  re- 
mains my  widow. 

"7th.  I  also  give  and  bequeath  to  my  wife  all  of  the  household  goods, 
farming  implements,  stock  of  all  description  and  crop  now  on  hand  on  my 
farm  or  so  much  thereof  as  remains  after  paying  all  of  my  indebtedness. 

"8th.  I  appoint  my  wife.  Cassander,  sole  executrix  of  this  my  last  will 
and  testament." 

It  is  insisted  for  appellants  that  in  the  sixth  clause  of  the  will  the  testator 
referred  only  to  the  land  that  was  then  in  his  possession,  aud  not  to  the  land 
upon  which  his  son  had  settle<l  and  which  he  then  held.  But  it  will  be  ob- 
served that  in  the  first  clause  of  the  will  in  which  the  land  claimed  by  the 
son  is  devised  to  him,  it  is  referred  to  as  "that  part  of  my  farm  on  which  I 
now  reside."  The  stmie  words  in  substance  are  used  in  the  second  clause  of 
the  will  in  the  devise  to  S.  B.  Gentry  and  in  the  fourth  clause  in  the  devise 
to  Claudia  Baker.  The  same  words  are  again  used  in  the  sixth  clause  by 
which  his  wife  is  given  "full  and  undivided  control  of  my  farm  on  which  I 
now  reside  so  long  as  she  lives  or  remains  my  widow."  It  can  not  be  pre- 
sumed that  the  testator  used  the  words  "my  farm  on  which  I  now  reside," 
in  the  sixth  clause  of  his  will  in  a  different  sense  from  that  in  which  the 
same  words  are  used  in  the  first,  second  and  fourth  clauses.  In  those  clauses 
they  evidently  ref«r  to  the  entire  tract  of  185  acres  for  the  whole  of  it  is  de- 
vised thereby  and  the  same  meaning  must  be  given  to  the  sixth  clause  where 
the  identical  words  are  again  employed.  There  is  no  latent  ambiguity  as  to 
what  the  testator  meant  by  the  words,  "My  farm  on  which  I  now  reside;" 
for  taking  the  will  as  a  whole,  it  unmistakably  shows  what  property  was 
intended  and  parol  evidence  is  incompetent  to  vary  the  will  or  to  show  that 
the  testator  did  not  Intend  what  the  will  plainly  declares.  When  the  testa- 
tor gave  his  wife  full  and  undivided  control  of  the  farm  as  long  as  she  lived 
or  remained  his  widow  he  necessfirily  devised  to  her  a  life  estate,  for  the 
words  "full  and  undivided  control,"  necessiirlly  mean  that  she  is  to  have 
the  entire  use  of  the  land  free  from  the  claims  of  any  one  during  her  life  or 
widowhood. 

By  the  will  the  son  gets  the  land  subject  to  the  life  estate  of  his  mother. 

He  can  not  claim  the  remainder  under  the  will  and  also  claim  compensa- 
tion for  his  improvements  against  the  will.  If  compensation  is  claimed  for 
improvements,  the  right  to  take  anything  under  the  will  is  renounced  and 
the  property  devised  in  this  clause  of  the  will,  will  pass  as  undevised  estate 
to  the  heirs  at  law  of  the  testator  subject  to  the  statute  requiring  heirs  to  be 
equalized  in  the  division  of  the  undevised  estate  considering  what  each  haa 
heretofore  received  under  the  will  or  otherwise.     If  compensation  is  allowed 
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for  the  iniproTements  it  must  be  on  the  principles  applicable  to  parol  ven- 
dees of  landmaking  improvements.  We  do  not  see  that  the  son  in  his  life- 
time did  any  overt  act  or  followed  any.  course  of  conduct  that  could  hav& 
misled  anybody.  He  remained  in  possession  of  his  land  claiming  and  im- 
proving it  as  his  own,  the  widow  acquiescing  in  his  claim.  The  case  is  here 
on  demurrer,  and  on  the  face  of  the  answer  there  is  not  enough  to  show  that 
the  son  waived  his  right  or  elected  to  take  under  the  will.  He,  not  havings 
waived  his  rights,  his  widow  and  children  succeeded  to  them  and  may  make 
the  same  plea  that  he  could  have  made.  Their  answer  is  substantially  good 
as  to  the  enhancement  of  the  land  by  his  improvements.  The  plaintiff  may 
have  it  made  more  specific  if  she  desires.  On  the  return  of  the  case  the  per- 
sonal representative  of  Darius  Gentry  should  be  made  a  party  defendant,  so 
that  Any  money  that  may  be  allowed  may  be  paid  to  him  and  he  can  litigate 
the  amount  due  on  account  of  the  betterments  placed  on  the  land  by  his  in- 
testate. The  court  on  final  hearing  will  protect)  the  interests  of  the  infanta 
as  far  as  it  may  be  done  under  the  evidence,  by  such  judgment  as  seems, 
proper. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  on  the 
question  of  the  enhancement  of  the  land  by  the  improvements  of  the  intes- 
tate not  Inconsistent  with  this  opinion. 


SMALLHOUSE  v.  AMERICAN  NATIONAL  BANK. 

(Filed  January  15,  1904— Not  to  be  reported.) 

Bills  and  notes —In  an  action  by  a  bank  seeking  to  hold  an  assignor  upon 
a  promissory  note  a  defense  that  the  bank  failed  to  prosecute  the  makers  to 
Insolvency  within  a  reasonable  time  will  not  avail  where  it  is  shown  that 
assignor  repeatedly  promised  and  assured  the  bank  that  he  would  see  the 
makers  of  the  note  and  either  have  it  paid  or  secured,  such  assurances  being 
calculated  to  throw  the  bank  off  its  guard  and  induce  it  to  delay  the  insti- 
tution of  a  suit  against  the  makers. 

C.  P.  Motley  and  W.  B.  Gaines  for  appellant. 

Wright  &  McElroy  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  American  National  Bank  against  C.  G. 
Smallhouse.  seeking  to  hold  him  liable,  as  assignor,  upon  a  promi.ssory  note 
for  $5,500,  payable  to  the  appellee.  The  defense  was  failure  on  the  part  of 
the  bank  to  pi^secute  the  makers  of  the  note  to  insolvency  within  a  reason- 
able time. 

This  is  the  second  time  this  case  has  been  here  on  appeal.  Upwn  the  orig- 
inal trial  in  the  court  below>  after  all  the  appellee's  (plaintiff's)  evidence 
was  in,  the  court,  deeming  that  the  evidence  did  not  show  reasonable  dili- 
gence, gave  a  peremptory  instruction  to  the  jury  to  find  for  the  defendant 
(appellee  on  first  appeal).  The  bank  brought  the  record  up  to  this  court  on 
appeal,  where  it  was  reversed,  in  an  opinion  to  be  found  in  the  23  Ky.  Law 
Hep.,  2882.     The  opinion,  on  the  first  appeal,  elaborately  sets  forth  all  the 
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facts,  making  it  unnecessary  to  repeat  them  here.  Upon  return  of  the  case, 
a  retrial  was  had,  yvhich  resulted  in  a  verdict  for  the  appellee  for  the  full 
amount  sued  for;  from  which  appellant  is  prosecuting  this  appeal.  To 
overcome  the  plea  of  negligence  in  prosecuting  the  makers  of  the  note  to  in- 
solvency within  a  reasonable  time,  the  bank  pleaded  that  it  was  induced  to 
bring  suit  by  the  request  of  the  assignor,  and,  in  support  of  this  plea,  intro- 
duced stveral  letters  from  it  to  him,  on  the  subject  of  the  note,  and  his  re- 
plies thereto.  Nearly  all  of  the  material  evidence  upon  this  issue  was 
contained  in  this  correspondence.  As  to  its  weight,  it  was  said  in  the  orig- 
inal opinion:  "It  is  apparent  that  the  repeated  pro^uises  and  assurances 
made  by  the  appellee,  Smallhouse,  to  the  appellant  that  he  would  see  the 
makers  of  the  note,  and  either  have  it  paid  or  secured,  were  calculated, 
whether  so  Intended  or  not,  to  throw  appellants  oflf  their  guard,  and  to  in- 
duce them  to  delay  the  institution  of  a  suit  against  the  makers.  This  was 
especially  true  in  view  of  the  close  and  intimate  business  relations  which 
had  existed  ])etween  the  parties  for  such  a  long  p«rlod  nf  time,  and  thus 
having  both  by  words  and  acts  induce  the  appellee*  to  postpone  resorting  to 
the  courts,  he  can  not  rely  upon  their  delay  as  an  act  of  negligence  to  escape 
liability." 

The  same  corre.spondence.  which  was  introduced  upon  the  original  trial  In 
the  court  below,  was  inii-oduced  in  the  second  trial,  and  the  only  additional 
evidence  heard  was  the  testimony  of  C.  G.  Smallhouse  himself,  which,  when 
examined  and  aiuilyzed,  does  not  seriously  militate  against  that  of  the  ap- 
pellee. The  (correspondence  was  the  same,  and  speaks  for  itself.  These  let- 
ters show  that  the  indulgence  granted  was  at  the  request  of  Smallhouse,  and 
as  their  genuineness  was  not  denied  by  him.  It  seems  to  us  that  he  Is  con- 
cluded by  the  effect  given  them  In  the  opinion  on  the  first  appeal,  and  that, 
If  a  motion  had  been  made  therefor  appellee  would  have  lieen  entitled  to  a 
peremptory  instruction  at  the  close  of  all  the  evidence  in  the  case;  but, 
waiving  this,  the  court  properly  overruled  the  motion  of  appellant  for  a 
peremptory  Instruction,  and  gave  the  jury  the  whole  law  of  the  case  in  the 
instructions. 

Perceiving  no  error  in  the  record  the  judgment  is  affirmed. 


JABINE,  &c.  V.  SAWYER,  &c. 

(Filed  January  15,  1904— Not  to  be  reported.) 

Wills— Cnnstructlon— Where  a  testator  devised  his  property  to  his  wife  for 
life, and  pnivided  that  at  her  death  It  shall  be  equally  divided  among  his  chil- 
dren and  a  grandson,  and  that  at  their  death  It  should  descend  to  their  chil- 
dren, upon  the  death  of  the  widow  who  h^ld  the  life  estate,  the  children  and 
grandson  took  a  vested  life  estate  in  the  devised  real  property  with  remain- 
der over  In  fee  to  their  children. 

Jos.  T.  Noe  and  J.  A.  Dean  for  appellants. 

Wilfred  Carlco  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 
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James  S.  Sawyer  died,  testate,  at  his  residencn  in  Owensboro,  Daviess 
county,  Ky.    His  will,  which  was  adniitt'ed  to  probate,  is  as  follows: 

"Owensboro,  Feb.  21st,  1893.— I,  James  Sawyer,  of  Owensboro,  Ky.,  being 
as  I  believe  of  sound  and  disposing  mind,  and  realizing  my  time  here  on 
earth  must  necessarily  be  short,  do  make  and  declare  this  to  be  my  last  will 
and  te.stament: 

"Item  1st.  After  my  funeral  expenses  and  other  few  debts  are  paid,  and 
by  agreement  with  my  wife  and  desiring  that  she  should  enjoy  the  same 
comforts  which  she  has  received  during  my  lifetime.  I  hereby  bequeath  to 
her  during  her  lifetime,  or  so  long  as  she  remains  my  widow,  the  income  of 
all  ray  property,  real,  personal  and  mised,  to  be  used  by  her  tu  support  her- 
self and  our  children,  assuming  she  would  prefer  this  to  the  one-third  of  my 
estate  allowed  by  law. 

"Item  2d.  At  her  death  it  is  my  wish  that  said  proi;)erty  shall  be  equally 
divided,  share  and  share  alike,  amongst  our  own  children  and  little  grand- 
son, James  S.  Jabine,  if  then  surviving,  or  to  those  who  may  survive  in 
equal  shares.  I  refrain  from  making  any  division  of  the  property  now,  as 
values  of  same  may  be  altogether  different  at  time  of  apportionment,  and 
not  wishing  there  should  be  any  partiality  shown,  devise  that  the  division 
be  made  at  their  mother's  death,  and  when  this  shall  be  done  it  is  my  wish, 
so  far  as  the  real  estate  goes,  it  shall  be  given  to  them  and  held  by  each  one 
of  my  children  as  well  as  my  grandson  as  separate  estate,  and  to  be  free 
from  the  control  (so  far  as  my  daughters  are  concerned)  from  any  husband 
they  may  have,  for  their  support  and  that  their  children  and  at  the  parent'a 
death  descend  to  said  children. 

*'Item  8d.  And  it  is  also  my  wish  that  the  real  estate  ujy  son  and  grand- 
son shall  acquire  by  this  instrument  shall  be  devised  for  their  own  u^e  and 
that  of  their  children  also,  and  it  is  understood  that  in  the  event  of  any 
of  our  children  or  grandson  dying  without  issue  their  share  or  shares  of 
my  estate  shall  be  divided  equally  amongst  those  remaining.  Should  all 
die,  however,  which  is  not  at  all  probiible,  it  is  my  wish  then  that  such 
property  as  may  be  left  shall  go  to  my  own  family  in  England  or  wherever 
they  may  be. 

"Item  4th.  I  give  to  my  wife  authority,  on  the  advice  of  her  best  friends, 
in  the  event  of  its  appearing  that  any  of  my  present  investments  can  be  sub- 
stituted for  others  offering  greater  inducements,  that  she  may  make  a  change 
whenever  that  is  best,  always,  of  course,  looking  fully  to  safety  of  principal. 

"This  will  being  written  in  my  own  handwriting  and  in  testimony 
whereof  I  have  signed  my  name  the  above  day  and  date. 

(Signed)    "JAMES  SAWYER. 

"All  other  disposition  of  my  property  previously  made  is  hereby  cancelled. 

(Signed)    "JAMES  SAWYER." 

This  action  was  instituted  to  obtain  a  construction  of  this  will.  The- 
widow  is  now  dead,  and  neither  of  his  children,  nor  his  grandson,  James  S. 
Jabine,  have  any  children,  and  the  question  is,  what  estate  these  named 
devisees  take  under  the  will?  The  cardinal  rule  for  the  construction  of  willa 
is  to  ascertain,  and  carry  into  effect,  the  intention  of  the  testator,  and,  as 
these  Instruments  are  frequently  written  under  the  stress  of  illness  on  the 
part  of  the  testator,  and  often,  of  necessity,  by  persons  unskilled   in   the 
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drafting  of  legal  doouments,  it  results  that  the  courts,  In  .order  to  reach  the 
intention  of  the  testator,  place  a  popular,  rather  than  a  technical,  construc- 
tion upon  the  meaning  of  the  words  used,  and,  viewing  the  instrument  as  a 
whole,  seek  to  effectuate  his  intentions  by  giving  a  reasonable  construction 
to  every  part. 

The  court  below  "adjudged  that  the  testator,  James  Sawyer,  by  his  will. 
Invested  his  children,  G.  A.  Sawyer,  Virginia  Sawyer  and  Ann  Luckett, 
and  his  grandson,  J.  S.  Jabine,  with  a  defeasible  fee,  subject  to  the  life 
estate  of  his  widow  in  all  the  real  estate  owned  by  the  testator,  and  that  the 
period  of  defeasance  was  the  death  of  his  widow.  It  is  further  adjudged 
that,  the  said  three  children  and  grandson  of  testator  having  survived  the 
widow  and  life  tenant,  upon  her  death  became  vested  with  an  indefeasible 
fee  in  all  the  real  estate  owned  by  the  testator,  taking  a  separate  estate 
therein." 

In  this  conclusion,  we  think  the  learned  chancellor  erred.  There  is  no 
dispute  that  the  testator's  widow  took  a  life  estate,  but.  it  seems  to  us,  con- 
sidering the  instrument  as  a  whole,  that,  instead  of  a  defeasible  fee.  the  ' 
children  and  the  grandson  of  the  testator  took  only  a  contingent  remainder 
for  life,  with  remainder  in  fee  to  their  children,  the  contingency  being 
whether  they  died  childless  during  the  life  of  the  testator's  widow.  After 
the  death  of  the  first  life  tenant  the  estate  of  the  children  and  grandchildren 
became  vested.  The  position  that  the  children  and  grandson  took  a  de- 
feasible fee,  is  not  upheld  by  the  line  of  authorities  cited,  wherein  the  testa- 
tor devised  his  estate  to  his  "children,"  and  "to  their  heirs."  or  to  "the 
heirs  of  their  body, "  and  wherein  this  court  held  that  the  language  used 
vested  the  children  with  a  fee-simple  estate.  Ordinarily,  the  word  "heirs," 
or  "heirs  of  their  body."  are  words  of  limitation,  and,  by  their  own  force, 
convey  the  idea  of  a  fee-simple  estate.  On  the  contrary,  the  word  "chil- 
dren," when  used  in  a  like  connection,  is  a  word  of  purchase,  and  shows  an 
intention  to  invest  the  first  devisee  with  a  particular  estate,  with  remainder 
over  to  the  "children"  in  question.  We  do  not  mean  to  say  that  this  in  an 
unalterable  rule  as  to  these  words;  there  are  cases,  when,  in  order  to  effec- 
tuate the  manifest  intention  of  the  testator,  the  word  "children"  is  con- 
strued an  if  the  word  "heirs"  was  used.     (Williams  v.  Duncan,  92  Ky.,  126. ) 

But,  unless  it  is  necessary  to  effectuate  the  manifest  intention  of  the  tes- 
tator after  a  survey  of  the  whole  will,  the  word  "heirs"  is  a  word  of  limita- 
tion, and  the  word  "children"  is  a  word  of  purchase. 

By  the  second  item  the  testator,  after  providing  that  his  property  shall  be 
divided  after  the  death  of  his  widow,  because  of  the  imceriain  values,  -and 
expressing  the  desire  for  an  impartial  division  to  be  made  between  his  chil- 
dren and  grandson,  uses  this  language:  "It  is  my  wish,  so  far  as  the  real 
estate  goes,  it  shall  be  given  to  them  (children  and  grandson)  and  held  by 
each  one  of  my  children  as  well  as  my  grandson,  as  separate  estate,  and  to 
be  free  from  the  control  (so  far  as  my  daughters  are  concerned)  from  any 
husband  they  may  have  for  their  support  and  that  of  their  children,  and  at 
the  parent's  death  descend  to  said  children." 

In  the  case  of  Calmes  v.  Kubanks,  19  Ky.  Law  Rep..  327,  the  te.stator  con- 
veyed certain  real  estate  to  his  daughter,  and,  at  her  death,  to  descend  to 
her  childfen.    It  was  held  that  the  daughter  took  an  estate  for  life,  with  re- 


CITY  OF  0WEN8B0K0  V.  TOBK'B  ADM^R.  1439 

mainder  to  the  ohildren  in  fee  at  her  death.  In  the  case  of  Bedford  v.  Bed- 
ford's Adm'r,  18  Ky.  Law  Rep.,  194,  real  property  was  devised  to  the 
testator's  daughter,  the  property  to  go  to  her  ohild,  or  children,  at  her  death. 
It  was  held  that  the  daughter  took  a  life  estate,  with  remainder  in  fee  to  her 
ohild,  or  children.  This  is  a  very  instructive  case,  as  affording  an  apt  illus- 
tratlon  of  the  difference  between  the  use  of  the  words  "heirs"  and  "chil- 
dren" In  wills.  The  testator  left  other  real  estate  than  that  above  men - 
Cloned,  to  his  daughter,  Elizabeth  Bedford,  and  her  heirs  forever.  This 
language  was  held  to  invest  the  daughter  with  a  fee  simple  estate  in  the  de- 
mised property. 

We  conclude,  then,  that,  since  the  death  of  the  testator's  widow,  bis  chil- 
clren  and  grandson  have  a  vested  life  estate  In  the  devised  real  property,  with 
remainder  over,  in  fee.  to  their  children. 

For  the  reasons  above  indicated  the  judgment  is  reversed  for  proceedings 
oonsistent  with  this  opinion. 


CITY  OF  OWKNSBORO  v.  YORK'S  ADM'R. 
(Filed  January  16,  KOi, ) 
Original  opinion,  ante,  1397. 
G.  W.  Jolly  for  appellant. 

Winfred  Carico  and  Burkhead  &  Clements  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Judge  Barker  delivered  the  following  dissenting  opinion : 

Finding  myself  unable  to  concur  in  the  conclusions  reached  by  the  ma- 
jority of  the  court  in  this  case,  I  respectfully  submit  the  following  reasons 
therefor : 

I  have  no  fault  to  find  with  the  rule  at  law,  that  an  infant  is  to  be  held  to 
no  higher  standard  of  responsibility  for  his  acts,  than  is  commensurate  with 
Ills  age  and  experience.  There  is  little  or  no  difference  between  my  brethren 
of  the  majority  and  myself,  as  to  the  facts  in  thisunse;  the  divergence  of 
our  views  begins  with  the  application  of  those  facts,  or  rather,  the  couclu- 
aions  of  law  to  be  deduced  therefrom. 

The  infant  decedent,  James  P.  York,  was  one  of  a  number  of  boys  who 
"Were  playing  at  the  corner  of  Cherry  and  Elm  streets  In  Owensboro,  Ky. .  on 
the  night  of  his  death.  It  had  been  discovered  by  the  boys  that  the  wire 
rope  which  was  used  to  lower  and  elevate  the  electric  lamp  at  the  corner  in 
question  had  become  charged  with  electricity,  or,  to  use  the  language  of  the 
boys  them.se1ves,  "it  was  hot."  This  rope  was  not  dangling  in  the  street, 
or  over  the  sidewalk,  where  one  might  come  in  contact  with  it  by  inadvert- 
ance,  or  accident,  but  was  securely  locked  on  the  electric  light  pole,  about 
four  feet  from  the  pavement.  Just  prior  to  the  accident,  a  man,  passing 
along,  had  warned  the  boys  not  to  touch  the  rope,  and  that,  if  they  did,  it 
would  kill  them.  It  is  not  clear  that  the  decedent  was  there  at  the  tin.e 
this  warning  was  given,  but  it  is  certain  that  he  arrived  on  the  ground 
-within  a  few  minutes  thereafter,  and  heard  the  boys  discussing,  in  t)oyish 
fashion,  the  danger  of  touching  the  rope,  and  playfully  daring  each  other  to 
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do  so.  one  boy  saying  that  he  would  give  a  nlckle  to  any  of  the  other  boys 
who  would  touch  the  rupe. 

At  this  time  the  decedent  was  sitting  on  a  fence  along  the  property  line- 
next  to  the  street,  in  easy  conversational  distance  of  the  boys  on  the  pave- 
ment, discussing  the  danger  of  touching  the  wire;  and  while  this  discussion 
was  going  on,  he  jumped  down  to  the  pavement,  and  said  that  he  was  not 
afraid  to  touch  it,  provided  he  could  get  a  planlv  to  stand  upon.  There  was  a 
house  being  built  in  the  immediate  neighborhood,  and,  from  the  debris 
around  it,  a  plank  was  obttiined,  either  by  the  decedent,  or  one  of  the  boys- 
for  him.  This  plank  being  placed  on  the  pavement,  the  decedent  stepped 
upon  it,  grasped  the  charged  wire,  and  was  insttmlly  killed.  Just  before  he 
stepped  on  the  plank,  one  of  the  boys  said  to  him,  "Don't  touch  it,  Jimmy, 
it  will  kill  you."     Another  one  said,  "Oh,  he's  got  rubber  in  his  shoes." 

Admitting  the  negligence  of  the  municipality,  in  permitting  the  wire  rope 
to  become  charged  with  electricity,  it  seems  to  me  cletir  that  the  decedent 
was  guilty  of  such  contributory  negligence  as  entitled  the  appellant  munici- 
pality to  a  peremptory  instruction.  When  all  of  the  facts  are  admitted,  the 
question  of  contributory  negligence  becomes  a  rul«  of  law  to  be  applied  by 
the  court.  That  the  decedent  knew  the  wire  was  charged  with  electricity  ap- 
pears from  the  uncontradicted  testimony;  that  he  was  especially  warned,  if 
he  touched  it  he  would  be  killed;  that  he  fully  appreciated  the  danger,  i& 
clearly  demonstrated  by  the  fact  that  he  would  not  touch  it  without  attempt- 
ing to  Insulate  himself  from  the  effect  of  the  current  by  placing  a  plank  on 
the  pavement,  upon  which  he  proposed  to  stand  while  performing  the  act 
which  caused  his  death.  Jimmy  York  knew  that  the  rope  was  charged  with 
electricity,  and  he  knew  that  unless  he  insulated  himself  against  the  current 
with  which  i't  was  charged,  if  he  touched  it,  he  would  lose  his  life.  There 
was  no  contrariety  of  evidence  on  this  point.  The  mistake  the  decedent 
made  was  in  the  defectiveness  of  the  insulation  which  he  selected.  It  is  a 
well  known  fact  that  a  dry  plank,  free  from  nails,  affords  at  least  fair  insu- 
lation from  electricity,  when  placed  under  the  feet  of  one  proposing  to  come 
in  contact  with  it.  It  is  also  known  that  a  damp  plank,  or  one  containing 
nails  driven  through  it,  will  not  afford  such  immunity  from  danger.  The 
pLank  selected  in  this  case  for  some  reason  was  not  a  nonconductor  of  elec- 
tricity, hence  the  death  of  Jimmy  York.    . 

I  do  not  know  how  appellant  could  bring  home  to  the  decedent  the  knowl- 
edge of  the  danger  of  touching  the  wire  more  completely  than  was  done  in 
this  case,  where  all  of  the  evidence,  both  that  of  appellant  and  that  for  ap- 
pellee, shows  that  he  was  told  of  the  fact  that  the  wire  was  charged  with 
electricity,  and  solemnly  warned  that  if  he  touched  it  he  would  be  killed; 
nor  do  I  know  how  his  appreciation  of  that  danger  could  be  brought  home  to 
him  more  completely  than  by  showing,  as  was  done  in  this  case  by  the  un- 
contradicted evidence,  that,  before  he  would  touch  the  rope  he  undertook  to 
insulate  himself  against  the  effect  of  the  current.  His  act  was  one  of  delib- 
eration, not  of  inadvertence  or  accident;  it  was  done  with  a  due  apprecia- 
tion on  his  part  of  the  danger  involved  in  the  act.  Now,  what  is  the  differ- 
ence between  the  responsibility  of  an  adult,  and  a  boy  twelve  years  old,  in  a. 
case  like  this:-'  As  to  the  former,  it  is  well  stated  in  the  opinion  of  the  ma- 
jority of  the  court,  his  guilt  of  contributory  negligence,  from  the  admitted 
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tacTBBi,  wonM  1)6  oonbhisive.  The  only  difference  in  the  case  of  the  latter, 
ariees  from  tli«  «wertainty  as  to  whether  or  not  he  had  sufficient  under- 
6ta]iddng  to  appreciate  the  known  danger.  When  this  fact  is  clearly  estab- 
li«bed  against  an  infant,  there  is  no  difference  in  the  rule  of  law  with  regard 
to  responsibility  between  him  and  an  adult;  and,  in  this  case,  the  decedent 
•demonstrated  beyond  doubt  that  he  did  both  know  and  appreciate  the  dan^ 
ger  of  touching  the  charged  rope  in  question. 

It  may  be  instructive  to  refer  to  some  of  the  evidence  of  the  little  boys  on 
the  snbjeot  of  the  decedent's  knowledge  of  the  danger  of  touching  the  wire. 
John  Garrett,  on«  of  the  boys  present  at  the  time  of  the  accident,  was  asked 
this  ^question : 

**Q.  Did  you  hear  any  converstition  about  the  time  just  before  Jimmy 
York  touehed  the  wire,  about  the  wire  in  any  way,  and  while  Jimmy  was 
there?" 

*-'A.  They  all  knew  the  wire  would  shock  them  if  they  touched  it." 

Claude  Jarboe  was  asked : 

"'  Q.  Did  you  boys  know  it  was  dangerous?" 

**A,  Yes,  sir." 

The  uncontradii;ted  testimony  of  the  witnes.ses  present  at  the  time  of  the 
AC'jident,  aiK)  his  own  nction  in  taking  jueasures  to  insulate  himself  from 
the  kuuwn  danger,  conclusively  show  that  Jimmy  York  knew  of  the  pres- 
ence of  the  electricity  in  the  wire,  and  knew  the  danger  that  would  accrue 
to  him  if  he  touched  it  without  being  properly  insulated;  that  he  made  a 
miscalculation  as  to  the  serviceableness  of  the  .method  of  insulation  adopted 
was  no  fault  of  appellant;  he  could  not,  legally,  coquette  with  death  at  its 
expense. 

In  all  of  the  cases  cited  in  the  opinion,  holding  that  the  question  of  the 
responsibility  of  youth  is  a  fact  for  the  determination  of  the  jury,  the  ques- 
tion, as  to  whether  or  not  the  youth  knew  of  the  existence  of  the  danger,  or 
appreciated  it,  if  known,  was  in  dispute,  and,  of  necessity,  this  was  an  issue 
for  the  decision  of  the  jury;  but,  where  the  facts,  as  in  this  ca.se,  without 
contradiction,  show  both  the  knowledge  and  its  appreciation  by  the  youth, 
then,  the  appellant  was  entitled  to  the  rule  of  law  arising  from  the  admitted 
facts,  and,  theivfore,  to  a  peremptory  instruction;  unless  it  bo  determined 
that  no  amount  of  uncontradicted  testimony  is  sufficient  to  convict  an  in- 
fant of  contributory  negligence. 

Much  is  said,  in  the  opinion,  on  the  subject  of  the  subtle  danger  attending 
the  use  of  electricity;  this  is  true;  an  electric  current  is  not  only  dangerous, 
but,  being  invisible,  noiseless  and  odorless,  it  is  often  impossible  to  detect 
its  presence  until  its  deadly  work  is  done;  and,  for  this  reason,  a  higher 
measure  of  responsibility  rests  upon  those  who  use  it  as  a  means  of  com- 
merce, than  arises  from  the  use  of  any  other  known  power;  but,  when  actual 
knowledge  of  the  exi-stence  of  this  danger,  and  a  due  appreciation  thereof,  is 
established  by  all  the  evidence,  the  difference  between  it  and  any  other  dan- 
ger vanishes. 

It  seems  to  me  that  this  case  records  the  h igh- water  nuirk  thus  far  reached 
by  that  everHooding  tide  of  speculative  litigation,  which  threatens  to  over- 
whelm the  courts  of  the  country;  litigation  wherein  sufferers  from  the  con- 
sequences of  their  own  wanton  and  reckless  negligence  seek  remuneration 

vol.  25—91 
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from  those  upon  whose  property  they  have  trespassed,  and  which  enables 
.juries  to  constitute  themselves  vicarious  almoners  for  the  distribution  of 
charity  amonj?  petitioners  whose  misfortunes  excite  their  sympathy. 


LOUrSVIUiE  &  NASHVILLE  R.  R.  CO.  v.  COMMONWEALTH. 
(Filed  January  15«  1904.) 

Railroads— Separate  coach  law — Where  a  railroad  company  was  indicted 
for  discrimination  in  the  quality,  convenience  and  accommodation  of  the 
cars  and  coaches  set  apart  for  colored  people,  and  a  colored  passenger  alleged 
that  he  was  forced  to  travel  in  a  tiaggage  car,  it  was  not  a  c-tse  of  discrim- 
ination, because  there  is  no  charge  in  the  indictment  that  there  was  no  sep- 
arate coach,  but  it  charges  a  difference  in  the  quality,  convenience  and  ac- 
commodations of  the  car  that  a  colored  man  was  forced  to  ride  in.  In  this 
prosecution  a  demurrer  should  have  been  sustained  to  the  indictment,  be- 
cause if  the  conductor  forced  the  colored  man  to  ride  in  the  baggage  car,  the 
conductor,  and  not  the  company,  violated  the  statute. 

2.  Same— Where  a  train  had  no  caboose,  but  used  the  combination  car  de- 
scribed as  a  calH)ose,  and  was  a  freight  train,  and  under  section  801,  Ken- 
tucky Statutes,  although  it  ctirried  a  caboose  for  employes  and  passengers, 
the  railroad  comptiny  was  under  no  obligation  to  provide  separate  coaches 
for  white  and  colored  passengers,  the  law  does  not  prescribe  that  such  a  car 
fihall  be  so  constructed. 

C.  J.  Waddill,  E.  W.  Hines  and  D.  B.  WarHeld  for  appellant. 

John  L.  Grayot  and  N.  B.  Hays  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  trial  under  the  indictment  resulted  in  the  imposition  of  a  fine  of  1500. 
The  indictment  reads  as  follows:  "The  grand  jurors  of  the  county  of  Hop- 
kins, in  the  name  and  by  the  authority  of  the  Commonwealth  of  Kentucky, 
accuse  the  Louisville  &  Nashville  R.  R.  Co.  of  the  offense  of  making  a 
difference  and  discrimination  in  the  quality,  convenience  and  accommoda- 
tion in  the  cars,  coaches  and  partitions  set  apart  for  white  and  colored  pas- 
sengers, committed  In  manner  and  form  as  follows,  to  wit:  The  said  Louis- 
ville &  Nashville  K.  R.  Co.,  In  the  said  county  of  Hopkins,  on  the  —  day  of 
September,  IftOJ,  and  before  the  finding  of  this  Indictment,  did  make  a  differ- 
ence and  discrimination  in  the  quality,  convenience  and  accommodations  In 
a  car,  coach  and  partition  set  apart  for  white  and  colored  ptissengers,  In 
this,  that  a  colored  passenger  was  forced  and  compelled  to  travel  and  remain 
In  the  baggage  car  or  piirtltlon  from  Madlsonvllle,  Ky.,  to  Providence.  Ky., 
which  had  no  fire,  seats  or  other  itccom-mailatlons.  like  those  of  the  car  or 
partition  set  apart  for  the  white  passengers." 

The  court  held  the  indictment  good  on  demurrer.  The  first  question  for 
review  is,  the  action  of  the  court  on  the  question  raised  by  demurrer,  to  de- 
termine which  requires  a  brief  review  of  the  separate  coach  law.  By  section 
795.  Kentucky  Statutes,  railroad  companies  are  required  to  furnish  separate 
coaches  for  white  and  colored  iMissengers,  and  It  Is  provided  therein  that  each 
compartment  divided  by  a  substantial  wooden  piartition  with  a  door  therein. 
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shall  be  deemed  a  separate  coaoh.  By  section  796,  Kentucky  Statutes,  it  is 
provided  that  railroad  companies  shall  make  no  discrimination  in  the  qual> 
ttjt  convenience  or  accommodations  in  the  cars  or  coaches,  or  partitions  set 
apart  for  white  and  colored  iiassengerj.  Section  799,  Kentucky  Statutes,  re- 
quires conductors  to  assign  a  white  or  colored  passenger  to  his  or  her  respec- 
tive car  or  coach  or  compartment.  For  a  failure  of  such  duty,  section  800, 
Kentucky  Statutes,  imposes  a  penalty  upon  the  conductor.  Section  801, 
Kentucky  Statutes,  excepts  from  the  operation  of  the  separate  coach  law, 
"'the  transportation  of  passengers  in  any  caboose  oar  attached  to  a  freight 
train."  The  railroad  company  is  finable  for  the  failure  to  provide  separate 
ooaches  or  compartments  for  white  and  colored  pasfengerF.  The  failure  to 
^o  so  is  in  violation  of  section  795,  Kentucky  Statu t3F.  If  it  provides  the 
separate  coaches  or  compartments  and  is  guilty  of  discrimination  in  quality, 
•convenience  or  accommodations  in  the  cars  thus  provided,  it  is  guilty  under 
section  790.  The  indictment  in  this  case  is  not  under  section  796,  Kentucky 
Statutes,  for  the  failure  to  provide  separate  coaches  or  compartments  for 
vrhite  and  colored  passengers,  but  Is  under  section  796  for  discrimination. 
A  case  of  discrimination  arises  when  the  railroad  company  has  provided  the 
separate  coaches  or  compartments  for  white  and  colored  passengers  respec- 
tively, for  if  no  separate  coaches  are  provided,  the  offense  is  not  for  discrim- 
ination, but  for  the  failure  to  provide  separate  coaches  or  compartments. 
The  indictment  does  not  charge  that  there  was  no  separate  coach  or  com- 
partment provided  for  colored  passengers,  but  that  there  was  a  difference 
and  discrimination  in  the  quality,  convenience  and  accommodations  in  the 
cars  set  apart  for  white  and  colored  passengers.  The  discrimination  alleged 
In  the  language  of  the  indictment  is:  ''That  a  colored  passenger  was  forced 
and  compelled  to  travel  and  remain  in  the  baggage  coir  from  Madisonville, 
Ky.,  to  Providence,  Ky.,  which  had  no  fire,  seats  or  other  accommodations, 
like  those  of  the  car  or  partition  set  apart  for  the  white  passengers." 

Xt  is  not  charged  that  the  baggage  car  was  set  apart  for  the  use  of  colored 
passengers,  but  that  a  colored  passenger  was  forced  and  compelled  to  travel 
therein.  If  the  conductor  wrongfully  compelled  the  colored  i>assenger  to 
ride  in  the  baggage  car,  the  conductor,  and  not  the  railway  company,  vio- 
lated the  statute.  (Louisville  &  Nashville  B.  B.  Co.  v.  Commonwealth,  99 
Ky. ,  668. )  The  averment  that  the  colored  passenger  was  forced  to  ride  in 
the  baggage  car  is  not  equivalent  of  a  charge  that  the  railroad  company 
failed  to  provide  a  car  or  compartment  for  colored  passengers  like  that  pro- 
vided for  white  passengers.  While  the  indictment  charges  discrimination  in 
general  terms,  yet  when  the  acts  constituting  the  offense  are  described,  they 
do  not  show  a  discrimination  in  providing  a  car  or  compartment  for  colored 
passengers.    The  demurrer  should  have  been  sustained  to  the  indictment. 

The  evidence  shows  that  the  train  in  question  was  scheduled  to  run  as  a 
passenger  train  between  Providence  and  Earlington,  except  Sundays.  When 
80  run  it  consisted  of  two  coaches,  one  of  which  was  a  combination  baggage 
and  passenger  car,  divided  by  a  partition  Into  two  compartments,  one  of 
"Which  was  used  for  baggage,  mail  and  express,  and  the  other  compartment 
for  colored  passengers.  The  train  was  not  scheduled  to  run  on  Sundays,  but 
on  that  day  was  run  as  a  coal  train.  It  had  no  caboose,  but  used  the  com- 
bination car  described  as  a  catoose.     It  was  so  run  on  the  day  the  colored 
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passenger  was  put  in  the  baggage  oompartuient.  It  was  a  freight  train.. 
Under  section  801,  although  it  carried  a  caboose  for  employes  and  passen- 
gers, the  railroad  company  was  under  no  duty  to  provide  separate  coaches 
for  white  and  colored  passengers.  The  law  does  not  presorilje  how  a  ^*oa- 
boose  car"  shall  be  conatructt'd.  It  may  be  constructed  with  or  without 
compartments;  it  may  have  one  or  more  compartments.  A  caboose  car  is  a 
car  attached  to  the  rear  of  a  freight  train  fitted  up  for  the  accomraodatioD 
of  the  conductor,  brakemen  and  chance  pns.sengers.  The  combination  ear- 
in  this  case  was  used  for  the  brakemen  and  chance  passengers.  The  legisla- 
ture evidently  intended  to  relieve  railroad  companies  from  furnishing  sep- 
arate coaches  were  a  fi'eight  train  is  operated,  although  it  carries  passengers 
in  the  caboose  car.  We  are  of  the  opinion  that  the  company  was  under  no- 
obligation  to  carry  a  separate  coach  or  have  S3parate  compartments  for  wblte^ 
and  colored  passengers  in  the  train  in  question,  for  it  was  a  freight  traint 
carrying  a  combination  car  used  as  a  caboose. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


CINCINNATI,   NEW  ORLEANS  &  TEXAS  PACIFIC  RY.  CO.  v.  HAL- 
COMB. 

(Filed  January  15,  1904— Not  to  be  i-eported.) 

Railroads— Damages— Evidence— In  an  action  for  damages  against  a  rail- 
road company  charging  that  the  conductor  shoved  appellee  off  the  traltt- 
causing  her  t^  fall  and  to  be  injured,  the  fact  that  appellee  walked  two  and 
one  half  miles  with  an  escort  without  saying  anythlns  about  the  treatment 
of  the  conductor  and  never  spoke  of  it  at  her  boarding  house  until  some  time 
after  she  had  reached  it.  renders  her  statement  improbable  and  the  verdict 
of  the  jury  awarding  her  damages  is  palpably  against  the  weight  of  evidence. 

O.  H.  Waddell  and  John  Graham  for  appellant. 

Edwin  P.  Morrow  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee  boarded  appellant's  train  at  Somerset  as  a  passenger  for  Tate- 
ville,  and  claimed  that  ipnnediately  after  passing  Burnside,  the  station< 
north  of  Tateville,  and  about  two  miles  therefrom,  the  conductor  called  out 
Tateville,  came  back  and  took  her  telescope,  carried  it  forward  to  the  door- 
of  the  car,  motioned  her  to  follow,  which  she  decllntni  to  do:  thereupon  he 
returned  to  where  she  sat,  took  her  by  the  hand,  pulled  her  out  of  her  seat,, 
led  her  to  the  platform,  and  while  the  train  was  in  motion  shoved  her  arm 
so  as  to  cause  her  to  fall  from  the  train  while  in  motion,  the  train  not  hav- 
ing reached  the  station  of  Tateville.  which  fall  caused  her  to  receive  painful* 
injuries  and  bruises  about  her  stomach  and  hips.  The  foregoing  statement 
is  the  substance  of  the  averments  of  the  petition  and  appellee's  evidence. 
The  jury  awarded  her  $500  in  damages,  and  from  a  judgment  on  this  verdict 
this  appeal  Is  prosecuted. 

No  one  seems  to  have  seen  appellee  fall  from  the  train,  if  she  did  so,  nor- 
did  she  make  any  complaint  to  any  on?  about  being  thrown  from  the  train,. 
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•^r  about  having  been  injured,  until  she  had  walked  two  and  one-half  miles 
to  the  house  where  she  was  boarding,  and  not  then  until  some  time  after 
l&er  arrival,  although  she  had  an  escort  from  the  depot,  and  met  a  party 
'With  whom  she  engaged  in  conversation  on  the  way  from  the  train.  If  she 
tell  from  the  train,  it  occurred  near  the  dtopot,  and  it  is  strange  that  no  one 
«aw  her  fall.  Besides,  it  is  most  remarkable  that  she  would  pass  by  the 
^epot  and  walk  two  and  one-half  miles  without  a  murmur  as  to  the  alleged 
brutal  treatment  of  the  cond\ictor.  Without  any  motive,  it  is  Inoompre- 
liensible  that  a  conductor  of  twenty-two  years'  experience  should  treat  an 
inoffensive  woman  so  brutally,  and  imperil  her  life  without  the  slightest 
provacatlon.  The  statements  of  the  appellee  as  to  how  the  alleged  Injury 
was  Inflicted  are  so  Improbable,  and  her  long  delay  in  telling  about  it, 
makes  the  impression  on  the  court  that  she  certainly  at  least  is  mistaken  in 
her  claim,  that  she  was  pushed  by  the  conductor  from  a  moving  train. 
When  the  court  considers  the  improl)able  evidence  of  appellee,  and  that  no 
possible  motive  for  the  alleged  outrageous  conduct  of  the  conductor  was 
«hown,  together  with  his  reasonable  and  consistent  statement  as  to  bow  he 
-aided  appellee  in  alighting  from  the  train,  it  is  at  "first  blush"  impressed 
with  the  belief  that  the  verdict  of  the  jury  is  propably  against  the  weight  of 
the  evidence. 

Appellee  claims  she  was  shoved  from  the  train.  Appellant  denies  that  she 
was  shoved  from  the  train,  or  even  fell  when  she  was  being  assisted  from  it. 
The  theory  upon  which  the  trial  was  conducted  by  the  defendant  was  th«lt 
its  servant  did  not  shove  appellee  from  the  train,  and  that  she  did  not  fall 
in  alighting  therefrom.  So  there  is  no  evidence  by  either  party  from  which 
it  might  be  inferred  that  appellee  was  guiUy  of  a  negligent  act,  hence  there 
was  no  evidence  upon  which  to  base  an  instruction  on  contributory  uegli- 
^noe.  It  would  have  been  error  to  have  given  such  an  instruction.  (Thur- 
xnan  v.  Louisville  &  Nashville  R.  R.  Co.,  17  Ky.  Law  Rep.,  1343.) 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


WALLACE,  &c.  v.  KNOXVILLE  WOOLEN  MILLS. 
(Filed  January  27,  1904.) 

1.  Contracts— Sales— Damages— In  an  action  by  appellee,  a  yarn  manufac- 
turer, against  appellants  for  the  purchase  price  of  a  lot  of  yarn,  upon  a  coun- 
terclaim for  damages  because  the  yarn  was  defective  and  not  according  to 
-contract,  where  appellee  acknowledged  the  dt^fects  and  promised  to  remedy 
them  and  compensar-e  appellant  for  the  loss,  the  counterclaim  was  main- 
talDable. 

2.  Same— Measure  of  damages— In  an  action  for  damages  for  the  sale  of 
yarn  and  for  injury  to  machinery  in  manufacturing  it,  the  measure  of  dam- 
^agea  is  the  difference  in  the  value  of  the  yarn  for  the  purpose  for  which  it 
was  bought  and  the  yarn  as  it  in  fact  was,  and  such  damage  may  be  allowed 
as  was  done  to  the  machinery  in  giving  it  a  fair  trial,  provided  ordinary 
-care  was  exercised  by  the  defendant  in  making  a  trial  of  the  yarn. 

Quiffley  &  Mocquot  for  appellants. 

Wheeler  &  Hughes  and  Simrall  &  Doolan  for  oppellee. 

Appeal  from  McCracken  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Uobson. 

Appellee,  the  Knoxville  Woolen  Mills,  instituted  this  action  against  appel^ 
lants  to  recover  |S,718.39,  the  balance  due  on  an  account  for  a  lot  of  cotton 
yarn  sold  and  delivered  by  it  to  them,  appellee  being  a  manufacturer  of 
yarn  in  Knoxville,  Tenn. ,  and  appellants  being  manufacturers  of  hosiery  at 
Paducah,  Ky.,  and  buying  the  yarn  for  use  in  their  factory.  After  the^lt 
was  brought,  appellants  paid  appellee  19,016.05  on  the  account,  and  filed  an 
answer  and  counterclaim  as  to  the  remainder  of  the  account,  in  which  they 
alleged  these  facts :  They  have  a  large  plant  employing  regularly  about  a 
hundred  persons  and  a  great  number  of  machines  engaged  in  the  manufac- 
ture of  hosiery,  their  weekly  expenses  being  about  $500;  they  are  en- 
gaged in  selling  their  products  to  retail  dealers  throughout  the  county,  all 
of  which  was  well  known  to  the  plaintifif  when  the  contract  was  made.  On 
or  about  October  1,  1902,  they  received  from  the  plaintiff  the  first  shipment 
of  the  yarn  in  contest,  the  contract  being  for  the  purchase  of  50.000  pounds 
of  yarn  to  be  delivered  in  weekly  installments  of  eight  cases  until  all  waa 
shipped.  After  receiving  the  first  shipment  and  running  it  into  their  ma- 
chines in  their  plant,  they  ascertained  that  the  yarns  were  not  of  the  charac- 
ter, quality  and  kind  agreed  to  be  furnished  them  by  plaintifi  under  ita 
contract,  which  fact  could  not  be  ascertained  until  each  cone  was  run  into 
the  machine;  they  at  once  notified  the  plaintiff  of  the  defective  character 
and  quality  of  the  yam,  complaining  to  plaintiff  of  the  quality  of  yarns 
that  \^ere  being  shipped;  the  plaintiff  continued  to  make  shipments  and  th& 
defendants  repeatedly  made  complaint,  and  insisted  that  they  should  be  re- 
imbursed on  account  of  the  defective  quality  of  the  yarn.  On  November  8, 
or  about  thirty  days  after  plaintiff  began  to  ship  the  yarn,  in  answer  to  com- 
plaints of  defendant  the  plaintiff  wrote  them  the  following  letter: 

"Knoxville,  Tenn.,  Nov.  3,  1909. 
"The  Alden  Knitting  Mills, 

"Paducah,  Ky.  : 

"Gentlemen — Yours  of  the  1st  Inst,  received.  I  regret  exceedingly  that  our 
yarns  have  not  been  giving  satisfaction.  This  is  the  first  complaint  we  have 
had  for  some  time,  but  the  samples  of  yarn  you  submitted  is  certainly  not 
very  good.  In  one  place  it  looks  like  a  No.  6  had  been  wound  on  to  No.  11 
or  No.  12s  And  in  another  place,  especially  that  of  the  knit  sample,  it  looka 
like  it  had  been  caused  by  a  bad  roller  in  the  cotton  mill. 

"Our  Mr.  McKeldin  wrote  you  last  Saturday  that  he  hopes  to  be  over 
early  this  week.  He  expects  to  leave  tonight  or  tomorrow  night,  and  I  hope 
you  will  have  no  trouble  in  getting  our  differences  reconciled,  and  our  bus- 
iness relations  continue  pleasant.  We  know  we  can  make  good  yarn,  and 
are  doing  it  to-day. 

"I  have  the  pleasure  of  knowing  your  Mr.  Toof,  and  am  obliged  to  him 
for  his  interest  in  the  matter.  I  assure  you,  when  our  Mr.  McKoldin  sees- 
you,  he  will  make  everything  sati.sfactoi7- 

"Very  truly  yours, 

(Signed)    "R.  P.  GETTYS,  V.  P." 

The  officer  of  the  plaintiff  came  to  Paducah  in  a  few  days,  and  admitted 
that  the  yarns  were  not  of  the  character,  quality  and  kind  contracted  to  be 
shipped,  and  represented  to  defendants  that  he  would  undertake  to  adjust 
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the  claim  for  damages  made  by  the  defendants.  By  reason  of  the  representa- 
tions of  the  plaintiff,  the  defendants  were  Jsept  from  making  other  contracts 
for  the  purchase  of  good  yarn  for  their  Isnitting  as  they  would  have  done 
but  for  this  misrepresentation;  there  is  no  market  in  the  city  of  Paducah 
for  the  purchase  of  yarns.  The  defendants  made  every  effort  to  procure 
yams  for  use  in  their  plant  when  they  ascertained  that  plaintiff  would  not 
comply  with  its  contract;  they  would  not  have  used  the  yarn  shipped  by 
plaintiff,  but  for  the  representations  of  the  plaintiff  that  it  would  make  good 
yams  to  comply  with  Its  contract,  and  that  the  defendants  would  be  com- 
pensated for  damages  by  reason  of  the  defective  character  of  the  yarns.  It 
was  further  alleged  that  the  plaintiff  made  these  representations  to  the  de- 
fendant with  a  fraudulent  intent  to  mislead  them  and  to  induce  them  to 
keep  and  use  the  portion  of  said  yarns  that  were  used,  and  to  prevent  them 
from  exercising  their  rights  under  the  contract,  and  that  thereby  the  plain-, 
tiff  practiced  a  fraud  upon  them  and  lulled  them  into  the  belief  that  their 
claim  for  damages  would  be  adjusted  and  paid.  The  damages  were  fixed  at 
1850,  and  it  was  alleged  that  by  reason  of  the  nonresidence  of  the  plaintiff, 
the  defendants  would  be  irreparably  damaged  unless  allowed  to  make  their 
counterclaim  in  this  action.  The  court  sustained  the  demurrer  to  this  part 
of  the  answer,  and  entered  judgment  in  fuvor  of  the  plaintiff  on  the  account 
for  the  yarn. 

In  support  of  the  judgment  we  are  referred  to  Jones  v.  McEwan,  91  Ky., 
373,  and  Duckwall  v.  Brooke,  2A  Ky.  Law  Rep.,  1469.  In  the  first  case  the 
wheat  was  inspected  and  received  and  thereafter  a  counterclaim  (vas  pre- 
sented on  the  idea  that  the  wheat  was  not  as  it  was  supposed  to  be.  The 
court  applied  the  rule  that  where  the  purchaser  receives  the  goods  in  dis- 
charge of  the  contract  after  inspecting  them,  oi  after  a  fair  opportunity  to 
do  so,  he  can  not  sue  the  vendor  to  recover  damages  upon  the  ground  that 
the  goods  did  not  come  up  to  the  contract.  In  the  second  case,  five  carloads 
of  corn  were  shipped.  Two  were  rejected,  and  three  were  risked  out.  Two 
other  cars  were  sent  in  place  of  the  two  that  were  rejected,  and  it  was  held 
that  the  purchaser  took  the  risk  of  the  three  which  he  sent  out  after  inspect- 
ing them  and  knowing  the  condition  of  the  corn.  This  case  followed  Jones 
V.  McEwan,  and  is  on  all  fours  with  It.  On  the  other  hand,  in  National 
Oak  Leather  Co.  v.  Armour,  Cudahy  Packing  Co.,  99  Ky.,  667,  suit  was 
brought  to  recover  the  price  of  certiiin  hides,  and  a  counterclaim  was  pleaded 
for  damages  on  account  of  their  defective  condition.  The  defendant  paid 
for  the  first  carload  of  hides  before  they  were  received  and  the  defective  con- 
dition of  the  hides  was  discovered  while  they  were  being  fleshed.  They  were 
received  in  July,  and  the  defects  were  discovered  in  the  beam  house  early  in 
August.  They  could  not  have  been  discovered  before  in  the  ordinary  run  of 
their  business.  Notice  of  the  defects  were  at  once  forwarded  to  the  .seller, 
and  damages  demanded.  It  responded,  admitting  the  inferior  condition  of 
the  hides,  and  promising  a  better  showing  on  the  second  carload.  In  a  few 
days  the  second  car  arrived,  and  the  hides  were  found  in  a  worse  condition 
than  the  first.  The  purchaser  offei'ed  to  surrender  the  hides,  except  eighty, 
which  it  proposed  to  keep  to  pay  the  damages.  This  offer  was  refused,  and 
it  becoming  apparent  that  the  hides  were  about  to  spoil,  it  sent  to  the  seller 
the  price  of  the  hides  as  stipulated  in  the  contract,  less  its  claim  for  dam- 
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ages,  and  proceeded  to  line  them  in  order  to  save  them.  It  was  held  that  the 
oouiiterclaim  was  maintainable  and  judgment  was  entered  for  the  defendant. 
The  case  before  us  falls  within  the  principle  of  this  case,  and  is  not  governed 
by  the  rule  laid  down  in  Jones  v.  McEwan.  The  first  shipment  of  the  yarn 
sued  for  was  made  October  1.  The  last  shipment  was  made  on  November 
12.  The  yarn  was  rolled  on  cones  and  its  condition  could  not  be  ascertained 
until  the  cones  would  be  unwound.  In  the  ordinary  course  of  business  this 
would  be  when  the  cones  were  placed  in  the  machines,  and  the  yarn  was 
unwound  for  use.  The  rule  relied  on  for  appellee  applies  only  to  such 
things  as  may  be  inspected  in  the  ordinary  course  of  business  before  they 
are  accepted.  It  does  not  apply  to  defects  which  could  not  be  discovered 
by  ordinary  care  in  the  usual  course  of  business  when  the  goods  are  received. 
When  appellants  receivetl  the  yarn  in  contest,  they  had  a  right  to  presume 
that  it  was  such  as  the  contract  required,  and  were  not  required  to  antici- 
pate defects  which  could  not  be  ascertained  by  ordinary  care  in  the  usual 
course  of  business  before  using  the  yarn.  Coniplaint  having  been  made 
promptly,  and  the  seller  promising  to  remedy  the  defects  and  to  compensate 
the  purchaser  for  the  loss,  the  counterclaim  is  maintainable.  The  letter  of 
the  plaintiff  shows  that  thero  had  been  previous  correspondence.  It  recog- 
nizes the  defectiveness  of  the  yam,  and  is  a  promise  that  Mr.  McKeldin  will 
make  everything  satisfactory. 

In  setting  out  their  damages,  the  defendants  alleged  that  by  reason  of  the 
defetctive  quality  of  the  yarn  their  machinery  was  damaged  in  passing  the 
yarn  through  it,  in  the  sum  of  f2(Ml;  that  they  were  further  damaged  by  rea- 
son of  their  inability  to  do  full  work  with  their  machinery,  on  account  of 
the  yarn's  being  defective,  in  the  sum  rt  1450,  and  that  by  reason  of  the  fail- 
ure of  the  plaintiff  to  deliver  yarns  of  the  quality,  character  and  kind  con- 
tracted to  be  furnished,  they  were  damaged  in  the  sum  of  1200.  It  Is 
earnestly  argued  for  appellees  that  the  damages  to  the  machinery,  or  by  rea- 
son of  appellee's  failure  to  do  full  work  with  the  machinery,  are  remot-e,  and 
that  the  other  item  of  damage  is  so  vague  and  indefinite  that  it  should  be 
disregarded. 

Ordinarily  the  measure  of  damages  on  the  sale  of  a  chattel  is  the  difference 
in  value  between  the  article  contracted  for  and  that  delivered.  But  where 
an  article  is  sold  for  a  particular  purpose  the  purchaser  may  be  entitled  to 
recover  such  special  damages  as  may  be  considered  within  the  reasonable 
contemplation  of  the  parties  as  the  natural  and  probable  result  of  the  breach 
of  the  contract,  it  being  the  duty  of  the  purchaser  to  make  his  damages  as 
small  as  he  can  by  the  exercise  of  ordinary  cai*e.  (24  Am.  &  Eng.  Kncy.  of 
Law,  pagi  s  1155-1156. )  The  yarn  sued  for  was  sold  to  the  defendants  to  be 
ujanufnctiM-ed  in  their  plant  into  hosiery.  The  measure  of  damages  is  the 
difference  in  value  of  the  yarn  for  the  purposes  for  which  it  was  bought  as 
it  was  contracted  to  he  delivered  and  the  yarn  as  It  in  fact  was,  and  in  addi- 
tion t-o  this  the  jury  may  also  allow  such  damage  as  was  done  to  the  ma- 
chinery in  giving  the  yarn  a  fair  trial,  or  such  damage  as  occurred  from  loss 
of  time  in  making  the  trial,  provided,  ordinary  aire  was  exercised  by  the 
defendant  in  making  the  trial,  and  no  loss  which  might  have  l)een  avoided 
by  the  exercise  of  ordinary  care  in  the  proper  course  of  business  should  be 
allowed.     The  case  is  here  on  demurrer  to  the  answer,  and  taking  its  allega- 
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tions  to  be  true,  as  we  must  on  deiiuirrer,  we  conclude  it  suflSciently  states 
a  cause  of  action.  The  pleader  might  have  made  sin? ply  a  general  allegation 
of  damage  in  the  sum  of  1850  by  reason  of  the  defectiveness  of  the  yarn,  as 
he  did  in  the  amended  answer,  and  under  this  he  could  have  recovered  gen- 
«ral  damages,  hut  the  special  damages  on  account  of  the  injury  to  the  ma- 
-chlnery  and  loss  of  time  were  properly  specially  pleaded.  Such  damages  are 
not  too  remote,  and  are  often  allowed  ib  cases  of  this  chnract^r.  (9  Sedg- 
wick on  Damages,  section  742;  2  Sutherland  on  Damages,  section  662.  8 
•edition.) 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


DAY  V.  EXCHANGK  BANK  OF  KKNTUCKY. 
(Filed  January  19,  1«04.) 

1.  Principal  and  agent— Where  D. ,  through  an  ugent.  purchased  shares  of 
stock  in  appellee  bank  and  subsequently  sold  to  others  who  in  suits  against 
him  compelled  him  to  pay  them  the  difference  between  the  value  of  the  stock 
as  represented  and  the  true  value  of  the  same,  in  an  action  by  him  against  the 
bank  alleging  that  he  had  been  induced  to  buy  the  stock  by  false  and  fraud- 
ulent statements  which  it  published  and  by  the  fraudulent  representations 
•of  its  agent  in  making  the  sale  to  him,  a  plea  of  limitation  by  the  bank  will 
not  avail  where  it  is  not  shown  that  he  had  actual  Is  now  ledge  of  the  finan- 
cial condition  of  the  bank  after  his  purchase  of  the  slock  for  more  than  five 
years  before  the  institution  of  the  action. 

2.  Same— Instructions-In  an  action  to  recover  of  a  bank  for  the  fraud  of 
its  agent  in  a  sale  of  its  stock  instructions  of  the  court  charging  plaintiff 
with  any  knowledge  which  his  agent  had.  when  he  avers  that  he  relied  upon 
the  representations  of  the  bank's  agent,  were  erroneous  and  prejudicial. 

A.  T.  Wood,  W.  M.  Beckner  and  Beckner  &  Jouett  for  appellant. 

Henry  R.  Prewitt  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnani. 

On  the  2d  day  of  January,  18h53,  the  appellant,  J.  T.  Day,  who  lived  in 
Campton,  Ky. ,  purchased  from  the  Exchange  Bunk  of  Kentucky,  a  banking 
corporation  doing  business  in  Mt.  Sterling,  Ky.,  through  his  agent.  J.  G. 
Trimble,  twenty  five  shares  of  its  capital  stock  at  ihe  price  of  l:i,T50.  And 
on  the  2d  day  of  January,  18M,  he  purchased  from  the  bank,  through  the 
same  agency,  forty  shares  of  its  stock  at  the  price  of  14.800.  J.  G  Trimble, 
who  represented  him  in  these  transactions,  lived  in  Mt.  Sterling,  was  a 
director  of  the  bank,  and  the  father-in-law  of  appellant.  Appellant  held 
this  stock  and  drew  the  dividends  which  where  regularly  declared  thereon 
semi  annually  until  1887.  During  the  year  18^7,  he  sold  out  his  entire  hold- 
ing in  the  bank  to  different  parties,  his  father-in  law,  Trimble,  who  was  at 
that  time  president  of  the  bank,  acting  as  his  agent.  Twenty- five  shares 
were  sold  by  J.  G.  Trimble  to  K,  S.  Cunningham,  and  twenty  shares  to 
Mrs.  E.  C.  Ward.  Subsequently  these  vendees  instituted  suit  against  both 
Trimble  and  Day,  alleging  that  ttiey  were  induced  to  make  these  purchases 
by  false  statements  made  to  them  by  Trimble  as  to  the  condition  of  the 
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bank  at  the  date  of  the  purchase,  nnd  by  false  statements  published  by  the 
bank  as  to  its  condition,  when  Trimble  was  a  director,  and  recovered  thereon. 
In  these  suits  appellant  was  compelled  to  refund  to  Cunningham  and  to 
Mrs.  Ward  the  difference  between  the  value  of  the  stock  of  the  bank  as  repre- 
sented and  as  subsequent  developments  established  its  true  value  to  be.  On 
the  20th  of  December,  1802,  J.  T.  Day  brought  this  suit  against  the  bank, 
alleging  that  he  had  been  induced  to  purchase  the  stock  from  them  by  the 
publication  of  false  reports  as  to  the  financial  condition,  and  also  by  false 
and  fraudulent  statements  of  W.  W.  Thompson,  cashier  of  the  bank,  who 
represented  it  as  its  agent  in  making  the  sales  of  the  stock  to  him.  The 
only  defense  relied  on  by  the  bank  in  its  answer  is  a  plea  of  the  lapse  of 
time  and  the  statute  of  limitation. 

In  support  of  this  plea  it  alleges  that  .7.  6.  Trimble  was  the  agent  of  the 
appellant,  J.  T.  Day,  both  in  the  purchase  and  sale  of  the  stock,  and  con- 
tinued to  act  as  his  agent  between  these  respective  dates;  and  that  Trimble 
knew  of  and  was  familiar  with  the  true  condition  of  the  bank,  both  at  the 
date  of  the  purchase  and  sale;  and  that  his  knowledge  should  be  imputed  to 
his  principal,  the  plaintifif.  They  also  allege  that  Trimble,  as  the  agent  of 
the  defendant,  actually  communicated  to  plaintiff  informaton  as  to  the  true 
condition  of  the  bank  more  than  five  years  before  the  institution  of  this  suit; 
and  that  the  cause  of  action  was  liarred  under  section  2519  of  the  Kentucky 
Statutes,  which  provides  that:  "In  action  for  relief  for  fraud  or  mistake  or 
damages  for  either,  the  cause  of  action  shall  not  be  deemed  to  have  accrued 
until  the  discovery  of  the  fraud  or  mistake.  But  no  such  action  shall  be 
brought  ten  years  after  the  time  of  making  the  contract  or  the  perpetration 
of  the  fraud." 

Both  of  these  allegations  were  controverted  by  reply,  and  a  trial  before* 
jury  resulted  in  a  verdict  and  judgment  for  the  defendant  bank.  Upon  the 
trial  the  court  instructed  the  jury  as  follows: 

"3d.  The  court  instructs  the  jury  that  if  either  plaintiff;  J.  T.  Day,  or  his 
agent,  in  the  transttction  of  buying  and  selling  the  stock  in  question,  to  wit: 
J.  G.  Trimble,  actually  knew  of  the  discrepjincles  complained  of  as  impair- 
ing the  value  of  the  bank  stock,  and  had  such  knowledge  more  than  five 
years  before  the  bringing  of  this  suit,  the  law  is  for  the  defendant,  and  the 
jury  will  so  find,  provided  such  agent's  knowledge  was  acquired  by  him 
while  engaged  in  the  transactions  affecting  Kiid  stock,  or  had  previously 
been  ncquirtni  by  him,  and  was  in  mind  at  that  time. 

"4th.  The  court  instructs  the  jui-y  that  the  law  imputes  to  the  principal, 
J.  T.  Day.  and  charges  him  with  all  notice  or  knowledge  relating  to  the 
subject  inntter  of  the  agency,  which  the  agent,  J.  G.  Trimble,  acquired  or 
obtained  while  acting  as  such  agent,  and  within  the  scope  of  his  authority, 
or  which  he  may  previously  have  acquired,  and  which  he  then  had  in  mind, 
or  which  he  had  acquired  so  recently  as  to  reasonably  warrant  the  assump- 
tion that  he  still  retained  it. 

"6th.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff,  J.  T.  Day,  did  not  know,  and  that  his  agent  at  the  time 
of  and  in  the  course  of  his  agency,  did  not  know,  of  the  discrepancies  in  the 
condition  of  the  Exchange  Bnnkof  Kentucky,  for  more  than  five  years  l)efore 
the  bringing  of  this  suit,  then  they  will  llnd  for  the  plaintiff. 
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**6th.  The  court  instructs  the  jury  that  before  they  can  find  for  the  plain- 
tiff, they  must  believe  and  find  from  the  evidence  that  plaintiff  did  not 
know,  for  more  than  five  years  before  the  bringing  of  this  suit,  and  that  his. 
agent,  Trimble,  at  the  time  and  in  the  course  of  his  agency,  in  the  buying 
and  selling  of  plaintiff's  said  stock,  did  not  know  of  the  discrepancies  in  the^ 
condition  of  the  Exchange  Bank  of  Kentucky. 

'*7th.  Reasonable  diligence  is  such  diligence  as  ordinary  and  prudent  per- 
sons exercise  in  the  management  of  their  own  affairs." 

These  instructions  charge  the  plaintiff  with  any  knowledge  which  J.  G. 
Trimble  may  have  had  as  to  the  true  condition  of  the  bank  at  any  time 
between  his  original  purchase  for  the  plaintiff  in  January,  1883,  until  the 
final  sale  of  the  last  twenty  shares  of  plaintiff's  stock  by  him  to  Mrs.  Ward 
in  July,  1887,  and  are  in  this  respect,  in  our  opinion,  erroneous  and  preju- 
dicial to  the  rights  of  the  plaintiff.  It  may  be  stated  as  a  general  proposi^ 
tlon  that  notice  to  an  agent  while  acting  for  his  principal  of  facts  affecting 
the  transaction  in  which  he  is  at  the  time  engaged,  is  constructive  notice  to 
the  principal,  as  it  is  his  duty  to  communicate  such  fact  to  his  principal, 
and  the  law  presumes  that  he  has  done  so.  (Brnmlett  v.  Henderson,  19  Ky. 
Law  Rep. ,  0«2. ) 

"But  notice  must  be  given  to  or  the  informntion  acquired  by  the  agent  in 
the  course  of  the  same  transaction  which  is  sought  to  be  affected  by  the  con- 
structive notice.  That  is,  the  same  transaction  from  which  the  principal's, 
rights  and  liabilities  arise,  which  it  in  claimed  depend  upon  or  which  are 
modilled  by  the  constructive  notice  imputed  to  him."  (Pomeroy  on  Equity 
Jurisprudence,  volume  2,  section  671. ) 

The  rule  is  stated  by  Mechem  on  Agency,  718,  as  follows:  "The  notice 
which  shall  be  imputed  to  the  principal  is  that  one  which  relates  to  the  sub- 
ject-matter of  the  agent's  authority.  Or,  in  other  words,  is  that  one  which 
relates  to  the  business  or  transaction  in  reference  to  which  the  agent  is  au- 
thorized to  act  by.  and  for  the  principal.  " 

Perry  on  Trusts,  volume  1,  section  22,  says:  "The  general  rule  is  that  no- 
tice to  an  agent  is  notice  to  his  principal.  But  the  notice,  if  to  an  agent, 
must  be  to  an  agent  for  the  purpose  of  the  purchase,  and  the  notice  must  be 
to  him  while  engaged  in  the  transaction." 

Whilst  the  appellant.  Day,  is  chargeable  with  any  knowledge  possessed  by 
Trimble  of  the  condition  of  the  banls  at  the  time  he  bought  the  stock  in  188a 
and  1884,  when  he  seeks  to  recover  from  the  bank  for  alleged  fraudulent 
misrepresentations  made  to  him  as  to  its  condition;  and  he  would  also  be 
chargeable  with  the  knowledge  of  Trimble  when  he  sold  the  stock  to  Cun- 
ningham and  Mrs.  Ward  in  a  controversy  with  those  vendees  growing  out  of 
misrepresentations  made  to  them  by  Trimble  to  induce  the  purchase  of  the 
stock.  But  we  know  of  no  principle  of  law  which  would  impute  to  Day  the 
knowledge  of  Trimble  at  the  date  of  these  transactions  so  as  to  put  in  opera- 
tion the  statute  of  limitations  in  so  far  as  the  bank  is  concerned.  Ther» 
was  no  connection  between  the  two  transactions,  and  there  is  no  evidence 
in  the  record  which  conduces  to  show  that  Trimble  represented  Day  as  an 
agent  in  so  far  as  this  stock  was  concerned,  except  in  its  purchase  and  sale. 
If  it  can  be  shown  that  Day  had  actual  knowledge  of  the  true  financial  con- 
dition of  the  bank  after  his  purchase  of  the  stock  in  controversy  for  more- 
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than  five  years  before  the  iDstitution  of  this  suit,  the  plea  of  limitation  re- 
lied upon  by  the  bank  would  effectually  defeat  recovery. 

For  reasons  indicated  the  court  erred  in  instructions  8.  4,  5  and  6,  in  the 
particulars  pointed  out,  and  the  judfirment  is,  therefore,  reversed  and  cause 
remanded  for  a  new  trial  consistent  with  this  opinion. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.   v.  COMMONWEALTH. 

(Filed  January  19,  1904.) 

Railroads— NulRance — Indictment— An  indict^ient  against  a  railroad  com- 
pany charging  it  with  committing  a  nuisance  by  obstructing  a  public  street, 
was  defective  because  it  did  not  identify  the  street  charged  to  have  been  ob- 
structed and  was,  therefore,  lacking  in  certainty. 

C.  J.  Waddill  and  B.  D.  Warfleld  for  appellant. 

John  L.  Grayot  and  N.  B.  Hays,  Attorney  General,  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinio:;  of  the  court  by  Judge  Hobson. 

Appellant  was  indicted  for  a  common  nuisance.  The  indictment  charges 
that  it  was  committed  as  follows:  *'The  said  Louisville  &  Nashville  R.  R. 
Co.  in  the  siild  county  of  Hopkins,  on  the  16th  day  of  May,  1903,  and  on 
many  othnr  days  before  the  finding  of  this  indictment,  did  create,  suffer  and 
maintain  a  common  nuisance  in  the  city  of  Etirlington,  Hopkins  county 
Kentucky,  by  placing  and  running  railroad  cars,  flats,  boz  oars  and  steam 
engines,  and  making  up  trains  and  switching  cars  and  changing  cars  un- 
necessiirlly  and  for  unreasonable  lengths  of  time  in,  on  and  across  a  public 
street  and  highway  of  said  city  of  Earltngton  where  the  track  and  side  track 
of  said  railroad  company  crosses  said  street  or  highway  near  said  railroad 
company's  depot  in  said  city,  thereby  obstructing  said  public  street  and 
highway  fur  unreasonable  lengths  of  time  and  causing  the  people  who  pass 
over  and  drive  teams  over  said  public  street  and  highway  great  inconveni- 
ence and  trouble  and  delays,  and  making  and  causing  said  street  and  high- 
way at  said  crossing  to  be  dangerous  and  unsafe  to  all  people  traveling  along 
same,  and  to  the  common  nuisance  of  all  the  people  of  the  Commonwealth.'* 

TSe  court  overruled  the  demurrer  to  the  indictment.  He  also  allowed 
proof  to  be  given  of  various  obstructions  to  the  highway  by  different  trains 
on  different.  <l.-iys  within  a  year  before  the  indictment  was  found,  refusing 
•to  limit  the  Commonwealth  to  one  day  or  one  obstruction.  He  also  refused 
to  allow  the  defendant  to  read  to  the  jury  the  ordinance  of  the  t'jwn  impos- 
ing a  fine  If  a  locomotive  or  train  remained  across  a  street  of  the  town  for  a 
longer  period  than  ten  minutes,  and  instructed  the  jury  substantially  in  the 
4anguage  of  the  indictment  that  if  they  believed  from  the  evidence  beyond  a 
reasonable  doubt  the  defendant  had  obstructed  the  street  within  twelve 
months,  they  should  find  it  guilty.  The  jury  found  the  defendant  guilty 
and  fixed  the  fine  at  $585. 

The  ground  of  the  demurrer  to  the  indictment  is  that  it  does  not  identify 
the  highway  charged  to  have  been  obstructed.  The  only  allegation  is  that 
it  was  a  public  stivet  or  highway  in  Earlington,  which  crossed  the  railroad 
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track  near  the  compaDy's  depot.  In  Wood  on  Nuisances,  section  H57,  it  is. 
fiaid:  *'So,  too,  in  an  indictment  for  an  obstruction  of  a  public  street  or 
hi^phway,  the  street  or  highway  should  be  definitely  described,  as  well  as 
the  nature  and  extent  of  the  obstruction."  Unless  the  highway  is  identi- 
fied, the  judgment  on  the  indictment  could  not  be  relied  on  as  a  liar  to 
another  prosecution,  nor  would  the  indictment  inform  the  defendant  of  the 
nature  of  the  accusation  against  him.  Pi*esumably  there  are  other  streets 
of  the  town  crossing  the  railroad  track  near  the  depot.  The  proof  heard  on 
the  trial  shows  thert^  is  anotlier  crossing  two  hundred  yartis  from  this  one. 
We,  therefore,  conclude  that  the  indictment  lacked  certainty,  and  the  de- 
murrer to  it  should  have  lieeu  su8taine<l. 

In   Cincinnati   Rriilroad   Co.  v.  Commonwealth,  (M)  Ky.,    187,  which   was. 
like  this,  an  indictment  for  obstructing  a  public  road,  it  was  held  that  it. 
was  not  necessary  that  the  road  should  be  obstructed  repeatedly  or  continu- 
ously, but  that  each  obstruction  of  it  was  a  separate  ofifense.    In  Chesapeake 
&    Ohio  Railroad   v.  Commonwealth,    68  Ky.,    3to,   two   indictments  were 
found  against  the  defendant  on  the  same  day  charging  it  with  obstructing  a 
certain  road  with  its  cars.     Each  charged  that  the  offense  was  committed  at. 
the  same  time,  substantially  in  the  same  language.     The  defendant  was  ac* 
quitted  under  one  of  the  indictments,  and  l)eing  placed  on  trial  under  the- 
other,  pleaded  the  judgment  in  the  former  oase  in  bar.     It  was  held  that  the 
judgment  under  the  first  indictment  was  not  a  bar  to  the  proceeding  under 
the  second,  unless  the  same  obstruction  which  was  relied  on  iii  the  second 
case  was  proved  or  attempted  to  be  proved  in  the  first  case.     The  court  said : 
"It  is  true  the  indictments  were  found  upon  the  same  day;  they  were  for 
the  same  character  of  offense;  they  covered  the  same  period  of  time,  because 
the  statutory  limitation  under  our  law  to  such  a  prosecution  is  one  year; 
but  the  time  named  ic  them  as  being  that  when  the  offense  was  committed 
was  not  material,  and  each  obstruction  was  a  distinct  offense.     Th«  State 
was  not  confined  to  any  particular  time,  but  had  the  right  to  show  that  the 
appellant  had  so  offended  at  any  time  within  a  year  previous  to  the  finding 
of  the  indictment.     This  being  so,  a  conviction  or  an  acquittal  would  not, 
ipso  facto,  bar  another  indictment  found  at  the  same  time  and  charging  the 
same  character  of  offense.    Whether  the  same  act  was  proven  or  attempted 
to  be  proven  upon  the  trial  of  the  other  one  would  be  a  question  of  fact; 
and  the  first  trial  would  only  be  a  bar  to  a  further  prosecution   for  such 
offenses  as  were  then  proven  or  attempted  to  be  proven.     This  would,  of 
course,  have  to  be  shown  by  extrinsic  evidence."    (88  Ky.,  370. ) 

Further  on  in  the  same  opinion  the  court  also  said:  "In  this  character  of 
case  the  State  could,  upon  the  trial  of  one  indictment,  elect  one  particular 
act  or  offense  and  proceed  for  it,  and  under  the  other  indictment,  although 
found  at  the  same  time,  it  could  prove  a  different  one. " 

Any  obstruction  of  a  highway  is  a  conim(>n  law  nui.«ance  and  is  none  the 
less  a  nuisance  if  confined  to  one  dny.  'J  bus  it  has  been  held  an  indictable 
nuisance  for  one  traveler  on  a  highway  unreasonably  to  obstruct  the  passage 
of  another  by  constantly  interposing  his  team  as  an  obstacle.  (Wood  on 
Nuisances,  section  399.)  So  it  is  a  nuisance  to  fetd  hogs  near  a  highway,  or 
to  keep  a  ferocious  dog  near  by  to  the  interruption  of  travel.  (Wood  on 
Nuisances,  section  292. )    Where  each  of  several  acts  which  terminates   in, 
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Itself  is  itself  a  nuidance,  each  Is  a  separate  offense.  (See  cases  above  cited.) 
When  a  train  of  the  defendant  unreasonably  obstructed  the  highway  on  one 
day  this  was  a  complete  offense,  and  the  fact  that  another  train  at  other 
time  unreasonably  obstructed  it,  added  nothing  to  the  offense.  The  Goro- 
nion wealth,  therefore,  could  not  prove  all  unreasonable  obstructions  by 
different  trains  within  a  year  and  inflict  under  one  indictment  punishment 
for  them  all,  for  there  was  no  continuity  of  the  obstruction.  The  court 
should  have  required  the  Commonwealth  to  elect  which  offense  It  would 
prosecute  for.  This  subject  was  fully  considered  in  Smith  v.  Common- 
wealth, 100  Ky.,  685,  and  to  the  rule  announced  in  that  case  we  adhere. 

Section  768,  Kentucky  Statutes,  makes  it  unlawful  for  a  railroad  company 
to  obstruct  any  public  highway  or  street  by  cars  or  trains  for  more  than  five 
minutes  at  one  time.  This  provision  is  not  restricted  to  the  construction  of 
the  road,  but  applies  to  obstruction  by  cars  or  train.  The  town  is  only  au- 
thorized to  make  ordinances  inconsistent  with  the  statute  of  the  State.  Its 
ordinance,  so  far  as  it  conflicts  with  the  statute,  is  void.  The  circuit  court 
had  jurisdiction  of  the  cpmmon  law  offense  of  obstructing  a  highway.  The 
case  of  I.  C.  R.  R.  Co.  v.  Commonwealth,  104  Ky.,  362,  only  Involved  the 
question  of  variance.  We  have  been  inferred  to  no  statute,  and  can  find 
none,  relating  to  fifth  class  cities  affecting  the  common  law  jurisdiction  of 
the  circuit  courts  to  punish  for  nuisances. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


HKY  V.   HARDING. 

(Filed  January  19,  1904— Not  to  be  reported. ) 

Attachments  —  Supersedeas  —  A  judgment  discharging  an  attachment, 
under  section  228,  Civil  Code,  entitles  the  return  of  the  property,  or  its  pro- 
ceeds, and  in  this  action  appellant  having  failed  to  supersede  the  judgment 
was  not  entitled  to  the  proceeds  of  the  sale  of  the  attached  property. 

J.  T.  Simon  and  W.  S.  Pryor  for  appellant. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  is  here  on  appeal  for  the  second  time.  It  was  instituted  by 
appellant  in  the  Harrison  Circuit  Court,  to  recover  of  appellee  C.  M.  Hard- 
ing judgment  on  tree  bills  of  exchange  aggregating  $1,623.15.  Harding 
pleading,  among  other  things,  that  these  notes  were  a  partnership  matter 
existing  between  himself  and  Hey ;  that  the  ptirtnership  had  not  been  set- 
tled, and  that  he  did  not  then  know  how  the  partners  stood  with  reference 
to  the  final  settlenjent  of  their  accounts,  and  prayed  that 'the  cause  be  re- 
ferred to  the  commissioner  to  settle  the  partnership.  On  final  hearing,  the 
court  below  dismissed  the  petition  without  prejudice,  and  discharged  an 
attachment  which  had  been  sued  out  by  appellant  against  C.  M.  Harding, 
who  was  a  nonresident  of  this  State.  From  this  judgmnent,  an  appeal  was 
prayed  by  appellant  Hey,  and  the  case  was  reversed,  the  court  delivering  the 
opinion  to  l)e  found  in  the  2l8t  Ky.  Law  Rep.,  771,  where  the  facts  are  elab- 
orately set  forth,  and  which  obviates  any  further  statement  here.     Upon  the 
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return  of  the  case  to  the  court  below,  a  settlement  of  the  partnership  ac- 
oounts  was  had,  and,  upon  final  submission  a  judgment  was  rendered  In 
favor  of  appellant  for  the  sum  of  t2,508.86,  with  6  per  cent,  interest  from 
April  1,  181^,  until  paid,  and  the  attachment  sued  out  at  the  commence- 
ment of  the  action  was  sustained. 

This  attachment  had  Ijeen  levied  upon  certain  horses  belonging  to  C.  M. 
Harding,  which  were  sold  at  sheriflf' s  sale,  for  sums  aggregating  $4,UG0, 
Mrs.  C.  M.  Harding,  the  wife  of  appellee,  being  the  purchaser;  and  for  the 
purchase  price  executed  bond  with  surety.  After  the  final  judgment  in  ap« 
pellant's  favor,  he  entered  n  motion,  .Tune  7,  ]1K)2,  for  a  rule  against  Mrs. 
Harding,  the  principal,  and  John  Dunlap,  administrator  of  N.  M.  Frazier, 
deceased,  J.  T.  Blanton  and  B.  D.  Berry,  sureties  on  the  sale  Ijond  herein, 
requiring  them  to  pay  into  the  court  the  amount  of  the  judgment  and  costs, 
which  was  overruled,  from  which  this  appeal  is  prosecuted. 

The  sale  under  the  attachment  was  had  prior  to  the  entry  of  the  original 
judgment  on  June  13,  ]89(S.  After  the  original  judgment  dismissing  the 
petition  without  prejudice,  and  discharging  the  attachment,  G.  M.  Harding 
on  June  2'i,  1^96,  entered  an  order  of  satisfaction  of  the  sale  bond  in  ques- 
tion.  Afterwards,  on  July  fi,  IS96,  appellant  filed  the  record  in  the  clerk's 
ofiice  of  the  Court  of  Appeals,  prayed  an  appeal,  executed  bond  and  super- 
seded the  judgment.  The  order  of  satisfaction  was  entered,  however,  before 
judgment  was  superseded.  Section  2*28  of  the  Code  is  as  follows:  "If  a  judg- 
ment be  rendered  in  the  action  for  the  defendant,  or  if  the  attachment  be 
discharged,  first,  the  property  attached,  or  its  proceeds,  shall  be  i-eturned  to 
him." 

Section  747.  "An  appeal  shall  not  stay  proceedings  on  the  judgment  unless 
supersedeas  be  issued." 

The  judgment  discharging  the  attachment  under  section  228  of  the  Code, 
entitled  Harding  to  the  return  of  the  attached  property,  or  its  proceeds.  If 
appellant  desired  to  prevent  this  from  being  done,,  it  was  incumbent  upon 
him  to  supersede  the  judgment.  Having  failed  to  do  this,  Harding  became 
entitled  to  the  proceeds  of  the  sale  of  the  attached  horses.  As  this  was  made 
to  him  before  the  super^deas,  the  appetil  of  the  supersedeas  afterwards  had 
no  retroactive  effect  upon  the  validity  of  the  payment.  In  the  case  of  Hun- 
yon  V.  Bennett,  4  Dana,  598,  it  was  said:  *'A  supersedeas  suspends  the 
efficacy  of  the  judgment,  but  does  not,  like  a  reversal,  annul  the  judg- 
ment itself.  Its  object  and  effect  are  to  stay  future  proceedings,  and  not  to 
undo  what  is  already  done.  It  has  no  retroactive  operation,  such  as  to  de- 
prive the  judgment  of  its  force  and  authority  from  the  beginning,  but  only 
suspends  them  after  and  while  it  is  itself  effectual.  A  consequence  of  this 
is,  that  whatever  is  don»'  under  the  judgment,  after  and  while  it  is  super- 
seded being  done  without  authority  from  the  judgment  which  is  then  power- 
less and  against  the  authority  and  mandate  of  the  supersedeas  should  be  set 
aside  as  improperly  and  irregularly  done;  but  that  whatever  is  done  accord- 
ing to  the  judgment  l)efore  the  supersedeas  takes  effect  is  upheld  by  the  au- 
thority of  the  judgment  and  is  not  overreached  liy  the  supersedeas." 

For  the  reasons  indicated  the  judgment  refu^ing  the  rule  against  Mrs. 
Harding  and  her  bond.smen  is  affirmed. 
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PACIFIC  MUTUAL  LIFE  INS.  CO.  V.  BAILEY. 

(Filed  January  10,  1904— Not  to  be  reported.) 

Insurauce  ))o1Ict— Where  it  was  stated  by  applicant  for  insurance  that  his 
occupation  was  that  of  a  retail  proprietor  and  a  recovery  under  the  policy 
was  contested  on  the  ground  that  insured  also  followed  the  occupation  of  a 
lumberman  and  contractor,  and  that  such  duties  materially  increased  the 
hazard,  in  the  absence  of  an  averment  that  the  disease  insured  suffered  from 
was  brought  on  by  his  occupation  ns  a  lumberman  or  CH)n tractor,  or  that 
such  occupation  was  classed  differently  from  a  retail  dealer,  or  that  such 
occupation  was  more  hazardous,  or  that  the  company  would  not  have  taken 
the  risk  had  it  known  that  insured  was  engaged  in  such  other  business,  a 
verdict  against  the  insurance  company  for  the  amount  sued  for  will  not  be 
disturbed. 

S.  B.  Dishman  and  T.  L.  Kdelen  for  appellant. 

James  D.  Black,  P.  D.  Black  and  13.  B.  (5olden  for  appellee. 

Appeal  from  Knox  Circuit  Court, 

Opinion  of  the  court  by  Jud^e  Hobson. 

Appellant  i.ssued  to  appellee  on  September  2,  1901,  a  health  ix)licy  by  which 
it  agreed  to  i)ay  him  an  indemnity  of  136  a  week  for  a  period  not  exceeding 
twenty-six  week.s,  if  wichin  a  year,  among  other  things,  he  was  continu- 
ously disabled  and  prevented  for  that  length  of  time  from  performing  any 
and  all  kinds  of  duties  pertaining  to  his  occupation  by  reasons  of  cerebral 
apoplexy.     In  the  application  for  the  policy  there  is  this  clause: 

"5.  My  occupation  and  duties  required  of  me  are  fully  described  as  (state 
kind  of  goods):  General  merchandise,  retail,  proprietor." 

Appellee  alleged  that  he  was  stricken  with  cerebral  apoplexy  on  November 
8,  1901.  and  was  disiibled  for  the  full  i)eriod  of  twenty- six  weeks.  Appellant 
denied  the  allegations  of  the  petition  and  in  the  second  paragraph  of  its  an- 
swer set  up  the  clause  quoted  from  the  application  and  alleged  that  in  addi- 
tion to  the  general  merchandise  business  the  plaintiff  " a Kso  followed  the 
occupation  of  a  lumlxT  man  and  contractor  with  railroad  companies  in  get- 
ting out  cross  ties  and  other  timbers,  and  that  his  duties  con.sequent  thereto 
required  him  to  supervise  or  overflee  employes,  travel  over  and  through  the 
country  in  looking  after  said  business  and  doing  other  things  connected 
therewith  all  foreign^ to  the  ordinary  duties  of  general  merchtMHlise;  that 
the  duties  connected  with  the  other  occupation  of  the  plaintiff,  other  than 
those  of  his  occupation  of  that  of  general  merchandise,  vei7  materially  in- 
creased the  risk  on  the  part  of  the  defendant." 

The  court  sustained  a  demurrer  to  this  paragi-aph  of  the  answer  and  the 
case  being  submitted  to  the  jury,  the  plaintiff  recovered  the  amount  sued  for. 

Section  639,  Kentucky  Statutes,  is  as  follows:  "All  statements  or  descrip- 
tions in  any  application  for  a  policy  of  insurance  shall  be  deemed  and  held 
representations  and  not  warranties;  nor  shall  any  mi.srepresentation,  unless 
material  or  fraudulent,  prevent  a  recovery  oh  the  policy." 

It  is  not  averred  iu  the  answer  that  the  disease  of  cerebral  apoplexy,  with 
which  the  plaintiff  suffered,  was  in  any  manner  brought  about  by  his  occu- 
pation as  a  lumber  man  or  contractor,  or  that  this  contributed  in  any  man- 
ner thereto.    It  is  no:  averred  that  such  an  occupation  was  classed  in  «k 
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different  way  from  that  of  general  merchandising  or  that  it  was  a  nicmP'v 
hazardous  occupation.    It  is  not  alleged  that  the  defendant  would  not  have   - 
taken  the  risk  if  it  had  known  that  the  plaintiff  was  occupied  also  in  getting 
out  orossties  and  other  timhers.    No  fact  is  pleaded  showing  that  his  en-  - 
gaging  in  this  business  was  material  in  any  way  to  the  risk.    The  bare  aU&«- 
gation  that  it  very  materially  increased  the  risk  is  simply  a  conclusion  of 
the  pleader.     The  facts  should  have  been  stated  so  that  the  court  could  8e& 
from  tho  pleading  that  the  misrepre.sentation  was  material  to  the  risk. 

Wei'e  the  rule  otherwise  any  omission  in  the  application,  however  trifling 
or  unimportant,  might  be  pleaded  in  an  answer  in  bar  of  an  action  on  the 
policy.  This  would  defeat  the  purpose  of  the  statute.  To  make  a  good  an- 
swer the  defendant  must  state  in  its  answer  facts  showing  that  the  misrepre- 
sentation was  material.  This  not  l)eing  done  the  court  properly  sustained 
the  demurrer.  The  proof  by  the  defendant  on  the  trial  tended  to  show  that 
the  plaintiff  suffered  from  facial  paralysis,  while  the  proof  for  the  plaintiff 
tended  to  show  that  the  disease  was  cerebral  apoplexy.  .  The  great  weight  of 
the  evidence  and  the  circumstances  show  by  it  sustain  the  verdict  of  the 
jury.  There  was  no  evidence  on  the  trial  conducing  in  any  way  to  show 
that  the  plaintiff's  failure  to  state  that  he  dealt  in  raili^oad  ties  and  timber 
was  in  any  manner  material  to  the  risk.  In  the  brief  filed  in  this  court  re- 
liance is  placed  on  the  fact  that  it  is  shown  by  the  evidence  that  the  plain- 
tiff had  had  typhoid  fever  in  the  spring  of  the  ywir  If 01,  and  this  was  not 
disclosed  in  the  application.  But  there  was  no  plea  of  this  fact  or  of  the* 
clause  in  the  application  relating  to  the  subject. 

Judgment  affirmed. 


DKMOCKAT  PUBLISHING  CO.  v.  PATTERSON,  CLERK. 

(Filed  January  19,  1094— Not  to  be  reported.) 

Official  new.spaper— Term  of— Where  an  original  act  directed  the  appoint^ 
ment  of  an  otticial  newspaper  on  the  first  Monday  in  April  of  each  year,  and 
the  act  was  amended  so  as  to  make  the  appointment  for  one  year,  but  th& 
amendment  was  silent  as  to  the  time  the  appointment  was  to  be  made,  the 
natural  construction  is  that  the  legislature  intended  that  the  new  appoint- 
ment should  be  made  at  the  expiiation  of  the  current  term. 

J.  C.  Flournoy,  Wheeler  &  Hughes  and  Flournoy  &  Harrison  for  appel- 
lant. 

Bloom  field  &  Crice  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  question  involved  in  this  case  is  whether  the  term  of  the  official  news- 
paper in  second  class  cities  is  for  one  year  from  the  time  the  appointment  is 
made  or  until  the  first  Monday  in  April  the  next  year.  The  question  turns 
upon  the  proper  construction  of  the  statutes.  Section  12,  article  5  of  the 
original  act  for  the  government  of  second  class  cities  was,  so  far  as  material^ 
in  these  words :  "The  mayor,  on  the  first  Monday  in  April  of  each  year, 
shall  hear  such  proof  as  may  be  offered  to  him  by  sworn  statement,  oral  and 

vol.  25—92 
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written,  as  may  enable  him  to  determine  the  daily  newspaper  having  the 
largest  bona  fide  circulation  in  the  city,  and  the  newspaper  having  such  cir- 
culation shall  be  selected  and  known  as  the  official  newspaper  of  the  city, 
and  in  such  official  newspaper  for  the  term  of  one  year  shall  regularly  and 
promptly  publish  a  correct  and  full  abstract  of  the  proceedings  of  both 
boards  of  the  general  council  and  of  all  ordinances,  resolutions  and  notices 
which,  under  this  act,  or  the  ordinances  of  the  city,  may  be  required  to  be 
published;  but  the  price  for  such  printing  shall  not  exceed  the  regular  ad- 
vertising raties  of  such  newspaper.  The  mayor  may  exanilne  the  subscrip- 
tion books  and  other  evidences  offered  by  competitors  to  enal)le  him  to  reach 
a  just  determination;  and  the  determination  of  the  mayor  shall  be  final." 
(Acts  18W4,  page  9«8.  ) 

By  si^ftlon  1  of  an  amendotory  act  passed  in  1S1»8.  it  was  provided  as  fol- 
lows: *'That  section  12  oT  article  5  of  the  act  mentioned  in  the  title  of  this 
act  be  nsnended  and  re-enacted  so  as  to  read  as  follows;  'The  mayor  shall 
annually  select  a  dally  newspaper  to  be  known  as  the  official  newspaper  of 
the  city,  and  in  such  official  newspaper  for  the  term  of  one  year  shall  be 
regularly  and  promptly  published  a  correct  and  full  abstract  of  the  proceed- 
ings of  both  boards  of  the  general  council,  and  of  all  other  ordinances,  reso- 
lutions and  notices  which,  under  this  act,  or  by  the  ordinances  of  the  city, 
may  be  required  to  1m»  published;  but  the  pric*  for  such  pul)lication  shall 
not  exct»ed  the  regular  advertising  rates  for  such  newspaper.  The  mayor 
may  examine  the  sul)scription  books,  and  other  evidences  oflfereti  liy  com- 
petitors, to  enable  him  to  reach  a  just  determination,  and  the  determination 
of  the  nuiyor  shall  be  final. '  "     (See  Acts  1898,  page  164. ) 

This  was  in  turn  again  amended  as  folUiws: 

"Section  1.  That  section  1  of  an  act  which  became  a  law  March  25.  18P8, 
And  is  entitled  'An  act  to  amend  an  act,  entitled  'An  act  for  the  govern- 
ment of  cities  of  the  second  class  in  the  Commonwealth  of  Kentucky,'  ap- 
proved March  19,  1894,  and  now  being  section  3117  of  the  Kentucky  Statutes, 
be  amended  and  re-enacted  so  as  to  read  as  follows: 

"That  the  cUy  attorney  shall  annually  select  a  dally  newspaper,  to  be 
known  as  the  official  newspaper  of  the  city,  and  In  such  official  newspaper 
for  the  term  of  one  year  shall  be  regularly  and  promptly  published  a  correct 
and  full  abstract  of  the  proceedings  of  l)oth  boards  of  the  general  council, 
and  all  ordinances,  resolutions  and  notices  which,  under  this  act,  (»r  the  or- 
dinances of  the  city,  may  l)e  required  to  be  puljlished;  but  the  price  for  such 
publication  shall  not  exceed  the  regular  advertising  rates  for  such  news- 
paper. The  city  attorney  may  examine  the  subscription  books  and  other 
evidence  offered  by  competitors  to  enable  him  to  reach  a  just  determination, 
and  his  determination  shall  be  final.  No  ordinance  or  resolution  appro- 
priating or  paying  less  than  $60  shall  be  published,  nor  shall  ordinances  for 
street  or  other  public  improvements  or  proposals  or  bids  for  such  improve- 
ments include  details  of  specifications,  but  these  shall  in  the  proper  office  be 
open  to  examination,  and  the  notices  shall  so  state. 

"Sec.  2.  All  acts  or  parts  of  acts  inconsistent  herewith  are  hereby  repealeil. 

"Sec.  8.  Whereas  the  selection  of  the  official  newspaper  under  the  present 
law  will  occur  before  ninety  days  after  the  adjournment  of  this  session  of 
the  general  assembly,  therefore  an  emergency  Is  declared  to  exist,  and  this 
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«ot  shall  take  e£Feot  from  and  after  its  passage  and  approval  by  the  ffov- 
«mor."    (See  Acts  1909,  pages  70-71.) 

Appellant  was  appointed  on  July  6,  1009,  and  claims  its  term  continued 
for  one  year  from  that  time,  while  appellee  maintains  that  it  expired  on  the 
first  Monday  in  April,  1908,  when  another  appointment  was  made. 

By  the  original  act  the  appointment  was  directed  to  be  made  by  the  Aiayor 
on  the  first  Monday  in  April  of  each  year  for  the  term  of  one  ye«r.  By  the 
«ct  of  1896,  it  was  provided  that  the  mayor  should  annually  make  the  ap> 
I>oiDtment  for  the  term  of  one  year,  and  while  this  act  was  silent  as  to  the 
time  when  the  appointment  was  to  be  made,  it  was  enacted  four  years  after 
the  preceding  act.  under  which  the  term  of  the  incumbent  would  expire  on 
the  first  Monday  in  April,  and  as  no  change  is  made  in  the  time  of  the  ap- 
pointment the  natural  construction  is  that  the  legislature  contemplated  that 
the  new  appointment  should  be  made  at  the  expiration  of  the  current  t»erm. 
The  act  of  ]«03  makes  no  substantial  change  in  the  preceding  act  except  to 
substitute  the  city  attorney  for  the  mayor  as  the  person  to  make  the  appoint- 
ment so  far  as  the  questions  involved  in  this  case  go.  By  the  third  section 
of  that  act  the  reason  for  the  emergency  requiring  that  the  net  should  take 
«ffect  from  its  passage,  is  that  "the  selection  of  the  otTioial  newspaper  will 
ooour  before  ninety  days  after  the  adjournment  of  this  session  of  the  general 
assembly."  The  act  was  approved  March  18,  and  the  assembly  adjourned 
shortly  thereafter.  The  act,  therefore,  in  the  reason  given  for  its  taking 
effect  from  its  passage,  recognized  that  the  selection  was  to  be  made  at  the 
time  named  in  the  original  act.  Taking  the  three  acts  together,  we  con- 
clude that  the  legislature  did  not  contemplate  changing  the  time  when  the 
selection  was  to  be  made,  and  that  appellant's  term  expired  when  the  new 
appointment  was  made  by  the  city  attorney  on  the  first  Monday  in  April, 
1903.     (Hoke  v.  Klchie,  100  Ky.,  66. ) 

Judgment  affirmed. 


LOUISVILLE  &  NA.SHVILLK  R.  R.  CO.  v.  SMITH,  &c. 
(Filed  January  19,  1904.) 

1.  Railroads— Injunctions— In  an  action  to  compel  a  rallro*id  to  restore  a 
crossing  over  its  track  where  such  a  crossing  had  existed  for  many  years 
between  intervening  lands,  a  mandatory  injunction  will  not  He  where  there 
'was  an  agreement  that  an  outlet  should  be  made  at  a  point  1,400  feot  from 
the  original  crossing  which  would  afford  an  entrance  into  a  pike  leading  to 
the  land  without  crossing  the  railroad  track. 

2.  Same— Where  the  benefit  secured  by  the  party  applying  for  an  injunc- 
tion would  be  small,  and  it  would  operate  oppressively  to  the  other  party 
and  to  the  public,  unless  the  wrong  complained  of  was  wanton  and  unpro- 
Toked,  an  injunction  will  not  be  granted  to  restrain  it. 

Fairleigh,  Strauss  &  Eagles,  E.  W.  Hines  and  B.  D.  Warfleld  for  appellant. 

Chapeze  &  Halstead  for  appellees. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  appellees  for  a  mandatory  injunction  re- 
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quiring  the  appellant  to  restore  a  railroad  oroBsing  over  its  tracks  and  right 
of  way  near  Qap  in  Knob  station,  in  Bullitt  county,  Kentuclcy,  whioh  It 
had  destroyed  in  cbanginK  the  grade  of  its  road  at  that  point. 

In  their  petition  the  appellees  allege,  in  substance,  that  they  own  prop- 
erty in  Bullitt  county,  within  a  wile  or  two  of  the  crossing  in  question; 
that  theretofore,  and  for  many  years  in  excess  of  the  statutory  period,  they 
had  used  and  occupied,  under  a  claim  of  right,  a  passway  from  their  landft 
across  intervening  lands  to  the  railroad  crossing  in  question,  and  over  said 
crossing  to  the  Louisville  and  Shepherdsvllle  turnpike  road;  that  this  exer- 
cise by  them  of  the  easement  in  question  had  been  continuous  and  adverse 
to  all  the  world  for  more  than  fifteen  years  next  before  the  injury  com- 
plained of. 

Appellant,  by  its  answer,  controverted  appellees'  titl«  to  the  |)a6sway,  and 
pleaded  in  estoppel  an  agreement  on  its  part  with  appellees  whereby  it  ac- 
quired land,  and  made  for  them  an  outlet  to  the  turnpike  in  question,  at  a 
point  some  1,400  feet  further  south  than  the  original  crossing  over  its  right 
of  way,  which  afforded  an  entrance  into  the  pike  without  crossing  over  itft 
line;  that  appellees  stood  by  and  saw  it  change  the  grade  of  its  tracks  at 
great  expense,  and  acquire,  by  purchase,  the  right  of  way,  and  the  building 
of  a  road,  which  secured  to  appellees  an  outlet  to  the  turnpike  without  cross- 
ing the  railroad  track.  Without  setting  forth  the  allegations  of  the  plead- 
ings in  detail,  we  think  they  sufficiently  present,  first,  the  title  of  appellees 
to  the  easement  claimed  by  them,  and,  second,  the  question  of  estoppel  of 
appellees,  by  their  conduct  with  reference  to  th«^  change  of  grade,  and  the 
destruction  of  the  crossing  in  question.  The  evidence  shows  that  the  pass- 
way  in  question,  from  the  lands  now  owned  by  the  appellees  across  all  in- 
tervening lands  to  the  turnpike  at  or  near  the  crossing  in  question,  have 
been  exercised  by  them,  their  tenants  and  grantors,  and  the  public,  gener- 
ally, under  a  claim  of  right,  continuously  for  forty  or  fifty  years.  This,  in 
our  opinion,  sufficiently  established  their  title  by  prescription  to  the  ease- 
ment. 

About  two  years  before  the  institution  of  this  action,  appellant  found  it 
necessary,  in  order  to  transport  along  its  line  from  Louisville  to  the  South 
the  enormous  traffic  committed  to  its  care,  to  double- track  its  line  from 
Louisville  to  Shepherdsville,  and,  to  overcome  a  steep  grade  exi.sting  in  its 
line  at  and  in  the  neighborhood  of  the  crossing  in  question,  to  make  a  cut 
and  lower  its  tracks  some  eight  or  t>«'n  feet  below  the  level  of  the  original 
crossing,  thus  effectually  destroying  it.  When  this  work  was  in  progress, 
W.  A.  Foreman,  one  of  the  appellees,  visited  appellant's  superintendent, 
Daniel  Breck,  who  was  in  charge  of  the  work,  and  interviewed  him  on  the 
subject  of  the  destruction  of  the  passway,  and  while  the  superintendent  did 
not,  in  terms,  recognize  appellees'  legal  right  to  the  crossing  in  question,  he 
Baid  to  Foreman  that  he  would  secure  the  necessary  right  of  way,  and  make 
a  road  from  the  passway  where  the  old  crossing  on  appellees'  side  existed 
along  the  line  of  appellant's  track,  so  that  the  new  road  would  strike  the 
Louisville  and  Shepherdsville  turnpike  at  a  point  l,4o0  feet  north  of  the  old 
crossing,  and  thus  obviate  the  crossing  of  appellant's  line  at  all.  It  is  ad- 
mitteti  by  both  Foreman  and  his  cousin,  Helen  Clay  Smith,  tlmt  they  ac- 
quiesced in  this  proposition,  whether  or  not  they  affirmatively  agreed  to  it: . 
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-or,  to  use  Miss  Smith's  own  language:  ''If  he  made  a  good  road,  she  would 
not  be  stubborn  about  It.*'  With  this  UDderstauding,  at  great  expense,  ap> 
pellant  finished  the  work  by  which  it  changed  the  grade  of  its  line,  lowered 
its  ttficlcs,  and  destroyed  the  crossing.  It  also  obtained  the  right  of  way. 
•and  dnade  a  road  along  the  route  indicated  in  the  conversation  between 
Breck  and  Foreman,  thus  affording  appellees  an  exit  into  the  turnpike 
-without  crossing  its  track. 

Appellees  were  not  skitisfled  with  the  new  road,  as  made,  claiming  that, 
'by  reason  of  the  steepness  of  its  grade,  it  is  impassible.  The  evidence  on 
this  point  is  contradictory;  the  weight,  perhaps,  being  in  favor  of  appellant. 
The  evidence  conclusively  shows  that  it  would  be  impossible  to  restore  the 
OTOSsing,  except  ftt  an  enormous  expense  in  labor  and  money  to  appellant, 
and  that,  even  then,  it  would  be  an  exceedingly  dangerous  one,  because  of 
the  fact  that,  in  order  to  make  it  at  all,  it  would  be  necessary  to  make  a 
-deep  out,  so  as  to  get  down  to  the  grade  of  the  track,  and  as  appellant's 
road,  even  when  lowered  as  it  is  at  present,  is  on  a  steep  grade,  it  would  be 
•almost  impossible,  according  to  the  testimony,  to  overcome,  or  guard  against, 
the  danger  of  accident.  We  think  the  appellees  are  estopped  from  invoking 
the  extraordinary  remedy  of  a  mandatory  injunction  against  appellant,  re- 
quiring  it  to  restore  the  crossing,  under  these  circumstances,  and  that  they 
should  have  been  remitted  to  an  action  at  law  for  damages  for  whatever 
'Wrong  or  injury  they  may  have  suffered. 

In  the  case  of  Byron  v.  Louisville  &  Nashville  R.  R.  Co.,  89  Ky.  Law 
Bep.,  1007,  a  somewhat  similar  question  in  principle  arose,  and  this  court 
«ald:  *'The  proof  shows  that  appellant  stood  by  and  saw  that  the  appellee 
was  building  the  wall  to  hold  the  filling,  and  thus. expended  large  sums, 
without  complaint  or  proceeding  to  stop  the  work,  and  when  the  work  was 
Hearing  completion,  he  seekH  an  injunction.  If  he  had  a  right  to  an  in- 
junction, he  should  have  asserted  it  earlier,  and  before  appellee  had  expended 
so  much  on  the  work.  To  grant  an  injunction  when  applied  for  would  have 
necessarily  damaged  appellee  greater  than  to  refuse  would  damage  appel- 
lant. There  is  no  claim  for  damage  made,  and  hence  no  question  of  recov- 
•ery  of  damages  before  us. ' ' 

For  the  reason  given,  among  others,  the  judgment  refusing  the  injunction 
was  affirmed.  And  in  the  case  of  Herr,  &c.  v.  Central  Kentucky  Lunatic 
Asylum,  23  Ky.  Law  Rep.,  1739.  which  was  an  action  Instituted  by  property 
holders  to  enjoin  the  asylum  from  polluting  the  waters  of  Goose  creek  by 
emptying  its  sewerage  into  it,  it  was  said : 

"The  question  first  to  be  determined  under  this  state  of  facts  is  whether  ap- 
pellant has  an  adequate  remedy  at  law  for  the  injuries  complained  of  by  an 
action  for  damages,  as  the  rule  is  settled  that  an  injunction  will  not  be 
granted  where  the  remedy  at  law  is  full,  adequate  and  complete.  It  was 
held  in  Hauns  v.  Appellee,  .30  Ky.  Law  Rep.,  346,  that  an  individual  could 
maintaiin  a  common-law  action  against  appellee  for  injuries  identical  in 
character  with  those  herein  complained  of;  and  that  an  execution  siied  out 
upon  a  judgment  in  such  a  proceeding  could  be  levied  upon  the  property  of 
appellee,  unless  the  sale  of  such  property  would  render  the  corporation 
wholly  unable  to  care  for  the  insane  under  its  charge.  And  even  if  it  be 
■conceded  that  appellee  had  no  property,  which  came  under  this  head,  that 
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would  be  liable  to  such  an  execution,  we  think  it  must  be  conclusively  pre-> 
sunied  that  the  legislature  would  make  suitable  provision  for  the  payment 
of  such  a  judgment,  as  it  is  in  reality  a  claim  against  the  State,  when  it 
has  been  properly  ascertained  and  determined  in  the  courts  of  the  State. 
But  even  if  It  be  conceded  that  appellant's  claim  for  an  injunction  nbuld 
pot  be  defeated  on  this  ground  alone,  'it  is  a  rule,  practically  without  excep- 
tion, that  a  court  of  equity  will  not  arrant  relief  by  injunction,  where  the- 
party  seeking  it,  being  cognizant  of  his  rights,  does  not  take  those  steps  to 
assert  them  which  are  open  to  him;  but  lies  by  and  suffers  his  adversary  to 
incur  expenses,  which  would  render  the  granting  of  the  injunction  a  great 
injury  to  him.  This  rule  is  especially  applicable  where  the  granting  of  tbe- 
injunction  will  operate  injuriously  to  the  public  as  well  as  to  the  party 
against  whom  the  injunction  is  sought.'  (Am.  &  Eng.  Encycl.  of  Law,  vol- 
ume 16,  page  356,  and  authorities  there  cited  ) 

"Pomeroy,  in  his  work  on  Equity  Jurisprudence,  sections  816  and  817» 
announces  the  general  doctrine  as  follows:  'Acquiescence  is  an  Important 
factor  in  determining  equitable  rights  and  remedies,  in  obedience  to  the- 
maxim,  'He  who  seeks  equity,  must  do  equity,  and  he  who  comes  Into 
equity,  must  come  with  clean  hands.'  *  *  *  Acquiescence  in  the  wrong- 
ful conduct  of  another  by  which  one's  rights  are  invaded  may  operate  of ten^ 
upon  the  principles  of  and  in  analogy  to  estoppel,  to  preclude  the  injured 
party  from  obtaining  many  distinctively  equitable  remedies  to  which  he- 
would  otherwise  be  entitled.  Thlp  form  of  quasi  estoppel  does  not  out  ofT 
the  party's  title,  nor  his  remedy  at  law;  it  simply  bars  his  equitable  relief 
and  leaves  him  to  his  legal  action  alone. 

"Mr.  High,  in  his  wgrk  on  Injunctions,  section  786,  says:  'He  who  seeka 
relief  against  a  nuisance  must  show  due  diligence  in  the  assertion  of  hlft 
rights,  and  where  complainant  has  allowed  the  defendant  for  a  long  period 
to  continue  in  the  erection  of  his  obnoxious  structure,  at  great  expen^» 
equity  will  not  interfere.  *  *  *  Complainants  who  have  long  slept  on> 
their  rights  will  not  be  allowed  to  enjoin  the  nuisance,  and  thus  put  them- 
selves in  a  position  from  which  their  own  laches  had  debarred  them. ' 

"This  principle  was  applied  in  Southard  v.  Morris,  Saxt. ,  616;  I.jOgausport 
V.  Uhl,  99  Ind.,  531;  Attorney  General  v.  N.  Y.  R.  R.  Co.,  24  H.  J.,  49; 
Trafhagan  v.  Jersey  City,  29  N,  J.,  306;  Swaine  v.  Great  Northern  R'y  Co.v 
9  Jurist.,  1196.  It  has  also  been  frequently  applied  by  this  court.  (Stanford 
Water.  Light  and  Ice  Co.  v.  Murphy,  20  Ky.  Law  Rep.,  2it01. ) 

"An  injunction  ought  not  to  be  granted  where  the  benefit  secured  by  the- 
party  applying  therefor  is  comparatively  small,  whilst  it  will  operate  op- 
pressively and  to  the  great  annoyance  and  injury  of  the  other  party  and  to 
the  public,  unless  the  wrong  complained  of  was  so  wanton  and  unprovoked 
as  to  properly  deprive  the  wrongdoer  of  all  consideration  for  its  Injurioua 
consequences."     (Jones' v.  City  of  Newark  8  Stockt.,  662.) 

The  case  of  the  Stanford  Water,  Light  and  Ice  Co.  v.  Murphy,  20  Ky. 
Law  Rep.,  2001,  was  instituted  to  obtain  an  injunction  to  prevent  the  diver- 
sion of  water  from  its  natural  ohannel,  to  the  injury  of  the  plaintiffs.  The^ 
facts  established  the  wrong  complained  of.  This  court  affirmed  the  judg- 
ment refusing  a  perpetual  injunction,  and  said:  "If  the  appellants'  damage 
is  clearly  shown  to  be  caused  by  the  appellee,  still,  we  think  there  is  ai^ 


SHARP,   &C.  V.  HARRIS,  &C.  1463 

ample  legal  remedy,  and  this  great  public  benefit  should  not  be  crippled  or 
hindered,  unless  it  be  absoiutely  necessary  to  protect  appellants'  rights." 

High,  in  his  work  on  Injunctions,  section  643,  says:  "As  in  all  cases  of 
the  exercise  of  the  strong  arm  of  equity  by  injunction,  the  right  to  the  relief 
may  be  lost  by  one's  own  negligence  and  delay  in  seeking  protection.  And 
where  the  owner  of  land  over  which  a  railway  has  been  constructed  has 
stood  quietly  by  and  neglected  to  insist  upon  compensation  at  the  time  his 
land  was  taken,  and  has  waited  until  the  road  was  in  full  operation  before 
asserting  his  rights,  he  will  not  be  pennitt«d  to  restrain  its  operation.  In 
such  cases,  an  injunction,  if  granted  at  all,  should  only  be  allowed  as  a  last 
resort,  and  after  all  ordinary  means  of  relief  have'proved  ineffective." 

Section  640.  •*  Where  the  owner  of  lands  has  conveyed  to  a  railway  com- 
pany a  right  of  way  through  his  premises,  upon  a  verbal  assurance  that  the 
company  would  construct  the  necessary  oattle  gaps  for  the  passage  of  cattle, 
a  failure  on  the  part  of  the  company  to  comply  with  such  an  agreement  will 
not  warrant  an  injunction  to  prevent  the  operation  of  its  road  until  the 
agreement  is  complied  with,  since  the  indirect  effect  of  such  relief  would  be 
to  compel  the  company  to  construct  the  cattle  gaps,  and  the  power  to  thus 
.  enforce  a  specific  construction  is  one  which  is  rarely  exercised  by  a  court  of 
equity." 

In  the  case  at  bar,  appellant  is  engaged  in  carrying  on  a  great  railway 
system ;  in  its  successful  operation  the  general  public  is  deeply  interested. 
It  is  neither  alleged  nor  proved  that  appellees  have  suffered  irreparable  in- 
jury by  reason  of  the  wrong  complained  of.  They  stood  by  and  saw  the 
enormous  outlay  of  money,  time  and  labor  on  the  part  of  appellant,  in  or<ler 
to  improve  its  track,  and  facilitate  the  necessities  of  commerce  and  travel. 
They  have  an  adequate  remedy  at  law  for  whatever  damage  they  may  sus- 
tain by  reason  of  the  injui-y  complained  of,  and,  under  all  the  circum- 
stances of  this  cas9,  under  the  principles  announced  in  the  authorities  supra, 
we  think  that  they  should  have  been  confined  to  compensation  for  the  injury, 
which  may  be  presented  upon  the  return  of  the  case. 

For  the  reasons  above  indicated  the  judgment  is  reversed  for  proceedings- 
consistent  with  this  opinion. 
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(Filed  January  1«.  1904— Not  to  be  reported.) 

Religious  bodies— Control  of  church  property— Where  the  title  and  control 
of  a  church  building  is  in  one  denomination  with  the  provision  that  any 
other  protostant  denomination  shall  use  it  when  not  occupied  by  the  church 
owning  it,  reasonable  notice  of  such  intended  use  shall  be  necessary,  and 
other  denominations  using  the  church  shall  make  reasonable  contributions 
to  keep  it  in  i*epair. 

C.  F.  Burnam  and  Burnatu  &  Moberly  for  appellants. 

W.  B.  Smith  for  appellees. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellants  are   the  trustees  of  the  Church  of  Missionary  Baptists  at 
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Panola,  Madison  county,  Kentucky.  The  appellees  are  members  of  the 
Christian  Church,  living  in  and  near  Panola.  The  matter  in  dispute  Is  the 
respective  rights  of  the  parties  litigant  in  a  church  building  in  Panola. 
This  is  the  second  time  this  case  had  been  Here  on  appeal.  The  opinion  on 
the  first  appeal  was  delivered  in  the  case  of  Sharp,  &c.  v.  Benton,  &c.,  23 
Ky.  Law  Rep.,  876,  and  in  an  extended  opinion,  idem.,  1254. 

On  the  former  appeal  this  court  held  that  the  title  and  control  of  the 
church  building  was  in  appellants,  as  trustees,  etc.,  for  the  use  and  benefit, 
first,  of  the  Missionary  Baptist  Church  at  Panola,  and,  second,  with  the 
right  of  any  other  Protestant  denomination  to  worship  in  the  building  when 
it  was  not  being  occupied  by  the  Missionary  Baptist  Church ;  that  appel- 
lants, who  hold  the  legal  title  to  the  property,  and  are  its  custodians,  are 
■entitled  to  reasonable  notice  of  the  time  when  other  Protestant  denomina- 
tions desire  to  occupy  the  building  for  religious  purposes,  and  that,  if  they 
receive  notices  that  more  than  one  other  Protestant  denomination  desires  to 
■occupy  the  building  at  the  same  time,  they  may  determine  which  applicant 
is  entitled  to  souse  it;  and  they  may  also  require  the  other  religious  de- 
nominations using  the  building  to  make  reasonable  contributions  to  keep  it 
in  repair.  But  they  (appellants)  have  not  the  right  to  determine  the  char-  ' 
acter  of  J^ligious  services  which  may  be  conducted  in  the  building  when  so 
occupied  by  other  denominations. 

This  litigation  grows  out  of  a  misunderstanding  as  to  what  was  decided 
•on  the  former  appeal.  After  the  opinion  in  the  former  case  was  rendered,  it 
was  read  in  an  open  meeting  by  the  Baptist  congregation,  and  an  order  en- 
tered in  their  church- book,  requiring,  as  i-easonable  and  proper,  that  one 
week's  notice  should  be  given  them  by  the  other  religious  bodies  desiring  to 
use  the  house  for  church  purposes.  It  seems  that  the  appellees,  and  those 
with  whom  they  are  associated,  and  who  con.stitute  the  Christian  Church  at 
Panola,  selected  the  first  Sunday  in  each  month  as  the  day  upon  which  to 
hold  their  ivligious  services  in  the  building  in  question,  and  claimed  the 
right  to  go  into  the  building  at  their  own  will,  and  had  a  key  made,  with 
which  to  unlock  the  door  when  they  saw  fit.  In  order  to  restrain  the  appel- 
lees from  so  doing,  this  action  was  instituted. 

It  is  not  necessary  to  minutely  set  forth  the  allegations  pleaded,  or  to 
analyze  the  evidence.  It  is  sufficient  to  say  that  the  annoyance  and  distress 
of  which  the  appellants  complain  are  more  sentimental  than  real.  It  is  not 
shown,  or  even  pretended,  that  the  appellees  have  in  any  wc^y  interfered 
with  the  appellants  in  the  use  of  the  building.  The  record  shows  that  the 
Baptist  congregation  worship  in  the  building  on  the  third  Sunday  in  the 
month,  and  have  no  desire  to  use  it  on  the  first.  Nor  is  any  other  congrega- 
tion desirous  of  using  the  building  on  the  first  Sunday.  The  record  fails  to 
show  any  instance  of  a  clash  between  the  parties  litigant,  so  far  as  the  desire 
to  use  the  building  is  concerned.  But  appellants  insist  that  they  are  en- 
titled, each  week,  to  notice  and  request  on  the  part  of  appellees,  of  their 
desire  to  use  the  building,  and  they  also  complain  of  the  possession  on  the 
part  of  appellees  of  a  key,  by  which  they  can  enter  the  church  without  no- 
tice or  request. 

The  chancellor  below  held  that  while  the  Missionary  Baptist  Church  has 
the  first  right  to  the  use  of  the  property,  the  appellees'  right  was  not  per 
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missive,  merely,  nud  appellants  have  no  right  to  arbitrarily  exclude  them 
from  the  use  of  the  property,  asthis  would  be  contrary  to  the  letter  and  spirit 
of  the  subscription  paper  and  deed;  that,  as  each  of  the  congreiications  in- 
terested in  this  controversy  had  a  regular  time  to  meet,  which  did  not  con- 
flict, and,  as  no  other  denomination  was  complaining,  that  the  giving  of 
further  notice  by  appellees  to  appellants,  for  the  use  of  the  church  building 
at  the  regular  time  which  they  had  selected,  was  unnecessary;  but  that, 
when  appellees  desired  the  use  of  the  church  builcMng  at  other  than  the 
regular  times,  they  must  give  appellants  one  week's  notice,  at  least;  and, 
upon  so  doing,  they  are  entitled  to  the  use  of  the  property  for  that  purpose, 
unless  previous  application  had  been  made  for  Its  use  by  some  other  parties 
entitled  thereto,  or  unless  appellants  had,  themselves,  previously  determined 
to  use  it  at  the  same  time;  that  if  appellees  decided  to  use  the  building  for 
the  holding  of  a  protracted  meeting,  they  should  give  appellants  at  least 
four  days'  notice  of  their  desire  to  use  the  building  for  such  specific  purpose, 
and  appellants  siiould,  In  like  manner,  inform  appellees  four  days  in  ad- 
vance of  the  desired  time,  whether  the  church  would  be  then  idle,  and  sub- 
ject to  their  use. 

It  was  also  held  that,  while  it  would  be  less  annoying  to  nil  parties  for 
both  the  Baptist  and  the  Christian  churches  to  have  a  key  to  the  building, 
yet,  as  appellants  are  thw  legal  custodians  of  the  building,  appellees,  under 
this  state  of  facts,  are  not  entitled  to  have  a  key,  Init  that  the  appellants 
shall  either  open,  or  cause  to  be  opened,  the  church  for  them,  from  time  to 
time,  or  give  them  the  key  whenever  they  are  entitled  to  Its  use,  which  ap- 
pellees shall  return  to  appt'llants 

This  judgment  is  In  accordance  with  the  opinion  heivtofore  rendered  and 
is  affirmed. 


CUMBERLAND    TELEPHONE  AND    TELEGRAPH    CO.    v.    FOSTER. 

(Filed  January  20,  1»04. ) 

Damages— Injury  to  dower— A  widow  In  possession  of  real  ostate  left  by 
her  deceased  husband,  In  which  she  has  not  been  allotted  dower,  may  re- 
oover  of  a  stranger,  damages  for  Injury  to  the  walls  of  a  building  without 
making  the  remainderman  a  party  to  the  action,  as  she  Is  responsible  to  him 
for  any  waste  or  Injury  to  the  property  conunitted  by  another,  while  in  her 
possession. 

John  McChord  for  appellant. 

>?oggIe  &  Graham  for  appellee. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant  seeks  the  reversal  of  a  judgment  of  1400,  recovered  against  it  by 
the  appellee  in  the  Green  Circuit  Court,  in  an  action  wherein  It  was  averred 
in  the  petition  that  It  had,  without  her  consent.  Injured  a  brick  building, 
of  which  she  is  the  owner,  to  her  damage  in  the  suni  of  $1,000.  by  negli- 
gently digging  Into  the  ground  on  her  lot  adjacent  to  the  foundation  thereof, 
and  sinking  a  log  anchor  for  the  support  of  its  poles  and  wires,  whereby  the 
natural  lateral  support  of  the  wall  was  weakened,  causing  the  foundation  to 
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Kive  awny.  and  the  wall  of  the  building  to  crack  and  become  so  shattered, 
as  to  render  it  unsafe  and  greatly  impair  its  value. 

The  averments  of  the  petition,  except  as  to  appellee's  ownership  of  the 
house  and  lot,  were  specifically  denied  by  the  appellant's  answer,  which,  in 
addition  admitted  that  there  was  slight  injury  to  the  building,  but  that 
such  injury  was  caused  alone  by  the  defective  construction,  of  the  building 
and  a  vioient  windstorm.  The  affirmative  matter  contained  in  the  answer 
was  controverted  by  reply,  and  upon  the  issues  thus  formed  the  parties  pro- 
ceeded to  trial,  with  the  result  mentioned. 

Numerous  grounds  were  urged  in  support  of  the  motion  for  a  new  trial, 
all  of  which  were  regarded  by  the  lower  court  as  insufficient,  consequently 
a  new  trial  was  refused.  One  of  the  grounds  was  that  the  verdict  of  the 
jury  was  flagrantly  against  the  evidence  and  the  amount  thereof  excessive. 
Another  that  the  court  erroneously  refused  to  give  the  peremptory  instruc- 
tion aslced  by  the  appellant,  and  instead,  misinstructed  the  jury.  Another 
that  the  court  further  erred  in  refusing  to  permit  the  filing  of  an  amended 
answer,  offered  by  the  appellant  at  the  conclusion  of  all  the  evidence,  and 
before  the  beginning  of  the  argument  to  the  jury. 

As  to  the  first,  ground  it  is  sufficient  to  say  that  all  the  witnesses  for  ap- 
pellee testified  fully  and  intelligently  as  to  the  nature  and  extent  of  the  in- 
jury to  her  building.  Some  of  them  were  the  builders  of  the  house,  and 
many  of  them  testified  that  the  cost  of  repairing  and  restoring  it  to  its 
former  state,  would  amount  to  $(iOO,  and  others  to  not  less  than  S400,  the 
sum  allowed  by  the  jury.  And  practically  all  of  them  agreed  in  their  testi- 
mony as  to  the  fact  that  the  work  of  appellant's  servants  in  digging  the 
hole,  and  placing  the  anchor  near  the  foundation  of  the  building,  had  pro- 
duced the  injury  complained  of. 

It  is  true  that  the  witnesses  introduced  in  behalf  of  the  appellant  testified 
to  the  effect  that  the  building  was  defectively  constructed,  and  that  its  de- 
fective construction,  together  with  a  violent  windstorm,  caused  the  injury 
complained  of.  Furthermore,  that  the  cost  of  replacing  it  would  fall  far 
short  of  the  amount  fixed  by  the  appellee's  witnesse.s.  In  fact  some  of  ap- 
pellant's witnesses  fixed  the  cost  of  repairing  the  building  as  low  as  f50.  It 
will  be  seen,  therefore,  that  the  evidence  was  coniflcting.  But  it  was  the 
province  of  the  jury  to  reconcile  it,  and  to  determine  the  weight  and  effect 
to  be  given  to  the  testimony  of  each  set  of  witnesses,  or  any  one,  or  more  of 
them,  and  beskles  they  were  permitted  to  view  the  building  and  premises  in 
charge  of  an  officer  of  the  court,  whereby  they  were  the  better  enabled  to  ar- 
rive at  a  correct  verdict.  But  while  the  evidence  was  oouflicting  as  to  the 
cause  of  the  injury  to  appellee's  building,  there  can  be  no  doubt  that  it  was 
injuivd  to  such  an  extent  as  to  render  it  unsafe  for  occupancy.  It  appears 
from  the  evidence  that,  the  ground  floor  of  the  building  was  used  by  appellee, 
her  father  and  brother  as  an  office,  and  the  .«iecond  floor  by  appellant  as  an  office 
and  telephone  "exchange,"  and  further  that  the  hitter's  servants  in  charge 
of  the  exchange  reali/.ed  that  the  building  was  unsafe,  and  communicated 
that  fact  to  appellant,  for  it  gave  appellee  written  notice  thereof,  and  that  it 
would  renjove  its  office  and  exchange  therefrom  unless  the  building  was  im- 
mediately repaired,  and  in  fnct  did  remove  the  siime  without  allowing  ap- 
pellee opportunity  to  make  the  repairs  nt^cessary  to  restore  the  building. 
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Under  anoh  clroumstances  we  think  It  would  have  been  improper  for  the 
trial  ooart  to  have  disturbed  the  verdict  upon  the  ground  that  it  was  unsup- 
ported by  the  evidence,  or  that  tne  amount  thereof  was  excessive.  It  is 
equally  clear  that  a  peremptory  instruction  would  have  been  improper. 
Such  an  instruction  in  behalf  of  the  defendant  is  proper  only  when  there  is. 
no  evidence  upon  which  to  base  a  verdict  for  the  plaintiff.  As  to  the  refusal 
of  the  court  to  give  instruction  "A.,  B.  and  C,"  asked  by  the  appellant,  It 
may  be  said  that  instruction  ''A."  would  have  been  unobjectionable  but  for 
the  use  therein  of  the  word  "independent."  Instruction  "B.  and  C."  prop- 
erly expressed  the  law,  but  as  both  were  fully  included  in  the  language  of 
instructions  1,  2  and  8,  given  by  the  court  on  his  own  motion,  it  was  not 
error  to  reject  them.  The  instructions  that  were  given  covered  every  aspect 
of  the  case,  contained  all  the  law  necessary  to  be  presented  to  the  jury,  and 
were  doubtless  readily  understood  by  them.  But  appellant's  principal  con- 
tention is  that  the  lower  court  erred  in  refusing  to  permit  it  to  file  the 
amended  answer  offered. 

The  amended  answer  was  not  offered  until  all  the  evidence  was  in  and  the^ 
argument  to  the  jury  was  about  to  begin.  It  in  substance  denied  the  ap- 
pellee's sole  ownership  of  the  building  in  controversy,  and  averred  that  it 
had  been  owned  by  her  husband  who  died  intestate,  leaving  an.  infant  child, 
a  son,  and  that  this  building,  together  with  such  other  real  estate  as  waa 
left  by  the  husband  descended  under  the  statute  to  his  infant  son  subject  to 
appellee's  right  of  dower;  that  dower  had  not  been  allotted  to  her  out  of  tho 
vealty  left  by  her  husband,  and  that  her  only  interest  in  the  building,  for 
injury  to  which  she  was  suing  in  this  action,  was  that  of  dower,  and  further 
that  these  facts  were  first  discovered  by  appellant  daring  the  hearing  of  the 
evidence. 

As  will  be  seen  from  the  authorities  cited  further  on  in  this  opinion,  the 
fact  set  up  by  the  amended  answer  would  not  have  defeated  a  recovery  by 
the  appellee.  The  court  did  not  err,  therefore,  in  refusing  to  allow  it  to  be 
filed.  It  is  admitted  by  counsel  for  appellant  that  appellee  is  entitled  ta 
dower  in  the  house  and  lot  in  controversy,  that  she  is  now  in  the  possession 
and  control  of  the  property,  and  that  dower  has  not  been  allotted  her  from 
any  of  the  real  estate  owned  by  her  husband  at  his  death.  We  may  assume,, 
therefore,  that  she  is  legally  in  possession  of  the  house  and  lot  and  will  be> 
entitled  to  its  possession  until  dower  is  assigned  her.  If  so  it  was  her  duty 
to  protect  the  same  from  injury  at  the  hands  of  appellant  and  all  others. 

In  Washburn  on  Real  Property,  volume  1,  section  894,  it  is  said:  '*Wltb 
the  above  exception  (injuries  resulting  from  accident,  by  the  act  of  God, 
public  enemies  or  of  the  law)  the  tenant  is  bound  to  Drotect  the  premisea 
from  waste,  even  against  strangers,  or  is  responsible  to  the  reversioner  for 
the  same,  and  may  have  his  remedy  against  the  wrpngdoer. "    ♦    *    * 

•Tenont  by  curtesy,"  says  Lord  Cook,  "tenant  in  dower;  tenant  for  life, 
years,  etc. ,  shall  answer  for  the  waste  done  by  stranger  and  shall  take  their 
remedy  over."    (Lat.  Inst..  a54;  2d  145  303.) 

In  Cook  V.  The  Champlain  Transportation  Co.,  1  Denio,  91,  which  was  an 
action  on  the  case,  by  the  assignees  of  an  unexpired  lease  for  a  term  of  years, 
for  negligently  destroying  a  mill  erected  by  the  plaintiffs  on  the  premises,  it 
was  held  that  "the  destruction  of  such  building  by  means  of  the  negligent. 
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^cts  of  a  third  party  was  waste  for  which  the  tenant  was  responsible  to  the 
-lessor,  and  that,  the  lessee  or  his  assignee  was  entitled  to  recover  the  whole 
value  of  such  building  in  an  action  against  the  party  guilty  of  the  negli- 
gence."  The  same  rule  was  followed  in  Austin  v.  Hudson  River  R.  R.  Co., 
25  N.  Y.,  834. 

"The  tenant  by  curtesy  and  in  dower,  and  for  life  or -years,  are  answer- 
able for  waste  committed  by  a  stranger  and  they  talse  their  remedy  over 
against  him,  and  it  is  a  general  principle  that  the  tenant,  without  some 
special  agreement  to  the  contrary,  is  responsible  to  the  reversioner  for  all 
injuries  amounting  to  waste,  done  to  the  premises  during  his  term,  by 
whomsoever  the  Injuries  may  have  been  committed. "  ♦  *  *  Kent's  Com., 
volume  4.  77. ) 

"The  tenant  is  not  responsible  for  damages  done  by  the  act  of  God,  the 
public  enemies,  or  by  the  iaw.  But  he  is  obliged  to  protect  the  premises 
from  waste  by  strangers,  and  for  the  acts  of  such  persons  he  is  responsible 
to  the  reversioner."    (Tiedeman  on  Real  Property,  section  78.) 

Foster  T.  Foster,  the  infant  son  of  appellee  and  her  deceased  husband, 
lives  with  her.  She  is  his  statutory  guardian,  and  owes  to  him  the  duty  of 
tearing  for  him,  and  the  property  which  he  inherited  from  his  father,  in 
which  she  is  entitled  to  dower.  Though  he  might  properly  have  been  made 
a  party  to  the  action,  he  was  not  a  necessary  party.  For  any  injury  that 
may  be  done  the  property  by  others  she,  as  tenant  in  dower,  and  also  by 
virtue  of  section  2328,  Kentucky  Statutes,  will  be  responsible  to  the  rever- 
sioner, consequently  the  person  inflicting  injury  to  the  property  will  be  re- 
sponsible to  her  therefor.  The  injury  to  the  property  for  which  she  recovered 
a  verdict  and  judgment  in  this  case  was  not  so  much  an  injury  to  the  in- 
heritance, for  which  an  action  might  have  been  brought  by  infant  heir  or 
for  him,  but  rather  an  injury  which  affected  appellee's  enjoyment  and  use 
of  the  property  as  tenant  in  dower,  and  upon  this  principle,  as  well  as  upon 
the  theory  of  responsibility  to  the  reversioner,  we  think  she  was  entitled  to 
recover  in  this  case.  The  injury  to  the  building,  though  serious,  is  one  that 
can  be  repaired,  and  it  is  to  be  presumed  will  be  repaired  by  her  out  of  the 
sum  which  may  be  paid  her  in  satisfaction  of  her  judgment  against  the  ap- 
pellant. At  any  rate  if  such  repairs  are  not  made,  she  and  not  the  appel- 
lant, will  be  liable  to  the  infant  heir. 

Fur  the  r^^asons  herein  given  the  judgment  is  affirmed. 
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(Filed  January  20,  1904— Not  to  be  reported. ) 

W'ills— Undue  influence— W^here  it  was  shown  upon  the  trial  in  the  lower 
'court  that  the  wife,  with  her  two  daughters  and  younger  son  were  the 
legatees  under  the  husband's  will  to  the  exclusion  of  their  two  sons  who,, 
over  the  objection  of  their  mother,  had  married  Protestant  women,  and 
where  the  mother  told  her  son  John  that  "if  he  married  that  Jane  Waller,  a 
Protestant,  who  eats  meat  on  Good  Friday,"  he  should  nev^r  get  a  dollar  of 
their  wealth,  and  that  she  would  see  to  it  that  "it  was  put  in  black  and 
white,"  and  the  husband  had  stated  that  he  had  made  his  will  and  left  Wil- 
4iam   and  John  out,  and  that  he  had   to   do   it  to  keep  down  hell  at  home. 
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Held— That  the  evidence  is  suiSoient  to  show  that  the  wife  was  so  higgoted 
in  her  religious  belief  that  it  induced  her  to  believe  that  her  children  were^ 
apostates  and  should  not  share  in  their  father's  property  and  she  brought 
such  influence  to  bear  upon  him  that  he  yielded  to  her  importunities  and 
made  a  will  different  to  what  he  would  have  made,  if  left  to  his  own  in^ 
clination. 

Clore,  Dickerson  &  Clayton,  J.  M.  Lassing,  M.  D.  Gray  and  Edson  Riddel^ 
for  appellants. 

J.  S.  Gnunt  and  S.  W.  Tolin  for  nppellees. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

A  paper  purporting  to  be  the  last  will  of  Jeffrey  Powers,  bearing  date.. 
July  3,  1889,  was  offered  for  probate  in  the  Boone  County  Court.  On  appeaV. 
to  the  circuit  court  the  paper  has  been  twice  rejected  by  juries  empaneled  to 
try  the  issue  of  the  mental  capacity  of  the  testator,  and  of  the  undue  influ- 
ence alleged  to  have  been  exercised  over  him  by  his  wife  and  children  who 
were  favored  by  the  will. 

The  formal  execution  of  the  paper  is  suflBciently  proved.  Nor  are  we  able, 
to  And  in  the  evidence  any  substantial  ground  for  doubting  the  testament^ 
ai7  capacity  of  the  testator.  The  ground  upon  which  the  jury  evidently  re- 
jected the  paper  was  that  of  undue  influence.  The  instructions  given  were 
substantially  those  approved  by  this  court  on  the  former  appeal.  It  was 
shown  upon  the  trial  that  the  testator  and  his  wife  and  daughters  were 
members  of  the  Roman  Catholic  Church,  when  the  two  oldest  sons  of  the 
testator  married  in  1872  and  1874,  respectively.  Those  events  are  shown  to. 
have  provoked  violent  opposition  on  behalf  of  their  mother,  the  wife  of  tes-* 
tator.  These  two  sons  were  disinherited  by  the  will.  They  each  mnriied  a 
Protestant  woman.  It  was  in  evidence  that  Mrs.  Powers  stated  lohtrson 
John,  one  of  the  disinherited,  and  to  others,  that  if  he,  John,  married  that 
Jane  Waller,  a  Protestant  that  eats  meat  on  Good  Friday,  he  should  never, 
get  a  dollar  of  their  wealth,  and  she  would  see  to  it  that  it  was  put  in  black 
and  white;  that  she  had  rather  see  John  cut  his  throat  than  to  break  the. 
Catholic  faith  by  marrying  Janie  Waller.  Some  of  these  conversations  did 
not  occur  in  the  presence  of  the  testator,  but  it  was  shown  that  at  one  time 
at  least  it  was  said  in  his  presence  by  his  wife.  It  was  also  proven  that  the 
testator  had  said  that  he  had  made-  his  will  and  had  left  his  sons,  William 
and  John,  out,  and  that  he  had  to  do  it  to  keep  down  hell  at  home.  By. 
other  witnesses  it  was  shown  that  the  testator  had  said,  that  John  was  a 
good  boy  and  deserving.  There  was  undoubtedly  an  estrangement  between 
the  families  of  these  two  sons  and  their  father's  family  from  the  date  that 
they  married  and  left  their  home.  The  first  will  of  the  testator  was  written 
not  a  great  while  after  those  marriages.  When  the  last  will  was  written, 
some  slight  change  from  the  first  one  was  made  for  the  benefit  of  his  wife, 
but  it  was  left  the  same  as  the  first  one  with  respect  to  the  two  disinherited 
sons.  The  will  gave  all  the  estate  to  the  wife,  two  daughters  and  the  young- 
est SOP,  all  of  whom  remained  at  home  and  were  unmarried. 

It  is  complained  for  appellants  that  this  evidence  was  inadmissible  because 
it  was  immaterial,  and  because  it  was  too  remote  from  the  time  of  the  mak- 
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ing  of  the  will  in  dispute.  The  character  of  evidence,  that  is  the  admissions 
of  devisees  against^their  interest,  and  statements  by  the  testator  that  he  had 
been  influenced,  have  been  so  often  held  by  this  court  to  be  competent  in 
the  trial  of  the  issue  of  undue  Influence  that  we  do  not  deem  it  necessary  to 
again  stAte  the  reasons  that  support  the  rule.  The  last  case  in  which  the 
relevancj  of  this  evidence  is  discussed  is  Wall  v.  Dimmitt,  24  Ky.  Law  Rep., 
1749,  where  the  previous  cases  on  the  subject  are  cited. 

We  do  not  regard  the  fact  that  the  influence  is  not  shown  to  have  been 
exerted  with  reference  to  the  execution  of  this  particular  will  at  the  time 
when  it  was  prepared  as  material,  because  the  evidence  does  show  that  when 
the  original  will  was  prepared,  of  which  this  one  is  a  copy  in  the  particular 
of  disinheriting  these  two  sons,  the  influence  of  the  wife  is  shown  to  have 
been  exerted.  If  the  testator  had  conceived  that  on  account  of  the  infidelity 
or  aposmcy  of  his  sons  they  were  not  fit  subjects  of  his  bounty,  his  right  to 
exclude  them  by  his  will  is  not  doubted.  But  it  is  not  shown  in  this  case 
that  the  testator  had  such  views  of  his  own,  but  there  was  evidence  to  the 
t^ffect  that  his  wife  was  so  bigoted  in  her  religious  belief  that  it  induced 
her  to  believe  that  her  children  who  were  npostates,  ought  not  to  share  in 
the  distribution  of  their  father's  property,  and  thnt  actuated  by  this  belief 
she  brought  her  Influence  to.  liear  upon  her  husband  so  that  he  yielded  to  her 
importunities  and  made  a  will  difl'erent  from  what  he  himself  would  have 
clone  if  left  to  his  own  inclination. 

The  discrimination  w^as  not  just.  The  testator  himself  did  not  so  regard 
it,  but  he  yielded  according  to  some  of  the  evidence  to  influences  which  he 
could  not  withstand.  The  fnct  that  this  occurred  many  years  ago,  instead 
of  weaicening  the  case  against  the  will,  seems  to  us  rather  to  strengthen  it, 
because  it  tends  to  show  the  weight  and  the  persistence  of  the  influence 
that  was  brought  to  bear  against  the  paternal  instinct  of  affection  and  jus- 
tice, so  as  not  only  to  overturn  it  at  the  time,  but  to  keep  it  suppressed  until 
the  last.  The  question  is  not  so  much  whether  the  testator's  di.<;positiou  of 
his  property  is  equitable,  but  whether  it  is  his  own  arrangement;  not 
whether  the  reasons  upon  which  the  discrimination  rests  are  in  themselves 
sound,  but  whether  they  are  his  reasons.  The  question  of  religious  prejudice 
against  which  counsel  for  appellants  so  earnestly  and  eloquently  inveighes, 
is  a  material  matter  only  when  it  is  to  be  decided  whether  the  alleged  preju- 
dice was  that  of  tho  testator,  or  that  of  some  one  else,  who  because  of  it  put 
into  effect  an  influence  over  the  mind  of  the  testator  which  his  will  power 
was  unable  to  resist. 

We  have  not  stated  nor  discussed  all  of  the  evidence.  We  have  thought  it 
necessary  to  discuss  only  that  which  was  especially  objeoud  to  at  the  trial. 
The  ground  of  misconduct  of  counsel  in  the  argument  to  the  jury  appears 
to  us  to  be  innnaterial,  and  that  the  disgression  complained  of  and  quoted 
in  the  bill  of  evidence  could  not  probably  have  any  effecc  in  shaping  the 
verdict. 

The  judgment  of  the  circuit  court  overruling  the  grounds  for  a  new  trial 
is  affirmed. 
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HALLEY,  &c.  V.  SCOTT  COUNTY  FISCAL  COURT. 
(Filed  January  20,  1904— Not  to  be  reported.) 

1.  Land— Turnpike  company— In  an  action  to  recover  possession  of  a  lot 
which  had  heen  dedicated  by  appellant's  ancestor  to  a  turnpike  company  on 
condition  that  it  was  to  be  used  in  connection  with  the  company  and  when 
it  came  to  be  no  longer  used  it  should  revert  to  the  former  owner,  the  turn- 
pike company  sold  and  conveyed  its  road  to  Scott  county  when  the  lot  was 
then  abandoned  and  no  lon>?er  used  by  the  company.  It  was  error  to  ad- 
judge the  fiscal  court  to  be  the  owner  of  the  lot  upon  the  theory  of  long- con- 
tinned  possession. 

2.  Parol  dedication— Where  the  circumstances  show  that  the  dedication 
was  by  parol,  in  the  absenc**  of  a  showing  to  the  contrary,  the  dedication 
must  l)e  pn^pumed  to  bp  of  an  easement  only,  and  being  an  easement  it  was 
not  nece.s.sary  that  a  reverter  should  have  been  provided  for  by  grant. 

S.  M.  Wilson  for  appellants. 

Thos.  S.  Gaines  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  Frankfort,  (Jeorgetown  and  Paris  Turnpike  lioad  Co.,  formerly  own- 
ing a  turnpike  road  running  from  Georget<iwn  to  Paris,  was  sued  by  appel- 
lants to  recover  the  possession  of  a  smnll  lot  of  land,  it  Inking  alleged  that 
the  lot  had  Ijeen  dedicated  by  appellants'  ancestor  to  the  turnpike  company 
for  a  tollhouse  site,  upon  the  condition  that  it  was  t<:>  be  us<>d  as  such  in 
connection  with  the  operation  of  that  road  and  that  when  it  came  to  be  no 
longer  used  for  that  purpose,  it  wtis  to  revert  to  the  former  owner.  It  was 
alleged  that  the  turnpike  company  had  sold  and  conveyed  Its  road  In  Scott 
county  to  the  fiscal  court  of  that  county,  and  that  the  tollhouse  was  aban- 
doned and  no  longer  used  for  the  purpo.ses  of  the  turnpike.  Pending  the 
suit  the  Scott  County  Fiscal  Court  was  substituted  as  the  real  defendant 
and  claimed  the  lot  by  its  purchase  and  conveyance  from  the  turnpike  com- 
pany, which  latter  it  was  alleged  had  acquired  the  fee-simple  title  by  an 
adverse  possession  of  more  than  fifteen  years.  An  issue  was  joined  whether 
the  possession  of  the  turnpike  company  had  been  adverse  ur  amicable.  The 
circuit  court  adjudged  the  case  in  favor  of  the  appellee  upon  the  theory  that 
as  no  deed  or  grant  was  shown,  the  long-continued  possession  of  the  road 
company,  for  moit?  than  forty  years  in  fact,  gave  it  the  fee-simple  title. 

It  was  not  shown  that  the  fiscal  court  was  either  using  the  lot,  or  had  use 
for  it,  or  contemplated  using  it.  in  connection  with  the  operation  of  the 
road  It  was  merely  renting  it  to  tenants  for  $5  \)er  month.  The  abandon- 
ment is  shown  by  the  evidence.  But  whether  it  was  or  not,  the  fiscal  court 
did  not  in  its  answer  deny  the  abandonment.  The  sole  issues  tendered  were 
uptm  the  nature  of  the  dedication  made  by  appellants'  ancestor,  James 
Combs,  that  is  whether  it  was  a  fee-simple  title,  or  an  easement  merely ; 
and  then  the  plea  of  limitation.  James  Combs  owned  the  farm  of  which 
the  lot  in  controversy  is  a  part,  as  early  as  1839,  and  continued  to  live  upon 
it  and  exercise  the  ownership  of  it  till  his  death  in  1852.  The  road  was  com- 
pleted al)out  1840.  There  is  no  deed  or  other  writing  conveying  or  dedicating 
the  lot.     It  was  claimed  to  l)e,  and  is  admitted  to  have  been,  by  parol.     The 
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terms  of  the  dedication  are  mot  proyen.    There  is  no  living  witness  who 
knows  them,  so  far  as  the  record  discloses.    But  the  fact  is  conceded,  at 
least  conclusively  shown,  that  James  Combs  was  the  owner  of  the  farm  from 
which  the  lot  was  taken.    The  tollhouse  was  built  upon  it  and  within  a. 
quarter  or  third  of  a  njlle  from  James  Combs'  residence.     He  or  some  mem- 
ber of  his  household  passed  through  this  toll  gate  nearly  every  day  for  a- 
great  many  years,  in  fact,  till  his  death.    It  follows  that  either  the  house 
was  built  there  and  used  for  the  road  company's  purposes  by  his  permission, 
or  it  was  a  hostile  and  adverse  user.    The  latter  is  improbable.     Besides,  it 
is  shown  that  James  Combs,  his  family,  and  servants,  so  long  as  he  lived, 
and  after  his  death,  his  widow  and  her  family,  and  then  his  daughter  and 
Bon-in-law  who  came  to  own  the  farm,  all  continued  to  pass  through  that 
gate  free  of  toll.     No  other  right  is  shown  than  the  one  claimed  by  them, 
viz.,  that  it  was  in  consideration  of  the  u.^e  of  the  lot  by  the  turnpike  com- 
pany.    This  would  imply  an  amicable  arrangement,  under  which  the  pos- 
session of  the  turnpike  company  was  begun  and  continued  from  ypar  to  year. 
As  stated,  the  express  terms  of  that  arrangment  are  not  shown.     But  the 
circumstances  all  do  show  that  there  was  a  pai-ol  dedication  of  the  use  of  the 
lot  to  the  turnpike  company.     In   the  absence  of  a  showing  to  the  contrary, 
this  dedication  must  be  presumed  to  be  of  an  easement  only,  the  only  things 
the  company  required.     If  it  had  wanted  a  greater  title  it  would  have  taken 
a  deed  showing  its  character.     A  lawful  dedication  of  an  easement  to  a  pub- 
lic use  may  be  by  parol.     Being  an  easement  only,  it  was  not  necessary  that 
the  reverter  should  have  been  provided  for  by  the  grant;  the  law  implied  it. 
When  the  pi-operty  was  abandoned,  and  no  longer  used  for  the  purpose  for 
which  the  easement  was  granted,  by  operation  of  Inw  the  title  and  right  of 
possession  reverted  to  the  grantor  and  his  assigns.     The  principles  herein, 
applied  are  to  be  found  st>ated  in  Harrison  v.  Lexington  &  Frankfort  R.  R. 
Co.,  9  B.  Mon.,   470;    Mitchell   v.   Bourbon   county,  26   Ky.  Law  Rep..  612; 
Cynthiana  and  Raven    Creek   T.  P,  Co.  v.  Hutchinson,  22  Ky.  Law  Rep.» 
1283;  Kendall  v.  Hillsboro  and   Poplar   Plains  T.  P.  Co.,  23  Ky.  I^w  Rep., 
2372:  Green  v.  Irvine.  23  Ky.  Ljiw  liep.,  1762;  Hawkins  v.  Nicholas  County, 
26  Ky.  Law  Rep.,  704. 

The  judgment  of  the  circuit  court  is  reversed  and  cause  remanded,  with 
directions  to  enter  a  judgment  for  appellants  for  the  possession  of  the  lot 
and  for  proceeiHngs  not  inconsistent  herewith. 


GARDNER  v.  WINTER  &  CO. 

( Filed  January  20,  1904. ) 

1.  Warranty— Appellant  alleging  that  he  bought  eighteen  bushels  of  what 
was  represented  to  him  by  appellees  as  Western  German  Millet  seed  which 
they  warranted  to  him  as  such  seed  when  it  was  not  and  was  so  known  by 
them,  that  the  seeil  they  sold  him  were  worthless  and  he  seeks  to  recover 
1600  damages  in  consequence  of  the  alleged  fraud  and  deceit,  the  only 
issue  between  the  ptirties  being  to  which  variety  of  millet  the  seed  belonged, 
and  it  appearing  clear  that  appellant  relied  on  his  own  judgment  and  past 
experience,  there  was  no  implied  warranty  that  the  seed  would  germinate 
and  produce  crops. 
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2.  Same— Where  "a  known,  described  and  defined  article  is  ordered  of  a 
nianiifrtctiirer,  although  it  is  stated  to  lie  required  by  the  purchaser  for  a 
particular  purpose,  still  if  the  known,  defined  and  described  thing  be 
actually  supplied,  there  is  no  warranty  that  it  shall  answer  the  particular 
purpose  intended  by  the  buyer." 

A.  D.  Cole  for  appellant. 

Clarence  L.  Sallee  and  C.  D.  Newell  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  J.  D.  Gardner,  brought  this  action  against  the  appellee, 
T.  J.  Winter  &  Co.,  for  a  breach  of  warranty  and  deceit  in  the  sale  of 
eighteen  bushels  of  Western  German  Millet  seed.  In  the  first  pai-agraph  of 
his  petition  he  relies  upon  a  warranty  by  the  defendants  that  the  seed  sold 
to  him  was  Western  German  Millet  seed,  suitable  for  seed  purposes;  and' 
alleges  that  the  seed  was  not  of  the  quality  warr.mted ;  and  that  in  conse- 
quence thereof  his  crop  grown  therefrom  was  worthless,  entailing  upon  him. 
a  loss  of  1600.  In  the  second  paragraph  he  alleges  that  the  defendant  fraud- 
ulently i-epresented  that  the  seed  was  of  the  best  quality  of  Western  German. 
Millet  s^ed,  suit.'ible  for  sepd  purposes,  when  in  fact  it  was  not  W^estern  Ger- 
man Millet  seed,  or  suitable  for  sowing;  and  that  the  defendant  knew  it' 
was  not,  alleging  special  damages  as  in  the  first  paragraph.  The  defend- 
ants in  their  answer  admit  that  they  sold  to  the  plaintiff  eighteen  bushels  of 
Western  German  Millet  seed,  but  deny  the  alleged  warrant?^  and  deceit. 
The  trial  resulted  in  a  verdict  and  judgment  for  the  defendant.  The  plain- 
tiff proved  by  a  Jiumber  of  witnesses  that  his  crop  was  almost  an  entire 
failure;  and  that  this  was  not  due  to  any  defect  in  the  preparation  of  the 
ground  to  receive  the  seed,  or  in  its  subsequent  cultivation.  He  testified 
that  he  had  had  large  experience  in  the  growth  and  cultivation  of  Western 
German  Millet  seed,  and  that  he  had  uniformly  previous  to  this  time  had 
good  success  with  it,  that  when  he  purchased  the  seed  from  defendant,  he 
asked  for  Western  (lernuin  Millet;  that  the  defendants  showed  him  two 
different  kind  of  millet  seed,  one  known  as  Southern  German  Millet  and 
the  other  as  Western  Genuan  Alillet,  and  advised  him  to  purchase  Southern 
Millet,  which  was  higher  in  price,  but  that  relying  upon  his  previous  ex- 
perience with  Western  German  ^lillet,  he  decided  to  buy  that  eeed;  that  the 
defendants,  not  having  enough  of  this  seed  on  hand,  ordered  from  a  whole- 
sale seed  hous(^  in  Cincinnatii  and  had  it  delivered  to  him  in  the  packages 
in  which  it  was  put  up  l)y  the  firm  in  Cincinnati.  The  testimony  of  the 
defendants  was  to  the  effect  that  there  were  two  qualities  of  German  Millet 
seed,  one  grown  in  the  South,  which  was  raised  almost  entirely  for  seed 
purposes;  that  this  sei'd  was  cultivated  in  hills  like  corn;  and  that  the  seed 
was  sent  West  and  re.sown,  and  pi'oduced  what  was  known  to  the  trade  as 
Western  German  Millet  seed  to  distinguish  it  from  the  genuine  Southern 
seeJ;  that  after  the  Western  German  Millet  seed  had  been  resown  for  several 
years,  it  had  a  tendency  to  run  out  and  deteriorate,  so  that  it  did  not  pro- 
duce so  luxuriantly  as  the  Southern  seed.  He  also  introduced  testimony  to 
the  effect  that  the  seed  had  germinated  all  right,  but  that  early  in  June  a 
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seTere  drouth  set  in,  which  lasted  until  NoTaniber,  and  that  this  prevented 
the  millet,  a  hard  crop  on  land,  from  growing  on  this  land  like  the  plaintiff's. 

At  the  conclusion  of  the  testimony,  plaintiff  asked  the  court  to  instruct 
the  jury  on  the  warranty  set  out  in  the  fli*st  paragraph  of  his  petition,  and 
also  on  the  alleged  deceit  practiced  upon  him  set  out  in  the  second  para- 
graph.   The  court  thereupon  gave  to  the  jury  the  following  instructions: 

•'1st.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  defendants,  Winter  &  Co.,  sold  to  plnintiff.  Gardner,  a  quantity  of 
millet  seed  as  Western  German  Millet  seed,  and  that  said  seed  was  not  West- 
ern German  Millet  seed,  then  they  will  find  for  plaintiff  such  sum  as  they 
may  believe  from  the  evidence  plaintiff  has  been  damaged  by  reason  of  the 
seed  not  being  Western  German  Millet  seed,  not  exceeding  the  sum  of  1600. 
the  amount  claimed  in  the  petition. 

"''M.  If  the  jury  believe  from  the  evidence  that  the  seed  sold  and  delivered 
by  defendant  to  plnintiff  was  of  the  kind  and  quality  of  millet  seed  com- 
mercially known  under  the  description  of  Western  German  Millet  seed,  then 
they  will  find  for  the  defendants." 

The  first  question  for  decision  is  the  refusal  of  the  trial  court  to  I'equlre 
plaintiffs  to  elect,  whether  they  would  proceed  upon  the  express  or  implied 
warranty  relitnl  upon  in  the  first  and  second  paragraphs  of  the  petition. 
This  motion,  we  think,  was  properly  overruled,  as  there  is  nothing  incon- 
sistent in  the  pleas,  and  we  know  of  no  rule  of  pleading  which  would  estop 
the  plaintiff  from  relying  on  both  in  a  suit  for  damages  Imsed  upon  the 
same  transao'tion.  It  is  contended  for  appellant  that  he  was  entitled  to  an 
instruction  based  upon  the  alleged  implied  warranty  set  up  in  the  second 
pamgraph  of  his  petition,  on  the  ground  that  a  manufacturer  or  dealer  who 
sells  an  article  at  a  fair  market  prioe,  knowing  the  purchaser  designs  to 
apply  it  to  a  particular  purpose,  impliedly  warrants  it  to  Ix*  fit  for  that  par- 
pose.  The  appellant  did  not  testify  to  the  allegations  contained  in  both 
paragraphs  of  his  i)etition  tliat  the  defendants  warranted  and  represented 
the  seeti  to  be  "fit  and  suital)le  for  seed  purposes, ' '  and  for  sowing  on  his  land, 
but  only  that  the  seed  was  warranted  or  repivsented  i)y  the  defendants  to 
be  Western  German  Millet  st*ed.  The  general  rule  applicable  to  the  question 
is  well  settled  by  all  the  leading  text  writers.  In  2  Benjamin  on  Sales,  sec- 
tions VMT  and  flSiS,  the  rule  is  stilted  as  follows:  "Where  a  manufacturer  or 
deaWr  contracts  to  supply  an  article  which  he  manufactures  or  produces,  or 
in  which  he  deals,  to  Ik»  applied  to  a  particular  purpo.se,  so  that  the  buyer 
necessarily  trusts  to  the  judgment  or  skill  of  the  manufacturer  or  dealer, 
there  is,  in  that  case,  an  implied  term  of  warranty  thnt.it  shall  be  reason- 
ably fit  for  the  purpo.se  to  which  it  is  to  be  apj)lied.  ♦  *  *  But  when  a 
known,  descril)ed  and  defined  article  is  ordered  of  a  manufacturer,  although 
it  is  stated  to  be  required  by  the  purchaser,  for  a  p^irticular  purpose,  still, 
if  the  known,  denfied  an<l  described  thing  l)e  actually  supplied,  there  is  no 
warranty  that  it  shall  answer  the  particular  purpose  intended  by  the  iniyer.  *' 
In  Leake  on  Contracts,  40-i,  the  same  rule  is  stated  thus:  "If  an  order  be 
given  for  th**  manufacture  or  supply  of  an  article  to  satisfy  a  required  pur- 
pose, that  purpo.se,  and  not  any  specific  article,  being  the  essential  matter  of 
the  contract,  the  seller  is  then  bound,  as  a  condition  of  the  contract,  to  sup- 
ply an  article  reasonably  fit  for  the  purpose,  and  is  considered  as  warranting 
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that  It  is  so.  Bat  If  an  order  be  given  for  a  speolflo  article  of  a  recognized 
kind  or  deeorlptlon,  *  *  *  and  the  article  Is  supplied,  there  Is  no  warranty 
that  it  win  answer  the  purpose  described  or  supposed,  although  intended 
•and  expected  to  do  so. ' ' 

1  Parson  on  Contracts,  686-587,  states  the  rule  thus:  "If  the  thing  be  or- 
dered of  a  manufacturer  for  a;speclal  purpose,  and  it  be  supplied  and  sold 
for  that  purpose,  there  is  an  implled^warranty  that  it  Is  fit  for  that  purpose. 
This  principle  *  *  *  niust^be  limited  to  the  cases  where  a  thing  is  ordered 
for  a  special  purpose,  and  not  applied  to  those  where  a  special  thing  is  or- 
dered, though  this  be  intended  for^o  special  purpose." 

Lawson  on  Contracts,  section  67, [subsection  8,  states  the  rule  as  follows : 
** 'Where  goods  are  sold  for  a  particular  purpose  (that  purpose  and  not  any 
specific  article  being  the  essence  of  the  contract, )  there  la  an  implied  war- 
ranty that  the  article  is  reasonably  fit  for  that  purpose. ' ' 

There  is  no  evidence  In  this  case  of  any  intended  fraud  or  deceit  by  the  de- 
fendants in  the  sale  of  the  seed  to  plaintiff.  On  the  contrary,  it  Is  quite  clear 
that,  relying  upon  his  own  judgment  and  past  experience,  plaintiff  bought 
of  the  defendants  a  specific  article,  known  and  recognized  as  Western  Ger- 
man Millet  seed.  Under  these  circumswinces  there  was  no  implied  warranty 
that  the  seed  would  germinate,  and  produce  good  crops,  or  that  they  were 
reasonably  fit  for  the  purpose  to  which  they  were  to  be  applied.  Thd  only 
issue  between  the  jiarties  was  whether  the  seed  sold  actually  belonged  to  the 
variety  of  Western  German  Millet  seed.  The  instructions  fairly  submitted 
this  issue  to  the  jury.  Whether  the  failure  in  plaintiff's  crop  was  due  to 
defective  seed,  or  was  to  be  attributed  to  the  poverty  of  his  soil,  the  scarcity 
of  rain,  or  the  other  innumerable  risks  which  attend  the  sower,  is  hard  to 
determine.  Plaintiff's  experience  is  aptly  described  in  the  parable  of  the 
«ower  and  the  seed:  "Behold,  a  sower  went  forth  to  sow;  and  when  he 
«owed,  some  stjeds  felliby  the  wayside,  and  the  fowls  came  and  devoured 
them  up;  some  fell  upon  stony  places,  where  they  had  not  much  earth;  and 
forthwith  they  sprung  up,  bceause  they  had  no  deepness  of  earth;  and  when 
the  sun  was  up,  they  were  scorched;  and  because  they  had  no  root,  they 
withered  away. ' ' 

For  reasons  indicated  the  judgment  is  aflBrmed. 


NEVIAN  V.  HERR. 

(Filed  January  20,  1904— Not  to  be  reported.) 

Appeals— Jurisdiction— In  an  allowance  to  one  under  a  judgment  for  1180, 
and  to  another  for  1135,  an  appeal  to  this  court  in  an  action  affecting  the 
one-half  of  these  sums  will  not  lie  because  that  amount  is  less  than  the 
Jurisdictional  amount  prescribed  by  statute. 

A.  E,  Willson  for  appellant. 

J.  G.  Sachs  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chanceiy  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Barker. 

This  appeal  is  prosecuted  from  the  following  judgment,  entered  in  the  case 
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of  the  New  Alabny  Ice  Co.,  plaintiff,  v.  John  O.  Nevinn,  defendant,  pend- 
ing in  the  Jefferson  Circuit  Court,  Chancerj"  Branch,  Second  Division: 
"This  action  having  been  heard  and  submitted  on  motion  of  R.  W.  Herr, 
commissioner  of  this  court,  luul  Ben  C.  Weaver,  expert  accountant,  for 
allowances  respectively  for  their  services,  it  is  considered  and  ordered  by 
the  court,  that  said  Herr,  commissioner,  be  and  he  is  hereby  allowed  for 
sixty  days  services  at  13  p^r  day,  and  Siiid  Weaver  for  forty  five  days'  services- 
at  13  per  day,  said  sum  to  be  tiixed  as  costs  herein,  one-half  to  plaintiff  and 
one-half  to  defendant.  To  all  of  which  the  defendant  excepts  and  prays  an. 
appeal  to  the  Court  of  Appeals  of  Kentucky,  which  is  granted." 

The  amount  of  the  allowance  to  R.  W.  Herr,  under  the  foregoing  judg- 
ment, is  J180;  ^at  to  Ben  C.  Weaver  is  $135.  The  judgment  against  appel- 
lant was  for  the  payment  of  one-half  of  these  respective  sums.  Section  OSO 
of  the  Kentucky  Statutes,  in  so  far  as  it  applies  to  the  case  in  hand,  is  as- 
follows:  "No  appeal  shall  be  taken  to  the  Court  of  Appeals  from  a  judg- 
ment for  the  recovery  of  money  or  personal  property,  if  the  value  in  contro- 
versy be  less  than  $200,  exclusive  of  interest  and  cost."     *    *    *   • 

Whether  the  amounts  allowed  to  the  commissioner  ami  the  expert  account- 
ant be  considered  separate  judgments  or  addeil  together  appellant's  one-half 
thereof  is  less  than  the  jurisdictional  amount  prescribed  by  the  statute  and^ 
therefore,  the  appeal  is  dismissed. 


WEBB.  &c.  V.  WEBB,  &c. 

(Filed  January  20,  1904— Not  to  be  reported.) 

Wheeler  &  Morton  and  E.  W.  Hines  for  appellants. 

W.  I.  Clarke  and  C.  W.  Watts  for  appellees. 

Appeal  from  Livingston  Circuit  Court. 

Judge  O'Rear  delivered  the  following  respon.se  to  petition  for  rehearing- 
and  extension  of  opinion  : 

The'nttention  of  the  court  has  been  called  to  an  error  in  the  original  opin- 
ion (23  Ky.  Law  Rep.,  1057)  wherein  it  was  stated  that  Mrs.  Irene  S.  Webb- 
lived  some  years  after  the  policy  was  paid  up;  in  fact  she  lived  only  about 
six  months  after  the  policy  was  issued.  The  error  is,  however,  an  imma- 
terial one  as  affecting  the  rights  of  the  parties. 

The  court,  in  considering  this  case  dUi  not  detprmine,  and  we  do  not  now 
decide  whether  the  mistake  in  issuing  the  policy  alleged  by  appellants,  and 
which  they  sought  by  this  action  to  correct,  existed  or  did  not.  The  court 
found  then  and  is  compelled  to  adhere  to  the  conclusion  that  the  plea  of 
limitation  must  prevail.  In  the  original  opinion  the  court  merely  cited  sec- 
tion 2515  of  Kentucky  Statutes  (which  is  a  part  of  article  8)  that  an  action 
for  relief  on  the  ground  of  fraud  or  misUike  must  be  brought  within  five- 
years  from  the  perpetration  of  the  fraud  or  mi.stake,  or  within  five  years- 
from  its  discovery,  but  in  no  event  later  than  ten  yeare.  Counsel  for  appel- 
lant in  their  petition  for  rehearing  insist  that  this  section  ciin  not  be  applied 
to  this  case  because  of  section  2525,  Kentucky  Statutes,  which  reads:  "If  a 
per.son  entitled  to  bring  any  of  the  actions  mentioned  in  the  third  article  of 
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tilils  chapter  *  *  *  was,  at  the  time  the  cause  of  action  accrued,  an  Infant, 
married  woman,  or  of  unsound  mind,  the  action  ma^  be  brought  within  the 
like  number  of  years  after  the  removal  of  such  disability  *  *  *  that  is 
«tllowed  to  persons  haviuK  no  such  Impediment  to  bring  the  same  after  the 
right  accrued." 

The  policy  stated  that  upon  the  death  of  John  W.  Webb  the  amount  for 
'^W'liich  his  life  was  insured  was  to  be  paid  to  Irene  S.'Webb  for  her  sole  use 
if  living,  and  if  she  was  not  then  living  to  the  children  of  John  W.  Webb.  It 
vras  the  contention  of  appellants  that  the  contract  In  fact  was  that  the  policy 
"vras  to  be  payable  to  Irene  S.  Webb  as  the  sole  beneficiary,  and  that  the  mis- 
ttftke  consisted  in  the  insertion  of  the  clause,  that  in  the  event  she  was  not 
living  at  the  death  of  the  insured,  this  sum  was  to  be  paid  to  his  children. 
It  Is  now  argued  that  Mrs.  Webb,  being  under  disability  or  coverture  during 
the  whole  time  of  her  right  to  sue  to  correct  this  mistake,  the  statute  of 
limitation  did  not  run.  It  is  also  argued  that  appellants,  her  children, 
-were  under  the  disability  of  infancy  at  the  same  time  and  at  the  time  of  her 
<death,  and  that  however  their  right  might  be  derived,  whether  directly  aa 
beneflcihries  under  the  policy,  or  as  taking  through  their  mother  under  the 
statute,  their  disability  protected  them  against  the  running  of  the  statute 
liuring  their  minority.  They  did  not  discover  the  mistake  nt  all  until  just 
before  the  filing  of  this  suit,  which  was  within  less  than  ten  years  of  the 
time  of  their  coming  to  maturity.  It  is  insisted  that  under  section  654, 
Kentucky  Statutes,  which  is  a  substantial  re-enactment  of  sections  30  and 
81  of  the  Act  of  March  12,  1870,  the  children  took  under  the  policy  as  ben- 
eficiaries. The  material  parts  of  that  section  are  as  follows:  "A  policy  of 
■insurance  on  the  life  of  any  person  expressed  to  be  for  the  benefit  of  ♦  *  * 
or  made  payable  to  any  married  woman  *  *  ♦  .shall  inure  to  her  separate 
use  and  benefit,  and  that  of  her  children,  free  from  any  claim  of  her  hus- 
band or  others. "     ♦    *    * 

This  court  had  occasion  to  construe  the  section  of  the  statute  last  quoted 
as  affecting  the  rights  of  married  women  as  the  sole  beneficiaries  of  life  in- 
surance policies,  and  as  to  what  right  the  children  had  in  the  policies.  The 
question  arose  in  the  case  of  Wirgman  v.  Miller,  P8  Ky.,  620,  The  point 
under  consideration  was  dippo.«?ed  of  as  follows:  "The  statute  is  not  con- 
strued as  giving  any  new  right  to  either  the  wife  or  children,  but  as  protect- 
ing the  rights  given  them  by  the  contract  of  insurance  from  subjection  to 
the  debts  of  the  hu.sband  or  father,  or  any  oth«r  person.  It  follows,  there- 
fore, that  the  rights  of  the  children  under  this  contract  are  exactly  what 
they  would  have  been  had  the  statute  not  been  quoted— that  is,  they  have  no 
interest  whatever,  for  either  the  contract  of  insurance  nor  the  charter,  so  far 
as  this  record  shows,  gives  them  any  interest.  •  The  contract  gives  the  wife 
the  right  to  the  proceeds  of  the  policy,  conditional  upon  her  survival  of  her 
husband.  The  children  of  the  wife  had  no  more  interest  in  the  proceeds 
than  they  had  in  any  other  personal  property  of  hers. ' ' 

From  this  it  would  seem  that  the  court  was  of  opinion  that  the  only  effect 
of  the  language  was  to  create  a  separate  estate  in  the  beneficiaries'  interest 
in  the  policy.  If  the  strictest  construction  of  this  opinion  be  applied  it 
would  follow  that  the  children  never  had  an  interest  under  the  policy  in  any 
-event  for  under  the   statute  then   in  force,  section   11,  chapter  31,  General 
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Statutes  of  Eentuoky,  a  husband  Inherited  1  the  whole  of  the  surplus  of  the 
deceased  wife's  personal  estate,  including  her  separate  personal  estate,  nnlesa 
he  was  expressly  prohibited  by  the  instrument  creating  it.  (Brown  v.  Alden, 
14  Ben  Mon.,  114.)  John* Webb  would,  therefore,  have  been  the  heir  at  law 
of*  his  wife,  and  as  such  have  inherited  her  interest  in  that  policy.  But  if 
the  other  construction  be^llowed,  that  the  language  of  the  section  not  only 
created  a  separate'estate,  but  was  also  a  statute  of  descent,  controlling  the- 
ultimate  inheritance  of  the  married  woman's  interest  in  the  life  insurance 
policy,  then  her  interest  in  the  policy  is  a  chose,  which  her  aduiinistrator 
would  have  been  entitled  to,  and  in  whom  was  the  right  of  action  to  correct 
the  mistake. 

If  it  be  said  that  no  administrator  was  Tappointed  for  Mrs.  Webb,  and^ 
therefore,  there  wa.s  no  person  who  might  have  maintained  this  action,  a. 
sufficient  response  is  found  in  section  2527,  Kentucky  Statutes,  which  pro- 
vides that  if  a  person  dies  before  the  time  at  which  the  right  to  bring  any 
action  mentioned  in  the  third  article  of  the  chapter  on  .limitation  would 
have  accrued  to  him  if  he  had  continued  alive,  and  thei*e  is  an  Interval  of 
more  than  three  years  between  his  death,  and  the  qualification  of  his  per- 
sonal representative,  such  representative  or  the  purpose  of  that  chapter  shall 
be  deemed  to  have  qualified  on  the]  last^day  of  such  period  of  three  years. 
Apply mg  this  section  it  has  been  more  than  thirteen  years  since  the  death 
of  Mrs  Webb,  and,  therefore,  the  action  is  barred. 

The  petition  for  rehearing  must  be  overruled. 


CITY  OF  BARDSTOWN  v.  NELSON  COUNTY. 
(Filed  January  20,  lfi04— Not  to  be  reported.) 

1.  Local  board  of  health— Smallpox— Where  the  State  Board  of  Health 
regularly  appointed  a  local  board  of  health,  expenses  incurred  by  that  board 
in  caring  for  a  smallpox  patient  must  be  borne  by  the  fiscal  court  of  the 
county. 

2.  Same— Cities  of  the  fifth  class— Cities  of  the  fifth  class  under  section. 
2069,  Kentucky  Statutes,  are  not  required  to  have  a  separate  health  board. 

John  A.  Fulton,  Geo.  S.  Fulton  and  R.  C.  Cherry  for  appellant. 

Nat  W.  Halstead  and  F.  E.  Daugherty  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Bardstown,  in  Nelson  county,  is  a  city  of  the  fifth  class,  with  less  thaiy 
9,600  population,  and,  therefore,  is  not  required  to  have  a  separate  health 
board.  (Section  2059,  Kentucky  Statutes. )  The  State  Board  of  Health  regu- 
larly appointed  three  persons  as  the  local  health  board  of  Nelson  county.  A 
case  of  smallpox  developed  in  Bardstown.  The  person  was  poor,  and  prob- 
ably a  tramp.  The  local  board  of  health  called  upon  the  town  council  ta 
take  steps  to  isolate  and  quarantine  the  case.  A  house  was  provided  and 
guards,  medicine,  food  and  clothing  were  furnished  by  the  town  to  th» 
amount  of  something  over  $200.  The  fiscal  court  of  Nelson  county  was  not 
notified  of  the  case,  nor  of  the  incurring  of  the  expense.    Afterward  Barda« 
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town  presented  a  bill  of  expenses  Inourred  as  above  stated,  and  asked  the 
fiscal  court  to  pay  it,  which  was  refused.  Nor  would  the  court  allow  any 
part  of  it.  The  rejection  of  the  claim  does  not  appear  to  have  been  because 
it  was  unreasonable  or  improvident  in  its  charges,  but  because  the  court 
deemed  the  city  and  not  the  county  to  be  liable  therefor.  The  city  brought 
this  suit  to  collect  its  bill. 

The  county  urges  that  there  is  no  statute  making  the  county  liable  for 
such  expenses.  Therefore,  that  it  is  not  liable.  The  statutes  (sections  2047- 
207d,  Kentucky  Statutes,)  provide  a  State  Botird  of  Health,  with  large  and 
important  duties  and  powers  conferred  upon  it.  Its  members,  excepting  the 
secretary,  are  appointed  by  the  governor,  and  upon  the  advice  and  with  the 
consent  of  the  senate.  They,  besides  personal  duties  devolved,  are  required 
to  appoint  local  or  county  boanls  of  health  in  each  county  to  assist  in  the 
execution  of  such  sanitary  and  precautionary  measures  against  epidemics 
and  contagious  dise<\ses  as  the  State  Board  may  promulgate,  or  the  county 
boards  deem  necessary.  The  powers  conferred  upon  these  boards  by  the 
statute  are  extraordinary,  and  justified,  in  so  far  us  they  will  be  sustained, 
only  by  the  extreme  exigencies  calling  for  their  existence.  Among  the 
duties  of  these  boards  is  to  require  sanitary  cleansing  and  disinfection  of  the 
premises;  the  isolation  and  quarantine  of  persons  afilicted  with  certain 
highly  contagious  diseases,  such  as  smallpox.  The  State  Board  is  composed 
of  doctors  of  medicine,  supposedly  qualified  to  deal  intelligently  with  that 
particular  situation.     It  is  true  there  is  no  express  provision  of  the  statute 

for  paying  any  of  the  expenses  necessarily  incurred  by  these  county  boards 
except  for  the  services  of  the  members.  It  can  scarcely  be  supposed  that  the 
legislature  has  done  a  thing  so  idle  as  to  provide  such  an  elaborate  system 
for  dealing  with  infectious  diseases  which  threaten  the  health  of  the  public, 
without  intending  that  the  expenses  necessfirily  incurred  by  the  boards 
should  be  paid  for.  It  was  compet*»nt  for  the  legislature  in  the  exercise  of 
the  police  power  of  the  State  to  provide  f«)r  the  deteniton  of  persons  infected 
with  contagious  diseases,  and  for  their  treatment  at  the  public  expense.  If 
the  legislature  had  required  the  several  counties  or  cities  to  do  it,  as  they 
are  with  reference  to  their  paupers,  it  would  not  be  questioned  that  the 
counties  and  cities  would  be  liable  for  the  expenses. 

The  State  Board  of  Health  are  SU\te  olBcers.  with  fixed  terms,  jurisdic- 
tion and  duties.  The  State  pays  them  and  provides  for  their  expenses.  The 
county  boards  of  health  are  county  officials,  having  duties  to  perform  toward 
the  public  within  their  counties;  their  compensation  is  reqiured  to  be  fixed 
and  paid  through  the  fiscal  courts  of  the  counties.  It  was  competent  for  the 
legislature  to  create  these  governmental  agencies,  and  to  impose  upon  them 
the  discharge  of  certain  duties  to  the  State  and  counties.  If  the  legislature 
sees  proper  to  have  the  police  laws  of  the  State  looking  to  the  preservation 
of  the  health  of  the  public,  executed  by  a  body  of  officials  selected  and  chost^n 
with  reference  alone  to  their  fitness  for  that  delicate  and  impcjrtiint  task,  in- 
stead of  imposing  it  on  the  fiscal  courts,  or  town  councils,  it  is  clearly 
within  their  power  to  do  so.  But  when  they  do  so,  the  county  board  becomes 
an  auxiliary  department  of  the  county  government.  The  express  authority 
with  which  they  are  clothed  by  statute  carries  with  it  every  implied  author- 
ty  nectjssary  to  execute  It.     As  they  could  not  execute  the  statute  for  the 
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benefit  of  the  county,  without  incurring  a  Hnbillty  to  pay  it,  and  as  no 
other  means  are  provided,  it  follows  that  the  liability  nuist  be  paid  by  the 
county  as  its  other  obligations  are;  by  money  derived  from  county  taxes, 
levied  by  the  fiscal  court,  the  only  tribunal  authorized  by  statute  for  levying 
county  taxes.  The  judgment  and  action  of  the  county  board  of  health  con- 
cerning matters  within  their  jurisdiction  ought  to  Ik»  and  are  as  conclusively 
binding  upon  the  county,  as  would  be  the  judgment  and  action  of  the  fiscal 
court  in  making  allowances  for  paupers.  A  corrupt  abuse  of  their  power 
would  be  and  ought  to  be  punished  as  other  official  corruption  is. 

Probably  it  would  have  been  better  if  the  county  board  of  health  had 
called  on  the  fiscal  court  in  the  first  instance  for  the  necessary  aid  in  exe- 
cuting the  quarantine  and  supix)rt  of  the  subject.  It  was  doubtless  an 
honest  error  of  the  board  as  to  which  municipality  would  ultimately  have 
the  bill  to  pay  that,  led  to  thsir  calling  on  the  town  council  instead  of  the 
fiscal  court.  But  that  error  don't  change  the  liability  of  the  one  legally 
bound  for  it.  It  merely  subjected  the  town  to  the  chance  of  losing  part  of 
the  bill,  if  any  of  it  should  be  unreasonable  in  its  charges.  The  county 
board  of  health  seems  not  to  have  kept  a  record  of  its  procee<llngs  at  that 
time.  It  is  urged  with  mrtch  earnestness  and  force  that  a  lx)dy  exercising 
the  power  and  duty  of  incurring  ahnost  unlimited  debt  against  the  munici- 
pality for  whom  they  were  acting,  must  inake  and  keep  a  record  of  it,  not 
only  for  the  protection  of  the  people  who  must  pay  it,  but  as  a  iDasis  of  im- 
peachment, if  they  act  im providently  or  dishonestly.  It  is  pointed  out  that 
no  county  or  city,  or  even  school  district,  can  become  indebted  by  contract, 
or  act  at  all  save  as  it  speaks  through  its  recoinls  and  that  impliedly  this 
governmental  agency,  if  it  would  bind  the  public  for  whom  it  acts,  must 
likewise  act  by  record.  We  would  be  glad  if  we  could  hold  that  such  was 
the  law.  But,  we  find  that  in  all  the  Instances  enumerated  wheiv  the 
niuniciiMility  is  bound  only  when  its  records  bind,  it  is  becau^  of  an  express 
statute  to  that  effect.  It  is  a  singular  oversight  in  legislation,  that  a  similar 
safeguard,  found  wise  and  proper  in  the  instance  of  every  other  body  that 
contracts  de])ts  on  !)ehaH  of  the  public  It  serves,  should  have  ])een  omitted. 
But  it  has  not  been  n*(piired,  and  we  can  not  hold  that  those  furnishinj:  the 
services  and  goods  for  the  county  at  the  proper  Instance  of  the  county  board 
of  health  should  lose  their  claim  iH'cause  those  oiticials  have  not  done  what 
they  were  not  required  to  do. 

The  rulings  of  the  trial  court  were  in  accord  with  the  views  herein  ex- 
pressed, except  that  it  left  the  question  to  the  jury  to  find  whether  the  local 
board  of  health  '*had  met  and  organized  as  such."  On  the  trial,  appellant 
oPfered  to  prove  the  attlrmative  of  that  fact  by  imrol  evidence,  appellee  ob- 
j»*ctii)fr.  insisting  that  it  could  be  shown  by  the  record  of  the  local  board 
only.  The  objection  was  sustained.  The  action  of  the  county  board  of 
health  in  quarantining  the  subject,  and  asking  the  council  to  defray  the  ex- 
penses, was  <ilso  .sought  to  ])e  proved  by  parol,  and  rejected  by  the  court. 
All  the  evidence  was  in  favor  of  a  verdict  for  appellant,  but  the  vertlict  was 
for  appellee.     A  new  trial  should  have  bi»en  awarded. 

Judgment  reversed  and  cause  remanded  for  proceedings  not  Inconsistent 
herewith. 

The  whole  court  sitting. 
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SPARKS  V.  DEPOSIT  BANK  OF  PARIS,  &c. 
(Filed  January  20,  1904.) 
Original  opinion  24  Ky.  Law  Rep.,  3383. 
McMillan  &  Talbott  and  Lafferty  &  King  for  appellant. 
T.  E.  Ashbrook  and  J.  I.  Blanton  for  appellees. 
Appeal  from  Harrison  Circuit  Court. 
Judge  O'Rear  delivered  the  following  extension  of  opinion : 

A  reexamination  of  the  record  discloses  that  there  were  in  fact  forty  four 
head  of  cattle  of  the  description  contained  in  the  mortgage  in  this  case,  i.  e., 
* 'yearling  cattle  on  the  farm  of  Leonard  Drane,  now  occupied  by  said  Dun- 
don,  near  Lair  Station,  Harrison  county,  Kentucky,"  whereas  the  mortgage 
embraced  only  thirty  six  of  the  number.  The  mortgage  does  not  disclose 
that  there  were  any  other  cattle  of  that  description  on  that  farm.  This 
altered  state  of  facts  presents  in  part  a  different  question  from  that  decided, 
although  the  principles  announced  in  the  original  opinion  are  adhered  to, 
Jind  are  deemed  by  the  court  to  be  pertinent  in  the  consideration  of  the  ques- 
tion now  presented. 

The  first  question  for  decision  is.  whether  the  description  in  the  mortgage 
Is  in  itself  suflioient  to  constitute  a  valid  mortgage.  For  the  reasons  hereto- 
fore stated  in  the  opinion  by  Judge  Settle,  we  hold  that  it  is. 

The  next  is,  granted  that  the  description  is  suflicient,  will  the  mortgage 
be  valid  if  it  undertakes  by  such  description  to  mortgage  an  unseparated 
and  unidentified  number  of  a  greater  number  of  articles.  If  a  mortgage  is 
given  to  cover  only  part  of  a  lot  or  mass  of  chattels  of  the  siime  kind  and 
description,  it  can  not  be  material,  as  affecting  the  validity  of  the  mortgage, 
whether  the  fact  that  it  discloses  only  a  part  of  tV.e  lot  is  embraced,  or 
whether  that  fact  is  shown  otherwise,  for  it  is  the  fact  that  aflrcts  the  mort- 
gage and  not  the  statement  of  it.  The  authorities  are  not  uniform  as  to 
whether  such  mortgage  is  void.  As  between  the  parties  to  it,  it  is  generally 
held  to  be  valid.  (Call  v.  Gray.  37  X.  IT.,  428,  75  Am.  Dec..'l4l;  William- 
son V.  Steele,  3  Lea,  Tenn.,  527;  Stephens  v.  Tucker,  13  N.  .1.  L. ,  «0<1. )  In 
some  ciises  it  has  been  held  valid  even  as  against  purchasers  or  creditors 
when  the  parties  to  such  mortgage,  conceded  to  be  invalid,  have  designated 
the  property  to  bf  included  by  setting  it  apart,  or  separating  it  from  the 
general  bulk,  or  liy  the  mortgagee's  taking  possession  of  a  piirt  which  the 
parties  thereby  show  an  intentit)n  to  designate  as  the  part  embraced  by  the 
mortgage.  (Parsons  Savings  Bank  v.  Sargent,  l'O  Kansas,  57<);  John  S.  Brit- 
tain  Dry  Goods  Co.  v.  Beauchard,  HO  Kansiis,  £r3:  fifi  Pac.  474;  Pruett  v. 
"Warren,  87  Mo.  App. ,  otMi;  Interstate  (Jalloway  Cattle  Co.  v.  McLain,  43 
Kansas,  680,  22  Pac,  728. ) 

A  number  of  cases  hold  mortgages  such  as  this  to  be  void.  Others  that 
they  are  valid.  We  are  inclined  to  take  the  latter  view.  The  reasoning  sup- 
porting it  may  be  found  in  the  oldest  cases,  as  well  as  some  of  the  latest. 
(Hey wood' 8  Case,  3,  Coke  on  I^ittleton,  145;  Bacon's  Abridgement  Election, 
B. ;  Mervyn  v.  Lyds,  Dyer,  91 ;  Waflford  v.  McKenna,  23  Texas.  'US :  Call  v. 
Gray,  37  N.  H.,  428;  Oxsheer  v.  Watt,  91  Texas,  124,  m  Am.  State  Uep.,  mi; 
41  S.  W.,  466.)    It  is  called  the  doctrine  of  selection,  or  election,  for  by  such 
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Instrument  the  grantor  Impliedly  invests  his  grantee  with  the  right  to  select 
the  stat'ed  niunl)er  or  quantity  from  the  greater.  Injustioe  to  neither  mort- 
gagor nor  purchaser  nor  creiiitor  can  result  from  this  rule.  For  unless  the 
election  is  made  before  the  rights  of  the  purchaser  or  creditor  intervene,  the 
latter  will  be  entitled  tu  at  least  the  average  of  the  whole;  or  may  be  to 
themselves  have  choice,  leaving  enough  of  the  average  of  the  wliole  to  satisfy 
the  mortgage. 

The  purpose  of  the  mortgage  in  this  case  was  to  give  the  mortgagee  a  lien 
on  thirty-six  yearling  cattle  on  the  Dundon  farm,  to  secure  the  debt  named; 
that  was  the  Agreement  of  the  parties.  It  ought  to  be  enforced  as  between 
them,  and  the  weight  of  the  l)est  reasoned  authorities  seems  to  sustain  this 
statement.  The  selection  of  the  ptirticular  thirty- six  cattle  in  that  case,  there 
being  forty-four  of  the  same  description,  would  be,  and  ought  to  be,  with 
the  mortgagee;  for  the  reason  that  as  it  was  the  purpose  of  the  parties  to 
secure  the- debt,  and  that  only,  such  cattle  as  will  fulfill  that  purpose,  if  any 
thirty- six  will  do  it.  ought  to  be  selected,  as,  if  there  should  be  an  excess  of 
value,  it  belongs  or  reverts  to  the  mortgagor  after  tiie  payment  of  his  debt, 
while  if  there  is  a  deficit  in  value  the  mortgagee  would  lose,  and  the  object 
of  the  mortgage  fail.  Another  reason  is  that  in  a  chattel  mortgage,  as  in  a 
deed,  the  grant  shall  be  taken  most  strongly  against  the  grantor.  The  pur- 
pose of  recording  the  mortgage  is  to  give  to  intending  purchasers  or  creditors 
notice  of  its  existence;  notice  that  the  owner  of  the  cattle  has  given  the  lien 
mentioned  for  the  purpose  stated.  The  objtHJt  of  the  mortgage  is  to  protect 
the  mortgagee,  and  insure  the  fulfillment  of  the  original  agreement  of  the 
parties.  The  object  of  the  recording  is  to  warn  purchasers  that  they  may 
refrain  from  buying  until  the  lien  is  discharged,  or  until  the  mortgagor  and 
mortgagee  have  set  apart  the  particular  chattels  to  be  held  under  the  mort- 
gage. The  original  opinion  holds,  and  is  fully  sustained  by  all  the  text 
writers  and  cases,  that  the  mortgage  need  not  of  itself  identify  the  mort- 
gaged property:  it  is  enough  if  it  puts  th(»  purchaser  on  inquiry,  which,  if 
unreasonably  pursued,  will  i-esult  in  his  obbiining  the  exact  information  as 
to  what  property  the  mortgage  encumlK^rs.  So  here,  the  mortgage  notifies 
the  purchaser  that  the  mortgagee,  the  banis,  had  a  mortgage  lien  upon 
thirty- six  yearling  ciittle  on  the  Dundon  farm.  It  is  conceded  that  if  there 
had  been  only  thirty -six  cattle  of  that  description  there  when  the  mortgage 
was  given,  it  would  have  been  a  sufficient  description,  even  though  others  of 
the  same  description  were  subsequently  added  to  the  lot  by  the  mortgagor. 
In  this  last  supposed  state  of  c^ise  the  purchaser  would  have  been  bound  to 
inquire  as  to  what  thiity  six  cattle  were  embraced  by  the  mortgage,  and 
would  have  l)et^n  lx>und  to  tiike  notice  of  whatever  that  inquiry  would  have 
led  to.  In  the  case  as  it  is,  the  purchnser's  inquiry  would  have  got  him  the 
information  that  Dundon  had  only  eight  head  of  yearling  cattle  that  were 
not  embraced  in  the  mortgage.  His  next  inquiry  would  have  been  which 
eight  head  an'  free?  The  objection  of  appellant  is  that  no  particular  eight 
head  could  lie  certainly  pointt-d  out,  and,  therefore,  that  the  purchaser  was 
at  liberty  to  buy  not  only  any  eight  head  of  the  cattle,  but  to  buy  eighteen, 
or  the  whole  forty-four,  for  that  matter.  If  he  did,  he  would  certainly 
know  that  the  mortgagee  was  l)eing  defrauded.  It  would  Ije  better  if  the 
parties  would  always  execute  papers  of  perfect  description.     But  if  they 
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don't,  the  penalty  Is  not  a  forfeiture  of  their  contracts.  Ho  long  as  they  can 
be  enforced,  the  courts  will  do  it.  When  they  are  so  imperfectly  drawn,  aa 
that  others  have  been  misled  thereby  to  alter  their  condition,  then  the  party 
most  negligent  should  suffer  most.  In  this  case,  the  form  of  the  mortgage 
under  the  facts,  was  such  that  the  purchaser,  appellant,  could  not  have- 
learned  which  eight  head  of  the  yearling  cattle  were  unencumbered ;  there- 
fore, he  ought  to  be  permitted  to  buy  any  eight  of  them.  Beyond  that  hia 
claim  to  protection  as  against  even  the  negligent  mort-gagee,  is  absolutely 
without  merit.  We  conclude  that  appellant's  purchase  of  eight  of  the  cattle- 
Was  free  from  the  mortgage  lien,  and  to  the  extenb  of  their  value  appellee- 
has  no  right  of  action  against  him.  But  for  the  remaining  ten,  appellee^ 
should  be  adjudged  their  value,  and  the  costs  in  the  circuit  court. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  here^ 
with. 

In  other  resi)ects  the  petition  for  rehearing  is  overruled. 

The  whole  court  sitting. 

Judge  Hobson  dissents. 


MATTIXGLY'S  ADM'R,  &c.  v.  HAZEL. 
(Filed  January  20,  1904.) 

1.  Mortgages —Homestead  exemption— -A  mortgage  executed  by  the  hus- 
band upon  a  tract  of  land  of  less  value  than  a  homestead  in  which  the  wife 
did  not  join  is  not  valid  as  against  a  subsequent  mortgage  where  the  wife 
did  join  although  the  homestead  exemption  was  waived  in  the  first  mort- 
gage and  by  a  pleading  the  wife  undertook  to  give  effect  to  the  first  mort- 
gage. 

2.  Same—A  homestead  exemption  can  only  be  waived  in  the  manner 
pointed  out  by  statute. 

W.  E.  Aud  and  Sweeney,  P^llis  &  Sweeney  for  appellants. 

La  Vegas  Clements  and  Birkhead  &  Clements  for  appellee. 

Appeal  form  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'liear. 

The  owner  of  a  tract  of  land  worth  less  than  $1,000  undertook  to  mortgage 
it  to  appellee's  assignor  in  1888  to  secure  a  debt  of  $100.  The  owner  was. 
then  a  married  man  and  with  his  wife  and  family  occupied  the  land  as  a. 
homestead. 

The  wife  was  named  as  a  grantor  in  the  mortgage,  but  failed,  she  says  by 
oversight,  lo  sign  or  acknowledge  it,  though  willing  and  intending  to  do  so. 
In  the  mortgage  it  is  stated  that  the  homestead  exemption  is  expressly 
waived.  In  1898  the  owner  and  his  wife  mortgaged  the  same  land  to  Aud  & 
Bro.,  to  secure  two  named  debts.  This  mortgage  was  duly  executed  and 
recorded,  and  in  express  terms  waived  the  homestead  exemption  of  the  mort- 
gagors. The  owner  died  without  paying  either  of  the  mortgage  debts. 
There  were  no  infant  children.  This  suit  is  a  contest  between  appellee,  the 
owner  of  the  $190  debt  secured  by  the  first  mortgage,  and  the  second  mort^ 
gagee  as  to  which  has  the  prior  lien  upon  the  land.  The  widow  of  the  mort- 
gagor has  undertaken  by  a  writing  signed  and  acknowledgeii  by  her,  an(^ 
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by  a  pleading  filed  in  the  case,  to  give  full  effect  to  the  first  mortgage,  by 
^disclaiming  any  title  or  interest  in  the  land,  and  attempting  to  relinquish 
whatever  homestead  right  she  had  to  the  first  mortgagee. 

Kentucky  Statutes,  section  1703  exempts  to  a  debtor  with  a  family  the 
land  on  which  he  resides  as  a  homestead,  not  exceeding  <1,000  in  value.  It 
creates  no  new  estiite  in  the  debtor.  It  merely  negatives  the  right  of  his 
creditor  to  subject  that  part  of  the  debtor's  land  to  his  debts  excepting  those 
contracted  l)efore  the  purchase  of  the  land,  or  the  erection  of  the  improve- 
ments upon  it. 

Section  1706  provides  the  manner  for  waiving  this  exemption.  It  has  been 
frequently  held  by  this  court  that  the  exemption  can  be  waived  only  in  the 
manner  pointed  out  by  the  statute,  that  is,  the  waiver  shall  be  in  writing, 
subscribed  by  the  debtor  and  his  wife,  and  acknowledged  and  recorded  in 
the  same  manner  as  conveyances  of  real  estate.  (Thorn  v.  Darlington,  6 
Bush,  448;  Ballinger  v.  Lester,  23  Ky.  Law  Rep.,  2858;  Wing  v.  Hayden,  10 
Bush,  276:  Meade  v.  Wright,  21  Ky.  Law  Rep.,  180(1;  Hensey  v.  Hensey,  92 
Ky.,  164;  Lear  v.  Totton,  14  Bush,  101;  Hemphill  v.  Haas,  88  Ky.,  492.) 

Section  1702  relieves  the  property  known  as  the  homestead  from  debt  abso- 
lutely, except  for  purchase  money,  debts  created  prior  to  the  purchase  of  the 
land,  and  for  debts  created  before  the  erection  of  the  hnprovements  thereon. 
Those  are  the  only  exceptions.  But  for  the  provision  of  section  1706  land  so 
occupied  could  not  be  subjected  at  all  for  debts.  Whether  the  homestead  is 
an  estate  or  a  privilege  is  not  so  material  to  determine.  The  fact  is  that 
the  legislature  has  made  such  lands  not  liable  for  the  owner's  debts  except  as 
stated.  By  section  1706  a  method  is  provided  which,  if  adopted,  will  make 
that  land  liable  for  the  debts  specified  in  the  writing.  Unless  the  method 
given  by  section  1706  is  taken  advantage  of,  then  section  1702,  which  makes 
an  absolute  exemption,  remains  in  force.  It  is  not  in  the  power  of  the 
debtor  to  waive  the  law  in  any  other  manner  than  that  expressly  required 
by  the  statute. 

From  this  it  follows  that  the  first  mortgage  of  18SS,  which  the  wife  did 
not  sign,  was  void  in  so  far  as  it  attempted  to  create  a  lien  upon  the  land 
of  the  mortgagor  which  he  occupied  as  a  homestead.  It  i)eing  void  for  that 
purpose  the  subsequent  mortgage  to  Aud  &  Bro. ,  in  which  the  wife  did 
join,  and  which  was  executed  in  strict  conformity  to  section  1706,  Kentucky 
Statutes,  constituted  the  first  lien  upon  the  land.  It  was  not  comjietent, 
thereafter,  for  the  wife  of  the  mortgagor  to  give  the  first  mortgagee  a 
preference  ovit  Aud  &  Bro.,  by  then  signing  and  acknowledging  a  convey- 
ance of  her  homestead  right.  Aud  &  Bro.'s  lien  had  attached,  and  nothing 
that  the  mortgagor  or  his  wife  could  do  thereafter,  could  defeat  or  diminish 
tiie  perfect  Ii«*n  of  the  mortgagees. 

The  judgment  of  the  circuit  court  not  lK?ing  in  accord  herewith  is  reversed 
-and  cause  remanded  for  judgment  consistent  with  this  opinion. 
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OWKNS,  &c.  V.  MKKIDETH,  &o. 

(Filed  Jftiuiary  21,  1904. ) 

Ejectment— Evidence— 111  an  action  of  ejectment  where  appellants  made 
out  a  prima  facie  title,  but  appellees  by  eight  witnesses  who  were  not  con- 
tradicted and  whose  credibility  was  n«»t  questioned  proved  that  appellees^ 
and  those  under  whom  they  claimed,  had  been  in  the  a?tual,  continuousL 
and  adverse  possession  for  fifteen  years,  residing  upon  the  land  and  claiming 
it,  a  peremptory  instruction  for  appellees  was  proper. 

J.  S.  Lay,  Wm.  Cromwell,  Wright  &;  Logan  and  Wilklns  &  Lay  for  appel- 
lants. 
J.  S.  Wortham  for  appellees. 
Appeal  from  Edmonson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

The  appellants  instituted  this  action  to  recover  of  the  appellees  a  boundary 
of  land  situated  in  Edmonson  county,  Kentucky,  alleging  themselves  to  be 
the  owners,  and  entitled  to  the  pos.sesslon  of  it,  and  that  appellees  were  in 
possession  and  wrongfully  withholding  it  from  them.  Appellees  denied  the 
title  of  appellants,  and  pleadod  title  in  themselves  by  adverse  possession. 

Upon  trial  of  the  case,  apiiellants  Introduced  in  evidence  deeds  and  oral 
testimony,  which,  In  our  opinion,  established  a  prima  facie  title  in  them 
from  the  Commonwealth  of  Kentucky,  to  the  land  In  question.  At  th» 
close  of  appellants'  evidence,  the  apjH'llees  moved  the  court  for  a  peremptory 
instruction  to  the  jury  to  find  for  them,  as  in  case  of  nonsuit.  This  motion 
was,  evidently,  based  upon  some  objection  to  one  or  more  of  the  dtrds  con- 
stituting appellants'  title,  but  the  ivcord  does  not  show,  definitely,  which 
deed,  or  the  objection  thereto.  The  court  declined  to  rule  upon  the  motion, 
until  the  close  of  the  testimony;  whereupon  appellees  (who  were  the  defend- 
ants below),  themselves,  testified,  and  also  John  Hester,  (ieorge  Sanders, 
Pleas  Prlddy,  Harding  Sanders,  John  Sanders  and  Thomas  S.  .Sanders,  that 
the  appellees,  and  those  under  whom  they  claimed,  had  been  in  the  actual, 
continuous  and  adverse  po.s.sesslon  of  the  land  In  controversy,  residing  upon 
and  claiming  it  tis  their  own  to  a  well-defined  iiuvrked  boundary,  against  all 
the  world,  for  more  than  fifteen  years  next  before  the  institution  of  thla 
action.  After  the  introduction  of  this  evidence,  the  court  sustained  appel- 
lees' motion  for  a  peremptory  Instruction.  Of  this  action  on  the  part  of  the 
court,  appellants  are  complaining. 

Having  reached  the  conclusion  that  appellants  by  their  evidence  made  out 
a  prima  facie  title  from  the  Commonwealth  of  Kentucky  to  the  land  in 
question,  it  only  remains  to  decide  whether  or  not  the  court  erred  In  giving 
the  peremptory  instruction  in  favor  of  appellees  at  the  close  of  all  the  testi- 
mony in  the  case.  It  may  be  conceded  that  appellants  were  entitled  to  a 
verdict  in  their  favor,  unless  appellees  madtt  out  a  suflficienc  title  by  adverse 
possession.  This  they  undertook  to  do  by  introducing  some  eight  witnesses, 
who,  without  contradiction,  testified  to  facts  which  showed  that  appellees, 
had  title  to  the  land  by  adverse  possession.  Xo  effort  was  made  by  appel- 
lants.to  disprove  this  testimony,  or  to,  in  anyway,  will  in  question  the  cred- 
ibility of  the  witnesses.  It  would  have,  perhaps,  been  more  regular  for  the- 
court  to  have  submitted  the  question  of  appellees'  title  by  possession  to  the 
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gury,  based  upon  their  belief  in  the  truth  of  the  evidence ;  but  where,  as  in 
this  case,  the  eyldenoe  is  all  one  way  upon  a  given  question,  and  the  num- 
jber  of  witnesses  so  fpceat  as  to  preclude  the  suggestion,  either  of  the  falsity 
•of  the  testimony,  or  mistake  on  the  part  of  the  witnesses,  the  error  of  the 
•court  in  assuming  the  truth  of  the  testimony,  and  giving  an  instruction 
based  thereon,  if  error  at  all,  is  not  of  sufficient  magnitude  or  importance  to 
warrant  a  reversal  of  the  case  based  thereon.  In  the  case  of  Turpin's  Heirs 
V.  McKee's  Ex'ors,  7  Dana,  301,  upon  a  question  similar  in  principle  to  that 
in  hand,  this  court  said:  "Although,  therefore,  the  instruction  would  have 
been  more  formally  correct,  if  it  had  submitted  the  assumed  facts  hypothet* 
Ically  to  the  jury,  and  based  the  conclusion  upon  their  being  found  true  by 
the  jury;  yet,  as  the  facts  were  clearly  proven,  and  there  was  no  counter- 
vailing testimony,  the  plalntiflfs  were  not  prejudiced  by  the  assumption  of 
the  facts  on  the  part  of  the  court. " 

In  the  case  of  Chiles  v.  Boothe,  &c.,  3  Dana,  566,  it  is  said:  "There  ar 
many  cases  In  which  the  court  may  instruct  the  jury  upon  the  whole  evi- 
dence to  find  for  one  or  the  other  party;  and  although  such  a  practice  is  not 
to  be  encouraged,  yet  when  a  verdict  found  under  such  instruction  is  con- 
formable to  law,  the  evidence  and  justice  of  the  case,  it  is  rarely  disturbed. 
The  instruction  in  the  present  case,  considering  the  state  of  the  evidence, 
was  equivalent  to  a  general  instruction  to  find  for  the  defendant,  and  there 
being  no  contrariety  of  evidence  with  regard  to  the  nature  and  effect  of  the 
arrangement  between  Allen  and  Chiles,  which  is  in  fact,  the  decisive,  if  not 
the  single  question  upon  which  the  whole  controversy  depends,  this  was  a 
t2ase,  if  thei'^  is  any  such,  in  which  the  court  had  a  right  to  pronounce  at 
once  the  conclusion  of  law  upon  the  evidence,  in  the  form  of  the  peremptory 
instruction." 

And  in  the  case  of  Evans'  Adm'r  v.  Spillman,  6  B.  Mon.,  334,  the  rule  on 
this  question  was  thus  announced:  "The  jury  then  having  been  bound  to 
find  the  fticts  on  which  the  efficacy  of  the  five  years'  adverse  possession  by 
the  defendant  depended,  the  assumption  of  those  facts  by  the  court,  or  the 
failure  to  submit  them  to  the  jury,  does  not  constitute  such  an  error  in  the 
instruction,  nor  so  aflfect  the,verdict  found  under  it,  as  to  furnish  ground 
for  a  new  trial." 

In  the  case  at  bar  the  testimony  for  appellees  on  the  question  of  their  title 
by  adverse  possession  cousldering  the  number  and  evident  credibility  of  the 
witnesses,  having  been  so  overwhelming,  and  there  being  no  countervailing 
evidence  whatever  on  this  point,  the  jury  were  bound  to  have  found  this 
crucial  question  in  their  favor;  and  this  being  true,  we  think  the  court  did 
not  err  in  giving  the  peremptory  instruction. 
Wherefoi-e,  the  judgment  is  allirmed. 


TERRY,  &c.  V.  WARDER. 

(Filed  January  21,  1904— Not  to  be  reported. ) 

Board  and  lodging— In  an  action  by  a  daughter  against  the  mother  to  re- 
cover for  services  rendered  and  in  an  action  by  the  assignee  of  the  son-in- 
law  to  recover  against  the  mother  of  the  wife  judgment  on  notes  that  she 
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had  executed  to  her  son- in-law,  the  daughter  and  the  daughter's  husband 
living  with  her  mother,  the  presumption  should  be  indulged  that  in  the  ab- 
sence of  an  express  contract  services  rendered  by  the  daughter  to  the  mother 
were  gratuitously  rendered  and  as  a  member  of  the  family,  and  there  is  no 
reason  why  the  same  rule  should  not  apply  to  the  mother  in  a  demand  for 
payment  of  board. 

W.  L.  Porter  for  appellants. 

Geo.  T.  Duflf  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  June  6,  1891,  appellee,  Mary  F.  Warder,  executed  to  h»»r  daughter, 
Jeannie,  a  note  for  $160,  due  in  twelve  months,  with  interest  from  date. 
Mrs.  Warder  had  two  other  daughters  younger  than  Jeannie,  and  was  a 
widow  owning  for  life  a  farm  worth  about  tlO,(X)n,  on  which  she  i*eslded,  in 
Barren  county,  her  daughters  owning  the  remainder.  Jeannie  had  been 
teaching  for  some  years,  and  out  of  her  earnings  had  sent  her  two  younger 
sisters  to  school,  expending  in  this  way  $7U)  or  1800.  She  did  not  feel  able 
to  give  all  of  this  to  her  mother,  and  the  note  for  1150  was  accordingly  exe- 
cuted to  her.  she  giving  up  all  the  rest  of  the  amount  she  had  spent.  Jeannie 
continued  to  teach  until  she  was  married  to  W.  A.  Terry  on  August  2,  1898. 
Terry  lived  on  an  adjoining  farm  in  one-third  of  which  his  mother  held  fop 
life,  and  which  subject  to  this  belonged  to  him  and  his  brother  and  sister. 
After  they  were  married  Terry  continued  to  take  his  meals  at  home  as  he 
had  done  before  and  slept  at  night  at  Mrs.  Warder's,  where  his  wife  re- 
mained. Things  ran  along  in  this  way  until  the  year  189i?,  when  Terry  took 
charge  of  the  Warder  farm  and  ran  it  for  the  years  lb«8  and  18W).  He  and 
his  wife  in  the  year  191)0  moved  to  another  farm.  After  they  were  married, 
Mrs.  Warder  borrowed,  on  November  15,  1893,  from  Mrs.  Terry  $180,  and 
executed  to  her  a  note  therefor  due  in  one  year,  with  interest  from  date.  In 
July,  IfiOO,  Mrs.  Terry  assigned  both  the  note  which  she  ht* Jd  on  her  mother 
to  T.  B.  Terry,  an  uncle  of  her  husband's,  and  he  filed  suit  against  Mrs. 
Warder  to  recover  thereon.  By  way  of  defense  to  the  suit  Mrs.  Warder  set 
up  that  she  had  boarded  Mrs.  Terry  and  her  husband  from  the  time  of  their 
marriage  until  January  1,  1898,  under  ari  agreement  that  th«\v  would   pay 

her  • per  week,  so  long  as  they  remained;  that  they  remained  with  her 

iintil  January  1,  1898,  their  board  amounting  to  $987,  and  that  the  husband 
had  converted  the  notes  of  the  wife  to  his  own  use  and  was  the  owner  of 
them.  She  pleaded  the  ix)ard  bill  as  a  set  off  to  the  notes.  The  plaintiff  in 
his  reply  denied  the  allegations  of  the  answer,  and  alleged  that  Jeannie 
Terry,  while  living  with  her  mother  after  her  marriage,  did  the  sewing  and 
dressmaking  for  the  family;  also  housework,  shopping  and  bookkeeping, 
and  furnished  her  a  buggy  and  horse  to  use;  also  sold  her  a  binder  and 
mower,  canned  fruit,  eggs,  etc.,  while  living  in  her  house,  in  all  amounting 
to  91,000,  which  was  pleaded  as  a  counterclaim  to  the  set  off.  Mrs.  Warder 
denied  the  allegations  of  the  reply  and  pleaded  limitation  to  it.  Tht*  plain- 
tiff then  offered  an  amended  answer,  pleading  limitation  to  the  board  bill. 
The  court  refused  to  allow  the  amendment  to  be  filed.  W.  A.  Terry  then 
filed  an  action  against  Mrs.  Warder,  alleging  that  he  had  paid  for  her  and 
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at  her  request,  on  the  tuition  of  her  daughter,  $160;  that  he  hml  pastured 
her  cattle  and  hogs;  furnished  her  the  use  of  a  wheat  drill;  sold  and  deliv- 
ered to  her  hams,  btn^f,  molasses  and  other  things;  also  that  he  was  half 
ownei  of  a  crop  of  tobacco  which  she  had  sold  for  $210  in  the  year  1901,  all 
the  items  amounting  to  something  over  1600.  Mrs.  Wanler  denied  the  alle- 
gations of  the  petition  and  again  pleiided  limitation  as  to  the  items  over  five 
years  old.  ^Irs.  Terry  them  filed  suit  against  her  mother,  in  which  she  set 
up  in  substance  the  siime  items  which  had  been  pleaded  by  T.  B.  Terry  as  a 
counterclaim  to  the  off  in  the  first  suit,  and  there  was  an  answer  in  this 
case  substantially  the  same  as  In  the  suit  by  the  liusliand.  The  three  suits 
were  transferred  U)  ecjuity  and  con.solidated.  On  final  hearing  the  court 
allowed  Mrs.  Wartler  $491. 9(^  for  board,  and  gave  judgment  against  ber  in 
favor  of  T.  B.  Terry  for  •fi.04,  the  balance  of  the  amount  of  the  notes  in- 
cluding interest  over  and  above  the  amount  allowed  for  Ix^ard.  He  gave 
judgment  also  against  her  for  one  half  of  the  'tolmwM)  crop  with  interest  from 
the  time  it  was  sold  May  80,  1901.  From  this  judgment  the  Terrys  iippeal. 
Mrs.  Terry,  when  she  was  not  teaching,  livetl  with  her  mother  as  a  mem- 
ber of  the  family  up  to  the  time  that  she  married.  Between  mother  and 
daughter  in  the  absence  of  an  express  contract  clearly  proven  the  presump- 
tion Is  that  all  services  rendered  by  the  daughter  to  the  mother  wei^  ren- 
dered gratuitously  and  as  a  member  of  the  family.  This  rule  holds  good 
whether  the  daughter  is  single  or  married.  The  court,  therefore,  properly 
dismissed  the  entire  claim  of  Mrs.  Terry  against  her  mother.  Mrs.  Terry 
had  been  very  liberal  in  the  education  of  her  sisters,  but  this  matter  was 
settled  when  the  note  for  $150  was  executed,  and  no  claim  can  l>e  made  now 
for  the  balance  of  the  money  she  expended.  The  services  that  she  rendered 
for  her  mother  after  her  marriage  were  such  as  might  be  expected  of  a 
daughter  living  in  her  mother's  house.  The  same  is  true  of  the  services  of 
her  husl)and  during  the  same  period.  But  we  see  no  reason  why  the  same 
reason  should  not  apply  to  Mrs.  Warder's  claim  against  them  for  board.  To 
sustain  such  a  claim  thei*e  must  l)e  clear  and  witisfactory  proof  of  an  express 
contract,  for  the  presumption  is  as  lx*tween  mother  and  daughter  against 
the  charge  where  the  mother  is  not  keeping  a  house  of  entertainroeut. 
While  the  proof  is  conflicting,  it  seems  to  us  the  circumstances  do  not  sus- 
tain the  claim.  It  is  evident  froiii  the  proof  that  Terry  did  not  take  his 
meals  at  Mrs.  Warder's,  Ix^cause  he  was  unwilling  to  pay  board  there.  It  is 
also  clear  from  the  proof  that  he  was  a  man  of  moderate  means,  and  had  to 
keep  up  the  family  at  home,  or  help  to  do  so,  this  family  consisting  of  his 
mother,  brother  and  a  widowed  sister.  The  fact  that  he  came  over  every 
night  after  supper  and  went  away  in  the  morning  ]x»fore  breakfast  c«n  only 
be  accounted  for  upon  the  idea  that  he  had  to  contrilnU*  to  the  family  at 
home  and  was  unwilling  to  take  his  meals  at  Mrs.  Warder's.  It  is  also  evi- 
dent from  the  proof  that  Mrs.  1'erry  remained  at  her  mother's  because  her 
mother  wished  it,  and  she  was  not  on  good  terms  with  her  hustMind's 
widowed  sister  who  lived  with  him.  It  is  alscj  pretty  clear  that  Mrs.  Terry, 
after  her  marriage,  occupied  the  same  relation  to  the  household  as  l)efore. 
One  of  her  sisters  was  at  school  and  the  other  went  off  on  visits  leaving  at 
times  nobody  there  but  her  and  her  mother.  Mrs.  Teiry  kept  the  accounts 
of  the  hands,  she  did  the  shopping,  she  cut  and  fit  the  girls'  clothes,  and  did 
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other  housework  as  would  be  expected  of  a  daughter  living  with  her  mother 
in  the  country.  Her  husband  paid  $160  on  the  tuition  of  one  of  the  girls. 
He  hauled  the  wood  that  his  wife  burned,  having  it  cut  at  home,  and  until 
there  was  a  falling  out  between  them  in  the  year  1900  about  some  straw,  no 
demand  seems  ever  to  have  been  made  for  board,  although  admittedly  they 
had  ceased  boarding  more  than  two  years  before,  and  besides  all  this,  while 
they  were  living  there  in  the  house  under  the  arrangement,  whatever  it  was, 
Mrs.  Warder  borrowed  of  Mrs.  Terry  the  $180,  and  executed  a  note  therefor. 
We  are  by  no  means  sivtlsiied  that  what  the  daughter  and  husband  did  for 
her  mother  or  furnished  to  her  was  not  of  value  as  much  as  it  cost  her  ta 
keep  her  daughter  in  her  own  house  during  the  time  referred  to,  and,  under- 
all  the  evidence,  we  conclude  that  the  claim  for  her  board  should  not  be 
allowed  to  override  the  written  promises  of  Mrs.  Warder  to  pay  her  daughter 
the  money  stipulated  in  the  notes  sued.  But  aside  from  this,  the  notes  were 
the  property  of  the  wife.  While  the  husband  might,  as  the  law  then  was 
reduce  his  wife's  chose  in  action  to  possession  if  he  saw  proper,  there  is  no 
evidence  that  he  did  so.  On  the  conti*ary,  it  would  seem  that  Mrs.  Terry 
always  claimed  the  notes  as  her  own,  and  so  far  as  the  proof  shows  her  hus- 
band acquiesced  in  this  claim.  If  the  hust)and  had  undertaken  to  reduce 
the  notes  to  possession,  the  chancellor,  on  the  application  of  the  wife,  would 
have  decreed  to  her  an  equitable  settlement,  and  the  fund  was  so  small  that 
the  whole  of  it  might  have  Ix^en  settled  upon  her.  If  there  was  any  contract  to 
pay  board  it  was  the  contract  of  the  husband,  not  of  the  wife.  Mrs.  Warder, 
as  the  creditor  of  the  husl^and,  can  not  be  adjudged  the  payment  of  her  debt 
out  of  the  wife's  money,  when  the  wife  was  entitled  to  hold  the  fund  and 
have  It  settled  upon  her  as  between  her  and  her  husband.  We,  therefore, 
conclude  that  on  the  facts  shown  the  chancellor  should  have  entered  a  judg- 
ment on  the  notes  subject  to  the  credits  endorsed  thereon.  In  other  respects 
the  judgment  complained  of  is  afHrmed. 
Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indicated. 


DRAKE,  &c.  v.  HOLBROOK. 
(Filed  January  21,  1904— Not  to  be  reported.) 

1.  Damages — Instructions— In  an  action  for  damages  arising  upon  a  sale 
of  stock  in  a  coal  mine,  where  the  false  representations  alleged  to  have  been 
made  were  only  as  to  the  debts  of  the  coal  colnpany,  the  intrinsic  value  of 
the  property  had  no  relevancy  to  the  action  and  an  instruction  involving 
that,  was  erroneous. 

2.  Same— Evidence- Where  an  intended  purchaser  of  stock  in  a  coal  com- 
pany was  shown  a  imper  purporting  to  show  a  statement  of  the  condition  of 
the  company,  after  stating  that  the  paper  was  lost,  it  was  error  for  the  lower 
court  to  hold  that  testimony  regarding  the  contents  of  the  paper  in  an  action 
to  recover  for  damages  arising  upon  the  sale  of  the  stock  was  inadmissible. 

Little  &  Slack  and  M.  L.  Heaverin  for  appellants. 

Glenn  &  Ringo  for  api^ellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 
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This  is  the  second  appeal  in  this  case.  The  former  opinion  of  this  court  is 
to  be  found  in  the  23d  volume  Ey.  Law  Rep  ,  1941.  The  rulings  on  the 
former  appeal,  in  so  far  as  applicable,  constitute  the  law  of  this,  and,  as  the 
facts  on  the  two  trials  were  practically  the  same,  it  only  remains  to  ascer- 
tain what  has  been  decided,  in  order  to  dispose  of  the  case  before  us.  The 
rights  of  the  parties  litigant,  under  the  doctrine  of  res  adjudicata,  are  cir- 
cumscribed by  the  principles  announced  in  the  first  opinion. 

Appellants  allege,  in  their  petition,  that"  the  appellee  sold  to  them  twenty 
shares  of  the  capital  stocli  in  the  Field  Coal  Co.,  of  the  par  value  of  $100 
each,  for  the  sum  of  14,500,  and,  as  an  inducement  to  them  to  make  the  pur- 
chase, fraudulently  represented  that  the  collectible  outstanding  accounts  due 
the  company  were  sufficient  to  pay  ofif  all  its  indebtedness,  except  about  the 
sum  of  $700;  that  they,  relying  upon  these  representations  of  appellee,  made 
the  purchase  in  question;  that  these  representiitions,  as  to  the  financial 
standing  of  the  corporation,  were  false  and  made  with  the  intent  to  deceive 
appellants,  and  to  induce  Ihem  to  make  the  purchase;  that  the  indebtedness 
of  the  corporation,  fyt  the  time  these  representations  were  made,  exceeded, 
by  far,  its  collectible  assets,  and  that  by  reason  of  the  fraud  and  deceit  prac- 
ticed upon  them  by  appellee,  they  were  damaged  in  the  sum  of  14,500.  Ap- 
pellee denied  making  the  representations  as  alleged  by  appellants,  or  that 
the  representations  he  actually  made  were  fraudulent  or  false,  or  that  appel- 
lants had  been  damaged  in  any  sum  whatever,  and  alleged,  affirmatively, 
that  they  made  the  purchase  iYi  question  relying  alone  upon  their  own  exam- 
ination into  the  financial  standing  of  the  company.  We  have  not  under- 
taken to  state  the  allegations  of  the  pleading  in  this  case  with  minute 
particularity,  as  their  elaborate  statement  in  the  original  opinion  renders 
this  unnecessary. 

In  the  instructions  of  the  court  in  the  original  trial  below,  the  liability  of 
Appellee  was  made  to  turn  upon  the  question  as  to  whether  or  not  he,  "as 
an  inducement  to  appellant  to  purchase  his  stock,  falsely  and  fraudulently 
represented  to  them  that  the  debts  due  the  company,  owed  by  good  and  sol- 
vent parties,  were  sufficient  to  pay  all  debts  owed  by  said  company  at  the 
time,  etc."  Upon  this  subject,  this  court  said:  "It  was  pleaded,  and  not 
denied,  that  the  appellee,  Holbrook,  was  the  owner  of  one-half  the  stock, 
and  was  the  secretary  and  treasurer  of  the  company.  This  being  true,  he 
can  not  be  heard  to  say  he  did  not  know  the  resources  and  liabilities  of  the 
company.  It  was  his  business,  as  secretary  and  treasurer,  to  know  the 
financial  condition  of  the  corporation,  and  any  statement  made  by  him,  as 
to  the  financial  condition  of  the  corporation,  to  the  appellants,  would  au- 
thorize them  to  rely  tfiereon  as  the  truth.  Appellee  being  in  condition  to 
know,  and  it  being  his  business  to  know,  will  not  be  permitted  to  say  he  in 
fact  did  not  know  the  truth  as  against  his  own  statements  to  appellants." 

And  in  the  next  paragraph,  it  is  said:  "We  are  of  oipnion  that,  in  addi- 
tion to  the  error  in  the  ins;tructions  as  alxjve  indicated,  there  was  also  error 
In  the  measure  of  damage.  " 

The  error  thus  pointed  out  in  the  instructions,  was  the  fact  that  it  made 
the  liability  of  appellee  to  turn  upon  the  question  as  to  whether  his  repre- 
eentatlons  were  false  or  fraudulent;  It  being  decided  that  he,  from  his  posi- 
tion in  the  corporation,  was  bound  to  know  its  condition;  and  his  repre- 
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isentatioQS  were,  therefore,  in  effect,  warranties,  if  appellants  relied  upon 
them. 

The  next  error  pointed  out  was  the  measure  of  damage,  the  court  saying: 
'**If,  under  the  facts  found  by  the  jury,  the  plaintiffs  were  entitled  to  recover 
«t  all  they  were  entitled  to  recover  for  the  difference  between  the  value  of 
the  stock  with  the  company  in  its  actual  financial  condition  at  the  time, 
and  its  value  if  the  company  had  been  in  the  condition  represented  by  the 
defendant. ' ' 

It  will  be  observed  that  the  false  representations  alleged  to  have  been  made 
by  appellee  were  fiot  as  to  the  intrinsic  value  of  the  property  of  the  corpora- 
tion, but  only  in  the  amount  of  the  indebtedness  owed  by  it  at  the  time  of 
the  purchase  of  the  stock.  It  follows,  therefore,  that,  with  the  question  in- 
"volved  here,  the  intrinsic  value  of  the  property  has  no  relevancy.  To  illus- 
trate: If  A.  sells  to  B.  a  farm  for  $5,000,  and  warrants  it  to  be  without  lien, 
and,  afterwards,  it  develops  that  there  is  a  lien  on  it  for  $6,000,  it  is  no 
answer  to  an  action  on  the  warranty,  to  show  that  the  farm  was  really 
worth  $10,000,  and  that,  after  all,  the  purchaser  got  the  full  value  of  his 
money.  Practically,  we  have  under  the  first  opinion  the  same  question 
bere.  Appellants  allege  that  appellee  ^old  them  the  stock,  representing  the 
<$ompany  to  be  out  of  debt;  afterwards,  it  developed  that  the  company  owed, 
say,  f 5, 000;  .t  is  manifest  that  the  whole  stock  of  the  company  is  worth 
^,000  less  than  it  would  have  been  if  the  representations  of  appellee  had 
been  true,  and  it  is  no  answer  to  appellants,  to  say,  that,  although  there 
was  $6,000  of  indebtedness  due  from  the  company  more  than  was  represented, 
«till,  the  intrinsic  value  of  the  property,  represented  by  the  stock,  is  so 
^reat,  that  appellants  have  their  money's  worth,  despite  the  false  statements 
as  to  the  indebtedness.  On  this  subject,  in  the  former  opinion,  the  court 
fiAld:  "Appellants  are  entitled  to  what  they  were  induced  to  believe  they 
"Were  getting  by  their  purchase.  If  they  actually  received  less  than  they 
^ere  induced  to  believe  they  were  purchasing,  they  were  damaged.  If  they 
were  induced  to  believe  they  were  getting  a  bargain.  It  is  no  answer  to  say 
that  they  got  the  value  of  their  money.  They  are  entitled  to  the  bargain, 
the  profits  actually  represented  to  exist.'' 

It  follows,  therefore,  that  all  the  evidence  which  the  court  permitted  to  be 
iDtroduoed  on  the  subject  of  the  intrinsic  value  of  the  property,  or  tending 
to  show  that  appellants  obtained  their  money's  worth  despite  the  misrepre- 
sentations, if  any,  in  regard  to  the  indebtedness,  was  irrelevant,  and  im- 
proper. 

We  think  the  court  also  erred  in  refusing  to  permit  appellants  to  testify 
as  to  Che  paper  drawn  up  by  Foster,  the  bookkeeper  of  the  Field  Coal  Co. , 
showing  the  financial  status  of  the  corporation.  In  regard  to  this,  appel- 
lant states:  ''I  asked  him  (appellee)  about  the  standing  condition  of  the 
company,  and  he  said  the  company  was  up  in  good  shape,  and  he  said  if  I 
wanted  to  examine  the  books,  I  could  do  so,  and  he  took  me  in  the  store, 
and  told  Mr.  Foster  to  show  me  the  books  and  tell  me  anything  I  wanted  to 
know  about  it,  and  I  started  to  examine  the  books  after  Mr.  Foster  had 
thrown  them  down  on  the  table,  and  about  that  time  Mr.  Foster  showed  me 
a  piece  of  paper." 

After  showing  that  this  paper  had  been  lost  or  destroyed,  appellant  waa 
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asked  what  it  contained;  upon  objection  by  appellee,  the  court- ruidd  it  tb- 
admissible;  whereupon,  it  was  avowed  by  appellant,  "that  the  witness,  if 
permitted  to  answer,  would  state  that  Mr.  Foster  exhibited  to  him  a  {laper 
containing  a  statement  of  the  liability  of  the  Field  Coal  Co.,  and  the  col- 
lectible accounts  due  to  it,  and  that  by  said  stiitement  It  appeared  that  th» 
debts  of  the  company  amounted  to  about  $1,200;  that  the  collectible  assets 
due  to  it  amounted  to  about  the  same  sum.  and  that  Mr.  Foster  stated  he- 
had  made  siiid  statement  from  the  books  of  the  comi)any,  and  that  the  bookK- 
showed  the  same  to  be  true  and  correct." 

We  think  thi.s  evidence  was  admissible.  Appellant  showed  that  he  had 
been  taken  to  Mr.  Foster  by  appellee,  and  the  former  requested  to  '*tell  him 
anything  he  wanted  to  know  about  it."  This  paper  purported  to  contain- 
the  exact  information,  which  appellant  desired  to  know,  and  was  given  to< 
him  by  Foster,  as  the  agent  of  appellee,  and  in  pursuance  of  specific  instruc- 
tions so  to  do.  We  are  of  opinion  that  the  court,  in  order  to  make  its  rulings- 
consonant  with  those  of  this  court  in  the  former  opinion,  should  have  given 
instructions  "A."  and  "F. "  asked  for  by  appellant,  in  lieu  of  instruction 
No.  1,  and,  after  striking  out  the  words  "and  fraudulent"  in  No.  8,  should, 
have  given  instructions  2^,  8  and  4  in  the  form  in  which  they  were  giveik 
upon  the  trial. 

For  .the  reasons  above  indicated  the  judgment  is  reversed  for  proceedings, 
consistent  with  this  opinion. 


HARRIS,  ADM'R  v.  ADAMS,  &c. 

(Filed  January  21,  1904. ) 

Personal  property— Trusts— Where,  under  the  rule  of  the  common  law,  the- 
personalty  of  the  wife  became  vested  in  the  husband  at  their^inarriage,  but 
was  turned  over  to  an  administrator  of  the  wife,  under  an  agreement  that  ife 
was  to  be  sold  and  the  proceeds  applied  to  the  payment  of  certain  debts,  and 
the  overplus  jsecu red  to  an  infant  child  of  the  widow,  the  appellees  in  this, 
action  are  entitled  to  have  the  trust  enforced. 

W.  L.  Reeves  for  appellant. 

Perkins  &  Trimble  for  appellees. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

P.  S.  Greenfield  died  a  resident  of  Todd  county,  Kentucky,  on  the  Slst 
day  of  October,  1885,  intestate,  leaving  a  widow  and  two  infant  children;  a  • 
homestead  of  less  value  than  $1,000,  and  a  small  amount  of  personal  prop-* 
erty,  all  of  which,  under  the  statute,  was  exempt  from  execution.  Itoon- 
sisted  of  two  mules,  a  cow  and  a  few  articles  of  household  furniture.  On-' 
the  22d  of  October,  1890,  the  widow,  M.  K.  Greenfield,  married  R.  L.  Harris, 
and  from  that  time  until  her  death,  on  the  28th  of  December.  1891,  they 
occupied  the  homestead  which  had  belonged  to  P.  S.  Greenfield.  At  the- 
date  of  her  marriage,  Mrs.  Greenfield  had  posses.sion  of  the  same  personal 
property  which  had  been  set  apart  to  her  upon  the  death  of  her  first  hus- 
band.    One  of  the  infant  children  had  in  the  meantime  died,  and  the  other- 
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llyed  with  her  mother,  Mrs.  Harris,  until  her  death.  At  his  death,  P.  S 
Greenfield  owed  a  little  money,  and  the  widow,  previous  to  her  marriage  to 
Harris,  had  also  contracted  a  few  debts,  and  her  husband  was  also  charge- 
able subsequent  to  her  death  with  her  burial  expenses  and  doctor's  bills. 
After  the  death  of  Mrs.  Harris,  her  brother,  T.  H.  Stokes,  was  appointed 
her  administrator,  and  bj  agreement  with  B.  L.  Harris,  took  possession  of 
•and  sold  the  personal  property  on  hand  which  had  been  set  apart  to  his  de- 
-<>edent  as  widow  of  P.  S.  Greenfield,  realizing  therefor  In  the  aggregate 
1801.85,  $201.66  of  which  was  applied  by  him  to  the  discharge  of  the  debts 
"due  by  P.  S.  Greenfield  and  Mrs.  Harris  above  spoken  of.  The  largest  items 
•of  which  were  for  doctors'  bills  for  services  rendered  to  P.  S.  Greenfield  and 
Mrs.  Harris,  and  for  the  burial  expenses  of  Mrs.  Harris.  After  her  death, 
lier  brother  was  also  appointed  statutory  guardian  for  her  infant  daughter, 
Bessie  Greenfield,  and  rented  her  land  for  one  year  for  $40.  He  was  subse- 
quently removed,  and  the  appellee,  George  W.  Rudd,  appointed  guardian  In 
hin  stead.  Bessie  shortly  before  the  institution  of  this  suit  married  G.  M. 
AdamS)  both  of  whom  were  then  and  are  now  Infants.  On  the  13th  of 
March,  190*2,  Rudd,  as  guardian  for  Bessie  Adams,  instituted  this  suit 
against  the  appellant,  Thomas  H.  Stokes,  as  administrator  of  Mrs.  Harris 
to  surcharge  the  settlement  made  by  him;  and  alleged  that  the  personal 
property  which  came  into  liis  hands  as  administrator  was  the  same  property 
which  had  been  set  apart  under  subsection  6,  of  section  1401.  of  the  Ken- 
tucky Statutes  to  the  widow  and  children  of  P.  S.  Greenfield;  and  that  at 
the  death  of  her  mother  in  1891,  the  title  to  this  property  vested  in  her  under 

'    the  statute  and  was  not  liable  to  the  debts  of  either  her  father  or  mother; 

'«nd  that  her  stepfather,  R.  L.  Harris,  had  no  interest  therein;  that  the  de- 
fendant had  wrongfully  and  illegally  taken  possession  of  and  sold  It,  and 
flought  a  Judgment  for  the  entire  proceeds  thei*eof. 

The  defendants  answered  that  at  the  death  of  P.  S,  Greenfield  the  property 
In  question  was  set  apart  to  his  widow;  and  that  the  plaintiff  had  nu  inter- 
est therein;  that  by  her  marriage  to  R.  L.  Harris  in  1891,  it  vested  in  him 
as  her  husband,  and  he  had  taken  possession  thereof  by  virtue  of  this  right, 
and  had  subsequently  turned  it  over  to  the  defendant  with  direction  to  sell 
It,  pay  the  indebtedness  of  P.  S.  Greenfield  and  Mrs.  Harris,  and  turn  the 
surplus  oyer  to  the  plaintiff.  The  question  presented  for  decision  by  the 
appeal  is  to  whom,  where  the  father  and  husband  dies,  intestate,  leaving  a 
widow  and  infant  children,  does  the  personal  property  directed  by  the  stat- 
ute to  be  set  part  to  the  "widow  or  infant  child  or  children"  belong.  In 
construing  section  11  of  chapter  80  of  the  Revised  Statutes,  which  reads  as 
follows:  "If  an  intestate  leaves  a  widow,  the  following  property  shall  be  set 
apart  by  the  appraisers  of  his  estate  and  vest  in  such  widow  for  the  use  and 
benefit  of  herself  and  the  Infant  children  of  the  intestate,  if  any,  residing  in 
the  family,  one  work  beast,  *  *  *  but  if  there  are  no  such  infant  children 
residing  with  the  widow,  and  there  are  adult  or  Infant  children  not  residing 
with  her,  the  provision  cont/Uned  in  this  section  for  the  widower  the  value 
of  such  portion  thereof  as  she  receives,  shall  be  charged  to  her  in  the  distribu- 
tion," the  superior  court  In  Burgett  v.  Clark,  4  Ky.  Law  Rep.,  518,  decided 
that  the  property  passed  jointly  to  the  widow  and  the  Infant  children  residing 
^Ith  her  to  be  held  in  trust  by  the  widow  while  she  lived, with  power  of  dls- 
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position,  use  and  control  for  the  purposes  named  in  the  statute,  but  at  her 
death  such  of  the  property  as  had  not  been  consumed  or  disposed  of,  and 
such  as  was  the  product  by  increase  or  exchange  of  the  exempt  property  yests- 
in  the  surviving  child  in  preference  to  the  surviving  husband.  The  decis- 
ion in  this  case  was  followed  in  Price's  Guardian  v.  Nichols,  12  Ky.  Law 
Rep.,  421,  by  the  Superior  Court. 

The  statute  was  subsequently  changed  by  the  general  assembly,  and  the 
rights  of  the  parties  must  be  determined  by  the  provisions  of  the  new  stat- 
ute, which  reads  as  follows:  **The  following  list  of  articles  are  exempt  from 
distribution  and  sale,  and  shall  be  set  nimrt  to  the  widow  or  infant  children- 
or  child,  by  the  appraisers  of  the  estate,  to  wit :  *  *  *  If  there  is  an  infant 
child  or  children  and  no  mother  surviving,  they  shall  set  apart  for  the  sep- 
arate sue  of  such  infant  child  or  children  the  articles  aforesaid." 

In  Alexander's  Guardian  v.  Alexander's  Adm'r,  86  Ky.,  688,  It  was  de- 
cided that  the  property  set  apart  by  this  statute  belonged  exclusively  to  the- 
widow.  And  in  Mallory's  Adm'r  v.  Mallory's  Adm'r,  92  Ky.,  81H,  A.  W. 
Mallory,  the  appellee's  intestate,  was  a  widower  with  children,  and  G.  L. 
Mallory,  the  appellant's  intestate,  was  a  widow  with  one  child,  a  son.  Bothi 
of  these  persons  owned  property  and  married  each  other.  The  husband  died, 
and  in  a  few  days  thereafter,  and  before  the  personal  property  that  the  stat- 
ute gives  to  the  widow  and  which  is  to  be  set  apart  to  her,  was  set  apart, 
the  wife  died.  Suit  was  then  instituted  by  appellant  to  recover  of  the  appel- 
lee the  value  of  this  personal  property  on  hand  at  the  death  of  A.  W.  Mal- 
lory, but  disposed  of  by  appellee.  The  claim  was  resisted,  and  in  the  decision 
of  the  case,  the  court  said:  **It  is  a  mistake  to  say  that  the  property  that 
chapter  31,  section  11,  of  the  General  Statutes,  directs  to  be  set  apart  to  the- 
widow,  only  vests  in  the  widow  upon  the  setitng  the  same  apart  to  her.  By 
said  statute  the  right  to  a  certain  kind  of  property,  if  on  hand,  if  not  on^ 
hand,  its  value,  etc.,  vests  'eo  instant!'  by  operation  of  law,  in  the  widow 
upon  the  death  of  her  husttand.  The  setting  apart  of  said  property  Is  merely 
for  the  purpose  of  designating  the  individual  pieces  of  property  and  valuing- 
them,  and  sappplying  their  places  with  other  property,  etc.,  when  required. 
Said  property  vests  in  the  widow  and  must  be  set  apart  to  her,  whether  or- 
not  she  has  any  infant  children,  the  only  difference  being  that  if  there  are 
no  children  residing  in  the  family,  there  shall  be  nothing  set  apart  for  her^ 
support." 

In  Commonwealth,  By,  &o.  v.  Bracken,  &c.,  17  Ky.  Law  Rep.,  786,  It  wa» 
expressly  decided  that  the  widow  took  the  exempt  property  or  money  set- 
apart  in  lieu  thereof  against  both  the.  creditor  and  heirs  at  law,  and  one- 
third  of  the  rest  of  the  estate  after  deduction  of  debts  and  the  exempt  prop- 
erty. In  Nail,  &c.  V.  Wuertley,  &c.,  17  Ky.  Law  Rep.,  115,  it  was  decided: 
that  the  widow  could  devise  a  note  for  the  price  of  a  horse  sold  by  her,  whlobi 
had  been  set  apart  to  her  out  of  her  husband's  estate. 

The  decisions  cited  above,  coupled  with  the  change  in  the  phraseology  or 
the  statute  by  the  general  assembly,  leaves  no  doubt  in  our  mind  that  the 
setting  apa  rt  is  to  the  widow  alone,  and  she  is  vested  with  the  complete 
title  to  the  property.  In  the  event  there  is  no  widow,  then  the  property  goea- 
under  the  statute  to  the  surviving  infant  children,  and  it  was  decided  in 
Wilson  Y.  Parsons'  Adm'r,  20  Ky.  Law  Rep.,  IQSl,  that  the  proceeds  of  this. 
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property,  having  been  set  apart  for  the  support  of  two  infant  children,  on 
the  death  of  one  of  them,  its  share  went  to  the  surviving  child,  and  not  to 
the  administrator  of  the  deceased  infant.  But  in  this  case  there  was  no 
widow.  The  widow,  being  named  first,  became  the  sole  owner  of  the  prop- 
erty, and  after  her  marriage  to  her  second  husband,  B.  L.  Harris,  under  the 
rule  of  the  common  law,  the  title  passed  with  the  possession  to  him.  (Hall 
v.  New  Farmers  Bank,  17  Ky.  Law  Rep.,  702;  Brewer  v.  Hobbs,  19  Ky. 
Law  Rep.,  1992;  McKay  v.  Mayes,  &c.,  16  Ky.  Law  Rep.,  863;  Carpenter  v. 
Hazelrigg,  103  Ky.,  588.)  The  property  having  been  turned  orer  by  him  to 
the  appellant,  Stokes,  under  an  agreement  that  it  was  to  be  sold  and  the 
proceeds  applied  to  the  payment  of  certain  debts,  and  the  overplus  secured 
to  Bessie  Adams,  appellees  were  entitled  to  have  the  provisions  of  this  trust 
enforced,  and  after  the  payn>ent  of  the  debts  enumerated  to  have  the  surplus 
paid  to  her. 

For  reasons  indicated  herein  the  judgment  is  reversed  and  cause  remanded 
for  proceedings  consistent  herewith. 


ELLISON.  &c.  V.  DUNLAP,  ASS'EB,  &c. 
(Filed  January  21,  1904— Not  to  be  reported.) 

1.  Building  and  loan  association— Guaranty— Where  a  building  and  loan 
association  lent  money  to  purc^apers  of  property  upon  a  guarantee  that  the 
loan  would  be  paid  and  the  association  held  harmless  bhould  the  property 
not  be  sufficient  to  pay  the  loan,  a  judgment  upholding  the  guaranty  will 
not  be  disturlied. 

2.  Same— Parol  evidence— Where  a  written  contract  was  lost,  parol  evi- 
dence was  properly  admitted  to  prove  its  contents,  and  where  a  minute  was 
made  accepting  a  contract,  it  is  not  presumable  that  the  contract  was  set 
out  in  the  minutes  according  to  its  words,  and  the  minute  being  only  evi- 
dence of  what  the  contract  was  and  there  being  no  issue  as  to  the  acceptance 
of  the  contract  It  was  not  necessary  to  produce  the  minute  book. 

Forcht  &  Field  and  O'Neal  &  O'Neal  for  appellants. 

Clayton  Blakey  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

In  May,  18i)6,  ns  found  by  the  circuit  judge,  appellants  made  a  contract 
with  the  Mechanic's  Building  and  Loan  Association  to  the  effect  that  in 
consideration  of  the  association  lending  money  to.  purchasers  for  property  in 
the  Ellison  subdivision  with  which  to  build  houses,  appellees  would  guar- 
antee the  loans  and  hold  the  association  harmless  from  loss  thereon.  The 
property  lay  in  the  outskirts  of  Louisville,  and  the  association  was  unwill- 
ing to  lend  the  money  on  the  property  as  it  was  so  far  out.  The  purchasers 
failed  to  pay  the  association  the  money  borrowed,  and  the  property  when 
sold  was  insufficient  to  cover  the  debts.  This  suit  was  then  filed  upon  the 
guaranty  and  judgment  having  been  rendered  in  favor  of  the  plaintiff,  the 
defendants  appeal. 

The  circuit  court  properly  transferred  the  action  to  the  equity  docket.  By 
subsection  4  of  section  10  of  the  Code  of  Practice  an  ordinary  action  may  be 
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transferred  to  the  equity  docket  when  the  case  involves  accounts  so  com- 
plicated or  such  detail  of  facts  as  to  render  it  impracticable  for  a  jury  to  try 
the  case  intelligently.  As  the  action  stood  at  the  time  the  transfer  was 
made  by  the  court  it  involved  a  complicated  account,  and  the  transfer  was 
properly  ordered.  It  is  true  that  by  a  subsequent  agreement  of  parties,  the 
account  was  very  much  simplified,  but  no  motion  was  then  made  to  remand 
the  case  to  the  ordinary  docket,  or  for  a  jury  to  determine  the  issue  of  fact 
as  to  the  nature  of  the  contract  between  the  parties. 

While  it  is  true  that  there  is  a  variance  between  the  allegations  of  the 
petition  as  amended  and  the  testimony  of  August  Allmond  as  to  what  the 
contract  was,  the  contract  as  alleged  in  the  pleading  is  substantially  proved 
by  the  witness,  Glltner.  Section  129  of  the  Code  provides  that  no  variance 
between  pleading  and  proof  is  material  which  does  not  mislead  a  party  to 
his  prejudice  in  maintaining  his  action  or  defense  ui>on  the  merits;  also 
that  a  party  relying  on  the  variance  must  show  to  the  satisfaction  of  the 
court  that  he  was  misled,  and  then  the  court  may  order  the  pleading  to  be 
amended  upon  such  terms  as  may  be  just.  By  section  130  it  is  provided 
that  if  the  variance  is  not  material,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  and  mny  order  an  immediate  amendment. 
By  section  134  it  is  further  provided  that  the  court  must,  in  every  stage  of 
the  action,  disregard  any  error  which  does  not  affect  the  substantial  rights 
of  the  adverse  party,-  and  that  no  judgment  shall  be  reversed  by  reason  of 
such  error.  Under  these  provisions  of  the  Code,  if  the  circuit  court  had 
concluded  that  there  was  a  variance  between  the  terms  of  the  contract 
alleged  in  the  petition  and  that  shown  by  the  evidence,  as  the  variance  was 
not  material  and  did  not  mislead  the  defendants  in  maintaining  their  de- 
fense upon  the  merits,  it  would  have  been  the  duty  of  the  court  to  order  an 
immediate  amendment  and  direct  the  facts  to  be  found  according  to  the  evi- 
dence. The  question  seems  not  to  have  been  presented  to  the  circuit  court, 
and  if  the  judgment  was  reversed  here  therefor  it  would  be  with  directions 
to  the  circuit  court  to  order  an  immediate  amendment  and  find  the  facts 
according  to  the  evidence.  But  this  is  unnecessary,  as  the  substantial 
rights  of  appellants  were  not  affected,  and  no  judgment  shall  be  reversed  for 
an  error  not  affecting  the  substantial  rights  of  the  party  complaining. 

The  written  contract  having  been  lost,  parol  evidence  as  to  its  contents 
was  properly  admitted.  The  minute  made  by  the  board  of  directors  accept- 
ing the  Contract  would  only  have  shown,  if  produced,  that  the  company  had 
accepted  the  contract.  It  is  not  presumable  that  the  contract  was  set  out  in 
the  minutes  according  to  its  words;  and  the  minute  would  only  be  evidence 
for  the  company  of  what  the  contract  was,  oven  if  it  set  out  the  contract  in 
full,  upon  proof  of  the  person  who  made  the  minute  that  he  made  it  fixjm 
the  contract.  The  defendants  might  have  produced  the  minute  if  they  had 
desired  it  as  evidence  on  their  behalf  of  what  the  contract  was.  But  there 
being  no  issue  as  to  the  acceptance  of  the  contract  by  the  cori)oration,  there 
was  no  necessity  for  the  plaintiff  to  produce  it.  The  weight  of  the  evidence 
sustains  the  chancellor's  conclusion  on  the  facts,  and  on  the  whole  case  we 
see  no  reason  for  disturbing  it. 

Judgment  affirmed. 
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HARTFORD  FIRE  INSURANCE  CO.  v.  TRIMBLE. 
(Filed  February  10,  1904.) 

1.  Insnranoe— In  an  action  against  an  insurance  company  for  loss  by  fire, 
it  was  error  for  the  lower  court  to  render  a  judgment  against  the  company 
where  there  was  no  proof  that  at  the  date  of  the  application  for  insurance 
there  was  any  agreement  on  the  part  of  the  agent  that  it  was  to  be  placed 
with  a  certain  company,  the  contract  fails  for  lack  of  identity  in  the  parties 
to  it. 

8.  Same— It  is  a  well  settled  principle  that  where  a  third  person  has  actual 
notice  of  the  limitation  upon  the  power  of  an  agent,  the  principal  is  not 
bound  by  any  act  of  the  agent  done  in  contravention  of  his  authority. 

Wilbur  F.  Brower,  Browder  &  Browder,  J.  C.  Browder  and  Barger  & 
Hicks  for  appellant. 

W.  P.  Sandige  and  Perkins  &  Trimble  for  appellee. 

Appeal  from  Ix>gan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  S.  Y.  Trim])le,  brought  this  action  on  the  2d  of  March,  1901, 
In  the  Logan  Circuit  Court  against  the  Hartford  Fire  Insurance  Co..  of 
Hartford,  Conn.,  the  Commercial  Union  Assurance  Co.,  of  London.  Eng., 
and  H.  B.  Caldwell,  alleging  that  the  defendant,  Caldwell,  was  the  ngent 
of  lx)th  of  the  defendant  insurance  companies  at  Kussellville,  Ky.,  during 
the  year  1898;  that  during  the  latter  part  of  August  or  the  first  part  of  Sep- 
tember, 1S98,  he  made,  through  his  agent,  H.  L.  Trimble,  a  verbal  contract 
with  the  defendant,  Caldwell,  as  agent  of  his  codefendants,  to  issue  to  him 
a  policy  of  insurance  on  a  brick  dwelling  house  owned  by  him,  which  was 
located  on  Morgantown  street,  for  1400;  that  the  policy  was  to  In?  issued  at 
the  expiration  of  a  policy  which  he  then  held  on  the  same  property  for  the 
same  amount  in  another  in.sunince  company,  which  expired  on  the  21st  of 
July,  189i);  but,  he  alleges,  the  defendant,  Caldwell,  who  was  at  the  time 
the  cashier  of  the  Logan  County  Bank  at  Kussellvllle,  Ky.,  In  which  he  kept 
an  account,  failed  to  comply  with  the  alleged  verlml  contract,  or  to  execute, 
issue  or  deliver,  the  policy  of  Insurance  contracted  for;  that  on  the  4th  of 
March,  1900,  during  the  period  which  was  to  have  Ijeen  covered  T)y  the  pol- 
icy, the  house  burned  up;  and  he  alleges  that  he  is  entitled  to  recover  under 
the  parol  contract  made  with  Card  well  the  stipulated  insurance,  *400,  with 
interest  from  the  4th  day  of  March,  1900. 

On  motion  of  defendants,  plaintiff  was  required  to  elect  against  which  of 
the  defendants  he  would  prosecute  his  alleged  action.  This  he  declined  to 
do;  thereupon  the  court  electing  for  him,  dismissed  the  petition  against  H. 
B.  Caldwell  and  the  Commercial  Union  Assurance  Co.,  and  permitted  the 
action  to  proceed  against  the  Hartford  Fire  Insurance  Co.  The"  plaintiff 
thereupon  filed  an  amended  petition,  in  which  he  made  the  same  allegations 
against  the  Hartford  Fire  Insurance  Co.  as  were  made  In  the  original  i)eti- 
tion  against  each  of  the  defendants  therein;  and  alleged  that  the  amount  of 
the  premium  contracted  to  be  paid  for  the  insurance  policy  was  to  be  charged 
by  Caldwell  to  the  account  of  H.  L.  Trimble  in  the  bank  when  the  policy 
was  to  be  issued  in  July,  1899.  The  defendant  interposed  a  general  demurrer 
to  the  petition  as  amended,  and  filed  an  answer  denying  every  allegation  of 
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the  amended  petition.  The  case  was  subsequently  trauBfeired  by  consent  to 
the  equity  docket,  and  was  decided  by  a  special  judge  in  May,  1902,  who 
gave  judgment  against  the  Hartford  Fire  Insurance  Co.  fur  $400,  with  inter- 
est from  March  2,  1001,  until  paid,  and  the  defendant  prosecutes  an  appeal 
from  that  judgment,  and  asks  a  reversal. 

The  facts  in  the  record  relied  on  to  establish  the  alleged  verbal  contract  of 
Insurance  are  in  substance  as  follows:  Plaintiff,  Trimble,  was  the  owner  of 
four  dwelling  houses  in  Russellville,  which  were  covered  by  insurance  pol- 
icies Issued  by  Edward  Sinclair.  He  also  owned  a  house  in  connection  with 
J.  S.  Stanley,  which  was  insured  by  John  Long,  agent.  The  house  which 
burned  was  located  on  Morgantown  street,  and  was  one  of  those  insured 
through  the  agency  of  Sinclair.  The  policy  on  this  house  expired  on  the 
2l8t  of  July,  1809,  and  was  for  1400.  Sinclair  also  held  policies  on  a  dwell- 
ing house  on  Center  street,  occupied  by  Mr.  Lyne,  a  brother- in-law  of  the 
plaintiff;  on  another-on  Nashville  street,  and  on  another  on  Spring  street. 
Another  house  on  Spring  street  was  insured  in  the  Long  agency  for  |800. 
The  plaintiff  resided  in  Elkton,  Ky.,  and  the  alleged  parol  contract  with  de- 
fendant was  made  for  him  by  his  brother,  H.  L.  Trimble,  who  at  that  time 
resided  in  Russellville,  but  who  shortly  afterwards  moved  to  Elkton.  To 
support  his  contention,  plaintiff  introduced  H.  L.  Trimble,  who  testified  in 
substance  that  in  the  latter  part  of  the  summer,  or  the  early  part  of  the  fall 
of  1898,  he  made  a  parol  contract  with  H.  B.  Caldwell  to  Insure  in  com- 
panies represented  by  him  every  house  belonging  to  his  brother  or  himself 
in  Russellville;  that  the  insurance  on  these  houses  was  at  that  time  carried 
by  other  agencies,  but  that  Caldwell  agreed  to  ascertain  the  dates  of  the  ex- 
piration of  the  existing  policies  from  these  agencies,  and  at  their  expiration 
to  renew  them  in  companies  represented  by  him,  and  to  charge  the  premium 
to  the  joint  account  of  S.  Y.  and  H.  L.  Trimble,  carried  in  the  name  of  H. 
L.  Trimble  in  the  liank  of  which  he  was  cashier,  and  that  he  was  to  keep 
the  policies  In  his  vault;  that  he  supposed  these  policies  had  been  regularly 
issued  under  the  contract;  that  on  the  morning  after  the  fire  he  called  up 
Caldwell  over  the  telephone,  and  asked  him  in  regard  to  the  policy  on  the 
house  which  had  burned,  and  for  the  first  time  learned  from  him  that  he 
did  not  have  that  house  insured  in  either  of  his  companies.  S.  Y.  Trimble 
testified  that  he  had  a  convers*4tion  with  Caldwell  in  May,  1899,  about  the 
insurance  upon  these  houses,  in  which  he  informed  him  that  he  had  under- 
stood from  his  brother  that  he  had  made  a  trade  with  him  to  ^new  all  the 
policies  of  insurance  upon  the  houses  owned  by  him  at  the  date  of  their  ex- 
piration in  the  companies  represented  by  Sinclair  and  Long,  and  that  Cald- 
well admitted  that  he  had  made  such  a  contract.  Neither  of  the  Trimbles, 
however,  testified  that  Caldwell  stated  to  them  that  the  insurance  was  to  be 
placed  with  the  Hartford  Insurance  Co.  S.  Y.  Trimble  filed  with  his 
deposition  a  letter  dated  on  the  26th  of  November,  1898.  addressed  to  him  at 
Elkton  by  Mrs.  C.  E.  Sinclair,  from  Russellville,  in  which  she  informed 
him  that  she  had  furnished  H.  B.  Caldwell  with  a  list  of  the  property  in- 
sured in  their  agency  for  him  with  the  date  of  the  expimtion  of  the  policies 
and  the  amount  of  insurance  and  rate  of  insurance,  which  included  the 
house  which  burned.  Selden  Lyne.  a  brother-in-law  of  appellee,  testified 
that  some  time  in  the  fall  of  1898,  or  spring  of  1899,  he  had  a  conversation 
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with  H.  B.  Caldwell,  in  which  Caldwell  informed  him  that  he  had  been- 
employed  to  insure  these  houses,  and  made  inquiries  as  to  their  location,  hy 
whom  they  were  occupied,  etc.,  that  he  had  a  list  of  these  houses  which  had 
been  furnished  to  him  by  Mrs.  Sinclair:  and  that  the  house  which  burned. 
was  included  in  the  number;  that  he  told  him  that  this  house  was  occupied 
by  different  families  of  negroes;  that  after  the  fire  at  the  instance  of  appel- 
lant, he  had  called  upon  Caldwell  and  procured  from  him  all  the  policies, 
belonging  to  the  plaintiff  which  had  been  previously  issued  on  the  property. 
H.  B.  Caldwell  testified  that  he  was  the  agent  of  the  companies  originally 
sued  by  plaintiff,  and  that  he  was  cashier  of  the  Ix)gan  County  Bank,  in 
which  H.  L.  Trimble  kept  an  account,  and  in  which  the  rents  accruing* 
upon  the  real  estate  owned  by  himself  and  S.  Y.  Trimble  were  deposited; 
that  in  August.  18fi8,  H.  L.  Trimble,  as  agent  for  S.  Y.  Trimble,  asked  him 
to  Insure  a  house  in  Russellville  occupied  by  a  negro,  Elvira  Angel,  as  ten- 
ant; that  he  informed  him  that  It  was  not  his  custom,  or  that  of  the  lnsur> 
ance  companies  represented  by  him,  to  insure  property  owned  or  occupied  by 
negroes,  but  that  he  had  issued  a  policy  In  favor  of  the  negro  janitor  of  the- 
bank  on  a  house  which  was  located  In  a  white  settlement;  and  that  as  a 
I>er8onal  favor  to  him  he  would  take  the  risk,  with  the  understanding  that, 
if  the  company  declined  to  write  It,  that  he  would  Immediately  cancel  it, 
and  get  Cap  Morton  to  write  It  In  a  company  repi'esented  by  him  which 
would  take  such  risks;  that  when  he  reported  this  risk  to  the  company,  he> 
wrote  them  asking  that  as  a  i)er8onal  favor  It  be  accepted,  but  that  the  com- 
pany Immediately  declined  the  policy,  and  directed  that  It  should  be  can« 
celled,  which  he  did;  that  he  informed  H.  L.  Trimble  of  this  action  of  the 
company  and  took  out  a  policy,  as  he  agreed.  In  the  JEtna  Insurance  Co., 
which  was  represented  by  Mr.  Morton.  He  admits  that  It  was  agreed  with 
H.  L.  Trimble  and  himself  that  he  was  to  issue  policies  of  Insurance  upon^ 
the  houses  owned  by  him  and  his  brother  as  the  policies  then  In  existence- 
held  by  other  agents  expired,  occupied  by  white  people;  that  H.  L.  Trimble- 
shortly  afterwards  removed  to  Elkton,  and  that  on  October  13,  1898,  he 
addressed  him  the  following  communication: 

* 'Russellville,  Ky.,  October  12,  1888. 
"Prof.  H.  L.  Trimble, 

Elkton.  Ky.  : 

"Dear  Henry—I  trust  that  you  will  not  forget  your  promise  to  allow  me- 

to  renew  the  insurance  on  the  various  houses  owned  by  you  and  Selden. 

Would  It  not  be  best  for  you  to  send  me  a  list  of  the  amounts,  locations^ 

companies,  and  expirations,  so  that  I  may  then   put  same  on  my  'tickler/ 

and  In  this  way  none  of  them  will  be  overlooked  by  me  or  renewed  by  the< 

other  fellow.  Yours  truly, 

"H.  B.  C.** 
That  H.  L.  Trimble  responded  to  this  letter  as  follows : 

"Elkton,  Ky.,  October  25,  '98. 
"Dear  Barclay— Please  go..to  see  John  Long  and  ask  him  when  my  policy 
expires  on  brick  cottage  in  which  Withers  lives,  and  renew  for  the  same 
amount;  also  ask  McCuddy  to  look  on  Sinclair's  books  and  see  when  pol- 
icies expire  on  house,  frame,  rear  of  saddler's  shop,  Mrs.  Connelly  occupy* 
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Ing;    frame  on   Center  street  and  frame  rear  of  T.  G.  Clark,  occupied  by 

Vomberg.    Write  me  about  them.    Remember,  do  policy  fees  on  all  this. 

"Yours, 

•*H.  L.  TRIMBLE. 
"H.  B.  Caldyvell,  Russellville. " 

That  after  the  receipt  of  this  letter  he  procured  from  Sinclair  the  list  of 
the  insurance  held  by  him,  and  also  from  Long;  that  he  bad  a  conversation 
with  Lyne,  the  brother-in-law  of  Trimble,  who  occupied  one  of  the  cottages, 
and  that  after  this  conversation  he  made  a  memoranda  that  the  houses  which 
he  was  to  insure  were  those  occupied  by  Coneley,  Withers,  Lyne  and  Vom- 
berg; that  the  letter  of  H.  L.  Trimble  contained  no  reference  to  the  Morgan- 
town  house  occupied  by  the  negroes ;  that  he  issued  policies  of  insurance  on 
such  of  these  four  houses  as  the  policies  held  by  other  agents  expired;  that 
after  the  Morgan  town  house  was  burned,  on  March  4,  he  delivered  to  the 
plaintiff  all  of  his  policies  of  insurance  in  his  custody,  and  all  business  rela- 
tions between  them  were  broken  off;  that  no  demand  was  ever  made  upon 
him  to  pay  the  damages  on  the  property,  and  it  was  never  reported  to  the 
company.  H,  L.  Trimble  does  not  controvert  this  statement  of  Caldwell  as 
to  the  refusal  of  the  appellant  company  to  take  the  policy  of  insurance  on 
the  Angel  house  in  August,  1898,  on  the  ground  that  it  was  their  policy  not 
to  take  insurance  upon  property  occupied  by  negroes.  The  testimony  also 
shows  that  the  house  on  Morgantown  street  was  in  a  very  dilapidated  con- 
dition, and  had  been  rented  exclusively  to  negroes  for  some  years. 

It  i»  well  settled  law  in  this  State  that  a  parol  contract  of  insurance  is 
valid  and  enforcible.  (Baldwin  v.  Phtienix  Insurance  Co.,  21  Ky.  Law  Rep., 
1090. ) 

"But  to  entitle  one  to  the  specific  performance  of  a  verbal  agreement  to 
Insure,  or  to  issue  a  policy,  he  must  prove  an  oral  contract  possessing  all  the 
essentials  of  a  written  contract  of  insurance,  namely,  the  subject-matter,  the 
risk  insured  against,  the  amount  of  insurance,  the  rat^  of  premium,  the 
duration  of  the  risk,  and  the  identity  of  the  parties.  If  the  application  be 
made  to  an  agent  representing  several  companies,  the  particular  company  or 
companies  to  carry  the  risk  must  be  designated  with  the  amount  each  is  to 
carry,  and  each  must,  by  its  agent  or  otherwise,  agree  to  assume  liability 
upon  the  terms  and  conditions  proposed  and  acceded  to  by  the  applicant, 
fntll  this  Is  done,  there  can  be  no  binding  contract.  And  it  must  also  ap- 
pear that  the  ngent  had  authority  to  bind  the  company  sought  to  be  held  to 
the  payment  of  the  risk."     (Kerr  on  Insurance,  pages  57,  46  aiTd  60. ) 

This  priufiple  is  well  stated  in  Pomeroy's  Equity  Jurisprudence,  section 
1405,  as  follows:  "Assuming  that  a  contract  has  been  completely  concluded, 
and  that  it  bi'longs  to  a  class  capable  of  being  enforced,  it  luust  still  possess 
certain  essential  elements  and  Incidents  in  order  that  a  court  of  equity  may 
exercise  the  jurisdiction  to  comi^el  its  performance.  Some  of  these  elements 
affect  its  validity,  others  its  equitable  character.  It  must  be  upon  a  val- 
\m[)]**  consideration.  It  must  be  reasonably  certain  as  to  its  subject-matter, 
its  stipulations,  its  purpose,  its  parties,  and  the  circumstances  under  which 
it  was  made. " 

And  this  court  has  uniformly  held  that  specific  performance  can  only  be 
decreed  in  cases  where  the  contract  is  complete  In  all  its  parts,  and  nothing 
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for  conBtructlon  is  left  to  the  chancellor.     (9  Ky.,  409;  10  Ky.,  446;  26  Ky., 
885;  Ray  v.  Talbert,  23  Ky.  Law  Rep  ,  672.) 

Tested  by  the  above  authorities,  the  evidence  of  appellee  fails  to  establish  an 
enforcible  contract  of  insurance  against  appellant,  the  Hartford  Insurance 
Co. ,  for  several  reasons :  First,  there  is  no  proof  oi  claim  that  at  the  date  of  the  * 
application  for  insurance  there  was  any  iigreement  on  the  part  of  their  agent, 
thiit  it  was  to  be  placed  with  the  Hartford  Fire  Insurance  Co.  The  con- 
tract, therefore,  fails  under  all  the  rules  of  construction  for  lack  of  identity 
in  the  parties  to  the  contract.  But.  even  if  Caldwell  had  actually  agreed 
with  H.  L.  Trimble  to  insure  the  house  which  burned  in  the  appellant  com- 
pany, it  would  have  been  unenforcible,  because  the  uncontradicted  evidence 
shows  that  Trimble  had  actual  notice  that  Caldwell  had  no  authority  from 
the  company  to  insure  houses  owned  or  occupied  by  negroes.  No  principle- 
is  better  settled  than  where  a  third  person  has  actual  notice  of  the  limita- 
tion upon  the  power  of  the  agent,  that  the  principal  is  not  bound  by  any  act. 
of  the  agent  done  in  contravention  of  his  authority,  or  in  violation  of  his 
instructions  in  dealing  with  such  persons.  We  recognize  the  difference  be- 
tween parol  contracts  of  insurance  in  praesenti,  and  in  future,  but  deem  it. 
unnecessary  to  consider  this  question  in  the  decision  of  this  appeal. 

But  for  reasons  indicated  the  judgment  is  reversed  and  cause  remanded^ 
with  instructions  to  dismiss  plaintiff's  petition. 


CONTINENTAL  INS.  CO.  v.  DANIEL. 
(Filed  February  17,  1904— Not  to  be  reported.) 

1.  Insurance— Proof  of  loss— In  an  action  to  recover  upon  policy  of  insur- 
ance where  the  pleading  and  proof  of  the  company  showed  that  it  denied 
liability  on  the  policy  from  the  date  of  the  fire  to  the  time  of  trial,  there 
was  no  necessity  or  proof  of  loss  as  required  by  the  policy. 

2.  Same— Cancellation  of  policy— Where  a  policy  of  insurance  provided  that, 
it  might  be  cancelled  by  the  company  giving  five  days  notice,  and  the  com- 
pany contended  that  the  notice  must  be  given  preceding  the  cancellation 
and  the  insured  contending  that  it  should  be  given  after  cancellation,  the 
provision  being  somewhat  ambiguous,  and  the  rule  being  that  the  policy 
should  be  construed  most  strongly  against  the  company,  a  verdict  against, 
the  company  will  not  be  disturbed. 

Breathitt  &  Fowler  for  appellant. 

L.  Yonts  and  J.  T.  Han  berry  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  an  appeal  from  a  judgment  of  !250  in  favor  of  appellee  on  an  in- 
surance policy  which  covered  household  property  which  was  destroyed  by 
fire.  Appellant's  contention  is  that  it  is  not  liable  because  the  appellee 
failed  to  make  and  present  proof  of  his  loss  within  sixty  days  from  the  de- 
struction of  his  property,  as  required  by  the  policy,  and  also  that  it  was  not 
liable  under  this  policy  for  any  amount,  as  it  had  been  cancelled  before  the 
dat«  of  the  fire,  and  denied  all  liability  thereon. 

As  to  the  contention  that  appellee  failed  to  make  the  proof  of  loss,  it  is 
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sufficient  to  say  that  the  pleadius  of  appellant  and  the  proof,  as  it  appears 
in  the  record,  show  that  it  denied  all  liability  on  this  policy  from  the  date 
of  the  fire  to  the  time  of  trial,  and  under  such  circumstances  the  proof  re- 
-quired  by  the  policy  would  have  been  vain  and  useless.  (Penn.  Fire  Ins. 
to.  V.  C.  D.  Young  &  Co.,  ante,  1350;  Home  Ins.  Co.  v.  Qaddis,  8  Ky.  Law 
Rep.,  161;  101  Ky.,  16.) 

The  other  question  raised  by  appellant  as  to  the  cancellation  of  this  policy 
is  a  more  serious  one.  The  facts  with  reference  thereto  as  they  appear  of 
record  are  In  substance  as  follows :  Some  weeks  prior  to  the  fire,  appellant's 
agent  at  Hopkinsville  met  appellee  upon  the  streets  on  one  or  two  occasions 
and  informed  him  that  appellant  desired  to  cancel  his  policy  and  asked  him 
to  bring  it  to  the  agent's  office  and  get  his  premium  that  he  had  paid.  At 
first  appellee  appeared  inclined  to  accede  to  the  propositiop,  but  on  the  last 
t)3caslon  he  declined.  Two  witnesses  for  appellant,  Garner  Dalton,  an 
«gent  of  the  company,  and  James  Kussell,  testify  that  after  that  and  on  the 
89th  of  July,  Dalton  called  appellee  across  the  street  and  in  the  presence  of 
Russell  tendered  him  $4.60  in  money,  and  Informed  him  that  his  policy  No. 
488  was  cancelled  from  that  date;  that  appellee  refused  to  accept  the  money; 
that  at  the  same  time  and  place  the  following  notice  was  read  to  him  by 
Dalton : 

'♦Hopkinsville,  Ky..  July  29,  1901. 
^'Elijah  Daniel,  City. 

"Dear  Sir— You  are  hereby  notified  in  accordance  with  the  conditions  of 
policy  No.  488  that  the  Continental  Insurance  Co.  of  the  City  of  New  York, 
clesires  to  cancel  policy  No.  488,  issued  to  you  at  Hopkinsville,  Ky.,  by 
agents  of  stiid  company,  dated  May  30,  1901,  insuring  dwelling  house,  sit- 
uated on  the  north  side  of  Clarksville  pike.  You  are,  therefore,  demanded 
to  return  said  policy  to  G.  E.  Dalton  &  Co..  agents  at  Hopkinsville.  Ky., 
<and  receive  by  them  the  sum  of  14.50,  the  amount  paid  by  you  on  said  policy. 
(Signed)  ^'CONTINENTAL  INSURANCE  CO.. 
••ByG.  E.  DALTON,  Agent." 

It  was  also  proven  by  this  agent,  Dalton,  that  he  went  immeiiiately  from 
this  place  to  his  office  and  entered  upon  the  books  of  the  company  the  word 
* 'cancelled"  opposite  or  on  the  margin  of  the  record  of  this  policy.  It  was 
«lso  proven  by  Dalton  that  on  the  10th  of  August,  1901,  that  he.  as  the  agent 
of  the  appellant,  prepared  another  notice  and  addressed  it  to  "Elijah  Daniel, 
City,"  in  the  same  words  and  figures  as  the  above  copied  notice,  except  the 
difference  in  date  and  the  following  words  in  addition:  "This  being  the 
third  notice  served  on  you,  your  policy  is  hereby  cancelled,  premium  being 
at  your  demand  at  G.  E.  Dalton  &  Co. 's  office,  in  the  city  of  Hopkinsville." 

This  notice  was  signed  in  the  same  way  as  the  other  one;  that  he  placed 
this  notice  in  an  envelope  with  14.50  in  cash,  sealed  it,  registered  it,  and 
placed  it  in  the  postoffice  at  Hopkinsville,  Ky. 

It  was  proven  by  the  postmistress  that  appellee  was  notified  of  the  fact 
that  a  registered  letter  was  there  for  him ;  that  he  came  to  the  office  and  the 
letter  was  tendered  to  him  and  that  he  refused  to  accept  it.  Appellee's  prop- 
erty which  was  covered  by  the  policy  was  destroyed  on  the  morning  of  Au- 
gust 14,  1901,  about  2  o'clock,  a.  m. 

Appellee   testified,   admitting    the  conveisations    related  by  appellant's 
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assent,  Mrs.  Wash,  with  reference  to  the  company's  desire  to  cancel  the  pol- 
icy, and  also  admitted  that  he  had  the  conversation  with  Dalton  in  the  pres- 
ence of  Russell,  but  denied  in  positive  terms  that  he  was  tendered  14.50,  or 
Any  sum  in  money  at  that  time  or  at  any  time,  or  that  Dalton  at  that  time, 
or  at  any  time,  informed  him  that  his  policy  was  cancelled,  but  admitted 
tliat  Dalcon  at  that  time  read  to  him  the  notice  first  copied  herein,  and  also 
admitted  that  the  postmistress  tendered  him  the  registered  letter,  which  he 
refused,  but  stated  that  he  did  not  know  at  the  time  that  it  was  from  Dalton 
4fc  Co  ,  but  that  he  refuseii  to  ttccept  it  because  he  was  afraid  it  would  get 
him  into  a  scrape. 

"LTpon  this  evidence  the  court  gave  to  the  jury  one  instruction,  which  was 
«s  follows:  "The  court  says  to  the  jury  that  they  will  find  for  the  plainliff 
the  sum  of  $250  unless  they  shall  believe  from  the  evidence  that  five  days  or 
more  before  plaintiff's  house  was  burned,  defendant,  by  its  agent,  Mrs. 
Wash,  or  Garner  Dalton,  had  given  the  plaint ilf  written  or  verbal  notice 
that,  said  policy  No.  488  had  been  cancelled,  and  shall  further  believe  that 
live  days  or  more  before  the  loss  complained  of,  the  premium  paid  for  said 
policy  had  been  paid  or  tendered  back  to  plaintiff;  in  that  event  they  will 
find  for  the  defendant." 

The  provision  of  the  policy  with  reference  to  cancellation  is  as  follows: 
**This  policy  shall  be  cancelled  at  any  time  at  the  request  of  the  insured;  or 
by  the  company  giving  five  days  notice  of  such  cancellation.  If  this  policy 
shall  be  cancelled  as  hereinbefore  provided,  or  become  void,  or  cease,  the 
premium  actually  paid,  the  unearned  portion  shall  be  returned  on  the  sur- 
render of  this  policy  or  last  renewal,  this  company  retaining  the  customary 
short  rate,  except  when  this  policy  is  cancelled  by  this  company  by  giving 
notice  it  shall  retain  Only  the  pro  rata  premiums." 

The  difference  between  the  contentions  of  appellant  and  appellee  Is  this: 
The  appellant  contends  that  the  notice  and  tender  must  be  given  and  made 
five  days  preceding  the  cancellation  which  takes  effect  immediately.  The 
appellee  contends  that  the  act  of  cancellation  should  take  place  and  notice 
and  tender  be  given  and  made  and  five  days' after- this,  the  ciincellation  takes 
efffcct,  and  the  policy  is  then  no  longer  in  force.  The  lower  court  took  ap- 
pellee's view  of  the  matter,  and  we  are  not  prepared  to  say  that  the  court 
erred.  This  provision  of  the  policy  is  somewhat  ambiguous.  This  court  has 
repeatedly  decided  in  such  cases  that  the  policy  should  be  construed  most 
strongly  against  the  company,  as  it  prepared  it.  This  language  of  the  policy 
seems  to  support  the  construction  contended  for  by  appellee,  to  wit:  ''This 
policy  shall  be  cancelled  at  any  time  *  •  *  by  the  company,  giving  five 
days  notice  of  such  cancellation."  *  *  *  This  seems  to  imply  that  the  act 
of  cancellation  precedes  the  notice,  but  thp  cancellation  is  not  to  take  effect 
until  five  days  after  the  giving  of  the  notice  of  the  cancellation  and  the 
tender  of  the  premium.  The  purpose  of  allowing  the  assured  five  days  no- 
tice and  to  have  his  premium  five  days  before  the  cancellation  takes  place  is 
to  permit  or  give  him  the  opportunity  to  re-insure  in  some  other  company  if 
he  so  desires. 

Under  the  instruction  of  the  court,  if  the"  jury  had  believed  from  the  evi- 
dence that  the  tender  of  this  premium  was  made  on  July  29th,  and  that  he 
was  then  informed  that  the  policy  was  cancelled  and  would  be  no  longer  In 


1504  WILLIAMS  V.  COMMONWEALTH. 

force  from  that  date,  the  jury  must  have  found  for  appellant,  but  it  seems 
that  the  jury  believed  the  statement  of  appellee,  corroborated  by  the  notice 
and  tender  of  August  10,  in  which  it  was  stated  that  the  policy  was  can- 
celled on  that  date,  which  was  less  than  five  'days  prior  to  the  burning  of 
the  house.  It  was  the  province  of  the  jury  to  weigh  and  determine  the  effect 
of  the  evidence,  and  we  do  not  feel  disposed  to  disturb  its  finding. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 

Whole  court  sitting 


WILLIAMS  V.  COMMONWEALTH. 

(Filed  January  22,  1904— Not  to  be  reported. ) 

■  1.  Murder— Evidence— Upon  a  trial  for  murder  the  testimony  of  a  witness 
as  to  a  fight  between  accused  and  deceased  a  year  before  the  latter*s  death, 
could  not  have  been  prejudicial  to  accused  in  view  of  overwhelming  testi- 
mony of  a  similar  altercation  on  the  night  preceding  the  discovery  of  the 
dead  body  of  accused. 

2.  Same— Instructions— An  instruction  ui^on  voluntary  manslaughter  and 
self-defense  was  not  erroneous  in  a  prosecution  for  murder,  where  the  evi- 
dence was  altogether  circumstantial,  because  the  jury  should  be  instructed 
on  every  phase  of  the  law. 

Geo.  Denny  for  appellant. 

N.  B.  Hayes  and  L.  Mix  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Ed.  Williams,  having  been  indicted  and  convicted  of  the- 
murder  of  Bettie  Green  and  sentenced  to  the  penitentiary  for  life,  has  ap- 
pealed to  this  court,  and  asks  a  reverstil  upon  several  grounds. 

Appellant  and  the  deceased  had  lived  together  as  husband  and  wife  for 
eight  or  nine  years,  but  they  had  never  been  legally  married.  The  facts 
shown  by  the  testimony  are  that  on  the  evening  of  the  9th  day  of  August, 
1908,  the  appellant  cam6  to  the  house  of  the  deceased  about  half  past  ten 
o'clock  at  night,  and  found  her  absent;  that  he  crossed  the  street  and  en- 
gaged In  conversation  with  Mary  Hawkins  for  a  short  time,  and  whilst  so 
engaged  the  deceased  came  home,  went  into  the  house  and  lighted  the  lamp. 
She  was  not  friendly  with  the  Hawkins  woman,  and  called  to  the  appellant 
to  come  to  her.  It  also  appears  that  while  appellant  was  talking  to  the 
Hawkins  woman  the  name  of  the  deceased  was  called,  but  it  does  not  appear 
in  what  connection.  The  testimony  for  the  Commonwealth  is  to  the  effect 
that  immediately  after  appellant  entered  the  house  of  the  deceased,  there 
was  heard  groans,  cries  for  help,  mercy,  etc.,  and  the  witness,  Eva  Marshall,. 
who  lived  in  the  next  house,  testifies  that  she  ran  over  to  the  house  of  dece- 
dent, and  looked  in  the  window,  and  saw  that  appellant  had  the  deceased 
down  on  the  floor,  beating  her,  and  that  the  deceased  begged  her  to  come  to* 
her  assistance,  but  that  she  could  not  get  him  to  stop;  that  she  went  for  de- 
ceased's brother,  and  that  upon  her  return  she  found  both  the  appellant  and 
deceased  sitting  in  the  front  door,  the  deceased  rubbing  the  side  of  her  face^ 
and  that  she  asked  her  for  some  witch  hazel  or  arnica;    that  about  fifteen. 
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minutes  after  3  o'clock  she  heard  noise  in  the  room  where  appellant  and  de- 
ceased were  sleeping;  that  she  went  to  the  front  door,  and  tried  to  get  in, 
but  that  it  was  locked.  Another  witness  testified  that  she  heard  groans  and 
cries  for  Iielp  way  in  the  night,  and  that  she  notified  the  police.  Julia  An- 
derson, a  sister  of  the  deceased,  testified  that  she  went  to  the  house  about 
half  iMist  six  o'clock  the  next  morning,  and  found  the  shutters  of  the  ror»m 
occupied  by  the  deceased  slightly  ajar;  that  she  opened  the  window  and  saw 
appellant  standing  up  in  the  floor  with  his  hat  on,  in  his  night  clothes,  with 
his  pants  in  his  hand;  that  he  called  to  her  to  come  In,  and  said.  ''Bettie 
has  taken  something  and  killed  herself;"  and  that  the  deceased  was  lying 
on  the  bed  dead. 

An  autopsj',  held  by  the  coroner,  discloses  clots  of  blood  on  eith»»r  side  of 
the  larynx,  which  indicated  that  she  had  met  her  death  from  strangulation. 
The  appellant  testified  that  when  he  crossed,  after  talking  to  the  Hawkins 
woman,  the  deceased  met  him  in  the  hall  and  immediately  struck  him  over 
the  head  with  an  empty  water  pitcher;  that  he  slapped  her  and  pushed  her 
down,  but  that  peace  was  soon  made  between  them,  and  they  retired  to  bed; 
that  some  time  during  the  night  he  heard  he^  move  alwut;  and  tliat  he  dis- 
covered an  empty  bottle  the  next  morning  which  the  testimony  discloses 
contained  oil  of  cloves;  that  no  further  trouble  occurred  Ijetween  them  dur- 
ing the  night;  that  he  offered  her  no  violej)ce  of  any  sort,  and  wns  greatly 
surprised  to  find  her  dead  the  next  morning.  There  was  also  testimony 
conducing  to  show  that  she  was  the  subject  of  in<ligesMon  and  a  specirs  of 
heart  failure.  The  jury  were  instructed  upon  the  law  of  murder,  and  vol- 
untary and  involuntary  manslaughter. 

Upon  the  trial  the  Commonwealth  proved  by  the  witness,  Julia  Ander- 
son, that  she  had  witnessed  a  fight  between  appellant  and  the  deceased  about 
a  year  before  her  death.  There  was  also  evidence  conducing  to  show  that 
the  domestic  life  of  the  parties  was  not  always  peaceable,  although  in  the 
main  their  relations  seem  to  have  been  kind  and  affectionate.  Appellant 
complains  that  the  court  erred  to  his  prejudice  in  the  admission  of  the  testi- 
mony of  Julia  Anderson  detailed  by  her.  While  there  may  be  some  doubt 
about  the  competency  of  this  testimony,  it  clearly  could  not  have  befu  preju- 
dicial to  the  appellant  in  view  of  the  overwhelming  testimony  that  a  similar 
altercation  had  occurred  between  them  at  ^1  o'clock  on  the  night  preceding 
the  discovery  of  her  dead  body.  Appellant  also  objects  to  the  phraseology  of 
the  first  instruction,  which  is  as  follows:  "If  the  jury  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  *  *  *  killed  Bettie 
Green  by  choking,  etc.,  and  that  such  violence  was  not  necessary  and  did 
not  to  the  defendant  at  the  time  reasonably  appear  to  be  necessary. " 

It  is  insisted  that  the  words  "at  the  time"  were  too  indefinite,  that  they 
might  as  well  have  referred  to  the  fight  twelve  months  before,  or  to  the 
dlflSculty  in  the  early  part  of  the  evening,  as  to  the  time  when  the  alleged 
strangulation  which  produced  the  death  of  the  deceased  occurred.  The  <'rit- 
Icism  is  hypocritical;  the  time  referred  to  is  manifestly  the  time  when  the 
deceased  was  killed  by  choking,  strangling  or  suffocation.  Appellant  also 
complains  because  the  court  Instructed  the  jury  upon  the  law  of  voluntary 
manslaughter  and  self-defense,  on  the  ground  that  there  was  no  proof  on 
which  to  base  such  an  instruction.    As  the  evidence  of  the  Commonwealth 

vol.  25—95 
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•in  this  case  was  altogether  circumstantial,  we  think  the  court  properly  in- 
structed the  jury  on  every  phase  of  the  law,  and  on  the  whole  case  we  see  no 
terror  in  the  record  to  the  substantial  prejudice  of  the  accused 
J  udgnien  t  alH  nned. . 


SPECHT  V.  LOUISVILLE  WATER  CO. 

(Filed  January  23,  1904.) 

Injunctions— Where  appellant  by  means  of  an  underground  pipe  which 
was  unknown  to  appellee  supplied  his  four  cottages  with  water,  the  rule  of 
the  company  requiring  water  to  be  paid  for  upon  the  assessment  plan,  or  by 
the  meter  plan  was  a  reasonable  one,  and  a  mandatory  injunction  to  compel 
appellee  to  violate  its  rule  will  not  lie  though  a  diflferent  rate  had  thereto- 
fore been  pnld. 

Lane  &  Harrison  and  H.  M.  Lane  for  appellant. 

Bennett  &  Bennett  for  appellee. 

Api)eal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

The  purpose  of  this  suit  was  to  obtain  a  mandatory  injunction  against  the 
appellee,  the  Louisville  Water  Co.,  requiring  it  to  deliver  by  and  through  a 
meter  belonging  to  and  constructed  by  It  In  the  month  of  May,  19()1,  opposite 
the  lot  of  appellant  Into  the  pipe  of  the  appellant  on  his  premises,  water 
with  which  to  sprinkle  and  clean  the  streets  In  front  of  his  saloon,  hall,  resi- 
dence and  four  cottages,  all  located  upon  a  lot  of  land  owned  by  appellant; 
the  saloon,  hall  and  residence  occupied  by  appellant,  and  the  four  cottages 
by  his  tenants. 

The  appellant  contends  that  appellee,  as  a  quasi  public  corporation,  should 
be  compelled  to  furnish  him  water  for  the  uses  named  at  the  price  he  had 
been  paying  for  eight  or  nine  years,  to  wit,  10  cents  per  day  for  not  ex- 
ceeding 700  gallons  per  day,  and  if  he  used  exceeding  that  amount,  he  was 
to  pay  In  proportion.  He  further  contends  that  having  received  and  .paid 
for  the  water  under  the  meter  system,  he  was  entitled  to  use  It  as  he  saw  fit, 
or  at  least  for  the  l)eneflt  of  his  tenants. 

Appellee  contends  that  It  had  the  right  to  establish,  under  its  charter,  rea- 
sonable rules  and  regulations  In  the  conduct  of  its  business  In  supplying  all 
persons  along  the  line  of  its  mains  without  discrimination  and  that  all  per- 
sons along  the  line  of  Its  mains  were  entitled  to  the  same  service  at  uniform 
rates.  That  having  such  right  it  adopted  two  methods  for  Its  customers  to 
purchase  water.  One  the  assessment  and  the  other  the  meter  plan.  The 
assessment  plan  is  estimated  by  the  number  of  rooms  In  the  house,  the  num- 
ber of  bath  tubs,  sinks,  closets,  faucets  and  the  size  and  depth  of  the  lot 
upon  which  the  building  Is  located.  The  meter  plan  Is  to  measure  the 
amount  of  water  and  charge  for  the  amount  used.  In  either  plan  the  refer- 
ence Is  to  one  building  or  residence.  It  appears  from  this  record  without 
material  contradiction  that  appellant  In  the  year  1901  received  water  from 
the  appellee  under  the  meter  system,  and  that  a  hose  box  was  situated  in 
front  of  or  by  his  saloon  to  which  he  attached  his  hose  for  his  Individual  use 
and  also  attached  a  pipe  under  the  ground  and  near  the  bottom  of  the  hose 
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\x>x  (this  Beems  to  have  been  attaohed  "without  the  knowledge  of  the  water 
•companj),  and  extended  this  pipe  along  in  front  of  and  into  the  yards  of  hia 
four  cottages  and  attached  a  water  faucet  about  eighteen  inches  from  the 
^^round  in  each  cottage  yard  within  easy  access  to  the  inmates  theiieof  and  to 
the  general  public. 

In  the  year  1902  the  appellee  refused  to  renew  the  contract  with  appellant 
and  furnish  him  water  that  year  unless  he  would  detach  the  pipe  that  ex- 
tended along  the  front  of  the  four  cottages  and  agree  not  to  furnish  water 
from  this  hose  box  to  his  tenants  in  the  cottage,  it  having  previously  ex- 
tended from  its  main  service  pipes  into  the  yards  of  these  cottages.  Appel- 
lant refused  to  accede  to  this  demand,  and  instituted  this  action.  The  lower 
court  refused  appellant  the  injunction,  and  dismissed  his  petition.  We  are 
of  the  opinion  that  he  had  no  right  to  connect  the  pipes  to  his  cottages  and 
supply  them  with  water  from  the  service  to  his  house  for  dwelling  purposes, 
and  we  think  the  rule  of  the  company  complained  of  by  appellant  is  a  rea- 
sonable one.  There  is  no  allegation  in  the  pleadings  nor  evidence  showing 
that  appellee  had  violated  its  rules  and  regulations  in  any  particular  or  had 
discriminated  against  appellant  in  any  manner.  The  substance  and  effect 
of  his  contention  is.  that  it  would  not  violate  its  rules  and  turnish  him  and 
his  tenants  all  the  water  he  def  ired  through  this  one  horse  box  by  the  meter 
plan ;  in  other  words,  to  discriminate  in  bis  favor. 

Wherefore,  the  judgment  is  affirmed. 


BREATHITT  COAL,  IRON  AND  LUMBER  CO.  v.  GREGORY. 
(Filed  January  22,  1904--Not  to  be  reported. ) 

1.  Attorneys—Instructions— In  a  suit  by  an  attorney  to  recover  for  legal 
services  rendered,  an  instruction  which  told  the  jury  "to  find  a  verdict  for 
plaintiff  in  the  sum  of  the  reasonable  value  of  his  services*'  was  prejudicial 
vhere  it  was  alleged  that  the  aption  was  not  prosecuted  to  a  successful  term- 
ination, and  the  jury  should  have  been  instructed  to  find  for  the  appellee 
what  would  have  been  a  reasonable  compensation  for  his  services  before  no- 
tice of  his  discharge,  and  they  should  consider,  in  estimating  such  services, 
the  amount  rendered  allowing  the  contract  price  to  be  abated  by  the  sum 
represented  by  the  unperformed  part  of  the  labor. 

S.  Same — A  stockholder  of  a  corporation  has  no  power  to  employ  an  attor- 
ney to  represent  it,  and  an  instruction  authorising  a  recovery  under  such 
employment  is  erroneous. 

S.  D.  Rouse  and  W.  A.  Price  for  appellant. 

B.  F.  Graziani  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  brought  by  appellee  against  the  appellant  to  recover  attor- 
ney's fees. 

He  alleged  that  he  was  employed  by  appellant  to  assist  in  the  profecution 
of  two  suits  in  the  United  States  Court  at  Covington,  Ky.,  in  each  of  which 
actions  the  appellant  was  plaintiff,  and  in  one  of  the  suits  E.  H.  McTrain 
was  defendant,  and  in  the  other  Arthur  D.  Bright;    with  reference  to  his 
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services  he  alleged  as  follows:  "He  says  it  was  thereupon  agreed  betweezr 
the  defendant  and  the  plaintiff  that  in  case  defendant  succeeded  In  the- 
actions  it  was  to  pay  this  plaintiff  for  his  services  the  sum  of  1500,  and  In 
case  the  actions  were  decided  adversely  to  defendant,  then  defendant  was  to 
pay  this  plaintiff  the  sum  of  $150.  The  defendant  did  thereupon  pay  to  plain- 
tiff as  a. retainer  the  sum  of  llOO. "  He  further  averred  that  before  the  term- 
ination of  these  suits  in  the  United  States  Court  he  was  superseded  by  other 
attorneys,  and  was  prevented  from  carrying  out  his  contract  in  prosecuting 
these  two  actions,  and  asked  judgment  for  |400.  the  balance  due  him  on  this 
contract.  In  another  paragraph  he  alleged  that  the  appellant,  by  its  presi- 
dent, employed  him  to  aid  In  making  a  sale  of  the  company's  property  to  a 
syndicate,  that  it  was  about  to  sell  and  convey  by  deed,  when  under  his  ad- 
vice the  stockholders  were  induced  to  sell  and  transfer  their  stock  and  in 
this  way  avoided  making  a  conveyance  which  was  greatly  to  the  interest  of 
the  company  as  it  owned  129,000  acres  of  land  in  Breathitt  and  Knox  coun- 
ties and  several  thousand  acres  of  it  were  in  the  actual  possession  of  persons 
who  professed  to  have  some  kind  of  a  claim  on  same,  and  if  a  conveyance  by 
deed  had  been  made  the  plea  of  champerty  could  have  been  Interposed  and 
maintained;  that  he  gave  much  of  his  time  and  attention  to  this  matter  for 
appellant  from  about  the  1st  of  May  to  the  15th  of  July,  and  drew  the  con- 
tract of  the  sale  of  stock  which  realized  for  the  company  $70,000,  and  that- 
the  syndiate,  "Unger  &  Co.,"  not  only  paid  the  $70,000,  but  also  agreed  to 
assume  and  pay  all  the  liabilities  of  the  company,  including  all  attorney's 
fees;  that  for  his  services  as  attorney  in  this  matter,  considering  the  suc- 
cessful termination  of  same,  he  claimed  and  asked  judgment  for  $6,000. 

Appellant  answered  admitting  the  contract  as  alleged  in  the  first  para- 
graph of  the  petition,  but  denied  that  it  was  indebted  to  appellee  in  the  sum 
of  $400,  or  any  sum  in'  excess  of  $50,  but  alleged  that  appellee  did  not  prose- 
cute the  two  actions  named  to  a  successful  termination.  Appellant  denied 
that  appellee  was  employed  to  represent  It  In  fhe  matter  of  disposing  of  its- 
property  or  that  he  represented  It  In  that  mattier,  and  alleged  that  his  only 
employment  was  with  reference  to  the  two  suits  named  in  the  first  para- 
graph. 

The  issues  were  completed,  a  jury  trial  was  had,  and  resulted  in  a  verdict 
and  judgment  for  appellee  in  the  sum  of  $400  on  the  first  paragraph  of  the 
petition  and  $8,000  on  the  second  paragraph  of  which  appellant  complains 
and  asks  a  reversal  for  the  following  reasons: 

1st.  That  the  court  refused  to  give  a  peremptory  instruction  to  the  jury  to- 
find  for  it,  except  for  $50. 

2d.  The  court  erred  in  giving  instructions  Nos.  1  and  2  to  the  jury. 

8d.  The  court  erred  to  its  prejudice  in  refusing  to  allow  it  to  prove  that 
the  two  actions  in  the  United  States  Court  could  not  have  been  prosecuted 
to  a  successful  termination  on  its  behalf. 

The  court  did  not  err  in  refusing  the  peremptory  instruction  because  there- 
was  evidence  introduced  which  supported  appellee's  cause  of  action. 

The  court  only  gave  two  instructions,  Nos.  1  and  2,  which  read  as  follows; 

•'1st.  The  jury  is  instructed  to  find  a  verdict  for  plaintiff  in  the  sum  of" 
the  reasonable  value  of  his  services  to  defendant  in  the  two  [suits  in  the 
United  States  court,  provided  the  jury  finds  his  said   servlceslto  be  of  the 
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Teasonable  value  of  more  than  flOO;  and  if  the  jury  so  find,  the  jury  will 
credit  its  venlict  for  said  services  with  the  sum  of  1100  paid  to  said  plaintifif. 

'*3d.  If  the  jury  believe  from  all  the  evidence  that  the  plaintiff,  from  May 
to  July,  1902,  rendei*ed  legal  services  to  the  defendant,  coDcerning  the  sale 
and  transfer  of  the  stock  of  said  company,  and  that  he  advised  and  coun- 
seled with  said  company  in  said  matter,  or  with  its  ofTlcers,  or  any  of  them, 
or  that  he  performed  any  other  legal  services  in  connection  with  the  sale  and 
transfer  of  said  stock,  in  attending  meetings  for  that  purpose,  or  in  advising 
as  to  the  mode  and  method  of  said  sale  and  transfer,  or  in  preparing  con- 
tract in  reference  thereto,  and  further  believe  that  the  said  plaintiff  was 
employed  or  requested  to  perform  said  services  by  the  president  of  said  com- 
pany, or  believe  that  the  performance  of  said  services  was  received  and  ac- 
cepted by  the  said  defendant  company's  president,  or  its  directors  or  stock- 
holders, then  the  jury  should  find  a  verdict  for  plaintiff  in  the  sum  of  the 
reasonable  value  of  services  rendered,  as  the  jury,  from  all  the  evidence, 
may  find  such  value  to  be  not  exceeding  the  sum  of  $5,000." 

We  are  of  the  opinion  that  the  court  in  these  instructions  erred  to  the 
prejudice  of  the  appellant. 

The  case  of  Henry  v.  S.  B.  and  R.  D.  Vance,  23  Ky.  Law  Rep. ,  403.  was 
one  where  the  attorneys  agreed  to  perform  services  for  a  sum  equal  to  35  per 
•cent,  of  the  amount  recovered,  which  amounted  to ^19.000.  The  attorneys 
«ued  for  the  contract  price,  and  Henry  answered,  and  averred  that  they  did 
not  perform  any  services  under  the  contract;  that  within  a  few  days  after 
the  execution  of  the  contract  he  discharged  them.  The  attorneys  replied 
that  the  discharge  was  without  any  fault  on  their  part.  The  court  decided 
that  the  client  had  the  right  at  any  time  to  discharge  his  attorney  with  or 
without  cause  even  in  a  case  w^here  a  contingent  fee  has  been  agreed  upon, 
and  then  said:  "The  question  should  be  submitted  to  the  jury  as  to  what, 
under  the  circumstances,  would  be  a  reasonable  compensation  to  appellees 
for  the  services  actually  rendered  before  notice  of  their  discharge.  And  in 
estimating  such  value  the  jury  should  consider  the  extent  of  services  ren- 
dered and  those  to  be  rendered  allowing  the  contract  price,  abated  by  such 
sum  as  is  reasonably  represented  by  the  unperformed  part  of  the  labor." 

Tested  by  this  rule,  the  first  instruction  is  erroneous.  The  court  should 
have,  in  its  second  instruction,  said  in  substance  to  the  jury  that  if  they 
believed  from  the  evidence  that  appellee  was  employed  or  requested  by  the 
appellant's  president,  or  its  board  of  directors,  to  perform  the  services  or 
that  appellee  perfoniied  such  services  with  the  intention  at  the  time  to 
charge  therefor  and  that  appellant  company's  president  or  directors  received 
and  accepted  such  services  with  reason  at  the  time  to  believe  that  appellee 
would  charge  therefor,  then  they  should  find  for  him,  etc,  A  stockholder 
has  no  power  to  employ  an  attorney  to  represent  the  corporation.  The  in- 
struction, except  as  herein  indicat3d,  is  correct.  Th«'  court  was  right  in  re- 
jecting the  evidence  as  to  what  in  the  opinion  of  the  witnesses,  would  have 
been  the  result  of  the  cases  in  the  United  States  Court,  provided  appellee 
had  been  permitted  to  continue  in  the  prosecution  of  them. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for   further  proceedings  consistent  herewith. 
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HUNZIKER  V.  SUPREME  LODGE  KNIGHTS  OF  PYTHIAS. 
(Filed  January  22,  1904.) 

1.  Insurance— Suicide  of  insuj^d— In  an  action  to  recover  upon  a  policy  of 
insurance  the  fact  that  the  insured  took  hie  own  life  while  insane  is  not  a. 
defense  where  there  was  no  provision  in  the  policy  that  it  should  not  be  paid 
in  the  event  the  insured  took  his  own  life  while  insfine. 

2.  Same— By-laws—Fraternal  orders— Where,  subsequent  to  the  taking  out 
of  a  policy  of  insurance,  a  by  law  was  adopted  by  the  company  providing^ 
that  in  case  of  suicide,  voluntary  or  involuntary,  whether  such  member 
should  be  sane  or  insane,  the  amount  to  be  paid  should  be  a  sum  in  propor- 
tion to  the  whole  amount  as  the  matured  life  expectancy  might  be  to  the 
entire  expectancy  at  the  date  of  admission,  such  by  law  can  not  affect  th& 
policy  where  it  was  never  attached  to  the  certificate  of  membership  in  a  fra- 
ternal order  as  provided  by  section  079  of  Kentucky  Statutes. 

3.  Same— Insanity— Upon  an  averment  in  a  pleading  that  the  insured  was 
insane  at  the  time  he  took  his  own  life,  it  was  error  to  sustain  a  demurrer 
to  such  pleading,  because  the  question  as  to  whether  the  insured  was  sane- 
or  insane  at  the  time  he  took  his  life  was  one  of  fact  and  should  have  gone- 
to  the  Jury  under  proper  instructions. 

Bobbins  &  Thomas  for  appellant. 

B.  T.  Davis  and  C.  S.  Hardy  for  appellee. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Gustave  Hunziker  died  in  the  city  of  Hickman,  Fulton  county,  this  State^ 
November  30,  1902.  of  pistol  shot  wounds  inflicted  by  his  own  hand.  He- 
left  surviving  him  a  wife,  Louisa  Hunziker,  and  a  daughter,  Linda  Hun- 
ziker, who  is  his  only  child. 

Many  years  before  his  death,  Gustave  Hun/iker,  then,  as  at  the  time  of 
his  death,  a  resident  of  Hickman,  became  n  member  of  a  lodge  in  that  oity^ 
of  the  secret  fraternal  order  known  as  the  Knights  of  Pythias,  the  govern- 
ing or  chief  body  of  which  is  styled  "Supreme  Lodge  Knights  of  Pythias. '*^ 
This  governing  body  is  in  control  of  all  subordinate  lodges  of  the  order,  and 
of  what  is  known  as  the  "Endowment  Rank,"  which  provides  insuranoe- 
for  its  members. 

On  December  27,  1888,  Gustave  Hunziker  became  a  member  of  this  Endow- 
ment Rank,  and  by  signing  the  necessary  application  and  paying  to  the  Su- 
preme Ix)dge  Knights  of  Pythias  the  required  membership  fee,  he  received 
of  it  a  certificate  or  policy  of  insurance.  No.  21,021,  whereby  it  agreed,  lik 
consideration  of  the  statements  contained  in  the  written  application  attached 
to  the  policy,  the  payment  of  the  prescribed  admission  fee,  and  the  payment 
thereafter  by  the  insured  of  all  assessments,  as  required,  to  pay  to  Louisa 
and  Linda  Hunziker,  his  wife  and  daughter,  or  to  such  other  person  or  per- 
sons as  he  might  thereafter  direct,  the  sum  of  |2,000  upon  due  notice  and 
proof  of  the  death  of  the  insured. 

After  the  death  of  Gustave  Hunziker.  due  notice  and  proof  of  which  wa» 
furnished  the  Supreme  Lodge  Knights  of  Pythias,  it  refused  to  pay  the  ben- 
eficiaries in  the  policy  the  $2,000  of  insurance  named  therein,  but  did  offer- 
to  pay  them  $942.60,  which  they  refused  to  accept.  Thereupon  this  action 
was  instituted  in  the  lower  court  by  the  appellants,  beneficiaries,  to  recover- 
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of  the  appellee,  Supreme  Lodge  Knights  of  Pythias,  the  12,000  olaimed  by 
them  under  the  policy.  The  facts  as  herein  stated  are  in  substance  set  forth 
in  the  petition,  to  which  the  appellee's  answer  interposes  the  defense  that 
the  Insured,  Gustave  Huuziker,  in  entering  into  the  contract  of  insurance* 
evidenced  by  the  policy  or  certificate  sued  on,  agreed,  as  recited  therein,  ta 
be  controlled  by  all  the  rules  and  regulations  of  the  order  governing  the 
Endowment  Bank,  then  in  force,  or  that  might  thereafter  be  enacted,  and 
that  the  appellee  at  its  biennial  convention  held  in  Clevelaind.  C,  August 
25  to  September  3,  1896,  enacted  in  due  form  for  the  government  of  the  En- 
dowment Bank  a  by-law  to  the  effect,  that  if  the  death  of  any  member  of 
the  Endowment  Bank,  theretofore  or  thereafter  admitted  into  the  first,  sec- 
ond, third  or  fourth  class,  should  result  from  suicide,  voluntary  or  involun- 
tary, whether  such  member  be  sane  or  insane,  at  the  time,  the  amount  to  be 
paid  upon  such  member's  certificate  should  be  a  sum  only  in  proportion  to 
the  whole  amount  ns  the  matured  life  expectancy  might  be  to  the  entire  ex- 
pectancy at  the  date  of  the  admission  into  the  Endowment  Bank,  the  ex- 
pectation of  life,  based  upon  the  American  experience  table  of  mortality  in 
force  at  the  time  of  the  death,  to  govern. 

It  is  also  averred  in  the  answer  that  the  by-law  enacted  in  180A  was  in 
force  at  the  date  of  the  death  of  the  insured;  that  his  death  resulted  from 
pistol  shot  wounds,  inflicted  by  his  own  hand  for  the  purpose  of  causing  his 
death,  and  that  he  was  in  the  fourth  class  of  the  Endowment  Bank.  It  is 
further  averred  in  the  answer  that  according  to  the  American  experience 
table  of  mortality  in  force  at  the  date  of  the  death  of  Gustave  Hunziker,  his 
expectation  of  life  at  the  date  of  his  admission  into  the  Endowment  Bank 
was  29  62-100  years,  that  he  lived  13  96-10«)  years  thereafter,  and,  therefore, 
the  amount  due  on  the  policy  sued  on  was  $942.60,  and  for  this  amount  ap- 
pellee offered  to  confess  judgment.  A  demurrer  was  filed  to  the  answer  and 
overruled  by  the  court,  to  which  appellants  excepted;  ihey  then  filed  a  reply 
in  which  it  is  averred  that  the  by-law  of  Septemebr  3,  1896,  mentioned  in 
the  answer  was  adopted  by  the  appellee  after  the  enactment  of  section  697. 
Kentucky  Statutes,  and  was  never  attached  to  the  policy  or  certitlcate  sued 
on,  nor  was  any  copy  thereof  so  attached  or  offered  to  be  attached  to  the 
pDlicy,  or  delivered  or  offered  to  be  delivered  to  appellants,  or  the  insured, 
nor  did  they  or  the  insured  ever  hear  or  receive  notice  of  the  alleged  enact- 
ment of  such  a  by-law. 

It  is  further  averred  In  the  reply  that  the  insured  at  the  time  of  the  inflic- 
tion upon  himself  of  the  wounds  of  which  he  died,  ''was  insane,  and  did 
not  have  sufficient  reason  to  know  what  he  was  doing,  or  to  distinguish 
right  from  wrong,  and  did  not  then  have  sufficient  will  power  to  govern  his 
actions  by  reason  of  his  mental  unsoundness,  and  which  insane  impulse 
governing  him  ut  the  time,  he  could  not  then  resist  or  control." 

A  demurrer  was  filed  by  appellee  to  the  reply,  which  was  sustained  by  the 
court,  to  which  appellants  excepted.  Judgment  was  thereupon  entered  in 
appellants'  favor  for  only  i942.60  of  the  amount  claimed  by  them,  with  in- 
terest from  January  29,  1903,  and  costs  up  to  the  time  of  appellee's  offer  to 
confess  judgment  for  the  $942.60.  Of  that  judgment  the  appellants  com- 
plain, and  its  reversal  is  asked  at  the  hands  of  this  court.  It  is  admitted  by 
the  appellants  that  the  Insured  committed  suicide,  therefore  it  is  insisted 
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for  Appellee  that  according  to  the  termn  of  the  oertiflcate  or  policy  accepted 
by  the  insured,  his  contract  with  it  was  governed  not  only  by  the  laws  of 
the  association  then  in  force,  but  also  such  as  might  thereafter  be  enacted 
by  the  appellee,  Supreme  Lodge,  for  which  reason  the  by-law  enacted  by 
it  in  1896  was  also  binding  upon  him,  and  inasmuch  as  it  provides  that 
if  any  member  of  the  Endowment  Bank  commit  suicide,  whether  the  act  be 
voluntary  or  involuntary,  or  such  member  at  the  time  be  sane  or  insane,  it 
shall  serve  to  reduce  the  amount  due  the  beneficiaries  named  in  the  certifi- 
cate or  policy  from  $2,000  to  a  sum  only  in  proportion  to  that  amount,  as 
the  matured  life  expectancy  might  be  to  the  entire  expectancy  at  the  date  of 
admission  into  the  Endowment  Bank,  according  to  the  American  experi- 
ence table  or  mortality  in  force  at  the  time  of  death,  it  follows  that  appel- 
lants are  only  entitled  to  receive  $942. HO,  and  it  was  upon  this  theory  that 
the  lower  court  acted  in  rendering  the  judgment  appealed  from. 

It  is,  however,  contended  by  the  appellants  that  the  by-law  of  September 
8,  1896,  can  not  affect  their  rights  under  the  certificate  of  insurance,  l)ecau8e 
it  was  adopted  by  the  appellee  subsequent  to  the  enactment  of  section  67P, 
Kentucky  Statutes,  and  never  attached  to  the  certificate  as  provided  therein. 

The  statute,  supra,  provides:  '*A11  policies  or  certificates  hereafter  issued 
to  persons  within  the  Commonwealth  by  corporations  transacting  business 
therein  under  this  law,  which  policies  or  certificates  contain  any  reference 
to  the  application  of  the  insured,  or  the  constitution,  by-laws,  or  other 
rules  of  the  corporation,  either  as  forming  part  of  the  policy  or  contract  be- 
tween the  parties  thereto,  or  having  any  bearing  on  said  contract,  shall  con- 
tain or  have  attached  to  said  policy  or  certificate  a  correct  copy  of  the  ap- 
plication as  signed  by  the  applicant,  and  the  portions  of  the  constitution, 
by-laws  and  other  rules  referred  to ;  and  unless  so  attached  and  accompanying 
the  policy,  no  such  application,  by-laws,  or  other  rules,  shall  be  received  In 
evidence  in  any  controversy  between  the  parties  to,  or  interested  in.  said 
policy  or  certificate,  and  shall  not  be  considered  a  part  of  the  policy  or  of  the 
contract  between  such  parties."    ♦    •    ♦ 

There  is  nothing  in  the  certificate  of  insurance  received  by  Gustave  Hun- 
ziker  from  the  appellant,  or  in  the  application  attached  thereto,  in  regard  to 
suicide,  or  providing  that  the  appellee's  liability  shall  be  limited  to  an 
amount  less  than  the  sum  named  in  the  certificate  if  the  insured  took  his 
own  life.  This  stipulation  had  no  existence  until  the  enactment  in  189(5  of 
the  by  law  set  out  in  the  appellee's  answer,  and  which,  though  adopted  after 
the  enactment  of  the  section  (jf  the  statute,  supra,  has  never  been  attached 
to  or  made  a  part  of  the  certificate.  It  appears  from  the  averments  of  the 
reply,  which  upon  the  demurrer  must  be  taken  as  confessed,  that  neither 
the  insured  nor  the  appellants  ever  received  or  saw  a  copy  of  the  by-law  In 
question,  or  heard  of  its  existence. 

In  the  cases  of  the  Supreme  Gommandery  of  the  United  Order  of  the 
Golden  Cross  v.  Hughes,  24  Ky.  Law  Rep.,  984,  and  Mooney  v.  Ancient  Order 
of  I'nited  Workmen,  24  Ky.  Law  Rep..  17«7,  it  was  held  that  section  679. 
Kentucky  Statutes,  is  applicable  to  societies  such  as  that  of  appellee,  and 
that  *'the  application  for  the  certificate,  or  the  by-laws,  or  other  rules  of  the 
CiOrporation,  unless  attached  to  or  accompanying  the  certificate,  can  not  be 
received  in  evidence,  or  considered  a  part  of  the  contract  in  any  controversy 
between  the  parties  interested  in  the  certificate."    *    *    • 
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The  rule  thus  stated  follows  the  language  of  the  statute,  the  proTisions^of 
-which  are  mandatory.  The  by-law  claimed  to  have  been  adopted  by  the  ap- 
pellee not  having  been  attached  to  or  made  a  part  of  the  certificate  or  policy 
sued  on,  can  not  be  relied  on  to  limit  the  appellee's  liability,  or  reduce  the 
recovery  below  the  maximum  amount  named  In  the-  certiflcate.  The  fact 
that  the  by-law  was  enacted  after  the  certiflcate  was  issued,  did  not  relieve 
the  appellee  of  the  duty  of  causing  it  to  be  attached  to  the  certificate  after 
Its  enactment,  as  required  by  the  statute.  In  Mooney  v.  A.  O.  U.  W., 
fiupra,  the  by-law  relied  on  to  defeat  the  action  was  also  enacted  after  the 
Issual  of  the  certificate,  yet,  as  we  have  already  indicated,  it  was  held  that 
It  could  not  be  set  up  as  a  defense  because  it  had  never  been  attached  to  the 
certificate. 

Counsel  for  appellee  contends  that  the  statute,  supra,  because  of  the  words 
*'all  policies  hereafter  issued,"  etc.,  has  no  application  to  a  policy  (certifl- 
cate) that  like  the  one  on  the  life  of  Gustave  Hunziker  was  issued  before  its 
enactment.  That  question  is  not  before  us  for  adjudication.  We  have  only 
decided  that  the  stjitute  does  apply  to  the  by-laws  relied  on  by  appellee  as  it 
was  adopted  after  the  enactment  of  the  statute,  and  its  purpose  and  effect 
was  to  materially  alter  the  original  contract  of  insurance,  for  which  reason 
It  was  required  by  the  provisions  of  the  statute  to  be  attached  to  the  orig- 
inal contract,  or  certificate.  It  mey  be  remarked,  however,  that  as  the  stat- 
ute in  question  is  promotive  of  justice  and  a  sound  public  policy,  much 
might  be  said  in  favor  of  ext-ending  its  provisions  to  policies  and  certificates 
issued  before  as  well  as  after  its  enactment,  notwithstanding  its  use  of  the 
words  * 'hereafter  issued."  Indeed,  authority  is  not  wanting  to  sustain  this 
view  of  its  meaning. 

In  Park  v.  McReynolds.  23  Ky.  Law  Rep.,  8fl4.  this  court.  In  discussing 
section  2358,  Kentucky  Statutes,  which  provides  for  the  filing  in  the  county 
clerk's  office  a  notice  of  liens  acquired  by  attachment,  judgment,  or  execu- 
tion, etc.,  "hereafter  issued,"  said:  "It  seems  to  us  that  the  act  in  question 
applies  to  all  executions  ajnd  attachments  and  suits  and  judgments  whether 
issued  or  instituted  before  or  after  the  enactment." 

The  statute  under  consideration  is  one  that  affects  the  remedy  to  the  ex- 
tent at  least  that  it  establishes  a  rule  of  evidence.  It  does  not  interfere  with 
the  right  of  Insurance  companies  to  pass  such  a  bylaw  as  the  one  relied  cm 
by  appellee,  but  it  prevents  them  from  making  use  of  it  as  evidence,  or  rely- 
ing upon  it  as  a  part  of  the  contract,  in  a  controversy  or  law  suit  with  one 
of  their  policy  holders  unless  it  has  been  attached  to  and  made  a  part  of  the 
policy.  In  discussing  the  powi»r  of  the  legislature  to  pass  laws  affecting  the 
remedy,  Sutherland,  in  section  478  of  his  work  on  Statutory  Construction, 
says:  "A  law  which  changes  the  rules  of  evidence  relates  to  the  remedy, 
and  is  not  within  the  constitutional  inhibitioiv. " 

Eliminating  from  the  case  the  by-law  upon  which  appellee  relies,  and 
without  it  there  being  nothing  in  the  certificate  in  regard  to  suicide,  there 
is  but  one  other  question  to  be  considered,  viz..  was  the  insured  sane  or  in- 
sane when  he  took  his  own  life?  If  he  was  sane,  in  the  absence  of  any  stip- 
ulation in  the  contract  providing  otherwise,  his  act  in  taking  his  own  life 
would  release  appellee  altogether  from  liability  upon  the  certiflcate,  and 
that  such  is  the  law  is  conceded   by  counsel  for  appellants.     But,  on   the 
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other  hand,  it  has  been  held  In  this  State,  and  such  seems  to  be  the  accepted 
view  of  the  law  in  most  of  the  States,  that  in  the  absence  of  a  stipulation  in 
the  contract  against  suicide  while  insane,  such  an  act  can  not  be  relied  on 
as  a  defense  by  the  insumnce  company. 

In  Mooney  v.  Ancient  Order  United  Workmen,  supra,  the  law  on  this  sub- 
ject Is  stated  with  admirable  clearness  in  a  quotation  taken  from  10  A.  &  E. 
Ency.  of  Law,  page  78:  "If  the  insured  in  a  contract  of  life  insurance  taken 
out  for  the  benefit  of  his  estate,  or  payable  to  a  beneficiary,  the  designation 
of  whom  may  be  changed  at  the  option  of  the  insured  with  the  consent  of 
the  insurer,  commits  suicide,  the  policy  is  void  if  the  insured  was  sane 
when  he  took  his  own  life,  and  this  for  two  reasons:  In  the  first  place,  every 
contract  of  life  insurance  must  1^  construed  to  contain  an  implied  condition 
that  the  insured  will  not  intentionally  terminate  his  life,  but  that  the  in- 
surer shall  have  the  benefit  of  the  chances  of  its  continuance  until  terminated 
in  the  natural  ordinary  course  of  events.  It  is  upon  these  chances  that  the 
premium  is  calculated  and  the  contract  is  founded;  hence  the  suicide  of  the 
insured  operates  as  a  fraud  upon  the  insurer,  and  especially  is  this  so  when 
the  insurance  is  taken  out  in  contemplation  of  the  act.  In  the  second  place, 
the  enforcement  of  the  contract  in  case  of  death  by  suicide  is  opposed  to 
public  policy.  If  the  contract  should  expressly  include  death  from  this 
cause,, the  provision,  eyen  if  not  prohibited  by  statute,  would  be  contrary  to 
public  policy  in  that  it  tempted  or  encouraged  the  insured  to  commit  sui- 
cide, and  it  is  obvious  that  the  court  will  not  imply  a  condition  which,  if 
expressed  in  the  contract,  would  render  it  void.  But  when  the  policy  is 
made  payable  to  a  nominated  beneficiary,  and  contains  no  stipulation  that 
it  shall  be  void  in  cases  of  death  of  the  insured  by  suicide,  it  may  be  en- 
forced notwithstanding  the  insured  dies  by  bis  own  hand,  unless,  perhaps, 
where  the  policy  was  taken  out  in  contemplation  of  suicide." 

As  the  act  of  an  insane  person  in  taking  his  own  life  can  not  be  a  fraud 
upon  the  insurer,  no  reason  exists  why  it  should  invalidHte  the  policy.  If 
the  insurance  company  would  protect  itself  against  such  a  risk  it  should  so 
provide  in  its  policy,  otherwise  it  will  be  liable.  It  is  in  substance  averred 
in  the  reply  in  this  case  that  the  in.sured  was  insane  at  the  time  of  the 
shooting,  and  was  then  without  sufficient  reason  to  know  what  he  was 
doing,  or  to  distinguish  right  from  wrong,  and  was,  by  reason  thereof,  with- 
out sufficient  will  power  to  resist  the  insane  impulse  to  kill  himself.  If  this 
be  ti-ue,  the  appellee  is  liable  for  the  amount  sued  for.  From  the  foregoiuR 
view  of  the  law,  it  follows  that  the  lower  court,  erred  in  sustaining  the  de- 
murrer to  the  reply.  The  question  of  whether  the  insured  was  sane  or  in- 
sane at  the  time  of  taking  his  life  was  one  of  fact  that  should  have  gone 
under  proper  -instructions  to  the  jury. 

The  judgment  is,  therefore,  reversed  and  cause  remanded,  with  directions 
to  the  lower  court  to  set  aside  the  judgment  and  also  the  order  sustaining 
the  demurrer  to  the  reply,  and  for  further  proceeiiipgs  consistent  with  this 
opinion. 
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KENTUCKY  LAND  AND  IMMIGRATION  CO.  v.  SLOAN,  &c. 

(Filed  Jauuary  26,  1904— Not  to  be  reported.) 

Lands— Ejectment — Where  appellants  show  no  title  from  the  Common- 
wealth, appellees  having  shown  a  perfect  title  from  the  iMtentee  down  ta 
themselves,  and  by  a  preponderance  of  proof  establish  adverse  and  actual 
possession  of  the  land  for  more  than  th-irty  years,  adverse  possession  under^ 
a  claim  of  tenancy  by  the  appellants  will  not  avail. 

Goulrey  &;  Roberts  for  appellant. 

J.  M.  Beatty  and  Beckner  &  Jouett  for  appellees. 

Appeal  form  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  suit  instituted  in  18^8  by  the  appellant  against  appellee,  Preston. 
Sloan,  in  ejectment  for  the  recovery  of  fifty -seven  acres  of  land.  The  appel- 
lee, Sloan,  answered  and  put  in  issue  the  allegation  of  the  petition  and 
averred  that  he  was  the  tenant  of  the  Beatty ville  Mineral  and  Timber  Co. 

Appellant  filed  an  amended  petition,  making  the  Beattyville  Mineral  and 
Timber  Co.  a  defendant  to  the  action,  alleging  that  it  was  claiming  by  some 
pretended  right  or  title  a  much  larger  area  of  land  than  the  fifty-seven  acres 
which  belonged  to  appellant,  and  that  Preston  Sloan  was  its  pretended  ten- 
ant,  and  that  the  claim  of  the  appellee  was  casting  a  cloud  upon  the  title  of 
the  appellant.  The  appellee  answered,  denying  title  in  appellant  to  any 
part  of  the  land  claimed  by  it  and  the  Beattyville  Co.  set  forth  the  deriva- 
tion of  its  title  from  the  Commonwealth.  Both  parties  also  claimed  the 
land  by  adverse  possession  for  more  than  fifteen  years.  The  proof  was  heard 
and  the  lower  court  adjudged  in  favor  of  the  appellees.  It  appears  from  the 
record  that  one  John  Carnan  obtained  a  patent  from  the  Commonwealth  for 
nearly  thirty  thousand  acres  of  land  which  is  now  situated  in  Lee  county> 
Ky.  This  land  lies  in  nearly  a  square  bordering  of  Kentucky  river.  It  ap- 
pears from  the  oral  proof  that  the  patentee,  Carnan,  sold  and  conveyed  the 
Western  portion,  something  like  one-half  of  the  survey,  to  one  Cowland, 
who  sold  and  conveyed  to  one  Champney,  who  sold  it  to  one  Shumway. 

These  deeds,  however,  were  not  filed  with  the  record,  at  least  not  copied 
therein.  It  also  appears  that  Carnan,  the  patentee,  sold  and  conveyed  the 
balance  of  bis  survey  to  one  Flahaven,  the  eastern  half  of  which  balance  is. 
now  owned  by  the  St.  Helens  Coal  and  Iron  Co.  The  western  half  of  the 
said  balance  includes  the  land  in  controversy,  which  is  claimed  by  the  ap. 
pellee,  mineral  company,  and  its  derivation  of  title  is  that  which  is  fully 
stated  in  24  Ky.  Law  Rep.,  749,  in  the  case  of  Kentucky  Land  and  Immi- 
gration Co.  V.  Crabtree,  &c.,  with  the  addition  that  David  Pryse  sold  and 
conveyed  this  land  to  one  Bush,  who  conveyed  it  to  the  appellee,  Beattyville^ 
Mineral  and  Timber  Co. 

It  further  appears  from  the  record  that  the  line  beginning  on  the  Ken- 
tucky river  at  Mirey  branch  running  N.  9  W.  over  3,()00  poles  is  a  well 
marked  and  the  established  line  between  the  Cowland  and  Flahaven  surveys. 
as  conveyed  to  them  by  the  patentee,  Carnan.  But  It  appears  that  Shum- 
way, vendee  of  Champney,  in  making  a  conveyance  to  one  Thomas  Duck- 
ham,  who  conveyed  the  same  to  one  Meadows,  did  not  stop  at  the  Flahaven 
line,  but  included  in  these  conveyances  considerable  land  beyond  this  line. 
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'Situated  on  the  Dorthern  end  of  the  Flahaven  surrey  and  it  is  this  land  on 
the  northern  end  of  the  Flahaven  survey  which  is  in  controversy  in  this 
action. 

The  appellant  does  not  show  any  title  deducibie  from  Commonwealth  for 
any  part  of  the  land  contained  within  the  Flahaven  deed  which  is  claimed 
by  appellees.  The  appellees  have  shown  a  perfect  title  from  Carnan,  the 
patentee,  on  down  to  themselves.  The  great  preponderance  of  proof  shows 
that  the  appellees  and  their  immediate  and  remote  vendors  have  held  the 
adverse  and  actual  possession  of  the  land  in  controversy  for  more  than 
thirty  years,  and  that  the  appellant  and  its  vendors  have  not  been  in  the 
actual  possession  of  any  part  of  this  land.  Its  claim,  that  its  tenants  and 
the  tenants  of  its  vendors  being  in  the  actual  possession  of  this  land  west  of 
the  Flahaven  line,  conveyed  by  Carnan  to  Cowland,  and  claiming  all  the 
land  in  the  deed  from  Shumway  to  Duckham  which  extended  across  the 
Flahaven  line  gave  it  the  actual  possession  to  the  boundary  of  its  deed,  is 
-erroneous.  Appellant  holding  the  inferior  title,  the  possession  of  its  tenants 
ended  when  it  reached  the  superior  title  in  possession. 

"The  possession  of  any  part  of  a  tract  under  the  better  title  extends  to  the 
whole  boundary  and  claim  therein,  except  such  part  as  may  be  in  the  ad- 
verse actual  possession  of  another.  This  adverse,  actual  possession  will  not 
be  construed  to  attach  to  the  claim  of  tenancy  under  the  junior  holding, 
vrhert*  it  is  not  inclosed,  and  where  the  entry  under  the  junior  grant  is  not 
within  the  conflict."  See  the  case  of  Ky.  Land  and  Immigration  Co.  v. 
'Crabtree,  24  Ky.  Law  Rep. ,  752.  and  the  cases  therein  cited. 

Wherefoi-e,  the  judgment  of  the  lower  court  is  affirmed. 


CITY  OF  RICHMOND  v.  MARTIN. 
(Filed  January  26,  1904— Not  to  be  reported. ) 

1.  Damages— Where  appellee  fell  into  a  hole  in  a  sidewalk  on  a  street  where 
there  was  no  light  and  where  she  did  not  know  of  its  existence,  and  where 
it  appears  from  the  evidence  the  officers  of  the  city  either  knew  of  the  dan- 
gerous condition  of  the  sidewalk,  or  could  have  known  it  by  the  exercise  of 
ordinary  diligence,  and  where  the  injury  was  serious,  the  jury  was  author- 
ized in  fixing  the  damages  at  $1,600  although  they  went  to  the  utmost  limit. 

2.  Same— Evidence— Where  a  witness  testified  for  appellee  in  her  action  for 
damages,  but  afterwards  made  an  affidavit  that  he  was  mistaken  as  to  the 
place  where  the  injuries  were  received,  and  that  a  defect  in  the  pavement  was 
not  as  great  ns  one  about  which  he  testified,  it  was  not  error  in  the  trial  court 
to  disregard  ihealfldavit  because  at  most  his  testimony  would  only  be  cumu- 
lative. 

J.  T.  Jackson  and  J.  Tevis  Cobb  for  appellant. 

Smith  &  Bush  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant  seeks  the  reversal  of  a  judgment  of  $1,500  in  damages  re- 
covered against  it  by  the  appellee  in  the  Madison  Circuit  Court  for  injuries 
io  her  person  caused,  as  averred  in  her  petition,  by  the  negligence  of  the  ap- 
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psllant  In  knowingly  permitting  a  hole  to  be  and  remain  in  its  sidewalk  on 
Collins  street  within  its  corporate  limits  into  which  she,  without  knowing 
of  its  existence,  fell  in  going  to  the  house  of  a  neighbor. 

The  answer  denied  the  negligence  charged,  or  that  the  appellee  was  in- 
jured, and  alleged  contributory  negligence  on  her  part.  By  consent  all- 
affirmative  matter  in  the  answer  was  controverted  of  re<^ord.  A  trial  by 
jury  resulted  in  a  verdict  and  judgment  as  indicated,  followed  by  the  filing 
of  grounds  and  a  motion  by  appellant  for  a  new  trial,  which  was  refused  by 
the  lower  court.  'J  he  evidence  showed  that  the  pavement  on  Collins  street 
at  a  point  near  appellee's  residence  in  the  appellant  city  was  in  a  defective- 
and  dangerous  condition,  in  that  it  contained  a  hole  several  inches  in  depth, 
in  passing  along  the  sidewalk  in  question,  after  night  fall,  with  no  light 
give  what  was  furnished  by  a  moon  entering  upon  the  fifth  day  of  its  quar- 
ter, the  appellee  fell  into  this  hole  thereby  receiving  the  injuries  complained 
of. 

There  was  no  evidence  tending  to  show  that  she  knew  of  the  existence  of 
the  hole,  or  that  she  had  passed  over  the  pavement  ^at  that  point  from  the 
time  the  hole  made  its  appearance  down  to  the  time  of  her  falling  into  the 
same.  Upon  the  other  hand,  the  evidence  strongly  conduced  to  prove  that 
the  officers  of  appellant  charged  with  the  duty  of  keeping  the  streets  and 
pavements  of  the  city  in  repair  knew,  or  by  the  exerci.^^e  of  ordinary  dili- 
gence could  have  known,  of  the  presence  in  the  pavement  of  the  hole  and  of 
its  dangerous  character,  for  it  had  existed  for  a  week  or  more  before  appellee 
received  her  injuries.  In  view  of  the  evidence,  the  weight  of  which  i)re- 
ponderated  in  appellees'  favor,  we  are  of  opinion  that  the  jury  was  author- 
ized to  find  for  the  appellee,  but  we  are  further  of  opinion  that  in  1.x ing  the 
amount  of  appellee's  damages  at  II, 60'',  they  went  to  the  utmost  limir. 

While  it  appears  from  the  evidence  that  none  of  appellee's  bones  were  frac- 
tured by  the  fall  into  the  hole,  it  does  appear  that  one  of  her  legs  and  her 
side  and  body  were  greatly  wrenched  or  sprained  and  otherwise  injured 
thereby;  that  she  suffered  greatly  physically  and  mentally,  and  was  confined 
from  three  to  five  weeks  to  her  bed,  from  which  she  finally  arose  to  go  about 
with  the  aid  of  crutches,  and  though  now  able  to  walk  without  their  use, 
she  contends  that  the  injured  leg  is  shorter  than  the  other,  and  that  her 
general  health  and  strength  have  been  i)ermnnently  impaired  by  the  injuries, 
complained  of.  How  far  this  claim  would  be  sustained  by  the  examination 
of  a  skilled  surgeon,  we  are  unable  to  say,  as  such  as  examination  has  never 
been  made.  She  was  visited  from  three  to  five  times,  immediately  after  her 
Injuries  were  sustained,  by  a  reputable  surgeon,  but  he  failed  to  make  a 
critical  or  satisfactory  examination  of  her  person,  though  he  testified  that 
he  did,  without  removing  her  clothing  satisfy  himself  that  none  of  her  bones 
were  fractured.  While  loath  to  approve  the  amount  of  the  verdict  returned 
by  the  jury  in  appellee's  behalf,  we  are  equally  loath  to  disturb  it  on  the 
ground  that  it  is  excessive.  Moreover,  the  record  fails  to  show  any  evidence 
of  passion  or  prejudice  upon  the  part  of  the  jury.  For  these  reasons  we  are 
of  opinion  that  grounds  1,  2  and  8  in  support  of  a  new  trial,  which  relate  to 
objections  to  the  verdict,  were  all  and  severally  insufficient  to  authorize  the 
lower  court  to  set  aside  the  verdict.  With  reference  to  alleged  errors  upon 
the  part  of  the  trial  court  in  the  matter  of  admitting  and  rejecting  evidence 
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«et  forth  in  grounds  4  and  6  filled  in  support  of  the  motion  for  a  new  trial, 
we  find  it  prrper  to  saj  that  no  such  errors  are  shown  by  the  I'ecord,  nor 
liave  any  such  been  suggested  in  the  brief  of  the  appellant's  counsel. 

It  is  contended  that  the  lower  court  erred  in  not  granting  a  new  trial 
upon  the  alleged  new  evidence  disclosed  by  the  afiSdaviti  of  S.  P.  Deatherage. 
Beatherage  was  introduced  by  nppellee  and  proved  a  fairly  good  witness  in 
her  behalf,  but  after  giving  his  testimony  he  discovered,  as  stated  in  his 
^affidavit,  that  he  had  been  mistaken  as  to  the  place  where  appellee  received 
her  injuries,  for  which  reason  he  would  testify  if  the  case  was  again  tried; 
that  the  defect  in  the  pavement  where  appellee  was  injured  was  not  so  great 
as  the  one  about  which  he  had  formerly  testified.  We  do  not  think  it  was 
«rror  for  the  lower  court  to  disregard  the  affidavit  of  Deatherage.  At  most 
his  testimony  would  only  be  cumulative.  The  evidence  fixed  beyond  doubt 
the  point  where  appellee  was  injured.  The  dangerous  character  of  the  hole 
which  caused  her  injuries  was  equally  well  established,  and  sev^eral  wit- 
nesses testified  without  contradiction  to  the  manner  in  which  her  leg  was 
injured  in  the  hole,  and  also  as  to  the  manner  in  which  she  was  extricated. 
"We  are,  therefore,  unable  to  see  that  the  testimony  of  Deatherage  would 
throw  any  new  light  on  the  occurrence.  The  only  remaining  complaint  of 
appellant's  counsel  is  as  to  the  instructions  given  and  refused  by  the  lower 
tjourt.  As  to  those  refused  it  may  be  safd  that  several  of  them  with  the 
addition  of  a  few  words  of  modification  would  contain  the  law.  But  there 
could  have  been  no  error  in  refusing  them  for  those  given  by  the  court  em- 
braced all  the  law,  expressed  in  language  wholly  free  from  error  or  ambig- 
uity. The  law  applicable  to  the  state  of  case  here  presented  has  been  re- 
peatedly declared  by  this  court  in  the  following  recent  cases:  City  of  Midway 
V.  Lloyd,  34  Ky.  Law  Rep.,  2448;  City  of  Covington  v.  Asmon,  24  Ky.  Law 
Kep.,  416;  City  of  Wickliflfe  v.  Moring,  24  Ky.  Law  Rep..  419;  City  of  Cov- 
ington V.  Johnson,  24  Ky.  Law  Rep.,  602;  City  of  Louisville  v.  Johnson,  S4 
Ky.  Law  Rep.,  685.  Tested  by  the  rule  announced  in  the  foregoing  authori- 
ties the  appellant  was  properly  held  liable  under  the  facts  disclosed  by  the 
record. 
Wherefore,  the  judgment  is  affirmed. 


BOARD  OF  COUNCILMEN  CITY  OF  HARRODSBURG  v.  MITCHELL. 

(Filed  January  26,  1«)4— Not  to  be  reported.) 

Damages— A  verdict  and  judgment  for  1200  against  a  city  for  injuries  to  a 
residence  lot  and  garden  because  of  the  raising  of  a  stieet  and  the  building 
of  a  culvert  and  so  ditching  the  street  upon  both  sides  as  to  divert  the  sur- 
face water  from  its  natural  course  and  cause  it  to  fiow  in  unusual  quan- 
tities upon  the  lot  and  garden,  is  not  excessive  and  will  not  be  disturbed,  no 
error  appearing  in  the  record  prejudicial  to  the  city. 

E.  M.  Hardin  for  appellant. 

E.  H.  Gaither  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Sitlile. 

The>ppellee  recovered  in  the  lower  court  a  verdict  and  judgment  of  |200 
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in  daipages  against  the  appellant.  The  alleged  injury  upon  which  the  claim 
tor  damnges  was  based  grew  out  of  the  raising  by  appellant  of  a  street  in 
front  of  api)ellee's  lot,  the  n^aklng  of  a  culvert  thereunder,  and  so  ditching 
it  upon  both  sides  as  to  divert  the  surface  water  from  its  natural  course, 
and  cause  it  to  flow  in  unusual  and  increased  quantity  upon  appellee's  lot, 
thereby  inundating  and  injuring  his  yard  and  garden,  and  washing  the 
metal  from  a  drive  way  through  the  premises. 

Appellee's  motion  for  a  new  trial  was  overruled  and  it  has  appealed. 
There  being  no  brief  for  the  appellant  in  the  record  we  are  not  apprised  of 
the  particular  errors  upon  which  it  relies  for  a  reversal.  But  we  have  exam- 
ined the  grounds  urged  in  the  court  below  for  a  new  trial  and  find  that  they 
were  seven  in  number. 

1st.  Irregularity  in  the  proceedings  of  the  court  in  excluding  certain  tax- 
payers of  the  appellant  city  from  sitting  on  the  jury,  and  allowing  others  to 
do  so,  to  the  prejudice  of  appellant,  to  which  it  then  objected  and  excepted. 
Besides  it  would  not  have  been  error  for  the  court  to  have  excluded  taxpay- 
ers of  the  city  from  the  jury  if  it  did  so. 

2d.  Excessive  damages  appearing  to  have  teen  given  under  the  influenoo 
of  passion  or  prejudice' on  the  part  of  the  jury. 

Sd.  Error  by  the  jury  in  its  ass^essment  of  damages. 

4th.  That  the  verdict  was  not  sustained  by  sufficient  evidence  and  was 
contrary  to  law. 

5th.  That  the  appellant  has  discovered  new  evidence  which  it  could  not, 
with  reasonable  diligence,  have  discovered  and  produced  at  the  trial. 

6th.  Errors  of  law  occurring  at  the  trial  and  excepted  to  by  appellant  at 
the  time. 

7th.  The  court  improperly  Instructed  the  jury. 

As  to  the  first  of  these  grounds  it  may  be  remarked  that  the  record  fails  to 
show  that  taxpayers  of  the  appellant  city  were  excluded  from  the  jury,  or 
that  others  who  were  not  such  taxpayers  were  permitted  to  serve  thereon. 
In  other  words  there  is  nothing  appearing  in  the  record  that  conduces  to 
show  any  error  or  irregularity  upon  the  part  of  the  court  in  selecting  or  em- 
paneling the  jury. 

As  to  the  second  and  third  grounds  it  is  only  necessary  to  say  that  we 
have  been  unable  to  find  anything  in  the  record  that  may  be  said  to  sustain 
either  of  them.  The  amount  of  the  verdict  is  certainly  not  unreasonable, 
and  could  not  have  been  influenced  by  either  passion  or  prejudice,  yet  in 
our  opinion  it  was  as  much  as  the  jury  were  warranted  by  the  evidence  in 
finding.  If  by  the  third  ground  it  is  meant  that  the  jury  adopted  some  im- 
proper mode  of  assessing  the  amount  of  appellees'  damages,  that  fact  is  not 
disclosed  by  the  record.  The  fourth  ground  that  the  verdict  is  not  sustained 
by  sufficient  evidence  is,  in  our  opinion,  equally  untenable,  as  the  evidence 
introduced  by  appellee  conduced  to  show  that  there  was  some  injury  caused 
to  his  lot  by  the  overflows  of  which  he  complained,  and  that  such  overflows 
were  caused  by  the  manner  in  which  the  appellant's  servants  and  agents  re- 
paired the  street  in  front  of  his  property ;  that  Is  to  say,  it  appears  from  the 
evidence  that  this  street  had  been  in  existence  a  great  number  of  years,  that 
the  appellee's  land  was  slightly  lower  than  that  on  the  north  side  of  the 
street;  that  the  land  on  the  north  side  constituted  a  kind  of  natural  water 
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shed  from  which  the  water  ran  down  on  the  street,  but  which,  before  the 
street  was  raised,  flowed  in  large  measure  to  the  low  places  therein  some- 
what  beyond  appellee's  lot,  and  some  of  it  stood  on  the  north  side  of  the 
street  in  pools  or  ditches,  by  all  of  which  it  was  prevented  from  running 
upon  the  appellee's  premises  to  his  injury.  Even  when  the  rain  fall  waa 
great  the  overflow  was  gradual  and  extended  over  so  large  a  surface  that  it 
could  do  his  lot  Uttle  or  no  injury.  But  when  the  appellant  raised  the  street 
in  front  of  appellee's  lot,  ditched  it  on  both  sides,  and  pulf  in  a  culvert 
almost  opposite  the  center  of  his  gate,  it  caused  all  the  water  from  the  higher 
ground  on  the  opposite  side  of  the  street  to  flow  through  the  culvert  where 
it  Joined  the  water  from  the  ditches  on  the  side  of  the  street  next  to  appel- 
lee's lot,  thereby  producing  a  greater  accumulation  of  water  than  had  been 
accustomed  to  gather  on  that  side  of  the  street  which  was  all  thrown  upon 
the  lot  of  Mrs.  Riley,  adjoining  that  of  appellee's  from  which  it  was  thrown 
upon  appellee's  lot,  which  was  the  lower  ground,  with  much  greater  force 
and  volume  than  had  ever  been  known  before  the  repairing  of  the  street. 
By  this  means  his  garden  was  in  pfirt  washed  away,  his  drive  'way  in  part 
demolished  and  his  lot  otherwise  injured. 

Upon  the  other  hand,  the  witnesses  introduced  by  the  appellant  furnished 
testimony  that  tended  to  contradict  and  disprove  the  evidence  introduced 
in  behalf  of  the  appellee.  The  evidence  was,  therefore,  conflicting,  but  it 
was  all  proper  to  go  to  the  jury,  and  it  was  for  them  to  determine  whether 
the  appellee  was  damaged  by  the  acts  of  appellant,  complained  of,  and  if  so 
to  what  extent,  and  we  can  not  disturb  the  verdict  as  we  are  umible  to  say 
that  there  was  no  evidence  to  sustain  it.  It  is  unnecessary  to  consider  the 
fifth  gorund  that  was  urged  in  the  iower  court  for  a  new  trial  for  we  have 
no  means  of  knowing  what  new  evidence  was  discovered  by  appellant  after 
the  trial,  the  record  being  altogether  silent  upon  the  subject.  We  are  also 
at  a  loss  to  know  what  error  of  law  occurring  at  the  trial  is  referred  to  by 
appellant  in  the  sixth  ground,  as  the  record  furnishes  no  light  to  aid  us  in 
its  discovery. 

The  complaint  presented  by  the  seventh  ground  that  the  court  improperly 
instructed  the  jury  is  not  in  our  opinion  well  founded.  It  can  not  be  said 
that  the  one  instruction  given  by  the  trial  court  did  not  correctly  present  to 
the  jury  the  law  of  the  case.  Though  it  might  have  been  more  speciflc  in 
defining  the  measure  of  damages  it  could  not  have  been  misleading  or  other- 
wise prejudicial  to  the  appellant.  Besides  appellant  is  not  in  a  position  to 
complain  that  it  was  not  more  speciflc  on  that  point,  in  view  of  the  fact  that 
it  neither  asked  nor  offered  any  other  instruction. 

Finding  in  the  record  no  cause  for  disturbing  the  judgment  the  same  is 
hereby  attimied. 


^l}e  K^r^tacky  JjaW  Reporter^ 
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WILLIS,  &c.  V.  THORNTON. 
(Filed  January  18,  1904— Not  to  be  reported.  ) 

1.  Schools— Taxation— The  judgment  of  the  chancellor  awarding  dAmages; 
for  (he  seizure  of  appellee's  property  and  restoring  the  possession  of  same  to 
her  where  it  was  seized  for  taxes  by  the  collector  of  the  tax  of  a  graded  i 
school  district  will  not  be  disturbed,  it  appearing  from  the  evidence  and  a. 
map  in  the  record  that  appellee  was  not  a  resident  of  the  district  and,  there- 
fore, not  liable  for  the  tax  sought  to  be  collected  by  the  sale  of  her  property. 

9.  Same— In  cases  involving  questions  of  taxation  this  court  has  repeatedly, 
exercised  jurisdiction  no  matter  how  small  the  amount  involved. 

H.  S.  MoElroy  and  G.  S.  Hill  for  appellants. 

J.  T.  Mary  son  and  Samuel  Avritt  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  and  an  order  of  delivery  obtained  by  the  appel- 
lee, Eliza  Thornton,  to  recover  of  the  appellants,  Willis  and  Glasscock,  a 
cow  and  calf  which  they  levied  on  to  satisfy  a  tax  assessed  against  her  by 
the  trustees  of  graded  school  district  No.  37  in  Marion  county. 

It  is  averred  in  the  petition  that  the  levy  upon  the  cow  and  calf  was  made 
by  the  appellee,  Willis,  as  deputy  for  his  co-appellant,  J.  H.  Glasscock,  who 
was  and  is  collector  of  the  school  t^x  for  district  No.  87;  that  the  levy  was 
and  is  illegal,  as  she  did  not  owe  the  tax  assessed  against  her,  and  is  not 
liable  therefor,  Ijecause  she  is  not  now  and  never  has  been,  a  resident  of 
graded  school  district  No.  37.  It  is  further  averred  in  the  petition  that  the 
cow  and  calf  are  worth  toO,  and  that  appellee  had  been  damaged  in  the 
amount  of  125,  by  reason  of  the  wrongful  seizure  and  detention  of  the  cattle 
by  the  appellants.  The  answer  of  the  appellants  after  admitting  the  seizure 
and  detention  of  the  cattle,  and  denying  the  illegality  thereof,  or  that  ap- 
pellee was  damaged  thereby  125  or  any  other  sum,  avers  that  the  tax  for 
which  the  cow  and  calf  were  seized,  was  legally  assessed  by  the  trustees  of 
the  district,  that  it  was  due  and  unpaid  and  is  still  owing  by  the  appellee, 

vol.  25—96 


1522 


WILLIS,  AC.  V.  THOBNTON. 


and  further  that  she  was,  at  the  time  it  was  assessed,  and  is  now  a  resident 
of  graded  school  district  No.  87. 

The  cause  was  tried  by  the  circuit  judge  without  the  intervention  of  a 
jury,  and  the  judgment  rendered  declared  the  appellee  not  liable  for  the  tax. 
restored  to  her  the  cow  and  calf,  awarded  her  $15  damages  for  their  deten- 
tion, and  also  allowed  her  her  costs.  By  this  appeal  a  reversal  of  that  judg- 
ment is  sought  by  the  appellants.  We  are  of  opinion  that  the  lower  court 
decided  correctly  in  holding  that  the  appellee  is  not  a  resident  of  graded 
school  district  No.  87,  and  consequently  not  liable  for  the  tax  sought  to  be 
'Collected  of  her  by  the  sale  of  her  cattle.  A  number  of  witnesses  introduced 
by  the  appellee  testified  that  the  land  owned  by  her,  and  upon  which  she  re- 
sides, does  not  He  within  the  boundary  of  the  school  district.  Others  intro- 
duced by  the  appellants  testified  that  it  is  included  therein.  We  are  not, 
however,  forced  to  depend  in  this  case  upon  mere  expressions  of  opinion 
from  witnesses.  There  is  other  evidence  by  which  we  can  better  afford  to 
be  guided  as  it  is  the  highest  known  to  the  law,  and  is  furnished  by  the 
record  fixing  the  boundary  of  the  district  which  was  in  the  office  of  the 
clerk  of  the  Marfon  County  Court,  and  introduced  in  evidence  upon  the  trial 
together  with  the  accompanying  map: 


Sam  oSpalding's  Ex. 


y.  A.  Thornton,  Inc. 


The  boundary  referred  to  is  as  follows:  ''Beginning  nt  Sam  Spaulding's, 
excluded;  thence  across  the  knob  to  Dr.  Tucker's  farm,  excluded;  thence  up 
the  Rolling  Fork  Criver)  and  South  Fork  (tributary  of  Rolling  Fork)  to  the 
mouth  of  Old  Lick  creek;  thence  to  Frank  Dean's,  included;  thence  to  the 
toll  house  on  the  Lebanon  and  Hustonville  pike,  included;  thence  through 
the  narrow,  including  all   the   narrows;  thence  to  6.  N.  Isjiao's  farm,  ex- 
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eluded;  thence  ^oyrn  the  North  Boiling  Fork  to  the  beginning.  This  boun- 
dary changed  by  the  consent  of  trastees  to  include  fann  now  occupied  by 
Wm.  Thornton,  no  point  of  the  aforesaid  boundary  being  more  than  two  and 
t)ne-half  miles  from  the  site  of  the  school  buildings  hereinafter  named." 

It  will  be  observed  that  from  the  beginning  point  at  Spaldings,  the  line  runs 
to  the  farm  of  Dr.  Tucker  who  is  excluded.  After  reaching  his  place,  or 
xipon  passing  it,  the  line  strikes  the  Kolling  Fork,  then  runs  up  that  stream 
1K>  where  South  Fork  joins  it,  thence  up  South  Fork  to  where  the  land  of 
"Wm.  Thornton  touches  that  stream,  at  which  point,  by  consent  of  the  trus- 
tees, given  after  the  line  was  originally  fixed,  it  was  made  to  diverge  so  as 
to  include  his  (Wm.  Thornton's)  residence,  after  which  it  again  returns  to 
the  South  Fork,  which  stream  it  follows  until  the  mouth  of  pid  Lick  creek 
is  reached;  here  the  line  again  diverges  so  as  to  include  the  residence  of 
Frank  Dean,  after  which  it  runs  to  the  toll  house  on  the  Lebanon  and 
Houston ville  pike,  and  from  that  point  through  and  including  the  "Nar 
rows"  until  it  reaches  B.  N.  Isaac,  who  is  not  included,  and  from  his  resi- 
lience the  line  soon  reaches  the  North  Rolling  Fork,  with,  or  contiguous  to 
which  stream,  it  continues  until  the  beginning  point  is  reached  at  Si>auld- 
Ings. 

It  appears  from  the  map  that  apx)ellee's  land  lies  wholly  on  the  west  side 
t)f  the  Rolling  Fork,  and  as  the  school  district  boundary  line  calls  to  run 
with  the  South  Fork  after  leaving  the  Rolling  Fork,  it  must  continue  with 
the  South  Fork  until  it  passes  the  land  of  appellee,  in  order  to  reach  the 
land  of  Wm.  Thornton.  Upon  reaching  his  land  the  boundary,  as  already 
stated,  leaves  South  Fork  so  as  to  include  his  farm,  and  then  returns  to  the 
same  stream  to  continue  as  further  indicated  by  the  map 

S.  Q.  McElroy,  Superintendent  of  Common  Schools,  testified  that  the  orig- 
inal boundary  was  changed  by  consent  of  the  sch(X)l  trustees  so  as  to  include 
TTravls  Thornton  and  Wm.  Thornton.  We  are  unable  to  understand  what 
connection  Travis  Thornton  had  with  the  appellee,  unless,  as  we  susi)ect 
she  is  his  daughter,  and  her  land  was  derived  through  him,  but  that  fact 
does  not  appear  from  the  record.  The  school  superintendent  does  not  seem 
to  be  borne  out  by  the  record  as  to  Travis  Thornton's  having  been  included 
in  the  boundary  of  the  school  district  by  consent  of  the  trustees,  for  the 
order  of  the  county  court  copied  into  the  record  shows  that  only  Wm.  Thorn- 
ton was  so  included. 

It  is  insisted  for  the  appellee  that  the  amount  in  controversy  in  this  case 
is  not  .suflScient  to  give  this  court  jurisdiction  of  the  appeal.  If  the  value  of 
the  cattle  in  controversy,  and  the  damages  claimed  for  their  detention,  were 
«11  that  is  involved,  the  appeal  could  not  be  entertained.  But  that  is  not 
all.  An  attempt  has  been  made  to  subject  the  property  of  the  appellf>e  to 
taxation  which  is  resisted  by  her,  and  in  cases  involving  questions  of  taxa- 
tion this  court  has  repeatedly  exercised  its  jurisdiction  no  matter  how  small 
the  amount  involved.  If  the  trustees  of  graded  school  district  No.  87  have 
the  legal  right  to  enforce  the  payment  of  the  tax  demanded  by  the  appellee, 
lier  entire  estate,  real  as  well  as  personal,  is  liable  therefor,  or  may  in  the 
«nd  become  so. 

Believing  the  judgment  of  the  lower  court  to  be  free  from  error  the  same 
is  hereby  affirmed. 
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PARISH  V.  LOUISVILLE  &  NASHVILLE  R.  R.  COt 
(Filed  January  80,  1904.) 

1.  Railroads— Division  fences— Notice— In  an  action  against  a  reilroiA 
company  for  damages  for  injury  to  cattle  it  was  error  to  sustalo  a  deraumr 
to  the  petition  because  it  stated  that  no  written  notice  was  giTen  the  n& 
road  to  build  its  part  of  a  division  fence.  Under  section  1701,  Kentucky  Stat- 
utes, written  notice  is  only  required  for  the  purpose  of  putting  the  crlniai) 
law  in  motion. 

2.  Same— Construction  of  statutes— Section  1708,  Kentucky  Statutes. » 
quires  that  cattle  guards  shall  be  maintained  at  all  terminal  points  of  leotn 
along  railroad  lines  and  does  not  limit  such  cattle  guards  to  public  and  prh 
Tate  crossings. 

3.  Same— By  section  1700,  Kentucky  Statutes,  a  railroad  company  Is  i* 
quired  to  construct  its  half  of  division  fences  and  no  notice  of  any  kladt: 
a  railroad  is  required. 

J.  Tevis  Cobb  for  api)ellant. 

J.  A.  Sullivan  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunh. 

The  appellant  instituted  an  action  against  the  appellee  for  damages  to 
alleged  injury  to  her  cattle.  In  addition  to  the  original^petition  she  M 
several  amendments,  and  the  last  is  denominated  as  a'Creformed  amended 
petition.  The  lower  court  sustained  a  demurrer  to  her  pleading,  dismissed 
her  action,  adjudged  the  costs  against  her,  and  of  this  she  complains. 

Appellant  filed  with  her  pleading  a  diagram,  which  is^here  inserted: 
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It  appears  from  the  pleadings  that  appellee's  road  passes  through  her  farm 
^  north  and  south  course,  leaving  her  home  and  most  of  her  farm  on  the 
'West  Bide  of  the  road,  and  the  other  part  of  her  farm,  about  sixty-flve  acres, 
xm  the  other  or  east  side.  It  appears  that  she  built  a  fence,  with  her  own 
means,  on  the  west  side  of  the  railroad,  and  parallel  with  it  along  the  right 
fit  way  firom  her  south  line  to  the  public  highway,  and  gave  notice  of  this 
fact,  but  not  in  writing,  to  appellee,  and  requested  it  to  erect  a  fence  on  the 
-^aat  8ide>  on  her  land,  parallel  with  and  along  the  right  of  way  of  appellee, 
l>nt  that  it  failed  and  refused  to  erect  the  fence.  She  further  alleged  that 
her  8lzC!r-five  aores  of  land  on  the  east  side  of  the  railroad  was  surrounded 
^7  a  good  t&ace  except  along  the  line  of  appellee's  right  of  way,  but  that  she 
t)onneoted  ber  two  strings  of  fence,  the  one  between  her  lands  and  White, 
the  other  between  her  and  Martin,  with  cattle  guards  made  by  appellee,  one 
at  her  south  line,  marked  *' tooth  cattle  guard,"  the  other  at  her  north  line 
on  east  side  of  the  railway,  marked  "cattle  guard."  She  alleged  that  this 
"tooth  cattle  guard"  was  constructed  in  a  deep  cut,  and  dangerously  con- 
stTQoted  ''a  veritable  death  trap,"  and  that  her  cattle,  fifty  or  sixty  head, 
tepeatedly  passed  out  of  her  slxty-flve-acre  field  into  this  cut  and  over  this 
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cattle  Kuard,  killing  a  few,  and  injuring  others,  to  her  damage  in  the  sum 
of  1300;  that  the  other  cattle  guard  had  filled  up  about  even  with  the  road- 
bed, and  for  that  reason  was  no  obstruction  to  cattle  which  i)a8sed  out  ot 
her  pasture  over  this  cattle  guard  without  injury  to  them,  then  passed  out 
along  appellee's  right  of  way.  and  thence  roamed  over  the  country,  whereby 
they  lost  so  many  pounds  of  flesh,  which  was  named  in  the  petition,  to  her 
damage  in  the  sum  of  1400. 

Appellee  contends  that  the  lower  court  was  right  in  sustaining  the  demur^ 
rer,  first,  for  the  reason  that  the  i)etition  stated  that  no  written  notioe  waa 
ffiven  appellee,  requesting  it  to  build  Its  part  of  the  division  fence,  as  re« 
quired  by  section  1791,  Kentucky  Statutes;  that  by  law  it  was  not  required 
to  build  its  part  of  the  division  fence  until  the  written  notice,  as  required 
by  this  section,  had  been  served  upon  it,  and  that  after  service  of  this  notice 
it  had  four  months  in  which  to  erect  the  fence;  second,  that  under  its  oon- 
struction  of  section  1793,  Kentucky  Statutes,  and  the  decision  of  this  court 
in  that  section,  it  contends  that  it  is  not  required  to  erect  cattle  guards  at 
any  point  on  its  road  except  at  public  and  private  crossings,  and  as  the 
cattle  guards  complained  of  in  the  petition  were  not  at  a  public  or  private 
crossing,  it  was  not  required  by  law  to  keep  and  maintain  cattle  guards  at 
the  points  where  situated,  and  consequently  not  responsible  for  any  of  the- 
damage  alleged  to  have  been  sustained  by  appellant's  cattle. 

We  are  of  the  opinion  that  appellee  misconstrues  section  1793,  and  the- 
opinions  of  this  court  thereon.  Section  1793,  Kentucky  Statutes,  reads  aft 
follows:  *'That  all  corporations  and  persons  owning  or  controlling  and 
operating  railroads  as  aforesaid,  shall  erect  and  maintain  cattle  guards  at 
all  terminal  points  of  fences  constructed  along  their  lines,  except  at  pointa 
where  such  lines  are  not  required  to  be  fenced  on  both  sides,  and  at  public 
crossings.  But  where  there  is  a  private  passway  across  said  railroad,  the 
land  owner  for  whose  benefit  it  is  kept  open  shall  bear  one  half  of  the  ex- 
pense of  cattle  guards  and  gates,  the  former  to  erect  the  gates,  the  corpora- 
tion  or  person  operating  the  railroad  to  erect  the  cattle  guards.'' 

The  words  **Bhall  erect  and  maintain  cattle  guards  at  all  terminal  pointa 
of  fences  constructed  along  their  lines,  except  at  points  where  such  lines  are 
not  required  to  be  fenced  upon  both  sides  and  at  public  crossings,"  do  not. 
limit  the  erection  and  maintaining  of  cattle  guards  at  public  ^crossings  and 
private  passways.  The  section  of  the  statute  quot*fd  does  not  require  cattle 
guards  at  public  crossings,  except  where  lines  of  fence,  running  parallel 
with  said  road,  terminates  at  the  public  crossing,  or,  if  only  a  line  of  fence 
on  one  side  of  the  railway  extend  to  the  crossing,  a  cattle  guard  would  be 
useless. 

It  is  the  purpose  of  the  statute  that  cattle  guards  should  be  erected  and 
maintained  at  all  terminal  points  of  fences,  not  at  terminal  points  of  one 
fence  on  one  side  only  of  the  railway,  nor  when  the  railroad  enters  or  leavea 
a  person's  enclosures  or  farm,  unless  this  should  be  the  terminal  of  the  fenc- 
ing on  both  or  one  side  of  the  railroad.  In  such  a  stat-e  of  case  a  oattle- 
gruard  is  requiied.  To  illustrate:  Suppose  a  railway  passed  from  one  public 
highway  to  another,  a  distance  of  five  miles,  through  enclosed  farming- 
lands,  and  fences  erected  on  each  side  of  the  railway,  parallel  with  it,  for- 
the  whole  distance,  in  such  state  of  case  a  cattle  guard  at  each  public  higli<^ 
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way  would  lueet  the  requirements  of  the  statutes,  unless  the  necessity  for 
others  arose  at  priavte  crossings.  But  if  the  two  fences  beginning  at  one  of 
the  highways  extended  only  half  way  to  the  other  public  highway  at  that 
point  and  at  the  public  highway  from  which  the  fences  started,  cattle 
guards  would  be  required,  and  also  at  terminal  points  where  the  line  was 
not  required  to  be  and  was  not  fenced  on  both  sides.  From  the  diagram 
filed  and  the  allegations  of  the  petition  it  is  not  clear  where  the  cattle  giiards 
should  have  been  erected.  It  is  clear,  though,  that  the  two  fences  do  not 
extend  north  to  the  public  highway. 

It  is  indicated  by  the  diagram  that  there  is  unenclosed  land  along  the 
right  of  way  on  the  Martin  tract;  if  so.  the  cattle  guard  should  have  been 
erected  at  the  line  of  Martin  and  appellant,  at  the  point  indicated  ' 'cattle 
guard."  If  there  is  a  fence  parallel  with  the  railroad  along  the  Martin  line 
to  the  schoolhouse  lot,  then  at  that  point  the  cattle  guard  should  have  been 
erected. 

The  appellee  is  also  in  error  as  to  its  construction  of  section  1790,  Ken- 
tucky Statutes,  which  reads  as  follows:  '*That  every  such  corporation  or 
person  owning  or  controlling  and  operating  a  railroad  in  this  Common- 
wealth, and  owning  right  of  way,  shall  construct  and  maintain  a  good  and 
lawful  fence  on  one  half  of  the  distance  of  the  division  line  between  such 
rights  of  way  and  the  adjoining  lands,  except  as  is  hereinafter  provided ; 
and  that  every  owner  of  land  or  lands  adjoining  any  rights  of  way  of  such 
corporation  or  person  as  aforesaid  shall  construct  and  maintain  a  good  and 
lawful  fence  on  one-half  of  the  distance  of  the  division  line  between  such 
land  or  lands  and  such  rights  of  way  except  as  is  hereinafter  provided." 

This  section  required  the  appellee  to  construct  and  maintain  this  fence, 
that  is,  one-half  of  the  division  fences  between  them.  JShe  alleged  in  her 
petition  that  she  had  performed  her  duty  in  this  regard,  and  that  appellee 
had  failed  to  erect  its  part  of  the  fence  as  required  by  statute.  By  the  de- 
murrer this  is  admitted.  But  appellee  says  that  it  is  not  compelled  to  erect 
this  fence  until  it  is  served  with  written  notice  as  required  by  section  17fll, 
Kentucky  Statutes.  This  written  notice  is  only  required  for  the  purpose  of 
netting  the  criminal  law  in  motion,  and  fining  the  party  in  default  II  per 
day,  and  every  day  after  the  expiration  of  the  period  of  four  mouths  from 
date  of  service  of  the  written  notice,  during  the  time  such  fence  shall  not 
have  been  constructed. 

We  have  a  statute,  section  1790,  that  expressly  required  appellee  to  con- 
struct its  half  of  the  fence,  and  it  admits  that  it  failed  to  erect  it.  It  should 
have  complied  with  this  statutory  requirement,  without  notice  from  the  ap- 
pellant of  any  kind  for  none  is  required.  (McGehee,  &c.  v.  Gaines,  98  Ky., 
188.)  In  that  case,  the  court  said:  '*There  can  be  no  doubt  of  the  proposi- 
tion that  if  the  company  is  in  default  of  the  performance  of  a  legal  obliga- 
tion, as  by  neglect  to  maintain  a  fence  or  cattle  guard  where  stock  may 
stray  on  the 'track,  proof  of  such  default  and  of  the  cattle  coming  on  at  such 
places  and  being  killed  will  suffice  to  render  it  liable  for  damages. "  (Pierce 
on  Kailroads,  page  428. ) 

The  case  of  the  City  of  Henderson  v.  Clayton,  23  Ky.  Law  Rep.,  284,  was 
where  the  city  was  sued  for  a  violation  of  its  duty  imposed  by  a  statute. 
The  court  said:  "From  time  immemorial,  where  a  statutory  duty  for  the 
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protection  of  individuals  had  been  violated,  an  action  at  common  law  might 
be  maintained.  The  common-law  rule  referred  to  is  thus  stated  in  Comyn's 
Digest,  Action  Upon  Statutes:  'In  every  case  where  a  statute  enacts  or  pro- 
hibits a  thing  for  the  benefit  of  a  person,  he  shall  have  a  remedy  upon  the 
«ame  statute  for  the  thing  enacted  for  his  advantage,  or  for  the  recompense 
of  a  wrong  done  to  him  contrary  to  the  said  law.'  Another  common-law 
authority  thus  states  the  rule:  'Whenever  an  act  of  parliament  doth  pro- 
hibit anything,  the  party  grieved  shall  have  an  action  and  the  offender  shall 
be  punished  at  the  King*s  suit.  It  is  written  in  the  hornbook  of  the  law 
that  the  public  and  a  party  particularly  aggrieved  may  each  have  a  distinct 
but  concurrent  remedy  for  an  act  which  happens  to  both  a  public  and  a 
private  wrong.'  (Endllch  on  Statutes,  section  463.)  The  same  common-law 
rule  is  laid  down  in  Bishop  on  Noncontract  law,  section  188,  and  in  Cooley 
on  Torts,  page  658.  It  is  also  recognized  in  section  66,  Kentuclcy  Statutes : 
-A  person  injured  by  the  violation  of  any  statute  may  recover  from  the 
offender  such  damage  as  he  may  sustain  by  reason  of  the  violation,  although 
a  i>enalty  or  forfeiture  for  such  violation  be  thereby  imposed.'  " 

The  appellee  was,  therefore,  liable  to  appellant  for  such  damages  as  she 
sustained  by  reason  of  its  violation  of  section  1790,  Kentucky  Statutes,  above 
-quoted,  although  that  statute  did  not  in  terms  impoffe  this  liabilHy  on  it. 
We  are  not  to  be  understood  as  deciding  that  the  parties  in  interest  can  not, 
if  they  desire,  agree  upon  the  erection,  or  agree  to  waive  the  erection  and 
maintenance  of  fences  and  cattle  guards,  if  they  can  do  so  without  injury  to 
the  rights  of  others,  but  without  such  agreement  the  principles  herein  stated 
must  prevail.  It  follows  that  the  court  below  erred  in  sustaining  the  de- 
murrer to  the  petition. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for  further  pro- 
oeedings  not  inconsistent  with  this  opinion. 


CITY  OF  LEBANON  v.  BIGGERS,  &c. 

(Filed  January  26,  1904. ) 

Taxation— Place  of  residence— Where  one  left  his  home  in  the  country  and 
moved  into  a  city,  bought  a  residence,  furnished  it  comfortably,  taking  up 
his  residence  there  with  no  fixed  intention  of  returning  to  his  home  in  the 
country  and  testifies  in  a  suit  against  him  for  city  taxes  that  he  does  not 
know  when  he  will  return  to  his  farm  in  the  country,  that  he  moved  into 
the  city  for  the  purpose  of  benefiting  his  health  and  for  the  opportunity 
afforded  him  for  attending  church  regularly,  all  of  these  circumstances  are 
likely  to  make  his  residence  in  the  city  permanent  although  he  testifies  that 
at  present  it  Is  indefinite. 

H.  S.  MeElroy  for  appellant. 

Lafe  T.  Pence  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Biirnam. 

The  appellee,  J.  M.  Signers,  was  assessed  for  taxation  for  the  year  1901. 
by  the  city  of  Lebanon  on  property  valued  at  •6,»25,  ^hich  included  his 
residence  at  12,000.     The  great  bulk  of  the  balance  of  the  property  consisted 


\ 


CITY  OP  LEBANON  V.  BI3GERS,  AC.  1529 

•of  oash  notes,  which  were  yalued  at  i4«885.  The  rate  of  'assessment  for  that 
^ear.  as  fixed  bj  the  board  of  oounoll  of  the  oity,  was  70  cents  on  each  $100 
worth  of  property,  and  a  poll  tax  of  |1.  Appellee  having  refused  to  pay  the 
tax  assessed  against  him,  the  city  brought  this  suit  for  a  personal  Judgment 
for  the  amount  of  the  taxes,  $48.47,  the  poll  tax,  and  the  penalty  provided 
by  law  for  failure  to  pay.  The  defendant  resisted  payment  of  the  taxes 
upon  the  ground  that  he  was  not  a  resident  of  the  city,  but  that  his  per- 
manent home  was  located  upon  his  farm  some  three  and  one- fourth  miles 
from  the  city  of  Lebanon.,  and  he  w«8^nly  liable  for  the  tax  assessed  against 
the  real  estate  owned  by  him,  which  he  oflPered  to  pay.  To  support  his  con- 
tention as  to  his  residence,  the  defendant  testified  that  he  had  a  wife  and 
two  children;  that  for  many  years  he  had  owned  a  farm  of  800  acres  about 
three  and  one-half  miles  from  Lebanon,  on  which  was  located  a  dwelling 
house  which  contained  seven  rooms,  which  he  had  occupied  for  many  years; 
that  on  the  20th  of  October,  1899,  he  purchased  the  residence  then  occupied 
by  him  in  Lebanon,  furnished  it  comfortably,  and  shortly  thereafter  took 
possession  of  it  with  his  family,  and  had  continued  to  reside  in  it;  that  after 
liis  removal  from  his  farm  it  was  operated  by  him  on  shares;  that  the  ten- 
ant occupied  a  portion  of  the  dwelling,  but  that  he  reserved  three  roomd  for 
his  own  use;  that  he  still  got  his  vegetables,  chickens,  milk  and  household 
supplies  largely  from  the  farm ;  and  that  he  frequently  stayed  out  at  the  farm 
at  night  during  the  summer;  that  he  depended  upon  his  farm  and  stock 
trading  for  a  living.  But  upon  his  cross-examination  he  was  asked  this 
^question : 

"Mr.  Biggers,  where  in  future  do  you  expect  to  make  your  residence  for 
your  family?" 

"A.  In  the  country  on  some  farm.  I  do  not  know  whether  I  will  make  it 
my  farm  or  not,  but  I  am  going  away  from  town. " 

He  admitted  that  his  family  had  not  occupied  his  country  residence  dur- 
ing the  year  1001,  and  that  he  had  paid  taxes  upon  his  personal  property  for 
that  year  In  Lebanon,  but  had  refused  to  pay  for  the  year  1901,  in  conse- 
<)uence  of  the  decision  by  this  court  in  Montgomery  v.  City  of  Lebanon,  S8 
Ky.  Law  Bep.,  801;  that  he  had  moved  to  town  because  both  his  own  and 
hig  wife's  health  were  better  than  on  the  farm,  and  because  they  wanted 
the  advantages  afforded  by  the  city  of  attending  church,  etc.,  that  when  he 
moved  into  the  city  there  was  no  fixed  definite  time  in  his  mind  of  abandon- 
ing his  town  residence.  Under  this  state  of  fact  the  trial  court  dismissed 
plaintiff's  petition  and  they  have  appealed. 

It  is  a  maxim  of  the  law  that  every  person  nuist  have  a  domicile,  and  also 
that  he  can  have  but  one;  and  that  when  once  established  it  continues  until 
he  renounces  it  and  takes  up  another  in  its  stead.  Nor  can  there  be  any 
question  that  a  domicile  is  not  lost  by  t.emporai*y  absence.  The  question  is 
one  of  fact  and  it  is  often  difficult  to  determine.  The  rule  is  laid  down  by 
Mr.  Justice  Cooley  in  volume  1  of  his  work  on  Taxation,  3  edition,  page 
■641,  quoting  Ch.  J.  Shaw,  as  follows:  "No  exact  definition  can  be  given  of 
domicile;  it  depends  upon  no  one  fact  or  combination  of  circumstances,  but 
from  the  whole  taken  together,  it  must  be  determined  in  each  particular 
case.  It  is  a  maxim  that  every  man  must  have  a  domicile  somewhere;  and 
also  that  he  can  have  but  one.     Of  course  it  follows  that  his  existing  dom- 
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Icile  conMnues  until  he  acquires  another;  and  vice  versa,  by  acquiring  . 
new  domicile  he  relinquishes  his  former  one.  From  this  view  ic  is  mnnifes 
that  very  slight  circumstances  must  often  decide  the  question.  It  depend 
upon  the  preponderance  of  evidence  in  favor  of  two  or  more  places;  and  i 
may  often  occur  that  the  evidence  of  facts  tending  to  establish  the  domicil 
in  one  place  would  be  entirely  conclusive  were  it  not  for  the  existence  c 
facts  and  circumstances  of  a  still  more  conclusive  and  decisive  charactf 
which  fix  it  beyond  question  in  another.  So,  on  the  contrary,  very  sligh 
circumstances  may  fix  one's  domicile,  if  not  controlled  by  more  conclusiv 
facts  fixing  it  in  another  place.  If  a  seaman  without  family  or  propert; 
sails  from  the  place  of  his  nativity,  which  may  be  considered  his  domicile  o 
origin,  although  he  may  return  only  at  long  intervals,  or  even  be  absen 
many  years,  yet  if  he  does  not,  by  some  actual  re.sidence  or  other  means,  ac 
quire  a  domicile  elsewhere,  he  retains  his  domicile  of  origin.  So  goinj 
abroad  with  one's  family  and  actually  taking  up  one's  residence  in  a  foreigi 
city,  but  with  the  Intention  at  some  time  of  returning,  does  not  deprive  on 
of  his  domicile  of  birth,  or  the  authorities  of  the  place  of  domicile  of  th 
right  to  tax  him. " 

Jacobs,  in  his  I-^iw  of  Domicile,  378,  says:  "A  removal  which  does  no 
comtemplate  an  absence  from  the  former  domicile  for  an  indefinite  and  un 
certain  time  is  not  a  change  of  it.  But  when  there  is  a  removal,  unless  i 
can  be  shown  or  Inferred  from  circumstances  that  it  was  for  some  particula: 
purpose,  expected  to  he  only  of  a  t**nip<irary  nature,  or  in  the  exercise  o; 
some  particular  profession,  office  or  calling,  it  does  change  the  domicile 
The  ivsult  is  that  the  place  of  residence  is  prima  facia  the  domicile,  unless 
there  be  some  motive  for  that  residence,  not  inconsistent  with  a  clearly  es 
tablished  intention,  to  retain  a  permanent  residence  in  another  place." 

In  10  A.  &  K.  En.  of  Law,  2  edition.  15.  it  is  sjild:  "Domicile  is  compose< 
of  two  elements,  residence  and  Intention;  and  Ijoth  of  these  must  concur 
Residence  In  a  place  without  the  requisite  Intention  of  remaining  will  no 
suffice  to  give  one  a  domicile  in  such  place.  Nor  will  an  Intention  to  changi 
one's  domicile,  unaccompanied  by  actual  removal,  result  in  a  change  o 
domicile.  *  *  *  The  Intention  which  is  necessary  to  said  domicile  is  th( 
intention  to  reside  in  a  particular  place  permanently,  or  for  an  indeflnlu 
period  of  time.  It  Is  not  necessary  that  the  person  should  intend  never  U 
move  away.  *  *  *  When  a  person  has  actually  removed  t-o  a  place  wit] 
the  intention  of  remaining  there  for  an  in^leflnite  time,  it  becomes  his  plac 
of  domicile,  notwithstanding  he  may  have  a  lloating  intention  to  return  a 
some  future  period  to  his  previous  domicile  " 

The  .same  author  says  on  page  20:  "Every  Independent  person  may  chang 

'  his  domicile  at  will,  and  to  constitute  a  change  there  njust  be  an  actual  re 

moval  of  residence  coupled  with  an  Intention  of  remaining  at  the  place  o 

removal  permanently,  or  for  an   indefinite  time.     The  domicile  must  be  de 

termined  In  each  particular  case  from  the  whole  taken  together." 

Lord  Thurlow  In  Bruce  v.  Bruce.  2  B.  P.,  2-ift.  says:  **A  person  being  at  j 
particular  place  is  prima  facie  evidence  that  he  is  domiciled  at  that  place 
and  it  lies  on  those  who  wiy  otherwise  to  rebut  that  evidence." 

When  WH  apply  the  law  as  stated  In  these  authorities  to  the  facts  of  thi 
case,  we  find  that  when  appellee  left  his  home  in  the  country  and  moved  t 
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the  city  of  Lebanon,  he  bought  a  new  residence,  furnished  it  comfortable,- 
and  took  up  his  abode  there  with  no  fixed  or  definite  intention  of  returning 
to  his  farm.  Indeed  he  testifies  that  he  does  not  know  that  he  will  return 
to  his  home  in  the  country,  even  if  in  future  he  should  abandon  his  resi- 
dence in  the  city.  He  says  the  hope  of  improving  his  health  was  one  of  the 
main  inducements  in  moving  to  the  city;  and  that  his  anticipations  have 
been  realized;  that  the  opportunity  aflforded  by  the  city  of  attending  church 
regularly  was  an  element  in  determining  his  choice.  All  of  these  circum- 
stances are  likely  to  make  his  residence  in  the  city  permanent,  although  he 
testifies  that  it  is  at  present  indefinite. 

The  facts  in  this  case  clearly  distinguish  it  from  Montgomery  v.  City  of 
Lebanon.  In  that  case  it  appeared  that.  Montgomery  moved  to  Lebanon  for 
a  definite  purpose  and  for  a  definite  time,  the  education  of  his  two  children, 
the  youngest  of  which  was  then  sixteen  years  of  age;  that  he  continued  to 
act  as  surveyor  of  a  public  highway  in  the  country  in  the  neighborhood  of 
his  farm;  that  he  intended  to  return  to  his  farm  as  soon  as  his  children  had 
finished  their  eductition.  It  would  be  better  if  the  questions  of  fact  Involved 
in  cases  of  this  character  were  left  to  the  determination  of  a  jury.  But  0S 
the  parties  elected  to  submit  their  controversy  to  the  chancellor  and  he  has 
decided  the  question  upon  its  merits  without  objection,  we  think  it  not  im- 
proper that  upon  this  apiieal  the  matter  should  be  finally  disposed  of.  We 
have  reached  the  conclusion  that  under  the  facts  of  this  case  the  appellee, 
J.  M.  Biggers,  was  liable  for  the  taxes  sued  for;  and  that  the  trial  court 
erred  in  not  so  adjudging. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  here- 
with. 


NEW  YORK  LIFE  INSURANCE  CO..  v.  HORD. 
(Filed  January  26,  19W— Not  to  be  reported.) 
Original  opinion,  ante,  1219. 
A.  D  Cole  for  appellant. 

D.  W.  Robertson  and  E.  S.  Worthington  for  appellee. 
Appeal  from  Mason  Circuit  Court. 
Judge  O'Rear  delivered  the  following  response  to  petition  for  rehearing: 

It  is  very  earnestly  urged  that  appellant  was  entitled  to  its  election  of 
remedies  when  defraiided  by  Dr.  Hord  and  Mrs.  Weaver;  that  it  had  the 
right  either  to  rescind  the  contract  on  discovering  the  fraud ;  or  to  affirm 
the  transaction,  and  sue  to  recover  its  damages.  Thp  only  defendant  now 
being  considered  is  Dr.  Hord.     He  was  not  a  party  to  the  contract. 

There  could  never  have  been  maintained  against  him  a  suit  for  rescission. 
It  mght  have  been  that  he  by  his  fraud  had  induced  appellant  to  enter  into 
such  a  binding  contract  with  Mrs.  W^eaver  as  that  neither  she  nor  the  com- 
pany could  have  compelled  its  rescission.  That  would  not  have  altered 
Hord's  liability  to  appellant  for  his  fraudulent  practices  (if  they  were  fraud- 
ulent) by  which  appellant  was  induced  to  enter  into  the  contract.  The  lia- 
bility of  the  faithless  servant  co  his  master  for  having  fraudulently  induced 
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the  latter  to  enter  into  a  contract  may  be  wholly  distinct  from  the  liability 
of  the  other  contracting  party. 

The  doctrine  of  election  has  no  place  in  this  case.  As  contended  for  it 
would  amount  to  t^is:  Appellant's  agent  fraudulently  misrepresented  to  it 
the  health  of  an  applicant  for  life  in«uranoe,  but  appellant  learned  of  the 
fraud  before  it  had  sustained  damage;  appellant  claims  it  may  elect  to  let 
the  injury  happen,  though  it  might  have  averted  it,  and  then  recover  the 
tlamages  from  the  wrong-doing  servant.  But  that  can't  be  the  law.  If  a 
tort-feasor  set  in  motion  an  event  calculated  to  injure  atioldier,  if  the  latter 
sees  the  danger  in  time  to  avoid  it,  he  can  not  let  the  damage  happen  to  him 
and  then  recover  his  loss  from  the  wrong-doer.  So  all  the  authorities  hold. 
Applying  those  familiar  and  just  principles  to  this  case  we  have  it  that  ap- 
pellant after  discovering  the  alleged  fraud  that  had  been  practiced  upon  it, 
and  with  every  opportunity  and  right  to  place  that  fact  in  bar  of  any  reoov* 
«ry  upon  Che  policy  of  insurance,  nevertheless  voluntarily  paid  the  policy. 
Until  then  it  had  not  suffered  loss,  the  damage  had  not  occurred.  Issuing 
the  policy  of  insurance  did  not  damage  appellant.  It  was  the  payment  of  it 
that  caused  the  loss 

If  appellant  had  learned  of  the  false  representation  before  it  issued  the 
policy,  but  had  nevertheless  elected  to  Issue  it,  it  could  scarcely  be  said  that 
it  was  Induced  to  do  so  by  the  false  representation,  for  iniact  it  would  have 
issued  it  in  spite  of,  and  not  in  reliance  upon,  them.  It  may  be  true  such 
false  representations  inducing  a  policy  of  life  insurance  to  issue  would  be 
regarded  as  continuing  representations  to  induce  the  payment  of  the  money 
in  case  of  death  of  the  injured,  when  their  falsity  was  not  learned  till  after 
the  money  was  paid.  But  if  before  the  money  was  paid,  and  while  its  pay- 
ment might  have  been  successfully  resisted,  the  insurer  learns  of  the  falsity 
of  the  representations,  then  it  can  not  say  it  paid  the  money  relying  on  their 
truthfulness,  because  it  did  not. 

It  was  not  and  could  not  have  been  misled  by  a  statement  which  it  fa  new 
to  be  false.  The  demurrer  was  sustained  to  the  petition  because  it  showed 
that  appellant's  loss  was  not  because  it  was  misled  by  appellant's  statements 
Into  paying  the  money.  To  attempt  to  deceive  is  wrong;  but  if  it  is  not 
•successful  to  the  point  of  causing  the  loss,  it  is  damnum  absque  injuria. 

Petition  overruled. 


DALMAZZO  V.  SIMMONS,  &c. 

(Filed  January  26,  1904— Not  to  be  reported. ) 

Wills— Where  S.  devised  his  property  to  his  brothers  and  sisters,  but  pro- 
vided that  the  portion  of  his  eldest  brother  should  be  held  in  trust  by  him 
for  the  benefit  of  his  child  or  children,  Held— That  the  purchaser  of  the  por- 
tion of  this  brother  after  it  had  been  allotted  to  him  did  not  take  a  fee- 
f^imple  title,  but  that  the  children  of  this  brother  in  an  action  against  the 
purchaser  to  recover  their  interest  and  to  have  the  deed  corrected  to  that 
extent  were  entitled  to  such  relief  and  that  appellant,  the  purchaser,  can 
not  rely  upon  his  plea  that  he  was  an  innocent  purchaser  as  he  was  bound 
to  take  notice  of  the  facts  disclosed  by  the  records,  the  will  of  S.  having 
been  properly  proven  and  admitted  to  record  in  the  county  of  his  residence, 
as  required  by  section  4849,  Kentucky  Statutes. 
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G.  T.  Atkinson  for  appellant. 

Johi  T.  Kelly  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnain. 

Joseph  G.  Simmons,  Albert  Simmons.  Lillie  Simmons,  Nathan  B.  Sim- 
mons, William  S.  Simmons  and  George  W.  Simmons,  Jr.,  held  the  fee-simple- 
title  to  five  tracts  of  land  in  Nelson  county,  which  aggregate  710.76  acres, 
subject  to  the  life  estate  therein  of  George  M.  Hays  and  his  wife,  Margaret. 
Hays.  None  of  them,  however,  resided  in  Nelson  county  prior  to  1884.  One 
of  them,  Albert,  died  a  citizen  and  resident  of  Bullitt  county  in  the  year 
1881,  leaving  a  will  which  was  duly  probated  in  the  Bullitt  County  Court-, 
which  reads  as  follows : 

"I,  James  Albert  Simmons,  of  Bullitt  county,  Kentucky,  being  in  bad 
health,  but  of  good  mind  and  memory,  deem  it  my  duty  as  well  as  my 
privilege  to  make  such  disposition  of  my  worldly  affairs  as  I  may  deem  best . 
for  my  sisters  and  brothers,  namely,  Lillie  Simmons,  Joseph  Simmons,. 
Nathan  R.  Simmons,  Willie  Simmons,  George  W.  Simmons.  Jr.  It  is  my 
will  and  desire  that  they  shall  have  all  of  my  property,  both  real,  personal 
and  mixed,  and  share  equally  in  the  distribution  of  my  effects.  That  por- 
tion of  my  property  that  shall  fall  to  my  oldest  brother,  Joseph  G.  Simmons, 
it  is  to  be  held  in  trust  by  him  for  the  benefit  of  his  child  or  children.  He 
is,  however,  to  have  the  rents  and  profits  of  same  so  long  as  he  shall  live,  to 
help  to  support  him  during  his  natural  life.  Lastly,  I  hereby  constitute  my 
father,  George  W.  Simmons,  executor  of  this  my  last  will,  and  also  empower 
him  to  act  as  guardian  of  Nat,  Willie  and  George  during  their  minority. 

"This  7th  of  October,  1878. 

(Signed)    "ALBERT  SIMMONS. 
"Witnessed:  J.  B.  MORRIS." 

After  the  death  of  George  M.  Hays  and  his  wife,  Peggy  Hays,  the  life  ten- 
ants, Joseph  G.  Siinmons,  Nat  R.  Simmons,  Lillie  H.  Simmons  and  Wil- 
liam W.  Simmons  brought  an  action  against  their  infant  brother,  G.  W. 
Simmons,  in  the  Nelson  County  Court  for  a  partition  of  these  five  tracts  of 
land,  into  five  equal  parts.  There  was  allotted  to  J.  G.  Simmons,  as  his 
one-fifth  interest  therein,  a  tract  of  seventy-five  acres  and  a  deed  for  the  fee- 
simple  title  was  duly  executed  to  him. 

He  took  possession  of  it  and  moved  his  family  thereon,  and  resided  there 
until  the  35th  day  of  January,  1898,  when  ho  and  his  wife  sold  and  conveyed 
this  seventy- five-acre  tract  of  land  to  W.  J.  Delmazzo  in  fee- simple  with 
covenant  of  warranty  in  consideration  of  81,800,  paid  cash  in  hand.  On  the 
10th  of  January,  1903,  the  appellee,  Maggie  May  Simmons,  a  daughter  of  J. 
G.  Simmons,  and  J.  G.  Simmons  as  trustee  for  his  five  children,  Maggie, 
Lowdy,  Courtney,  Lillie  and  Sarah  Simmons  brought  this  action  against 
the  appellant,  W.  J.  Delmazzo  to  recover  from  appellant  one-sixth  of  the 
seventy-five  acres,  claiming  the  ownership  thereof  under  the  will  of  their 
uncle,  Albert  Simmon.^,  and  to  have  the  deed  to  appellant  corrected  to  that 
extent,  and  also  to  recover  one-sixth  of  the  rents  and  profits  for  the  use  of 
the  land  during  the  time  that  it  had  been  in  the  possession  of  appellant. 

Defendant,  in  his  answer,  plead,  first,  that  he  was  a  bona  fide  purchaser 
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of  the  land  for  value  without  notice  of  the  will  of  Albert  Simmons ;  eecc 
that  under  the  will  of  Albert  Simmons,  J.  G.  Simmons  was  entitled  to 
use  of  the  interest  devised  to  him  during  his  life,  which  fact  he  plead  in 
of  the  claim  for  the  rent  or  use  of  the  property;  third,  he  alleged  that 
of  the  children  of  J.  G.  Simmons  and  his  wife  had  died  in  Infancy  sul 
quent  to  the  will  of  Albert  Simmons;  that  each  of  these  children  m 
vested  at  their  birth,  with  a  one  seventh  interest  in  the  land  in  controvej 
and  at  their  death  their  shares  descended  to  their  parents,  Joe  G.  Siinm 
and  Mary  M.  Simmons,  one-half  each,  and  was  covered  by  their  deed 
him.  He  also  plead  that  Joe  G.  Simmons  had  made  improvements  upon 
land  subsequent  to  its  allotment  to  him,  which  had  increased  its  sala 
value  at  least  1684,  which  he  claimed  should  be  ratably  taken  from  the 
terest  of  the  infant  plaintiffs.  It  was  adjudged  by  the  oircuic  court  thai 
G.  Simmons  owned  a  life  estate  under  the  will  of  his  brother,  Albert,  in 
one-sixth  of  the  land,  and  that  it  was  Included  in  the  conveyance  to  ap| 
lant;  and  that  he  and  his  wife  inherited  the  fee-simple  title  to  the  intei 
of  their  two  children,  who  died  in  infancy,  and  that  this  interest  passed 
their  deed  to  the  appellant;  that  appellant  was  entitled  under  his  deed 
the  use  and  occupation  of  the  «eventy-flve  acres  during  the  life  of  J. 
Simmons,  and  that  the  death  of  J.  G.  Simmons,  hia  five  children  would 
entitled  to  five-sevenths  of  this  one-sixth.  The  defendant,  Delmazzo,  I 
appealed,  and  plaintiffs  prosecute  a  cross  appeal.  Appellant  insists  that  t 
children  of  J.  G.  Simmons  are  chargeable  with  his  negligence  and  fraud 
against  his  rights  as  an  innocent  purchaser  for  value;  and  that  they  ha 
lost,  in  consequence  thereof,  the  land  willed  to  them  by  their  uncle;  seoon 
it  is  claimed  that  as  the  will  of  Albert  Simmons  was  not  recorded  in  Nelsi 
county,  where  the  land  was  located,  that  their  claim  to  the  laud  in  oonti 
versy  is  equitable,  and  that  in  this  contest  between  equities,  he  has  t 
better  one 

We  can  not  concur  in  either  contention.  The  will  of  Albert  Simmons  w 
properly  proven  and  admitted  to  record  by  the  county  court  of  the  county 
his  residence,  as  required  by  section  4S49of  the-Kentucky  Statutes,  and  vest 
in  the  children  of  J.  G.  Simmons,  living  at  that  time  oi*  when  they  subs 
quently  came  into  existence,  a  vested  interest  in  remainder  subject  to  the  li 
estate  devised  to  their  father;  and  they  were  not  divested  of  this  interest  eith 
by  the  partition  suit  in  the  Nelson  County  Court  to  which  they  were  not  pn 
ties,  or  by  the  deed  from  Joseph  G.  Simmons  and  wife  to  the  appellant,  Dfi 
mazzo.  He  was  bound  to  take  notice  of  the  facts  disclosed  by  the  record 
They  show  that  this  land  had  been  conveyed  to  George  W.  Simmons  and  h 
wife,  Margaret  E.  Simmons,  by  G.  M.  Hays  and  wife;  that  there  was  nnsu 
sequent  conveyance  by  Margaret  Hays  of  her  interest;  and  that  George  \ 
Simmons  had  conveyed  his  interest  to  each  of  his  six  children,  Albert  ii 
eluded.  These  facts  were  sufficient  to  give  appellant  notice  of  the  intere 
of  Albert  Simmons,  and  ordinary  prudence  on  his  pare  would  have  suggests 
an  examination  of  the  records  of  the  county  in  which  he  died  for  the  pu 
pose  of  ascertaining  whether  he  had  made  disposition  of  his  interest  by  h 
will.  It  certainly  can  not  be  fairly  contended  that  these  infants  should  loi 
the  provision  made  for  them  by  the  will  of  their  uncle  by  the  negligence  < 
appellant  or  the  fraud  or  carelessness  of  their  father. 
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Counsel  for  appellees  has  made  a  very  ingenious  argument  to  show  that 
the  interest  of  the  children  of  J.  Q.  Simmons  is  a  defeasible  fee  and  not  a 
fee  simple.  Section  S343  of  the  Kentucky  Statutes  provides:  "Unless  a 
different  purpose  appear  from  the  express  words,  or  necessary  inference, 
every  estate  In  land  created  by  deed  or  will  without  words  of  inheritance 
shall  be  deemed  a  fee  simple,  or  such  estate  as  the  grantor  has  the  power  to 
dispose  of. ' ' 

In  constming  provisions  of  wills  containing  provisions  similar  to  that  of 
Albert  Simmons,  this  court  has  uniformly  held  that  the  interest  in  remain- 
der was  a  fee  simple  unless  the  remainderman  died  after  the  execution  of 
the  will  prior  to  the  death  of  testat^ir.  (Baxter,  &c.  v.  Isaacs,  24  Ky.  Law 
^p.,  1618,  and  the  authorities  there  cited. ) 

As  the  judgment  of  the  circuit  court  is  In  conformity  with  the  conclusions 
here  reacheii,  it  is  afBnned. 


FITCH,  &c.  V.  DUCKWALL.  &c. 
(Filed  January  36,  lfl04— Not  to  be  reported. ) 

1.  Liens— Appellant  in  assei'ting  a  lien  upon  a  lot  arising  upon  the  assign- 
ment to  her  in  a  family  litigation  of  some  notes,  established  the  fact  that 
the  assignment  was  made  to  her  by  her  father  and  that  the  consideration 
was  paid  by  him  to  the  payee,  the  lien  should  have  been  adjudged  in  favor 
of  appellant. 

2.  Same— Homestead— A  debtor  may  sell  his  homestc'nd  and  reinvest  the 
money  in  another,  and  the  latter  will  not  be  subject  to  general  debts  to 
which  the  former  was  not,  but  he  can  not  sell  his  homestead  and  convert  it 
into  personalty  and  use  it  in  trading  for  an  indefinite  time,  and  then  invest 
that  in  another  homestead  and  claim  it  as  exempt  from  his  antecedent  debts. 

M.  A..  D.  A.  &  J.  G.  Sachs  for  appellants. 

John  S.  Jackman  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  O'Rear. 

Fitch  and  wife  executed  a  mortgage  on  his  lot  to  Brierly  in  1881  to  secure 
two  notes  of  11,500  each.  The  notes  were  some  years  afterwards  assigned  by 
Brierly  to  W.  A.  Duckwall,  who  was  the  father  of  Mrs.  Filch.  W.  A.  Duck- 
wall  died  in  1893,  and  his  executor,  by  the  consent  of  all  his  devisees,  and 
in  a  settlement  of  a  family  litigation  among  them,  assigned  these  notes  to 
Mrs.  Fitch  After  that,  appellee  Fred  Duckwall  brought  this  suit  and 
attached  the  property  covered  by  the  mortgage,  claiming  that  Fitch  had  in 
fact  paid  it  off  before  the  attempted  assignment  to  his  wife;  and  that  the 
assignment  to  her  was  without  consideration;  that  the  mortgage  was  trans- 
ferred to  W.  A.  Duckwall  by  collusion  with  Fitch  to  defeat  and  delay  the 
latter's  creditors;  and  that  Mrs.  Fitch  knew  those  facts  when  she  took  the 
asBignment. 

B.  F.  D.  Fitch  and  D.  T.  Duckwall,  the  executor  of  the  will  of  W.  A. 
Duckwall,  and  the  principal  devisee  thei'ein,  who  is  also  the  brother  of  ap- 
pellant, Mrs.  Fitch,  testified  concerning  that  transaction;  that  the  original 
mortgage  to  Brierly  was  executed  for  a  full  valuable  consideration   is  not 
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denied.  But  it  is  asserted  that  Fitch,  with  his  owd  means,  paid  it  off  to 
Briefly,  thereby  extinguishing  the  debt  and  lien ;  and  if  that  was  so,  his- 
delivery  of  it  afterward  to  W.  A.  Duokwell  oould  not  give  it  any  validity  as- 
creating  a  lien  on  the  property. 

D.  T.  Duokwall,  who  nhowed  oonsiderable  feeling,  and  took  quite  an 
active  and  unnatural  part  in  the  case  against  his  sister  and  her  husband, 
testified  that  he  knew  that  Fitch  paid  off  the  Brierly  mortgage  with  his- 
own  means  because  he  saw  him  do  it,  and  knew  where  he  got  the  money 
used  for  that  purpose.  He  fixes  the  time  and  place,  and  names  those  pres- 
ent. None  of  those  were  living  when  this  suit  came  to  be  tried,  except  D. 
T.  Duckwall  and  B.  F.  D.  Fitch.  The  latter  testified  that  he  was  not  pres- 
ent, and  did  not  furnish  the  money,  or  any  of  it,  to  pay  off  the  debt:  that 
he  was  very  much  pressed  for  money,  even  for  necessities,  and  was  hope- 
lessly insolvent,  and  that  W.  A.  Duckwall,  who  knew  the  situation,  bought- 
in  the  mort-gage  notes  and  held  them  to  save  his  daughter  her  home.  It  is 
shown  conclusively  that  Col.  W.  A.  Meriwether  wrote  the  assignment  of  the 
notes.  He  testified  that  he  wrote  the  assignment  and  remembered  the  trans- 
action ;  that  it  occurred  in  his  office,  and  not  at  the  place  fixed  by  D.  T. 
Duckwall;  that  neither  D.  T.  Duckwall  nor  B.  F.  D.  Fitch  were  present; 
that  the  eonsideration  was  paid  to  Brierly  by  W.  A.  Duckwall  in  the  pres- 
ence of  the  witness. 

In  the  record  is  the  assignment  of  the  notes  by  D.  T.  Duckwall,  as  execu- 
tor of  W.  A.  Duckwall,  to  Mrs.  Fitch,  in  part  settlement  and  compromise 
of  the  suit  attacking  the  will  and  D.  T.  Duckwall's  interest  under  it. 
Nothing  appears  in  that  paper  to  discredit  the  validity  of  the  notes  and 
mortgage.  This  was  all  the  evidence  on  this  point.  We  think  the  weight  of 
it  is  clearly  with  appellants,  and  the  circuit  court  should  have  adjudged  the 
lien  in  favor  of  Mrs.  Fitch. 

2d.  The  consideration  for  appell*^e's  debt  was  labor  done  in  1873  to  1875. 
This  was  settled  by  a  note  dated  1877,  and  later  reduced  to  a  judgment.  Ap- 
pellant bought  the  lots  in  contest  in  1876.  He  claims  a  homestead  exemp- 
tion from  appellee  debt.  Before  1873  appellant  owned  a  farm,  which  w^as  his 
hojnestead.  He  claimed  to  have  sold  it,  and  reinvested  $3,000  of  the  purchase 
money  in  the  lots  in  suit.  As  a  matter  of  fact  he  invested  the  proceeds  of 
the  farm  in  business,  in  merchandising  and  trading;  and  later  took  the  pro- 
ceeds of  that  business  and  invested  it  in  the  lots  on  which  the  present  home 
was  built.  A  debtor  may  sell  his  homestead  and  reinvest  the  money  in 
another,  and  the  latter  will  not  be  subject  to  general  debts  to  which  the 
former  was  not.  But  he  can  not  sell  his  homestead,  and  convert  It  into- 
personalty,  and  use  it  in  trading  for  an  indefinite  time,  and  then  invest 
that  in  another  homestead  and  claim  it  as  exempt  from  his  antecedent  debts. 

The  circuit  court  properly  denied  the  claim  of  homestead  exemption  in 
this  case 

3d.  The  debtor.  Fitch,  executed  a  general  deed  of  assignment  for  the  ben- 
efit of  hi»  creditors  In  1894,  before  the  enactment  of  the  present  statute  on 
that  subject.  We  are  of  opinion  from  the  proof  that  his  purpose  was  to  hin- 
der and  delay  his  creditors,  and  that  it  gave  grounds  for  the  attachment  of 
his  property  by  creditors.  The  rights  of  the  parties  were  fixed  under  the 
former  statute.    The  act  of  March  16,  1894  (sections  74-96,  Kentucky  Stat- 
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TrtesV  ^«8  »<rti  intjended  to  be  retroactive  so  as  to  disturb  rights  and  liabiP  . 
ities  tecurred  before  its  passage,  although   so  far  as  the  practice  was  con- 
cerned, the  new  act  applied  in  winding  up  assigned  estates. 

The  judgment  of  the  circuit  court  is  reversed  and  cause  remanded,  with 
direolilons  te  entier  a  judgment  giving  appellant,  E.  Laura  Fitch,  a  lien  on 
the  attached  property  next  in  priority  to  the  taxes  and  street  improvement 
■claims;  then  aid  judge  appellee  a  lien  for  his  debt,  interest  and  costs,  and 
sustaining  hsis  «ttaolin»ent,  and  denying  appellant's  claim  to  homestead  in 
the  4ots.     And  for  any  other  necessiiry  proceetlings  not  inconsistent  herewith. 


O'KEAlt  V.  COMMONWEALTH. 
(Flietl  January  27,  l€04--Xot  to  be  reported.  ) 

1.  €7riminal  law — Oewitinuaiwe-— Upon  the  calling  of  appellant's  case  fo^ 
triall  :the  announcement  by  the  sheriflf  under  a  mistaken  Ixilief  that  no  sub- 
p<pna  had  been  l^vuecl  for  his  witnesses,  when  such  subpoena  had  been  issued 
and  i^laced  in  tiH5  hands  of  the  sheriflf,  and  his  regularly  employed  counsel 
I)eing  absent  the  ^-oiirt  appointed  counsel  and  directed  the  trial  to  proceed 
over  fc is  objection,  it  was  ernir  for  the  trinl  court  to  overrule  a  motion  for 
a  CO  Hit  J  nuance  up<»n  a.ppellant's  filing  an  atTidavic  that  the  witnesses  if  pres- 
ent would  testify  thac  he  was  attempting  to  use  his  knife  on  Ed.  Jackson 
in  hJs^elf  defense,  and  that  Kertie  Page  was  stabbed  {icciilentally,  the  charge 
agaiiMit  him  being  for  cutting  and  wounding  Bertie  Page  with  the  intent  to 
kill  her. 

2.  Saiaie— Instructions— Where  upon  a  trial  for  cutting  and  wounding  with 
Intent  to  kill,  defense  is  made  that  he  was  striking,  at  one  in  self  defense 
and  aecitlentally  strucic  another,  an  instruction  should  lie  givtm  to  the  effect 
that  if  he  so  struck  in  self-defense  and  wounded  another  he  can  not  be 
found  guilty  of  malluiously  stabbing  such  other  person. 

Mnury  Kemper  for  appellant. 

\.  B.  Hays  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  defendant  was  indicted  for  maliciously  cutting  and  wounding  one  Ber- 
tie P.ige  with  intent  to  kill  her. 

He  was  arrested  in  the  month  of  August  and  confined  in  jail.  On  the  8th 
of  ,*^,^pteniber  the  court  set  the  case  for  trial  on  the  11th  of  the  s/ime  month. 
t)n  the  first- named  date  he  obtained  a  subpc^ma  for  witnesses  and  placed  it 
in  the  hands  of  the  sheriflf  to  be  executed.  On  the  day  the  case  was  called 
for  trial  the  defendant's  employed  counsel  was  temporarily  absent  from  the 
courthouse,  thereupon  the  court  appointed  counsel  for  the  defendant  and 
ordered  the  trial  to  proceed  over  the  objection  of  the  defendant.  When  it 
was  announced  that  the  defendant  desired  his  witne.sses  to  Ix?  called  the 
sheriflf,  under  a  mist;iken  belief,  announced  that  no  subpa^nahad  been  issued 
for  his  witnesses.  After  the  jury  had  been  sworn  defendant's  employed 
counsel  appeanni  and  moved  the  court  to  set  aside  the  swearing  of  the  jury 
and  continue  the  case  and  the  tourt  overruled  the  motion,  the  Common- 

vol.  25—97 
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'Wealth's  attorney,  so  far  as  the  record  shows,  did  not  consent  that  tht 
^vit  should  be  read  as  the  deposition  of  the  absent  witnesses. 

The  testimony  of  these  absent  witnesses  would  have  tended  to  show 
the  defendant  was  attempting  to  use  his  knife  on  Ed.  Jackson  in  his  n 
Bary  self  defense;  and  that  Bertie  Page  was  stabbetl  accidentally  by  thi 
fendant.  The  court  evidently  overruled  the  motion  for  continuance 
the  theory  that  the  defendant  did  not  use  due  diligence  to  procure  the  at 
ance  of  his  witnesses. 

On  the  8th  day  of  September,  after  a  day  had  been  fixed  for  the  tri 
the  c'ise,  the  defendant  only  had  three  days  in  which  to  procure  the  ati 
ance  of  his  witnesses  and  he  promptly  procured  a  subpa»na  for  them 
placed  it  in  the  hands  of  the  sheriff  with  an  Indorsement  showing:  that 
did  not  live  more  than  a  mile  from  the  courthouse.  We  are  of  the  opi 
that  he  us<h1  proper  diligence  to  procure  the  attendanct»  of  his  witnesses, 
that  the  court  erred  in  overruling  his  motion  for  continuance.  As  i 
will  be  another  trial  of  the  case,  the  court  suggests  that  an  additions 
structlon  should  have  been  given.  The  claim  of  the  defendant  Is  tht 
was  striking  at  Jnckson  in  self  defense,  and  in  doing  that,  if  at  al 
stabbed  Bertie  Page.  If  he  struck  at  JacksoQ  in  self-defense,  and  in  d 
HO,  he  wounded  her,  he  could  not  be  found  guilty  of  maliciously  st^b 
her.     None  of  the  Instructions  embnvce  this  view  of  the  case. 

The  judgment  Is  reverseil  for  proceedings  consistent  with  this  opinion 


UNITED  LOAN  AND  DEPOSIT  BANK  OF  CAMPBELLSBURii 
v.  BITZEU,  &c. 

(Filed  January  27,  1904.) 

1.  Mortgages— Assignment— Where  G.  executed  a  mortgage  on  lots  t 
and  subsequently  borrowed  moni-y  from  B.  to  purchase  materials  for  si 
Improvements  with  the  agreement  that  he  would  assign  over  to  B.  the 
tract  with  the  city  and  all  warrants  to  be  received  thereunder,  and  i 
assigned  to  B.  all  rights  under  the  contract  and  all  warrants  to  lie  rece 
thereunder,  Held— That  as  to  the  mortgage  exeouti»d  to  C,  B.  has  no  liei 
the  land  by  reascm  of  the  apportionment  warrant  assigned. 

2.  Same— Where  a  warrant  was  received  from  a  city  for  street  Inipr 
ments  on  land  mortgaged  to  another,  such  warrants  directing  the  holdt 
pay  himself  so  much  money.  I)eing  both  the  payor  and  the  payee  of 
paper,  could  not  by  assigning  it  vest  the  right  of  action  in  the  asslgne<^ 
give  him  any  lien  as  against  third  parties. 

Carroll  &  Carroll  and  Wallace  &  Miller,  for  appellant. 

Alfred  Seligman  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  E 
Blon. 

Opinion  of  the  court  by  .Judge  Hobson. 

On  July  18,  1892,  Michael  Gleason  executed  to  John  I.  Calloway  his  i 
for  |3,(X)0,  and  a  mortgage  to  secure  It  on  Fome  lots  on  Floyd  street  ln| 
city  of  Louisville.  The  note  and  mortgag  *  were  assigned  by  Callowa; 
appellant,  the  United  Loan  and  Deposit  Bank,  who  filed  this  suit  to  enfc 
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Ita  lien.  Peter  Bitzer  was  made  a  defendant  to  the  action,  and  set  up  the 
faot  that  Michael  Gleason,  in  the  year  1898,  made  a  contract  with  the  city  of 
liOUisTiUe  for  the  improvement  of  Floyd  street  between  the  center  line  of 
Maii^nolia  avenue  and  the  center  line  of  Burnett  avenue;  that  upon  the  exe* 
<)ation  of  this  contract  Gleason  desired  to  borrow  money  from  Bitzer  to  pur- 
tshaae  the  necessary  inaterial8,and  to  pay  for  the  worl:  required  in  the  construc- 
tion of  the  improvement  as  provided  by  his  contract;  that  with  the  express 
•agreement' between  him  and  Gleason  that  Gleason  should  assign  over  to  him 
the  contract  with  the  city  and  all  the  warrants  to  be  received  thereunder, 
Bitier  advanced  to  Gleason  in  money  the  full  value  of  the  contract  and  of 
-all  warrants  to  be  received  thereunder  and  Gleason  assigned  to  Bitzer  all  his 
4rlghts  under  the  contract  and  all  money  and  warrants  to  be  received  there- 
under«  of  all  which  the  city  of  Louisville  had  due  notice;  that  under  Bitzer's 
supervision  and  by  his  direction  ard  with  his  means  and  money  the  im- 
provement was  made;  that  Bitzer  paid  with  his  own  means  for  all  of  the 
luacerial  used  in  and  the  work  done  on  the  improvement;  that  Gleason  did 
not  furnish  any  of  the  material,  or  pay  for  any  of  the  material  or  work,  but 
the  Improvement  was  wholly  constructed  by  Bitzer  and  at  his  expense;  that 
three  warrants  were  issued  by  the  city  for  the  cost  of  the  improvements 
"Which  was  chargeable  to  Gleason 's  property,  and  these  warrants  were  issued 
to  Bltifer.  On  these  facts  Bitzer  claimed  a  lien  on  the  land  -for  the  amount 
-of  the  warrants.  A  demurrer  having  been  sustained  to  this  pleading,  Bitzer 
filed  an  amended  pleading,  in  which  he  allgeed  that  the  improvement  in 
tront  of  the  property  of  Gleason  enhanced  its  value  to  the  extent  of  its  cost. 
The  court  thereupon  overruled  the  demurrer  to  the  answer  as  amended,  and, 
the  case  being  submitted  for  final  hearing,  entered  judgment  giving  Bitzer 
preference  over  the  mortgage  executed  to  Calloway,  and  from  this  judgment 
the  bank  appeals. 

We  need  not  consider  whether  the  allegations  of  the  answer  as  amended 
were  suflScient  to  entitle  Bitzer  to  precedence  over  the  mortgage.  The  alle- 
gations of  the  answer  were  aptly  denied  by  a  reply,  and  the  only  proof  taken 
to  sustain  the  allegations  of  the  answer  is  the  deposition  of  Bitzer  himself 
Iknd  the  deposition  of  his  clerk,  Wilkes.  Exceptions  were  filed  to  the  evi- 
dence of  Bitzer  on  the  ground  that  Gleason  being  dead,  he  could  not  testify 
for  himself  as  to  any  transaction  between  him  and  Gleason.  This  exception 
wa8  Well  taken.  The  testimony  of  Bitzer  as  to  transactions  between  him 
*nd  Gleason,  who  is  dead,  can  not  be  considered,  for  he  can  not  tesitfy  for 
himself  under  section  60(5  of  the  Code,  as  to  a  transaction  with  the  decedent. 
<Turner  v.  Mitchell,  22  Ky.  Law  Rep.,  1784;  Trail  v.  Turner,  22  Ky.  Law 
Bep.,  100;  Murray  v.  East  End  Improvement  Co.,  22  Ky.  Law  Rep.,  1477.) 
Wilkes  states  that  he  kept  books  for  Bitzer;  that  Bitzer  was  the  surety  of 
-Gleason  in  the  contract;  that  Bitzer  furnished  groceries  and  money  to 
'QleasoQ  to  do  the  work  with,  commencing  in  the  first  part  of  April,  1898; 
that  they  were  furnished  under  the  agreement  that  Bitzer  was  to  have  an  ap- 
portionment warrant  for  enough  to  cover  the  amount  advanced,  the  arrange- 
ment having  been  made  before  the  work  was  done  or  the  advances  made. 
He  files  with  his  deposition  an  itemized  account  running  from  April  11, 
1898>  to  August  81,  and  footing  up  |1,76A.(54.  This  he  says  is  the  correct 
■account  of  the  advances.    The  entire  amount  of  Gleason *s  contract  was 
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16,012.92.  There  were  three  warrants  issued  against  the  property  of  Grea.^n  ; 
one  for  $119.19,  another  for  $1,631,  and  the  third  for  $182.91.  All  the  other- 
warrants,  nineteen  in  number,  appear  to  have  been  collected  by  Gleason  or 
by  K.  F.  Finley,  his  assignee.  Only  the  three  warrants  against  Gleason 'r 
own  property  appear  to  have  come  into  the  hands  of  Bitzer.  These  were 
dii^oted  by  th«  city  to  be  is.«iued  to  Gleason,  and  were  endorsed  by  Gleason 
to  E.  F.  Fin  ley,  and  by  Fin  ley  to  Bitzer.  Each  of  them  orders  M.  Glen  sod 
to  pay  to  M.  Gleason  the  amount  therein  specified  for  improving  Floyd  street 
from  Bnrpett  to  Magnolia  avenue.  The  warrant  of  the  city  in  favor  of 
Gleason  on  himself  must  stand  as  a  note  where  the  same  person  is  both  the 
obligor  and  the  obligee.  When  Gleason  received  the  warr^int  from  the  city 
directing  himself  to  pay  himself  so  much  money,  he,  being  both  thi'  pnyor 
and  the  payee  of  the  paper,  could  not.  by  assigning  it,  vest  any  ripht  of 
action  in  his  assignee,  or  give  him  any  lien  on  the  land  as  against  third 
parties.  Thus  where  a  note  Jhas  been  paid  oflf.  which  is  secured  by  a  lien  on 
land,  the  obligor  can  not  again  put  it  out  in  circulation  and  thus  civate  a 
lien  on  the  land  as  to  third  persons.  If  G  lea  .son  had  continued  to  hr)ld  these 
warrants  he  could  not  have  set  them  up  himself  as  against  the  mortgage 
executed  to  Calloway  and  Bitzer  as  his  assignee  is  simply  substituted  to  his 
rights.  (Allen  ,v.  Shadburn,  1  Dana,  68:  Morrison  v.  Stockwell,  9  Dana, 
172;  Muhling  v.  Sattier,  8  Met.,  285:  Logan  County  Bank  v.  Barclay,  104 
Ky. .  97.)  It  is  true  Bitzer  was  Gleasou's  surety  in  the  contract  and  he 
made  advances  to  him  upon  the  promise  of  an  apportionment  warrant.  His 
account  seems  to  consist  in  the  main  of  merchandise  to  the  hands  or  feed, 
and  ran  along  from  day  to  day  in  small  amounts  from  April  to  August. 
By  furnishing  this  money  to  his  principal  he  stood  in  no  diffeivnt  light  than 
any  other  surety  making  advances  to  his  principal,  in  carrying  out  the  con- 
tract. The  fact  that  Gleason  promised  to  assign  him  an  apportionment  war- 
rant to  secure  him  does  not  help  him  when  this  promise  was  not  carried  out 
in  the  making  of  a  valid  assignment.  Thjs  assignment  by  Gleason  of  the 
warrants  payable  to  himself  on  himself  was  as  to  thlrtl  p'lrties  in  law  no 
assignment.  Thei*e  is  nothing  in  the  Case  to  sustain  the  allegations  of  the 
answer  that  Bilzer.  as  surety,  took  charge  of  the  work  and  performed  the 
contract  at  his  expense.  The  authorities  relied  on  for  appellee  are,  there- 
fore, inapplicable,  and  we  have  the  case  .simply  of  a  debtor  assigning  to  his 
creditor  for  his  security  a  paper  which,  as  to  third  parties,  was  unenforce- 
able.    (Ryan  v.  Doyle.  79  Ky,  303;  Thompson  v.  George,  b6  Ky.,  3ll.  i 

We.  therefore,  conclude  that  as  to  the  mortgage  executed  by  the  decedent 
to  Calloway,  Bitzer  has  no  lien  on  the  land  bx  reason  of  the  apportionment 
warrant  assigned  to  him  by  Finley. 

The  judgment  is,  therefore,  reversed,  with  directions  to  enter  a  judgment 
In  favor  of  the  bank. 


FRIP:XD,  &c.  v.  MEANS. 

(Filed  January  27,  1904— Not  to  be  reported.) 

Liens— ln.«itructions— Where  appellee  sold  a  tract  of  land  reserving  a  lien 
for  the  unpaid  purchase  money,  and  it  was  fold  under  a  judgment  to  satisfy 
*-  lien  of  a  creditor  of  the  vendee,  the  fact  that  the  vendee  sold  a  lot  which. 
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"^VWd  Inttlticied  In  the  sale  under  the  Judgment,  does  not  entitle  the  purchaser 
'^t  that  lot  to  maintain  an  atition  against  the  appellee,  who  was  made  a  party 
^%o  the  sale  for  the  purpose  of  requiring  him  to  set  up  his  original  purchase- 
money  Hen,  for  damages  resulting  to  her  on  account  of  the  sale.  Appellant 
"Was  not  made  a  party  to  the  action  because  she  had  not  put  her  deed  to 
record  and  those  in  charge  of  the  litigation  bad  no  knowledge  of  her  interest. 

D.  W.  Steele,  Jr.,  for  appellants. 

Thos.  K.  Brown  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  C.  W.  Means,  sold  a  tract  of  land  In  Ashlnnd.  Boyd  county, 
Kentucky,  to  a  tjorporation  known  as  the  Ashland  Improvement  Co.,  re- 
serving a  lien  for  the  unpaid  purchase  money,  amounting  to  the  sum  of 
"•6,000.  Subsequently,  the  corporation  borrowed  a  sum  of  money  from  S.  B. 
Buckner,  and  to  secure  payment  of  the  debt,  executed  and  delivered  to  him 
a  mortgage  upon  the  land  in  question. 

Afterwards,  it  sold  lot  No.  0.  in  block  809,  size  50  by  U2\4  feet  on  Fifteenth 
street,  to  A.  C.  Campbell,  who  sold  it  to  appellant.  Emma  L.  Friend.  The 
latter,  for  some  reason,  failed  to  put  her  ^eed  to  it*corti.  The  Catlettsburg 
Kational  Bank  instituted  an  action  in  the  Boyd  Circuit  Court  against  the 
Ashland  Improvement  Co. ,  seeking  a  sale  of  its  property  and  effects.  In 
this  action,  S.  B.  Buckner,  on  his  petition,  was  made  a  party  defendant, 
and  sought,  by  cross  petition,  to  enforce  his  lien  against  the  property  mort- 
gaged to  him,  which  included  the  lot  involved  in  this  action.  To  this  cross 
petition,  appellee  C.  W.  Means  was  made  a  defendant,  and  required  to  set 
up  his  lien  for  the  unpaid  purchase  money  upon  the  lot  and  realty  covered 
thereby,  which  he  did.  Appellant  not  having  placed  her  deed  upon  record, 
was  not  made  a  party  defendant  to  these  proceedings. 

Afterwards,  the  action  proceeded  to  judgment,  wherein  appellee's  vendors 
lien  for  the  unpaid  part  of  the  purchase  money  due  him,  being  the  sum. of 
f6,000,  was  enforced,  as  well  as  the  mortgage  lien  to  Buckner,  and  a  judg- 
ment rendered,  decreeing  a  stile  to  satisfy  the  debts  in  question.  In  the  sale 
so  had,  appellant's  lot  was  sold  to  Robert  Russell  for  the  sum  of  1150.  After- 
wards, Robert  Russell  received  from  appellant  the  .sum  of  11(58.^0,  that  l>eing 
the  amount  of  the  purchase  money  paid  by  him,  together  with  accrued  in- 
terest and  costs.  In  order  to  make  this  payment,  appellant  received  186 
from  her  remote  vendor,  the  Ashland  Improvement  Co. ;  the  balance,  she 
furnished  herself.  Having  settled  with  Russell,  and  in  this  way  quieted 
her  title  to  her  lot,  she  InstiTuted  this  action  again.«it  appellee,  substantially 
alleging  the  foregoing  facts,  and  claiming  that  she  had  been  damaged  in  the 
«um  of  $1,050  (that  being  the  amount  paid  by  her  to  Campbell  for  the  lot), 
by  reason  of  the  fact  that  he  had  wrongfully  failed  to  make  her  a  party  de- 
fendant to  the  suit  in  which  he  enforced  his  vendor's  lien,  and  praying  judg- 
ment for  the  sum  sued  for.  There  is  no  basis  in  law  for  such  an  action  as 
this. 

On  the  agreed  facts,  appellant  has  lost  only  the  difference  between  $168.20, 
the  amount  she  paid  Russell,  and  $85,  the  amount  furnished  her  by  the  Ash- 
land Improvement  Co.,  or  183.20;  and  her  damage,  In  any  event,  does   not 
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exceed  that  amount.  Appellee  was  under  no  duty  to  make  her  a  party  cle*^ 
fendant  to  the  action  in  which  he  set  up  his  vendor's  lien,  even  if  he  hftd 
known  she  owned  an  interest  in  the  land.  No  legal  right  of  hem  f)oulcl  be- 
prejudlced  in  an  action  to  which  she  was  not  a  party,  and  properly  before^ 
the  court.  That  she  was  not  made  a  party  was  due  to  the  fact  that  she  had 
not  placed  If^r  deed  to  record,  and  those  who  were  in  charge  ol  the  liliga-^ 
tion  had  no  knowledge  of  her  interest.  If  she  had  been  made  a  party,  she 
oould  not  have  fared  better  than  she  did,  as,  under  the  agreed  facts,  she  bad 
no  defense,  either  to  the  vendor's  Hen  of  appellee,  or  the  mortgage  Hen  of 
S.  B.  Buckner. 

Her  only  remedy  for  the  loss  she  sustained  is  upon  the  warranties  she 
holds  from  her  immediate  and  remote  vendors.  This  action  is  both  unique- 
and  untenable;  wherefore,  the  judgment,  peremptorily  instructing  the  jury 
to  find  in  favor  of  the  appellee,  is  affirmed. 


NORTH  V.  ROJERS. 

(Filed  January  2@,  190i— Not  to  be  reported. ) 

Estoppel— Where  appellee  said  to  appellant  that  he  was  owing  E.  as  muoh 
as  E.  was  owing  him,  and  that  the  balance  of  the  purchase  price  of  land 
would  be  settled  that  way,  and  appellant  bought  the  land  tvom  £.  upon  th» 
faith  of  the  statement  of  appellee  that  he  would  look  to  £.  for  the  payment, 
of  the  balance  of  purchase  price,  under  a  pleading  setting  up  these  faols  aiK 
pellee  is  estopped  from  asserting  a  lien  on  the  land  sold. 

J.  A.  Violett  for  appellant. 

Ira  Julian  for  appellee.  , 

Appeal  from  Frankhn  Circuit  Court^J 

Opinion  of  the  oourt  by  Judge  Nunft'. 

On  the  7th  day  of  October.  1898,  ^the  appellee  sold  to  J.  H.  Ethington  a 
tract  of  land  for  the  price  of  I8<X).  Ethington  paid  a  part  of  the  purchase 
price  and  executed  several  notes  for  the  balance;  two  of  the  notes  for  I178.8& 
each  remain  unpaid,  for  the  recovery  of  which  the  appellee  brought  thU 
action  against  J.  H.  Ethington,  Green  McCarty  and  appellant,  Josexkb 
North,  Ethington  having  sold  this  laud  to  Green  McCarty,  and  he  sold  and 
conveyed  it  to  appellant. 

The  appellee's  petition  was  in  the  ordinary  form  by  which  he  sought  ta 
enforce  a  lien  for  his  unpaid  purchase  money  upon  the  land  of  appellant. 
Api)ellant  filed  his  answer  to  which  a  demurrer  was  sustained,  then  he- 
amended  his  answer,  and  that  part  of  it  material  to  the  question  involved 
in  this  case  is  as  follows:  "Defendant  si*ys  that  the  aforesaid  conveyance  was. 
made  by  McCarty  to  him  and  before  he  had  paiA  McCarty  on  said  land  and 
before  the  contract  of  purchase  had  been  completed  the  plaintiff,  Henry 
Rogers,  said  to  this  defendant  that  the  defendant.  Ethington,  was  at  that 
time  sawing  him  (the  plaintiff)  a  large.^bill  of  lumber,  the  sawing  of 
which  would  alx)ut  come  to  as  much  as  Ethington  was  owing  him  on  that 
land,  and  that  whatever  Ethington  owed  him  would  be  settled  by  him  li^ 
that  way,  and  if  defendant  should  buy  said  land  from  this  McCarty  and  pay^ 
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for  same,  if  he  desired  to  do  so,  and  that,  he,  the  plaintiff,  would  give  him 
no  trouble,  and  would  not  look  to  him  for  the  payment  of  the  unpaid  pur- 
chase money  on  said  land,  if  any,  but  would  look  to  Ethington  and  make 
his  payments  out  of  him  and  not  either  he  or  McCarty.  Defendant  says 
that  relying  upon  said  statements  of  the  plaintiff  that  he  would  look  to  * 
Ethington  and  not  to  him,  and  that  the  plaintiff  would  give  him  no  troubla 
about  said  land  he  bought  the  tract  of  land  from  McCarty  in  the  presence  of 
plaintiff,  and  made  the  first  payment  thereon  to  McCarty  in  his  presence, 
and  that  McCarty  then  and  there  offered  to  pay  to  the  plaintiff  and  tendered 
him  the  money  in  any  sum  the  defendant  then  owed  him,  and  the  plaintiff 
refused  to  take  said  sum  or  any  pirt  thereof,  and  said  again  that  he  looked 
to  Ethington  and  not  to  either  of  these  defendants.  Defendant  says  that  on 
the  Ist  day  of  March,  lfl02,  when  his  second  payment  was  due  to  the  defend- 
ant, McCarty,  he  went  with  the  defendant  McCarty  to  the  plaintiff  and  paid 
the  said  McCarty  the  second  payment  in  the  presence  of  the  plaintiff,  and 
the  snid  McCarty  again  offered  to  pay  the  plaintiff  any  sum  that  was  due 
from  Ethington  to  him  on  said  tract  of  land  at  that  time,  and  the  plaintiff 
refused  to  accept  said  money,  or  any  part  thereof. 

'^Defendant  says  that  before  he  paid  the  said  McCarty  the  last  payment,  he, 
offered  to  pay  the  plaintiff  the  said  sum,  but  he  failed  and  refused  to  accept 
same  or  any  part  thereof  from  him.  Defendant  says  that  relying  upon  said 
statements  and  conduct  of  the  plaintiff  In  telling  him  that  he  would  not 
bother  him  or  look  to  him  for  the. money  or  the  said  McCarthy,  and  he  re- 
fusing to  take  said  payments,  he  purchased  said  land  and  paid  therefor  the 
money  paid  thereon,  and  all  that  isduethe  defendant,  McCarty.  and  all  with 
the  exception  of  1350.  $100  of  which  is  now  due,  and  remainder  will  be  due 
on  the  Tst  day** of  March,  1W8. " 

*'He  did  not  know  that  Ethington  was  indebted  to  said  Rogers.  Defendant 
says  that  by  ail  of  which  Henry  Rogers  is  estopped  to  assert  any  lien  against 
his  land  for  the  payment  of  the  debt  agalxist  Ethington  and  McCarty,  and  is 
estopped  to  have  said  land  sold."  To  this  amended  answer  the  lower  court 
sustained  a  demurrer.  The  st^ements  in  this  amended  answer  by  demurrer 
are  admitted  to  be  true.  These  allegations  being  true  it  is  impossible  for  us 
to  see  how  in  equity  and  good  conscience  the  appellee  is  entitled  to  enforce  a 
lien  on  appellant's  land,  unless  it  be  by  subrogation  to  the  rights  of  Ething- 
ton and  McCarty.  Tender  this  pleading  he  is  certainly  estopped  from  the  re- 
covery of  any  greater  sum  than  1350,  and  then  only  for  such  interest  as 
North  agreed  to  pay  McCarty. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


DONNluIJ^Y  V.  DONNELLY. 
(Filed  Janu»i»y  87,  1004-Not  to  be  reported.) 

1.  Divorce— Alimony— While  thi«  court  has  no  jurisdiction  upon  appeal 
from  judgment  granting  divorce,  yet  it  will  look  into  the  merits  of  such 
judgment  for  the  purpose  of  ascertaining  whether  an  award  of  alimony  is 
proper. 

2.  Same— Where  the  evidence  i8*.notvBufiicient  to  authorize  the  judgment 
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tor  divorce,  It  was  erroneous  to  award  nlituony,  but  a  fee  of  $250  to  the  attor- 
ney who  brought  the  suit  where  such  allowance  is  supported  by  suffloient 
evidence  will  be  upheld. 

W.  P.  Sandidge  and  John  S.  Rhea  for  appellant. 

E.  B.  Drake  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  appellee  for  an  absolute  divorce  from  her 
husband,  the  appellant,  on  the  ground  of  adultery.  By  amended  petition, 
she  sat  up  the  additional  ground  of  cruel  and  inhuman  treatment,  but,  as 
no  effort  was  made  to  substantiate  this,  it  may  1)e  dismissed  from  further 
consideration. 

Appellee  left  the  home  of  her  husband  upon  the  ground  mentioned  in  her 
pleading,  and  notified  him  of  her  determination  never  to  return.  Upon 
final  trial  the  chancellor  awarded  appellee  a  divorce  a  vinculo  matrimonii, 
the  sum  of  $750  alimony,  and  to  her  counsel  the  sum  of  5250  as  attorney's 
fee.  As  this  court  has  no  jurisdiction  to  entertain  an  appeal  from  a  judg- 
ment granting  a  divorce,  appellant  has  appealed  from  so  much  of  the  judg- 
ment as  awards  alimony  and  attorney's  fee.  We  have  often  held,  that, 
while  we  have  no  jurisdiction  of  a  judgment  granting  a  divorce,  yet,  we 
will  look  into  the  merits  of  the  judgment  for  the  purpose  of  a^cert/ilning 
whether  or  not  the  award  of  alimony  is  proper,  and,  if  it  be  found  that  there 
was  no  legal  basis  for  the  divorce,  the  award  of  alimony  would  be  reversed. 
<Lee  V.  Lee,  1  Duvall,  197;  Beall  v.  Beall,  80  Ky.,  (.75;  Woolfork  v.  Woolfork, 
17  Ky.  Law  Rep.,  20  )  . 

While  entertaining  the  highest  respect  for  the  opinion  of  the  chancellor, 
we  are  utterly  unable  to  preceive  upon  what  evidence  the  judgment  of 
divorce  is  predicated.  There  was  no  testimony  on  this  subject  which  could, 
at  best,  more  than  rise  a  suspicion  of  improper  conduct,  and,  without  going 
into  the  matter  in  detail,  we  can  J^ay  that  a  careful  reading  establishes  the 
conviction  that  appellee  wholly  failed  tii  prove  the  allegations  of  her  peti- 
tion. The  letters,  which  were  introduced,  were  incompetent,  as  there  was 
no  evidence  as  to  who  they  were  written  by,  or  that  they  were  addressed  to, 
or  received  by,  appellant.  Appellant's  daughter,  whose  testimony  was  the 
medium  for  the  introduction  of  the  letters  in  question,  could  only  state  that 
they  were  shown  to  her  by  appellee;  she  did  not  know  who  wrote  them,  that 
her  father  had  ever  received  them,  or  where  appellee  obtained  them.  One 
would  hnld  his  character  by  a  precarious  tenure,  if  it  could  be  broken  down 
by  such  evidence  as  these  letters  afford,  couhing  in  the  questionable  shs\\ye 
they  do:  and  especially  is  this  true,  where  the  law  seals  the  lips  of  him  at 
whom  they  ait^  aimed,  and,  in  this  way,  would  place  him  at  the  mercy  of 
appellee,  if  she  chose  to  concoct  and  Introduce  them  against  him.  There 
having  been  no  foundation  laid  for  the  introduction  of  the  letters,  they  were 
incompetent.  We  are  of  opinion  that  the  cuupt  erred  in  granting  thedivoi'ce, 
and,  this  being  true,  it  was  also  erroneous  to  award  alimony.  The  sum  of 
1250  allowed  appellee's  cuunsel  seems  to  have  been  established  by  sufficient 
evidence,  and  is  not  excessive  In  amount.  This  part  of  the  judgment  is 
correct.     (Section  900,  Kentucky  ^Statutes;  Whitney  v.  Whitney,  7  Bush,  620.) 
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Wherefore,  so  much  of  the  judgment  as  allows  to  appellees'  counsel  a  fee 
is  affirmed;  so  much,  as  awards  her  alimony,  is  reversed. 


DEARING,  &c.  V.  MORAN. 
(Filed  January  97,  1904— Not  to  be  reported. ) 

1.  Wills— Debts  of  devisor— Where  the  devisor  of  lands  owed  for  services 
for  nursing  her  while  she  was  sick,  the  devisee  can  not  claim  a  homestead 
in  the  land  as  against  the  debts  of  the  testatrix  from  whom  he  acquired  it. 

2  Where  one  takes  under  a  will  he  must  do  so  with  concomitant  burdens. 
He  can  not  claim  under  the  will  and  against  it. 

Baird  &  Richardson  for  appellants. 

Luther  James  and  C.  H.  Hatchett  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Rebekah  J.  Dearing,  while  sick,  was  taken  to  the  house  of  appellee,  J.  T. 
Moran,  and  was  nursed  and  taken  care  of  l)y  him  until  her  death,  aljout  two 
weeks  later.  She  left  a  will,  by  which  she  devised  all  her  property  to  appel- 
lant, E.  B.  Bearing,  who  about  a  month  afterward  married  his  co-appellant, 
Pernie  Bearing. 

The  property  devised  consisted  of  a  tract  of  land  which  K.  B.  Bearing  has 
since  conveyed  to  his  second  wife,  Moran  brought  this  suit  to  recover  for 
the  nursing  of  and  attention  to  the  first  wife  during  her  last  sickness  and 
to  subject  the  land  to  his  claim.  The  court  allowed  him  $40  for  his  services, 
and  ordered  the  land  sold  for  its  payment.  From  this  judgment  Bearing 
and  wife  appeal.  Wliile  the  evidence  is  conflicting  the  weight  of  it  sustains 
the  chancellor's  judgnjent.  It  shows  that  the  services  were  reasonably 
worth  the  amount  allowed,  and  that  they  were  rendered  upon  promise  of 
compen.sation.  While  the  petition  was  defective  in  not  alleging  such  prom- 
ise or  facts  from  which  a  promise  would  be  inferred,  tiiis  defect  was  cured 
by  the  answer  and  reply  which  made  a  direct  i.ssue  on  the  question  whether 
the  services  were  gratuitou.s.  E.  B.  Bearing  can  not  claim  a  homestead  in 
the  land  as  against  the  debt  of  the  testatrix  from  whom  he  acquired  it.  lie 
takes  the  land  under  the  will  of  his  wife.  It  is  true  that  ns  surviving  hus- 
band he  would  be  entitled  to  a  life  estate  in  the  land,  but  he  can  not  claim 
under  the  will  and  against  It.  Be  conveyed  the  land  to  his  wife,  Pernie,  as 
the  owner  of  it  and  thereby  evinced  a  purpose  to  take  under  the  will.  When 
he  takes  under  the  will  he  must  take  with  conconntnnt  burtlens.  The  land 
was  assets  of  the  estate.  The  facts  warranted  the  chancellor  in  concluding 
that  the  tesUitrix  agreed  to  pay  Moran  for  his  services.  While  it  was  his 
duty  to  take  care  of  his  wife,  she  could  also  contract,  for  nursing  and  thus 
secure  herself  such  comforts  as  she  net'ded.  The  devisee  takes  the  property 
devised  to  him  subject  to  the  debts  of  the  testator  and  the  voluntary  convey- 
ance by  E.  B.  Bearing  to  his  present  wife,  Pernie,  is  no  bar  to  the  prosecu- 
tion of  the  claim.  (Carpenter  v.  Hazelrigg,  20  Ky.  Law  I^ep. ,  231:  Harrison 
V.  Taylor,  21  Ky,  Law  Rep.,  287;  Hchnable  v.  Schnable,  22  Ky.  Law  Rep., 
234.) 

Judgment  affirmed. 
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GLEASON  T.  KENTUCKY  TITLE  CO.,  &c. 

(Filed  January  27,  1904— Not  to  be  reported.) 

Judicial  sales— Inadequacy  of  price— Upon  a  suit  to  enforce  a  mortgage 
lien  where  no  notice  of  service  of  process  was  taken  by  defendant,  whei-e  the 
property  sold  for  greatly  less  than  its  appraised  value,  and  where  the  price 
It  sold  for  was  grossly  inadequate,  where  he  was  an  ignorant  man  and  it 
appears  relied  on  his  agent  to  attend  to  the  matter,  the  surrounding  circum- 
stances are  such  as  afforded  ample  grounds  for  the  interposition  of  the  chan- 
cellor and  the  sale  should  have  been  set  aside. 

B.  F.  Washer  for  appellant. 

Ed.  M.  Louis  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Stephen  A.  Gleason,  owned  a  lot  on  Smyser  avenue,  in 
Louisville,  Ky..  being  187  feet  front  by  140  feet  deep,  upon  which  he  had 
erected  five  cottages,  and  which  is  shown  to  be  worth  from  <4,500  to  $5,000. 
To  secure  an  indebtedness  of  $1,286,  this  property  was  mortgaged  to  the  Ken- 
tucky Title  Co.  Appellant  having  made  default  in  payment,  the  company 
instituted  this  action  to  enforce  its  Hen.  Although  properly  served  with 
process,  appellant,  for  some  reason,  took  no  notice  of  the  action,  until  after 
judgment  and  sale.  The  .property  was  purchased  by  appellee  Solomon 
Bloom,  for  the  sum  of  $2,167.     Prior  to  the  sale,  it  was  appraised  at  $8,250. 

Appellant  filed  exceptions  to  the  sale,  first,  because  of  the  inadequacy  of 
the  price;  second,  because  the  judgment  was  ordered  to  be  executed  imme- 
diately, without  any  reason  therefor ;  third,  the  property  was  sold  as  a 
whole,  when  it  was  susceptible  to  division  without  impairing  its  value. 
These  exceptions  were  overruled  by  the  court,  and  the  motion  of  the  pur- 
chaser to  confirm  the  sale  to  him  was  sustained;  from  which  orders  this  ap- 
peal is  prosecuted.  The  record  shows  appellant  to  be  a  hard  working, 
ignorant  man,  wholly  unused  to  the  methods  of  legal  procedure,  never  before 
having  been  engaged  in  litigation.  He  seems  to  have  taken  no  notice  of 
the  action  against  him,  and  allowed  t^e  proceeding  to  go  on  without  any 
supervision  or  attention  on  his  parr,  or  without  employing  counsel  so  to  do. 
It  appears  that  the  first  time  he  looked  into  the  matter  was  after  the  sale 
bal  taken  pltioe;  he  did  not  know,  as  a  matter  of  fact,  that  the  sale  was 
ordered,  and  did  not  attend  to  protect  his  interests.  There  seems  to  have 
been  some  misunderstanding  between  him  and  his  agent  on  this  subject,  he, 
evidently,  thinking  that  his  agent  would  attend  to  the  matter,  as  he  did  to 
the  collection  of  his  rents,  and  the  repair  of  his  houses. 

The  price  realized  at  the  sale  was  grossly  inadequate  to  the  real  value  of 
the  property,  and,  while  we  adhere  to  the  rule  so  often  announced,  that 
judicial  sales  will  not  be  set  aside  for  mere  inadequacy  of  price,  yet.  we 
think  the  surrounding  clcrumatnnces  in  this  case  afforded  ample  ground  for 
the  interposition  of  the  chancellor:  it  having  always  been  the  rule  that 
while  inadequacy  of  price,  alone,  is  not  sufficient  ground  to  set  aside  a  sale> 
if  there  be  other  ehments  of  substantial  hardship,  or  irregularity,  the  court 
will  seize  upjn  them  in  order  to  pi-event  spoliation. 
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That  the  property  in  question  was  susceptible  of  division  needed  no  evi- 
dence. It  was  137  feet  front  by  140  feet  deep,  and  had  five  separate  cottages^ 
each  with  a  lot  of  27  feet  front.  To  sell  this  property  as  a  whole,  manifestly 
worked  a  Rreat  injustice  upon  appellant.  Purchasers  who  have  large  sums 
to  invest  in  real  property,  as  a  rule,  do  not  buy  cottages;  whereas,  pur- 
chasers who  desire  cottage  property,  are  not,  generally,  able  to  buy  five  at  a 
time;  thus,  the  very  persons  who  would  have  been  most  apt  to  invest  in  the^ 
property  in  question,  had  it  been  sold  in  separate  lots,  were,  by  the  condi- 
tions of  the  sale,  excluded  as  bidders. 

This  case  seems  to  come  within  the  pale  of  the  principle  announced  in 
Van  Meter  v.  Van  Meter,  80  Ky.,  448,  and,  for  the  reasons  stated  in  that 
case,  the  judgment  in  this  is  reversed  for  proceedings  consistent  herewith. 


TIPTON  V.  COMMONWEALTH. 

(Filed  January  27,  1904-Not  to  be  reported.) 

Criminal  law— Evidence — Where  appellant  was  convicted  under  an  indict- 
ment charging  him  with  the  crime  of  breaking  and  entering  a  railroad  car 
and  feloniously  stealing  and  carrying  away  therefrom  **four  railroad 
brasses,"  the  testimony  conducing  to  show  that  appellant  was  one  of  three- 
men  seen  to  go  to  the  car  just  before  it  was  robbed,  and  w^as  seen  to  leave  it. 
just  after  it  was  robbed  of  the  brasses,  the  judgment  was  authorised. 

J.  P.  Edwards  for  appellant. 

N.  B.  Hays,  Attorney  General,  and  Loraine  Mix  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  Divisiqn. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Richard  Tipton,  James  Kerr  and  James  Sullivan  were  in^ 
dieted  by  the  grand  jurors  of  Jefferson  county  of  the  crime  of  breaking  and 
entering  a  railroad  car  of  the  Illinois  Central  Ry.  Co.,  and  feloniously  steal' 
ing  and  carrying  away  therefrom  *'four  railroad  car  brasses." 

The  separate  trial  of  the  appellant,  Richard  Tipton,  resulted  in  a  verdict 
and  judgment  fixing  his  punishment  at  three  years'  confinement  in  the- 
penitentiary,  and  he  has  appealed  and  asks  a  reversal  upon  three  grounds, 
first,  because  there  was  no  competent  evidence  conducing  to  show  guilt,  and 
the  refusal  of  the  trial  court  to  direct  a  jury  to  find  him  not  guilty. 

Three  witnesses  were  introduced  in  chief  by  the  Commonwealth.  M.  J. 
Owens,  a  private  watchman  of  the  railroad  company,  testified  that  a  caboose- 
car  belonging  to  the  company  in  its  yard  at  14th  and  Kentucky  streets  waa 
broken  into  on  the  14th  of  May,  1902,  and  some  car  brass«»s  taken  therefrom. 

William  Cockerell,  also  an  employe  of  the  company,  testified  that  he  liad 
heard  that  the  caboose  had  been  broken  into;  that  he  saw  three  persona 
crossing  the  yard  and  suspecting  them  of  the  crime,  followed  them  to  the 
coal  yard  of  Byrne  &  Hpeed ;  that  one  of  them  went  down  the  alley  and  two 
into  the  yard;  that  these  parties  dropped  the  brasses  which  had  been  stolen 
from  the  caboose  inside  of  the  gate  leading  into  the  coal  yard  about  3:20  in 
the  afternoon  of  the  14th  of  May,  lfl02.  Charles  Pendleton  testified  that  he^ 
•aw  the  appellant,  Tipton,  James  Kerr  and  James  Sullivan  cross  the  yard 
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of  the  Illinois  Central  Ry.  Co.,  in  the  afternoon  of  the  14th  of  May.  1909, 
going  in  the  direction  of  the  caboose  which  was  robbed;  and  that  eight  or 
ten  minutes  afterwards  he  saw  th^in  running  back  pursued  by  Mr.  Cock- 
-erell,  who  was  a  short  distance  behind  theni;  that  he  recognized  each  of 
them  as  the  same  men  he  had  seen  crossing  the  yard  a  few  minutes  before. 

At  this  point  the  Commonwealth  closed  its  testimony  in  chief,  and  the 
attorney  for  defendant  asked  the  court  to  direct  a  verdict  of  not  guilty, 
which  was  properly  overruled,  as  the  testimony  appeared  sufSclent  to  war- 
lant  a  conviction  of  the  defendant.  This  court  has  uniformly  decided  that 
under  section  340  of  the  Criminal  Code,  it  had  no  power  to  reverse  a  judg- 
ment of  conviction  in  a  criminal  case  upon  the  sole  Ki*ound  that  there  was 
not  suflficient  evidence  before  the  jury  conducing  to  show  the  guilt  of  the 
accused.  (Vowels  v.  Commonwealth,  83  Ky:,  193;  Tipper  v.  Commonwealth, 
1  Met.,  «;  Patterson  v.  Commonwealth,  86  Ky.,  313.) 

The  appellant  then  testified  that  he  was  not  in  the  city  of  Louisville  on 
the  14th  of  May,  lflO-3.  and  did  not  commit  the  offense;  that  he  was  not 
arrested  on  this  charge  until  May,  1903,  and  that  after  his- arrest  he  was 
tried  in  the  police  court  and  discharged.  The  Commonwealth  then  offered 
in  rebuttal  ofticers.  Cook  and  Hessian,  who  testified  that  when  they  arrest-ed 
appellfint  in  April  or  Mmy,  1903,  thnt  he  wiid  at  the  time  to  them:  ''What 
are  you  arresting  me  for."  That  old  chargt*  of  breaking  into  an  Illinois  Cen- 
tral Caboose,  away  Iwick  .in  May,  liK)2. '  'J'hat  they  answered  'Yes.'  And 
that  appellant  then  said:  'If  you  arrest  me  on  that  charge,  you  will  have  to 
arre.st  James  Kerr  and  ,Iaiues  Sullivan,  too.'' 

This  testimony  was  objected  to  and  is  made  the  basis  of  a  claim  for  re- 
versal on  two  grounds,  first,  that  if  competent  at  all,  it  was  sulistantive  evi- 
dence and  should  have  been  offered  in  chief;  secoijd,  that  if  admitted  it  was 
only  competent  upon  the  theory  that  it  was  a  confession  of  appellant,  and 
that  the  trial  court  erred  in  not  instructing  the  jury  as  to  confessions  out  of 
court,  as  required  by  section  240  of  the  ("riminal  Code.  There  is  no  ad- 
mission of  guilt  in  the  statement  of  appellant  testified  to  Ijy  the  officers;  on 
the  contrary,  it  scouts  at  the  idea  of  his  guilt.  If  it  tended  to  prove  any 
fact  or  was  competent  for  any  purpose,  it  was  to  show  that  appellant  knew 
at  the  time  of  his  arrest  in  April,  that  he  had  been  previously  charged  with 
the  crime  for  which  he  was  arrested.  Upon  the  whole  case  we  have  found 
no  error  of  law  prejudicial  to  the  substantial  rights  of  the  defendant. 

,ludgmunt  affirmed. 


SICHTS  V.   LOXnSVILLE  &  NASHVILLE  K.  R.  CO. 
(Filed  January  27,  11K)4.) 

Railroads— l):i mages— Where  a  city  ordinance  requires  the  presence  of  a 
liagmaii  at  a  railroad  crossing  to  give  warning  of  the  approach  of  train,  the 
failure  of  a  railroad  company  to  give  the  customary  signals  *it  such  cross- 
ings is  actional)le  negligence. 

2.  Same— Instructions— Evidence— Where  the  evidence  showed  appellant 
was  in  a  buggy  driving  in  the  direction  of  the  crossing  and  when  near  it 
not  seeing  the  flagman  in  the  street  concluded  it  was  safe  to  approach  the 
cros*;ing,  but  when  within  fifteen  or  twenty  feet  of  it,  tiie  engine,  without 
warning,  made  its  approach  and  emitted  a  succession  of  violent  and  unusual 
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noises,  frightening  appellant's  horse,  caufiing  it  to  run  away  throwing  ap- 
pellant from  his  buggy  and  breaking  his  leg,  it  was  sufficient  to  show  negli- 
gence and  a  peremptory  instruction  to  find  for  defendant  was  not  authorized, 
but  the  question  should  have  been  submitted  to  the  jury. 

Clay  &  Clay  for  appellant. 

Yeaman  &  Yeaman  and  B.  D.  Warfleld  for  appellee. 

Appeal  from  Henderson  Circuit  Court 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  A.  B.  Sights,  brought  this  suit  against  the  appellee  for 
damages  for  a  broken  leg,,  which  he  alleges  was  occasioned  by  his  horses 
taking  fright  and  throwing  him  out  of  his  buggy  in  conesequence  of  the 
negligence  of  appellee'ti  nervaiits  in  charge  of  one  or  other  its  trains  in  the 
city  of  Henderson.  Appellee  filed  a  general  demurrer  to  plaintiffs'  petition, 
which  was  overruUd.  They  thereupon  filed  an  answer,  which  was  a  traverse 
and  a  plea  of  contributory  negligence.  The  trial  court  gave  the  jury  a  per- 
emptory instruction  to  find  for  the  defendant  at  the  conclusion  of  plaintiff's 
evidence,  and  he  has  appealed. 

The  alleged  acts  of  negligence  on  the  part  of  the  defendant  consisted  in 
driving  its  engine  across  one  of  the  most  frequented  streets  of  the  city  of 
Henderson  without  giving  any  signals  of  its  appnmch,  and  in  the  failure  of 
their  flagman,  who  was  stationed  at  the  crossing  in  conformity  of  one  of  the 
ordinances  of  the  city  of  Henderson,  to  give  them  warning  of  the  approach 
of  the  engine  until  too  lute  to  avoid  the  injury;  third,  in  causing  th«»  engine 
to  emit  violent  and  unusual  noises  when  close  to  and  in  front  of  plaintiffs 
horses.  The  testimony  of  appellant,  which  was  corroliorated  by  th.ii  of  Mr. 
Johnson,  who  was  driving  with  him.  was  to  the  effect  that  the  raihv.iv  com- 
pany had  maintained  at  their  orosbing  of  Second  street  in  the  citv  di  Hen- 
derson, in  conformity  with  the  requirement  of  a  city  ordinance,  a  flagman, 
whose  duty  required  when  trains  were  approaching  the  street,  that  he  should 
stand  in  the  middle  thereof  and  give  notice  of  their  approach  to  travelers, 
by  waiving  his  flag;  that  a  small  house  had  been  ereoted  between  the  tracks 
of  the  L.  &  N.  R.  R.  Co.,  and  those  of  the  I.  C.  R.  R.  Co..  for  his  accom- 
modation, and  when  the  way  was  unobstructed,  he  usually  retired  to  his 
hcmse;  that  on  the  date  of  the  accident  appellant  was  riding  in  a  buggy 
pulled  by  two  hors-es,  which  were  being  driven  by  Mr.  Johnson  along  Second 
street  in  the  direction  of  the  railroad  crossing;  thtit  when  they  arrived  at 
within  two  hundred  yards  of  the  cro.ssing  they  discovered  an  engine  backing 
a  train  acro.«?B  the  street  south,  and  they  stopped  their  horses  and  remained 
standing  until  the  entire  train  had  d Lstippeared  behind  a  train  of  box  cars 
which  were  standing  upon  the  track;  that  after  the  train  passed  out  of  view, 
not  seeing  the  flagman  In  the  street,  tley  concluded  that  it  was  safe  to  ap- 
proach, and. drove  their  horses  slowly  and  cautiously  toward  the  crossing; 
that  when  they  had  arrived  at  within  about  fifteen  or  twenty  feet  of  the 
track  of  the  I.  C.  R.  R.  Co.,  they  Siiw  the  flagman  standing  near  his  shanty 
on  the  side  of  the  street  with  his  back  to  the  railroad  and  his  flag  across  his 
shoulders;  holding  it  with  both  hands;  that  suddenly  and  without  warning 
of  its  approach  the  engine  reappeared  from  behind  the  train  of  box  cars,  nnd 
simultaneously  with  its  appearances  the  engine  emitted  a  succession  of  vio- 
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lent  and  unuKual  noises;  and  that  at  this  time  for  the  first  time,  the  flag- 
man began  to  waive  bis  flag;  that  their  horses  became  frightened  at  the 
Yioise  of  the  train  and  immediately  turned  around,  throwing  appellant  out 
of  the  buggy  and  running  away;  that  as  a  result  of  the  accident  appellant's 
leg  was  broken  and  he  was  for  some  time  confined  to  his  house  and  unable 
to  perform  his  duties. 

This  court  has  frequently  held  that  it  is  the  duty  of  a  railroad  company, 
in  running  its  trains  through  a  city,  to  give  the  usual  and  customary  sig- 
nals of  its  approach  to  street  crossings;  and  that  a  failure  to  do  so  was 
actionable  negligence.  (L.  &  N.  R.  R.  Co.  v.  Penrod's  Adm'r,  22  Ky.  Law 
Hep.,  78,  and  the  authorities  there  cited.  "And  when  gates  or  a  flagman 
have  been  maintained  by  railway  companines  at  the  crossing  of  streets  in 
cities  and  towns,  the  public  have  a  right,  when  the  gates  are  open,  or  the 
flagman  not  in  his  accustomed  place  of  duty,  to  presume,  in  the  absence  ,of 
knowledge  to  the  contrary,  that  the  gateman  or  flagman  is  properly  dis- 
charging his  dutien,  and  it  is  not  negligence  on  their  part  to  act  on  the  pre- 
sumption that  they  will  not  be  exposed  to  a  danger  which  could  only  arise 
from  the  disregard  of  his  duties;  and  it  is  negligence  for  a  gatekeeper  or 
flagman  to  leave  his  post,  knowing  that  an  engine  was  approaching  a  cross- 
ing without  giving  some  signal  of  danger."  (Evans  v.  Ijakeshore  &  M.  A. 
R.  Co.,  41  L.  R.  A.,  283;  Richmond  v.  Chicago  &  W.  M.  R.  Co.,  87  Mich., 
«74;  Glushing  v.  Sharp,  9tt  N.  Y.,  676;  C.  C.  C.  &  I.  R.  Co.  v.  Schneider,  46 
Ohio  Sc,  687;  Woehle  v.  Minnesota  Transfer  Co.,  62  L.  R.  A.,  348.) 

It  seems  to  us  that  it  would  be  a  very  narrow  construction  to  hold  that  the 
purpose  of  a  flagman  was  solely  for  the  purpose  of  preventing  collisions 
upon  the  crossings,  and  not  also  to  give  notice  to  approaching  vehicles 
drawn  by  horses  of  the  danger  which  might  arise  from  fright  in  the  horses 
occasioned  by  suddenly  coming  in  the  immediate  vicinity  of  enginef-.  How- 
ever, we  do  not  mean  to  hold  that  an  individual  approaching  a  crossing  of 
this  character  can- rely  exclusively  upon  the  railway  company  doing  its  duty 
as  to  giving  signals.  He  is  bound  to  be  on  tte  lookout  himself  and  to  exer- 
cise ordinary  care  to  prevent  accidents.  But  we  have  reached  the  conclusion 
in  this  case  that  the  demurrer  was  property  overruled,  and  there  was  suflS- 
cient  evidence  of  negligence  on  the  part  of  the  defendant  to  have  authorized 
the  submission  of  the  case  to  the  jury. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


METROPOLITAN  LIFE  INSURANCE  CO.  v.  ASMUS. 
(Filed  January  28,  1904— Not  to  be  reported.) 

1.  Insurance— Where  appellee  had  paid  premiums  upon  a  policy  upon  the 
life  of  her  husband,  such  policy  being  void  beciuse  he  w^ls  in  ignorance  of 
the  existence  of  the  policy,  the  contract  was  without  consideration,  she  was 
entitled  to  recover  in  an  action  against  the  company  for  the  amount  of  the 
premiums  paid. 

3.  Same— Limitatiion— In  an  action  to  recover  premiums  paid  to  an  Insur- 
ance company,  the  plea  of  the  statute  of  limitations  will  not  avail  where  the 
fraud  or  mistake  could  not  have  been  discovert  by  the  exercise  of  ordinary 
diligence. 
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S.  D.  Rouse  for  appellant. 

Cecil  Pence  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  appellee  to  recover  premiums  paid  by  her 
from  her  own  funds  to  appellant  upon  two  alleged  policies  of  Insurance 
issued  by  appellant  to  appellee  upon  the  life  of  her  husband  without  his 
knowledge  or  consent.  The  first  policy  bears  date  of  August  19.  1889,  for 
the  sum  of  $200.  The  second  policy  for  $500  and  bears  date  of  May  26,  1890. 
Upon  the  first  policy  the  premium  was  40  cents  per  week  and  upon  the  sec- 
ond the  premium  was  f  1  per  week.  She  paid  the  weekly  premiums  on  these 
two  policies  from  their  date  to  some  time  during  the  year  1902,  when  she. 
for  the  first  time,  di.scovered  that  they  were  void  and. of  no  effect  for  the  rea- 
son that  they  had  been  procured  without  the  knowledge  and  consent  of  her 
husband  and  that  he  was  kept  in  ignorance  of  same  until  the  last-mentioned 
date.  She  alleged  that  the  defendant  company,  through  its  authorized 
agents,  fraudulently  induced  her  to  take  out  these  policies  upon  the  life  of 
her  husband;  that  she  did  not  know  that  the  issual  of  these  policies,  undtr 
8uch  circumstances,  was  a  violation  of  the  rules  of  the  company  and  the 
law;  that  she  was  innocent  of  any  intention  to  wrong  the  company  or  any- 
body; that  the  premiums  she  had  pn.i<l  on  these  policies  amounted  to  more 
than  $900;  that  it  was  paid  by  her  without  any  consideration;  that  the  com- 
pany knew  all  the  time  that  the  policies  were  void  and  that  it  was  receiving 
her  money  without  consideration. 

The  company  answered,  admitting  the  issue  of  the  policies  and  the  recep- 
tion of  the  premiums  as  alleged,  denied  that  she  was  innocent  of  any  wrong- 
ful Intent,  but  alleged  that  she  and  their  agent,  one  Metz,  combined  to 
perpetrate  a  fraud  upon  the  company,  and  that  she  forged  the  name  of  her 
husband  to  the  two  applications  of  insurance,  and  for  this  reason  she  was 
not  entitled  to  recover  the  premium  paid  by  her;  that  the  same  wt*re  for- 
feited to  the  company.  It  also  pleaded  the  five  and  the  ten  years  statutes  of 
limitations.  The  appellee  traversed  the  affirmative  matter  in  this  answer 
and  in  her  pleadings  alleged  in  avoidance  of  the  ten  years  statutes  of  limita- 
tions that  she  could  not,  by  the  exercise  of  ordinary  diligence,  have  discov- 
ered that  the  policies  were  void  for  the  reason  that  they  were  obttiined  with- 
out the  consent  of  her  husband  before  the  time  she  did  discover  it  in  the 
year  1903. 

A  trial  was  had  before  a  jury  which  returned  a  verdict  in  favor  of  appellee 
tor  the  sum  of  $721.80,  with  interest.  There  was  no  evidence  introduced  ex- 
cept appellee  and  one  or  two  witnesses  in  her  behalf,  who  sustained  the  alle- 
gations of  her  pleadings.  The  appellant  did  not  Introduce  any  witnesses. 
At  the  conclusion  of  the  evidence  the  appellant  offered  an  Instruction  nnd 
requested  the  court  Co  instruct  the  jury  to  find  for  appellee  the  amount  of 
premiums  paid  by  her  within  the  five  years  next  preceding  the  institution 
of  her  action.  The  court  refused  to  give  this  instruction,  but  gave  the  fol- 
lowing: **The  jury  is  instructed  to  find  a  verdict  for  the  plaintiff.  If  the 
jury  believe  from  all  the  evidence,  that  the  plaintiff  failed  to  exercise  such 
diligence  as  is  ordinarily  exercised  by  ordinarily  careful  and  prudent  persons 
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under  tho  same  clrcumstancos  and  conditions,  in  ascertaining  that  tlio  pol- 
icies mentioned  in  tlie  proof  were  invalid,  then  the  jury  should  find  a  ver- 
dict in  the  sum  of  1360.80.  But  if  the  jury  believe  from  all  the  evidence, 
th'it  the  plaintiff  did  exercise  such  degree  of  diligence  in  so  ascertaining, 
then  the  jury  should  find  a  verdict  in  the  sum  of  1721.80. " 

The  appellant  contends  in  its  brief  that  the  court  should  have  given  a  per- 
emptory instruction  f«)r  the  reason  that  she  had  signed  the  name  of  her  hus- 
band to  the  applic:ition  without  his  icnowledge,  eon.sent  or  authority.  It  is 
evident  from  all  the  proof  that  appellee  was  innocent  of  any  intentional 
wrong;  that  she  did  not  commit  a  forgery  in  the  meaning  of  that  term.  She 
was  induced  to  do  what  alie  did  by  the  ngent  of  ihe  appellant  and  she  had 
the  right  to  rescind  tho  contract  when  she  discovered  the  fraud  and  ri^cover 
the  premiums  paid.  (1(50  Mass.,  38(5,  the  case  of  Fisher  v.  Metropolitan  Life 
Ins.  Co. ) 

It  app.*ars  that  al)ouC  S"300  of  the  prv-miunis  piiid  by  hf»r  were  p.nid  mure 
than  ten  years  before  the  institution  of  her  action,  which  she  failod  to  re- 
cover by  reason  of  the  plea  of  the  statutes  of  limitations.  The  contention  of 
appellant  is  that  the  judgment  is  *'rronei)US  in  allowing  a  recovery  for  any 
part  of  the  pnMniums  paid  by  her  more  than  live  years  next  bef«;re  the 
bringing  of  her  action  because  she  ought  to  have  diseovered  that  her  policies 
were  invalid  in  a  short  time  after  their  issual. 

Section  3510  of  the  Kentucky  Statutes  reads  as  follows:  "In  actions  for 
relief  for  fraud  or  mistal^e,  or  damages  for  either,  the  cause  of  action  .shall 
not  be  deemed  to  have  accrued  until  the  discovery  of  the  fraud  or  niisuike, 
but  no  such  action  shall  be  brought  ten  ye:irs  after  the  time  of  making  the 
contract  or  the  perpetration  of  the  fraud." 

She  alleged  in  her  petition  that  she  could  not  have  discovered  the  fraud  or 
mistake  sooner  than  she  did  by  the  exercise  of  ordinary  care  and  diligence. 
The  court  expressly  submitted  this  question  to  the  jury  and  told  it  that  it 
could  not  find  for  her  any  sum  for  premiums  paid  prior  to  the  five  years 
next  before  tlie  in.«titution  of  the  action  unless  it  believtd'from  the  evidence 
tiiat  she  could  not  have  discovered  the  fraud  or  mistake  before  the  time  she 
did  discover  it.  It  is  perfectly  clear  from  the  evidence  that  appellee  paid 
those  weekly  premiums  for  twelve  or  thirteen  years  under  an  honest  con- 
viction that  she  held  an  enforcible  contract  against  appellant  and  the  ques- 
tion of  her  diligence  was  submitted  to  the  jury  and  it  found  against  appel- 
lant, and  we  do  not  feel  authorized  to  disturb  the  verdict.  (Blesch.  &c.  v. 
Metropolitan  Life  Ins.  Co.,  2J  Ky.  Law  Rep.,  r>30,  and  the  ciises  theivin 
cited. ) 

Wherefoiv,  the  judgment  of  the  lower  court  is  ailirmed. 
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(Filed  January  28,  lOOl—Not  to  be  reported.) 

Mortgages— Priority  of  liens— Where  under  the  proof  this  court  is  in  doubt 
as  to  whether  a  mortgage  was  genuine  or  fraudulent,  the  judgment  of  the- 
chancellor  upholding  that  of  appellee  will  not  be  disturbed. 

J.  Lewis  Williams  and  Willams  &  Underwood  for  appellant. 
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Dtifi  &  HutohersoD  and  G.  M.  BohaDnon  for  appellee. 
Appeal  from  Barren  Circuit  Court. 
Opinion  of  tlie  court  by  Judge  Nunn. 

The  only  question  in  this  case  is  priority  of  mortgage  liens.  The  appel" 
lant  and  appellee  each  held  a  mortgage  on  the  same  property  of  J.  A. 
Taughn,  a  brother  of  appellant.  Appellant's  mortgage  was  executed  Sep- 
tember 8,  1900,  and  recorded  March  14,  IfK)!.  Appellee's  mort-gage  was  eze- 
<cuted  January  29,  1901,  and  recorded  January  8(t,  1901. 

As  appellant's  mortgage  was  recorded  first,  appellee  charged  that  it  was- 
fraudulent  and  was  without  consideration,  and  that  appellant  had  actual 
notice  of  his  mortgage  before  the  execution  and  recording  of  his  (appellant's) 
mortgage.  The  proof  was  heard  and  the  lower  court  adjudged  that  appel- 
lee's mortgage  was  prior  to  that  of  appellant,  and  from  this  judgment  ap- 
pellant appeals.  Appellant  did  not  testify  in  the  case.  It  appears  from  the 
testimony  of  J.  A.  Vaughn,  the  mortgagor,  and  Nat  Nickels,  the  person 
who  represented  appellant  in  taking  this  mortgage,  that  it  was  made  known 
to  Nichols  that  ap]2S)lee  held  a  mortgage  on  this  property  before  the  mort- 
gage to  appellant  was  executed:'  Considering  all  of  the  proof  in  the  case  the 
mind  is  left  in  doubt  as  to  whether  appellant's  mortgage  was  genuine  or 
fraudulent,  and  we  do  not  feel  authorized  to  disturb  the  action  of  the  lower 
court. 

Wherefore,  the  judgment  is  affirmed. 


HODGES  V.  METCALFE  COUNTY  COURT. 
(Filed  January  38.  1904— Not  to  be  reported.) 

1.  Liquors— License  to  sell— Where  an  applicant  for  a  liquor  license  out- 
side of  an  incorporated  city  or  town  offered  no  testimony  to  show  that  he 
vn\a  either  a  merchant,  druggist,  distiller,  or  tavern  keeper,  in  good  faith, 
the  county  court  properly  refused  the  license. 

2.  Same— Appeal  to  circuit  court— Upon  an  appeal  to  the  circuit  court 
from  the  judgment  of  the  county  court  refusing  a  liquor  license,  it  was  the 
duty  of  the  circuit  court  to  have  affirmed  the  judgment,  or  remand  the  case, 
with  instructions  to  grant  the  license,  but  where  the  cause  was  remanded 
for  »  new  trial  the  applicant  had  no  ground  of  complaint  because  a  judg- 
ment remanding  the  cause  was  more  favorable  to  appellant  than  the  facta 
warranted. 

J.  W.  Kinnaird  and  M.  O.  Scott  for  appellant. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  S.  B.  Hodges,  applied  to  the  Metcalfe  County  Court  at  its 
February  term.  1903,  for  a  license  to  sell  spirituous,  vinous  or  malt  liquors 
in  quantities  of  not  less  than  a  quart  at  the  residence  of  Allen  Hodges. 

He  testified  himself  and  showed  by  other  witnesses  that  he  had  given  no- 
tlce  of  his  application,  as  required  by  section  4203  of  the  Kentucky  Statutes. 
The  county  attorney  thereupon  produced  and  filed  a  remonstrance  signed 

vol.  25—98 
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by  forty-two  legal  voters  Id  the  neighborhood  of  the  place  where  the  liquor 
Was  to  be  sold  against  the  granting  of  the  application.  Upon  this  testimony 
the  motion  was  submitted  and  the  county  judge  refused  the  license.  Appel- 
lant prosecuted  an  appeal  on  a  bill  of  exceptions  to  the  Metcalfe  Circuit 
Court.  Upon  the  trial  of  the  appeal  In  that  court  the  judgment  of  the 
isounty  refusing  the  license  was  reversed  and  the  cause  remanded,  with 
directions  to  grant  appellant  a  new  .trial. 

The  appellant  objected  to  so  much  of  this  judgment  as  directed  the  county 
court  to  grant  a  new  trial,  insisting  that  the  cause  should  be  remanded, 
with  directions  to  issue  the  license.  On  this  appeal,  he  insists  that  the 
burden  to  show  that  a  majority  of  the  legal  voters  of  the  neighborhood  had 
protested  against  his  application  was  upon  the  representatives  of  the  county, 
and  this  fact  not  having  been  established,  he  was  entitled  to  the  license  ap- 
plied for.  We  know  of  no  statute  authorizing  county  courts  to  license  the 
sale  of  ppirituous,  vinous  or  malt  liquors  outside  of  an  incorporated  city  or 
town,  except  as  contained  in  subdivision  2  of  article  10  of  chapter  108  of  the 
Kentucky  Statutes,  which  are  embraced  in  section  4308  to  4214  inclusive  of 
the  Kentucky  Statutes.  This  statute  only  authorizes  the  granting  of  a 
license  to  tavern  keepers,  disstillers  and  di-uggists  and  merchants. 

Section  4305  provides:  "License  to  merchants,  druggists,  or  distillers  shall 
be  granted  only  upon  satisfactory  evidence  that  the  appellant  is  in  good 
faith  a  merchant,  druggist  or  a  distiller,  and  that  the  applicant  has  not 
assumed  the  name  or  the  business  for  the  purpose  of  retailing  liquors." 

In  his  application  to  the  court,  appellant  offered  no  testimony  conducing 
to  show  that  he  was  in  good  faith  either  a  merchant,  druggist,  distiller  or 
tavern  keeper.  As  we  con^t^ue  the  law,  the  burden  of  showing  thpse  facts 
was  upon  him.  and  having  failed  to  do  so  the  county  court  properly  refused 
the  license  applied  for,  and  Its  judgment  should  have  been  affirmed.  It  was 
the  duty  of  the  circuit  court  upon  this  appeal  to  try  and  determine  the  ques- 
tion upon  the  bill  of  exceptions,  and  either  to  have  affirmed  the  judgment 
of  the  county  court  or  to  have  remanded  the  cause,  with  instructions  to 
grant  ihe  license.  As  the  judgment  of  the  circuit  court  remanding  the  case 
for  a  new  trial  is  more  favorable  to  the  appellant  than  the  facts  warranted, 
he  has  no  ground  of  conjplalnt. 

We,  therefore,  conclude  that  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 


HEATHER  v.  THOMPSON. 
(Filed  January  28,  1904— Not  to  be  reported.) 

1.  Reward— Arrest  of  criminal— Where  appellee  who  had  discovered  the 
whereabouts  of  a  criminal  for  whom  a  reward  had  been  offered,  but  fearing 
the  criminal  would  escape  if  he  undertook  the  arrest  because  he  was  known 
to  him,  procured  another  to  make  the  arrest  upon  agreeing  to  pay  him  S20 
therefor,  a  verdict  adjudging  appellee  entitled  to  all  of  the  reward  except 
expenses  incurred  by  appellant  in  delivering  the  criminal  to  the  jailer  will 
not  be  disturbed. 

2.  Same— Duty  of  peace  officer— Under  section  28  Criminal  Code,  it  is  the 
duty  of  a  peace  officer  making  an  arrest  to  do  so  without  other  reward  than 
the  fees  allosved  by  law. 
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ISaeelrigg  &  Ghennult  and  L.  A.  West  for  appellant. 
<JatD«s  Sparks  and  D.  K.  BawllDgs  for  appellee. 
Appeal  from  Laurel  Cirouit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

This  tjontroversy  between  appellant  and  appellee  is  over  a  reward  of  9S60 
't>lfered  by  the  governor  for  the  arrest  of  one  Sol  Griffin  who  stood  indicted 
'for  murder,  and  was  a  fugitive  from  justice. 

The  reward  is  claimed  by  appellant,  Wm.  Heather,  who  actually  arrested 
^be  alleged  murderer,  and  also  by  the  appellee,  Geo.  C  Thompson,  by  whose 
proourenient  ihe  arrest  was  made.  It  appears  that  Judge  Tinsley,  United 
States  District  Attorney  for  the  Eastern  District  of  Kentucky,  by  letter  to 
-appellee  acquainted  hlriv  with  the  offer  of  the  reward  by  the  governor,  and 
-appellee  took  immediate  steps  to  ascertain  the  whereabouts  of  Griffln,  who 
"Was  known  to  him  as  he  was  to  Griflfin,  by  visiting  different  counties  and 
making  toquiries  of  divers  persons.  He  finally  ascertained  from  an  ac- 
tiualntance  In  Clay  county  where  he  visited  for  that  purpose,  that  Griffin 
was  at  work  at  a  saw  mill  in  Estill  county.  He  then  went  to  Irvine,  the 
^county  seat  of  Estill  county,  and  from  the  investigation  made  after  getting 
there  became  satisfied  that  Griffin  was  in  the  county.  As  he  was  well  known 
to  Griffin  he  thought  It  best  not  to  attempt  his  arrest  himself  as  he  would 
likely  lie  recognized  by  the  former  before  he  could  get  near  enough  to  seize 
his  person.  So  he  contracted  with  the  appellant,  who  was  marshal  of  the 
town  of  Irvine,  to  make  the  arrest  for  him,  which  appellant  then  undertook 
to  do,  for  $20.  Fearing  that  Griffin  would  hear  of  his  (appellee's)  presence 
tn  the  county,  and  would  suspect  the  object  of  his  visit,  aud  thereby  be 
'enabled'  to  effect  his  escape,  appellee  left  Irvine  for  Richmond,  this  State, 
but  Utt  his  address  with  appellant  upon  the  latter's  assurance  and  under- 
taking that  he  would  arrest  Griffin  and  inform  appellee  thereof  immediately. 

Appellant  thereupon  went  on  the  following  day  to  the  mill  where  Griffin 
was  at  work  and  arrested  him.  After  making  the  arrest  he  failed  to  notify 
-appellee  that  he  had  done  so,  but  having  in  the  meantime  telegraphed  the 
^vernor  and  learned  of  the  reward  he  started  to  London,  the  county  seat  of 
Laurel  county,  with  the  prisoner,  intending  to  deliver  him  to  the  jailer,  and 
lilinself  claim  the  reward  notwithstanding  his  agreement  with  appellee  to 
•arrest  and  deliver  Griffin  to  him. 

When  appellant  got  as  far  as  Kichmond  with  the  prisoner  on  the  way  to 
Ifondom  appellee  learning  of  their  being  in  the  city,  met  them  there,  de- 
manded of  him  the  prisoner,  offered  to  put  his  own  handcuffs  on,  and  pro- 
posed to  pay  appellant  the  120  for  which  he  had  agreed  to  make  the  arrest, 
4ind  to  pay  the  expenses  incurred  by  the  appellant  and  his  assistant  in 
making  the  arrest,  but- to  each  and  all  of  these  demands  and  offers  the  ap- 
pellant returned  a  positive  refusal,  and  Ignoring  appellee  went  on  with  the 
prisoner,  though  in  appellee's  company,  to  London  where  he  delivered  the 
prisoner  to  the  jailer  of  the  county  who,  over  appellee's  objection  and  pro- 
tests gave  to  appellant  a  receipt  for  him.  It  is  manifest  that  the  arrest  of 
Orlifin  was  made  at  the  instigation  of  appellee.  In  fact  he  would  not,  in 
t)ur  opinion,  have  been  arrested  but  for  the  investigation,  Industry  and  zeal 
-t>f  the  appellee.     It  Is,  we  think,  equally  clear  that  the  appellant  did  not  act 
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In  good  faith  with  appellee.  He  attempts  to  justify  his  conduct  by  the  elatnfe* 
that  appellee  concealed  from  him  the  amount  of  the  reward  to  be  paid  for- 
Griffin's  arrest,  and  the  fact  that  it  had  been  offered  bj  the  governor,  but- 
adnits  that  he  was  informed  by  appellee  that  a  reward  had  been  offered, 
and  that  his  object  in  malslng  the  arrest  was  to  secure  the  reward.  We  ttdP 
to  see  how  the  concealment  by  appellee  of  the  amount  of  the  reward,  or  th» 
fact  that  it  was  offered  by  the  governor,  could  excuse  appellant's  violation 
of  his  contract  with  appellee,  as  he  seemed  entii-eiy  willing  to  make  ther 
arrest  for  120.  Besides  it  does  not  appear  that  he  demanded  to  know  the- 
amount  of  the  reward  or  the  source  from  which  it  emanated.  He  admitteil 
that  he  was  to  make  the  arrest  for  9*20,  but  claimed  that  it  was  agreed  upon> 
for  the  arrest  of  a  Tom  Griffin  instead  of  Sol  Griffin,  and  that  appellee  made- 
a  mistake  in  the  name  of  the  criminal.  Appellee  denied  that  he  gave  to  ap« 
pellant  Tum  Griffin  as  the  name  of  the  criminal,  and  said  that  the  mention- 
of  that  name  came  fli*st  from  appellant,  and  he,  f^ppaUee.  told  htm  that  Sol* 
Griffin  was  the  true  name,  but  perhaps  that  person  had  changed  his  name  ta> 
Tom  Griiffin  to  escape  detection  and  arrest. 

We  are  of  opinion  from  the  evidence  that  there  was  no  mlsunderstandlnfr 
between  the  parties,  and  that  appellant  knew  from  what  appellee  told  him 
that  Sol  Griffin  was  the  person  to  be  arrested,  and  further  that  he  asoer^ 
tained  on  the  day  of  his  employment,  and  before  appellee  left  Irvine,  wher»- 
Griffln  could  be  found,  yet  concealed  the  fact  from  appellee  in  order  to  get 
him  away  from  Irvine  before  the  arrest  was  made.  The  lower  oourt,  upon^ 
all  the  evidence  before  him,  adjudged  that  appellee  was  entitled  to  all  of  the- 
reward  except  $40,  which  sum  was  allowed  appellant  in  payment  of  the* 
amount  agreed  upon  between  him  and  appellee,  when  he  was  employed  bj 
the  latter  to  make  the  arrest,  and  in  satisfaction  of  the  expense  incurred  bj 
him  in  the  matter  of  conveying  the  prisoner  to  London.  We  see  no  oaugd- 
for  distufbing  this  finding  of  the  court,  as  it  seems  to  be  sustained  by  the- 
evidenoe.  In  addition  it  may  be  said  that  under  section  SH,  Criminal  Code* 
it  was  the  official  duty  of  appellant,  as  marshal  of  Irvine,  and  a  peace  offloer- 
after  undertaking  the  arrest  of  Griffin  to  do  so  without  other  reward  than 
the  fees  allowed  by  law.  Besides,  the  section  of  the  Code,  supra,  section 
8687,  Kentucky  Statutes,  declares  what  duties  shall  be  performed  by  mar- 
shals, and  confers  upon  them  all  the  powers  as  peace  officers  that  may  be- 
exercised  by  sheriffs. 

In  Marking  v.  Needy  and  Hatch,  8  Bush,  29,  it  was  held  that  a  publlo- 
offlcer  whose  sworn  duty  it  was  to  make  arrests  will  not  be  allowed  to  claim 
a  reward  offered  therefor.  And  in  the  more  recent  wise  of  Rigley  v.  Graoe, 
17  Ky.  Law  Rep.,  1008,  the  rule  was  reaffirmed  by  this  court.  In  the  latter- 
case  the  arresting  officer  was  the  marshal  of  the  city  of  Springfield,  and  the 
arrest  for  which  he  claimed  the  reward  was  made  some  miles  outside  the- 
corporate  limits  of  the  city  of  which  he  was  marshal,  yet  as  stated  it  was- 
held  that  he  was  not  entitled  to  the  reward.  While  it  seems  to  be  the  law 
that  a  marshal  may  arrest  an  offender  against  the  laws  of  the  Common- 
wealth any  where  in  the  county  in  which  is  situated  the  municipality  or 
which  he  is  an  officer,  we  Incline  to  the  opinion  that  he  can  not  be  requli^ 
to  execute  a  warrant  of  arrest  outside  of  the  corporate  limits  of  such  munioi* 
pallty  except  for  an  offense  against  the  laws  thereof,  but  we  are  further  of 
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t^pltklon,  however,  that  if  he  does  aRree  to  undertake  to  execute  a  warrant  of 
vurrest  for  a  violation  of  the  laws  of  the  Commonwealth  outside  of  the  oor- 
porate  limits  of  the  city  of  which  he  is  the  marshal  it  will  be  deemed  a 
'Waiver  of  his  privilege  to  refuse  it,  and  in  that  event  he  would  be  entitled 
%o  no  other  compensation  for  the  services  performed  than  the  statutory  fees. 
Finding  tro  error  in  the  judgment  of  the  lower  court  the  same  is  affirmed* 


ELLIS'  ADM'R  v.  BLACKERBY. 

< Filed  January  28.  1904— Not  to  be  reported.) 

Personal  fe^esentattve^ Where  the  administrator  of  Martha  Ellis,  de» 
■oeased^  sued  appellee  upon  a  note  and  it  was  averred  in  the  petition  that  the 
bote  had  been  lost,  and  appellee  set  up  that  the  note  had  been  paid,  that  it 
luid  been  delivered  to  her  by  the  intestate,  a  judgment  dismisning  appellant's 
t>etlsion  will  ttot  be  disturbed,  the  note  in  the  irassession  of  appellee  creating 
-a  presumption  of  its  payment,  which  presumption  was  not  overthrown  by 
^be  uvldetFce  of  appellant. 

IieflUe  T.  ^pplegate  far  appellant, 

G.  H.  Fossett  and  John  H.  Barker  for  appellee. 

Appeal  from  t'endleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant,  as  administrator  of  the  estate  of  Martha  ^Ilis,  deceased,  sued 
Hihe  appellee  In  the  lower  court  upon  a  note  of  1691.83,  which  she  executed  to 
%i8  Intestate 'May  4,  1887,  and  the  payment  of  which  was  secured  by  a  mort- 
tgage  of  the  ^same  date  upon  a  house  and  lot  in  the  town  of  Falmouth,  Pen- 
lUeton  cotinty>  described  in  the  petition. 

It  was  averred  In  the  petition  that  the  note  had  been  lost,  but  was  not 
"Suoh  an  instrument  as  would  pass  by  delivery,  and  that  it  was  due  and 
wholly  unpaid.  In  the  answer  filed  by  the  appellee  it  was  averred  in  sub- 
alance  that  the  note  was  paid  in  full  by  her  in  the  year  18d6,  with  certain 
•aooouBts  and  claims,  that  she  heid  against  the  intestate  upon  which  the 
latter  was  Indebted  to  her,  and  which  she  took  up  In  full  satisfaction  of  the 
note.  It  was  not,  however^  averred  in  the  answer  that  the  note  was  then 
delivered  to  her  by  the  intiestate,  or  that  it  was  in  appellee's  possession  when 
%he  answer  was  filed.  A  reply  was  filed  to  the  answer  simply  denying  the 
,plea  of  payment. 

At  the  next  term  of  the  tsonrt  the  appellee  filed  an  amended  answer  in 
which  It  was  denied  that  the  note  had  been  lost,  and  this  denial  was  fol- 
lowed by  the  averment  that  the  note  was  delivered  to  her  by  the  intestate  at 
the  time  of  the  settlement  set  out  in  the  original  answer,  that  it  was  in 
4ier  possession^  and  the  note  was  in  fact  filed  with  and  made  a  part  of  the 
•amended  answer.  By  his  reply  filed  to  the  amended  answer  the  appellant 
-denied  that  the  note  sued  on  was  ever  paid,  or  in  any  wise  settled  by  the 
-uppellea,  or  that  it  was  ever  turned  over  to  her  by  his  intestat-e,  or  that  ap- 
plies name  into  possession  of  same  during  the  lifetime  of  the  intestate. 
I^hese  denials  are  followed  by  the  averment  that  appellee  and  the  intestate 
*wer«  sisters,  a^d  that  all  the  personal  property  of  the  intestate,  including 
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her  private  papers  were  in  the  possessioD  of  appellee  from  the  death  of  ib% 
intestate  until  the  appellant  qualified  as  administrator  of  the  latter's  estato». 
and  that  appellee,  in  that  way,  obtained  possession  of  the  note.  No  rejoin- 
der was  filed  to  the  reply  to  the  amended  answer. 

After  the  taking  of  proof  by  depositions  the  case  was  submitted  to  the- 
court,  and  by  the  judgment  rendered  the  petition  was  dismissed,  and  the  ap^ 
pellee  allowed  her  costs.  From  that  judgment  the  administrator  has  ap^ 
pealed.  There  were  but  three  depositions  talcen  in  the  case.  They  contalik 
the  testimony  of  appellant,  appellee  and  one  J.  U.  Higgle.  Appellant  testi- 
fied that  he  bad  two  conversations  with  appellee  in  18(^,  soon  after  htequalU 
fication  as  administrator  of  the  decedent's  estate,  in  each  of  which  he  says*. 
she  admitted  that  she  *'owed  the  money,  but  was  not  able  to  pay  it»  as  the 
house  that  the  mortgage  is  on  was  the  only  source  of  revenue  she  bad  for- 
making  a  living." 

The  appellant  further  testified  that  no  one  was  present  at  the  time  of" 
either  conversation,  except  the  appellee  and  himself.  It  also  appears  flrom 
his  deposition  that  appellant  is  a  creditor  of  the  decedent's  eatate  to  the- 
amoiint  of  1386.50,  ^nd  perhaps  an  account  for  whisky  in  addition,  and  that, 
the  only  assets  belonging  to  the  estate  besides  the  note  claimed  to  be  ovlog- 
by  appellee  was  one- half  of  $485,  realized  from  the  sale  of  a  house  and  lot  In 
Falmouth,  of  which  the  decedent  was  joint  owner  with  another  pevson,  of 
which  house  and  lot  appellant  became  the  purchaser  at  its  sa)e. 

The  witness.  Biggie,  whose  deposiiton  was  taken  in  appellant 'is  behalf ._ 
testified  that  he  married  the  daughter  and  only  child  and  heir  at  law  of  the 
decedent,  Martha  Ellis.  His  wife  had  no  children.  She  died  in  March,. 
1806,  and  her  mother  in  December,  1896;  that  he  and  his  wife  lived  with  hei> 
mother  from  1878,  until  her  death.  He  remained  in  the  house  of  the  mother 
in-law  until  his  wife's  death,  and  when  he  left  the  premises  he  gave  some- 
personal  effects  that  had  belonged  to  his  mother-in-law  to  appellee^  and  a 
Mrs.  Watson,  who  removed  them,  but  some  of  the  things  were  in  the  honso 
when  one  Buck  Morris  thereafter  moved  into  it.  At  a  later  date  the  wit<» 
ness  saw  his  mother-in  law's  bureau  and  a  trunk,  which  had  belonged  to. 
his  wife,  in  the  house  of  appellee.  The  witness  also  testifled  that  appelle%> 
had  access  to  the  furniture  of  his  mother-in-law  after  her  death  while  he 
and  his  wiife  occupied  the  house,  but  his  deposition  contains  no  statomest 
to  the  effect  that  the  appellee  did  in  fact  go  into  any  article  of  furniture  lik 
which  the  decedent's  papers  were  kept,  or  that  she  thereby  got  possession  of 
the  note  in  controversy.  In  fact  there  was  no  statement  from  the  witness. 
that  he  knew  where  the  papers  of  the  decedent  were  kept,  or  that  he  OTer- 
Baw  the  note  in  controversy. 

The  appellee's  deposition  contains  the  positive  denial  that  she  made  to  ap« 
pellant  any  such  admissions  of  liability  upon  the  note  as  were  testified  to. 
by  him.  Further  than  this  she  could  not  go  as  she  would  not  have  heeoi 
allol^ed  to  testify  as  to  any  conversation  or  transaction  that  occurred  he-. 
tween  herself  and  her  deceased  sister.  The  irassession  of  a  note  by  oae  Banf  d 
therein  as  payee,  or  such  possession  by  his  assignee,  furnishes  presumptive* 
evidence  of  its  nonpayment.  If  in  an  action  upon  the  note  by  the  pay«e  or- 
assignee,  the  payor  interposes  the  defense  of  payment,  the  law  places  iipoiw 
him   the  burden  of  overcoming  the  prima  facie  case  made  by  the  payee  li^ 
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possessloD  of  the  note.  In  such  a  case  If  the  payee  fail  to  introduce  any  evi- 
dence, or  that  Introduced  by  him  be  not  suflScient  to  establish  payment  of 
the  note,  the  presumption  of  its  nonpayment  created  by  the  payee's  posses- 
sion of  the  note  will  entitle  the  latter  to  a  judgment.  Upon  the  other  hand 
possession  of  the  note  by  the  jmyor  creates  a  presumption  of  its  payment  by 
him.  and  in  that  st  ate  of  case  the  burden  of  proving  that  it  has  not  been 
paid  rests  upon  the  payee. 

In  the  case  at  bar  we  take  it  for  granted  that  the  lower  court  found  that 
the  testimony  of  the  appellant  as  to  appellee's  alleged  admissions  of  indebt- 
edness upon  the  note  in  controversy,  was  not  sufficient  to  overthrow  the  pre- 
sumption of  its  payment  furnished  by  her  possession  thereof,  especially  as 
this  presumption  was  backed  and  strengthened  by  her  positive  denial  that 
she  had  ever  made  to  the  appellant  any  admission  of  liability  thereon.  If 
appellant  was  told  by  appellee  as  far  back  as  18SH)  in  substance  that  she  was 
not  able  to  pay  the  note  and  would  never  be  able  to  do  so,  why  did  he  delay 
the  bringing  of  the  suit  until  the  year  1809,  and  what  did  he  hope  to  accom- 
plish by  the  delay?  The  unreasonableness  of  this  delay  upon  the  part  of  the 
appellant,  together  with  the  fact  that  the  decedent  took  no  steps  during  her 
lifetime  to  collect  the  note,  though  it  was  executed  as  far  back  as  the  year 
1887,  may  have  had  some  weight  with  the  chancellor  in  determining  the 
rights  of  the  parties,  and  dj)ubtless  served  to  strengthen  in  some  degree  the 
presumption  of  payment  created  by  the  appellee's  possession  of  the  note. 
But  it  is  insisted  for  appellant  that  as  there  was  no  rejoinder  filed  contro- 
verting the  reply  to  the  amended  answer,  the  appellant  was  entitled  to  a 
judgn^ent  upon  the  pleadings.  Payment  of  the  note  was  averred  in  the  orig- 
inal answer.  The  amended  answer  contained  the  additional  averment  that 
at  the  time  the  note  was  paid  by  the  appellee  it  was  delivered  to  her  by  the 
decedent,  that  it  was  in  her  possession,  and  it  was  thereupon  filed  with  the 
amended  answer  and  by  apt  language  made  a  part  thereof,  as  evidence  of  its 
payment. 

The  reply  denied  the  fact  of  payment  also  the  delivery  of  the  note  by  the 
deceased  to  appellee,  but  admits  the  appellee's  ix)ssession  of  the  note,  and 
avers  that  she  got  it  from  the  private  pnpeps  of  deceased  after  her  death. 
The  issues  were  sufficiently  made  without  the  averment  as  t>o  how  the  ap- 
pellee got  the  note.  If  it  was  not  paid  by  her  and  not  delivered  to  her  by 
reason  of  her  payment  of  it,  it  is  wholly  immaterial  how  or  in  what  other 
way  she  got  it.  If  she  got  it  from  the  decedent's  pai)ers  after  her  death  it 
was  admissible  for  appellant  to  prove  that  fact  under  the  denial  contained 
in  the  reply  that  it  had  l)een  delivered  her  by  the  decedent  at  the  time  of  its 
payment.  Evidence  need  not  and  should  not  be  pleaded.  When  an  affirma- 
tive averment,  as  in  the  reply  in  this  case  is  in  efifect  a  denial,  of  an  averment 
in  the  amended  answer  a  traverse  is  unnecessary.  (Logan  County  National 
Bank  v.  Barclay,  20  Ky.  Law  Kep.,  773;  Wise  v.  Covington  Street  Ry.  Co., 
91  Ky.  687;  Smith  v.  L.  &  N.  R.  R.  Co.,  95  Ky.,  11.) 

Being  unable  to  say  that  the  judgment  of  the  chancellor  is  against  the 
weight  of  the  evidence  the  same  is  affirmed. 
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BONNIE  &  CO.  V.  PERRY'S  TRUSTEE. 
(Filed  January  28,  1904. ) 

1.  Sales  by  insolvent  debtor— Bankruptcy— Preference  of  creditor— Where 
an  insolvent  debtor  sold  a  stock  of  saloon  goods  and  fixtures  and  an  unex- 
pired license  to  a  creditor  at  an  unseemly  hour,  no  one  being  present  but  the 
debtor,  an  agent  and  officer  of  the  buyer  and  a  friend  of  the  debtor  who  was 
also  a  creditor  and  whose  claim  was  provided  for  in  the  transaction,  and 
the  debtor  shortly  thereafter  became  a  bankrupt,  in  a  suit  by  the  trustee  in 
bankruptcy  to  set  aside  the  sale  the  sale  will  be  Bt^t  aside  as  it  appears  it  was 
the  purpose  of  the  debtor  to  secure  two  of  his  creditors  to  the  exclusion  of 
all  others,  and  because  the  scheme  was  in  direct  conflict  with  the  United 
States  Bankruptcy  Statute. 

2.  Same— Unrecorded  mortgage — Where  a  mortgage  was  unrecorded  it  was 
not  a  lien  as  against  subsequent  creditors,  yet  it  evidenced  a  debt  and  to 
that  extent  was  not  void. 

8.  License  to  retail  liquors— A  license  to  retail  liquor  In  this  State  is  a 
personal  privilege  only  and  while  by  section  4106,  Kentucky  Statutes,  a 
license  may  be  renewed  to  a  personal  representative  or  purchaser,  the  aur 
thorities  are  not  required  to  renew  it.  It  can  not  be  sold  for  debt,  and  is  an 
intangible  privilege  without  vendible  value  or  quality. 

£.  B.  Drake  and  Gibson,  Marshall  &  Gibson  for  appellants. 

J.  W.  Linton  and  Wilbur  F.  Browder  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  action  was  brought  to  set  aside  a  sale  of  property  on  the  ground  that 
it  was  fraudulent,  made  in  contemplation  of  insolvency,  and  to  prefer  the 
purchaser  over  other  creditors  of  the  seller.  The  property  was  the  stock 
and  fixtures  of  a  saloon  in  RussellviUe,  Ky.,  and  unexpired  licenses  to  sell 
liquor.  Perry  owned  the  stock  and  fixtures,  and  held  licenses  expiring  the 
first  of  October,  l(X)d.  The  sale  was  made  about  the  Ist  of  February,  1903. 
Appellant  was  an  unsecured  creditor  of  Perry's  to  the  amount  of  about  1942. 
Perry  had  conducted  the  business  since  October,  1901,  with  the  result  that 
at  the  end  of  January,  1903,  he  was  practically  without  any  stock  of  goods, 
insolvent,  and  in  fear  of  being  closed  up  by  attachment.  The  stock  of  goods 
and  fixtures  were  found  by  the  circuit  court  to  be  of  not  exceeding  $1,200  in 
value. 

Appellant  is  a  corporation,  a  wholesale  liquor  dealer  at  Louisville,  Ky. 
The  purchase  of  the  stock  of  goods  was  made  after  midnight  on  Sunday 
night  of  February  1,  1903,  at  RussellviUe.  The  persons  present  were  the 
vice-president  of  api)ellant  company.,  who  had  learned  of  Perry's  failing  cir- 
cumstances and  impending  bankrupt  condition,  the  owner.  Perry,  T.  S. 
Rhea,  the  hitter  of  whom  claims  to  have  held  an  unrecorded  chattel  mort- 
gage against  the  fixtures  for  about  $1,000,  and  one  Dunaven,  who  had  been 
a  traveling  salesman  for  appellant,  and  who  had  apprised  it  of  the  necessity 
to  take  some  action  to  save  itself  from  Perry's  collapse. 

Shortly  aff>er  the  sale  to  appellant  by  Perry,  the  latter  on  his  own  applica- 
tion was  adjudged  a  bankrupt  by  the  Ignited  States  District  Court  for  the 
Western  District  of  Kentucky.  This  suit  was  brought  by  the  trustee  in 
bankruptcy  against  appellant  to  recover  the  value  of  the  fixtures  and  goods 
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bought  by  It,  and  to  recover  the  value  of  Perry's  licenses  from  the  State  aud 
city  of  BussellviUe  to  vend  liquors  at  retail.  The  value  of  the  licenses  was 
claimed  to  be  $800.  The  value  of  all  the  property  sold  and  transferred,  in- 
cluding licenses,  was  claimed  to  be  about  19.800.  Appellant  admits  that 
when  it  bought  the  property  it  knew  that  Perry  was  '*  hopelessly  and 
notoriously  insolvent;"  that  it  had  an  unsecured  debt  of  about  1043  against 
him ;  that  its  representative  went  to  BussellviUe  in  haste  on  hearing  of 
Perry's  preasing  financial  embarrassment,  to  look  after  its  interests  as  his 
creditor;  that  it  bought  the  bar  fixtures  and  liquors  and  cigars  without 
taking  an  invoice;  that  the  trade  was  made  at  an  unusual  hour  for  business 
transactions;  that  the  trade  was  made  after  an  all  night  conference  and 
negotiation  between  the  debtor  and  creditor,  and  a  favored  lienholder  and 
friend ;  that  $1,000  of  the  purchase  money  was  paid  to  the  lienholder  whose 
unrecorded  mortgage  gave  him  no  legal  priority  over  other  creditors ;  that 
the  remaining  $200  was  turned  over  in  cash  to  the  falling  debtor. 

The  trustee  claims  that  the  licenses  were  included  in  the  sale,  and  that  in 
consideration  of  their  transfer,  and  the  sale  of  all  the  other  property  owned 
iby  Perry,  appellant's  debt  was  to  be  satisfied,  thus  constituting  an  unlaw- 
ful preference  of  appellant  as  a  creditor.  On  the  other  hand,  appellant 
asserts  that  Its  debt  was  not  and  was  not  to  be  cancelled  by  the  trade;  that 
it  bought  the  saloon  and  liquors  to  n^t  up  Dunaven  in  that  business  in  order 
to  collect  from  him  an  old  account  which  he  was  owing  appellant,  and  to 
continue  a  customer  for  their  wares.  The  saloon  was.  in  fact  conducted  in 
Dunaven 's  name,  but  only  for  a  short  time  by  him,  when  he  returned  to 
•appellant's  service  as  a  traveling  salesman,  leaving  in  charge  other  em- 
ployes furnished  by  appellant. 

The  circumstances  indicate  that  it  was  the  purpose  of  the  failing  debtor  to 
secure  at  least  two  of  his  creditors  to  the  exclusion  of  all  others,  viz.,  appel- 
lant and  Bhea.  The  means  adopted  was  to  sell  the  saloon  and  contents  to 
appellant  at  a  low  figure,  including  the  licenses,  and  out  of  the  proceeds  to 
settle  Rhea's  unsecured  debt.  The  scheme  was  in  direct  contravention  of 
the  United  States  Bankruptcy  Statute  (Act  of  1898).  Nor  does  it  matter 
whether  .the  purpose  of  it  was  to  gain  an  advantage  by  appellant  as  ci'edltor, 
or  to  get  an  advantage  by  Rhea  without  profit  to  appellant,  but  with  its 
knowledge  of  the  debtor's  purpose.  The.  effect  of  the  Federal*  Statute  is 
somewhat  broader  than  the  State  Statute  against  preferences.  It  renders 
the  preference  of  one  creditor  to  the  exclusion  of  othern  by  an  insolvent 
debtor,  a  fraudulent  act.  Whoever  with  knowledge  or  notice  equivalent  in 
law  to  knowledge,  of  the  debtor's  Insolvent  condition  and  purpose,  buys  his 
prop^ty,  even  for  a  fair  consideration,  takes  it  subject  to  the  right  of  the 
trustee  In  bankruptcy  to  sue  for  and  recover  it  if  within  four  months  of  the 
aet  of  preference  the  debtor  is  declared  a  bankrupt.  (Section  67  of  the  Act  of 
Congress  of  1898. )  Only  Innocent  purchasers  for  fair  value  are  protected  by 
the  act.  The  sale  and  transfer  are  void,  if  the  act  is  violated,  whether  by  a 
creditor  or  purchaser. 

It  might  matter  little  to  other  creditors,  if  a  failing  creditors  could  sell 
bis  property  even  for  fair  value  to  one  with  knowledge  of  his  purpo.se  to  ab- 
scond with  the  proceeds,  or  to  otherwise  unlawfully  apply  them,  if  they  could 
not  get  at  the  tangible  property  in  the  hands  of  the  purchaser.    It  being 
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clear  to  us  that  the  act  of  bankruptcy  committed  by  Perry  on  the  night  c 
Februarj'  1  was  in  fraud  of  his  creditors,  whether  appellant  was  or  was  nc 
a  beneficiary  of  It,  we  have  not  stopped  to  consider  the  question  so  muc 
discussed,  whether  appellant  really  paid  a  fair  consideration  for  the  bar  fia 
tures  and  liquors  and  cigars.  The  transaction  was  such  that,  under  the  cii 
cumstances  appellant  ought  to  have  kept  out  of  it.  But  it  took  chances  c 
its  not  being  attacked  by  creditors.  The  trustee  ought  to  recover  the  proi 
erty  thus  placed  beyond  the  reach  of  the  creditors,  or  if  the  property  can  nc 
be  had,  then  he  ought  to  recover  of  the  guilty  purchaser  its  value. 

The  circuit  court  adjudged  the  transaction  fraudulent,  and  that  appellar 
either  return  the  property  to  the  trustee  withil)  a  named  time,  or  to  pia 
him  $1,000  for  it.  We  are  of  opinion  that  the  court  was  right  in  holding  th 
transaction  to  be  fraudulent  as  to  creditors,  and  in  holding  that  appellor 
was  not  such  a  purchaser  as  was  to  be  protected ;  but  we  think  the  judgnien 
should  have  been  for  the  return  of  property,  or  it^  proven  value,  11,200. 

Appellant  was  no  more  entitled  to  credit  for  the  1200  he  paid  to  Perr; 
than  for  the  f  I,0n0  he  paid  to  Rhea.  The  circuit  court  furthermore  decider 
that  the  mortgage  to  Rhea  was  void,  because  not  recorded,  and  that  it  di< 
not  constitute  a  lien  on  the  property.  It  was  adjudged  to  be  cancelled 
Rhea  wnfl  not  a  party  to  the  suit.  Although  the  unrecorded  mortgage  ma; 
not  have  been,  and  was  not,  a  lien  as  against  at  least  subsequent  creditors 
it  evidenced  a  debt,  and  to  that  extent,  so  far  as  the*reoord  before  n 
shows,  was  not  void.  At  any  rate,  it  should  not  have  been  cancelled.  It 
validity  is  more  properly  the  subject  now  for  decision  by  the  bankrupt  court 
The  court  further  decided  that  appellant  pay  to  the  trustee  $800,  the  value  o 
the  liquor  licenses  attempted  to  be  transferred  to  it  by  Perry. 

A  license  to  retail  liquors  in  this  State  is  a  personal  privilege  only.  It  is 
confined  by  statute  to  the  place  and  person  named  in  the  order  granting  it, 
(Section  4203,  Kentucky  Statutes.)  Although  by  section  41W8.  Kentucky 
Statutes,  when  the  owner  of  a  license  dies,  or  sells  his  stock  or  place  of  busi 
ness,  the  authorities  may  renew  the  license  to  the  personal  representative 
widow  or  purchaser,  they  are  not  required  to.  Indeed,  the  fitness  of  th< 
person  proposing  the  exercise  the  license  is  always  one  of  the  main  things 
considei^  in  granting  it.  It  can  not  be  sold  for  debt  under  execution  oi 
attachment.  It  is  an  lntangil)l*»  privilege,  withijut  vendable  value  or  qual 
ity.  It  might  Iw  abandoned  by  its  owner,  or  be  revoked  at  any  time  foi 
certiiin  causes  by  the  public  authority  granting  it.  It  is  not  transferable 
The  fact  that  the  city  council  and  county  cotirt  are  allowed  to  transfer  i 
without  additional  charges  upon  the  application  of  the  owner,  don't  giv< 
him  the  right  to  transfer  it.  That  he  has  donated  if;,  or  attempted  to  giv« 
it,  to  one  of  his  creditors,  although  insolvent,  can  not  make  such  credlto' 
liable  to  the  trustee  in  bankruptcy  for  the  value  of  the  license.  The  objec 
of  the  statute  s  to  hold  only  that  liable  to  debts  which  could  be  subjectec 
by  law  to  their  payment. 

The  licenses'  in  this  case  do  not  appear  to  have  been  really  transferred  h} 
the  city  or  county  authorities.  It  was  done  only  by  the  licensee.  We  are  o 
opinion  that  the  court  erred  in  adjudging  appellant  to  pay  anything  for  th< 
licenses.  Before  this  suit  was  begun,  Perry  was  called  before  the  referee  ii 
bankruptcy  for  examinatilon  pending  his  application  to  be  adjudged  a  bank 
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mpt,  and  was  questioned  at  considerable  length  by  counsel  representing  cer- 
tain creditors,  by  the  referee,  and  by  his  own  counsel.  Appellant  does  not 
appear  to  have  been  present  or  represented.  A  stenographic  report  of  his. 
testimony  was  preserved.  Much  of  It  tends  to  show  his  motive  and  condi- 
tion at  the  time  of  the  sale  attacked  in  this  suit. 

In  the  preparation  of  the  case  be-was  introduced  as  a  witness  by  the  trus- 
tee, appellee.  He  was  shown  what  purported  to  be  a  copy  of  his  testimony 
given  before  the  referee,  and  asked  whether  it  was  true,  and  whether  h& 
would  adopt  it  as  a  part  of  the  deposition  then  being  given.  He  said  it  waa 
true,  and  he  would  and  did  adopt  it.  It  was  thereupon  filed  as  a  part  of  his. 
deposition.  Appellant's  exceptions  to  it  were  overruled,  and  it  was  consid- 
ered by  the  court. 

Although  we  find  enough  evidence  In  the  record  to  sustain  the  conclusion 
at  which  we  have  arrived,  without  regarding  the  interpolated  copy  from  the 
referee's  office,  we  must  condemn  the  practice  of  presenting  evidence  in  that 
form.  Whether  the  stenographer,  who  took  the  notes  of  the  testimony  was 
duly  sworn,  or  whether  the  copy  is  authenticated  as  it  should  have  been  to 
have  entitled  its  reception,  we  do  not  consider.  For  if  so,  its  Injection  in 
that  form  as  the  testimony  of  the  witness  in  this  case,  was  still  an  improper 
practice.  It  was  incompetent  as  evidence  in  this  case.  It  is  nothing  here, 
at  best,  but  hearsay.  The  fact  that  the  witness  said  that  he  said  it  on 
another  occasion,  and  in  another  action,  makes  it  none  the  less  hearsay. 
The  right  to  confront  the  witness,  to  see  and  hear  him  testify;  to  cross - 
examine  him  upon  the  points  In  issue  In  the  instant  suit;  to  have  his  own 
language  reported,  are  matters  of  right  given  to  a  party,  and  of  inestimable 
value  to  the  court  in  its  endeavor  to  arrive  at  the  truth.  The  exceptions  to 
that  part  of  the  deposition  should  have  been  sustained. 

The  judgment  is  reversed  on  both  the  original  and  the  cross  appeal.  The^ 
cause  will  be  remanded  for  proceedings  governed  by  this  opinion. 


WALLING  V.  EGGERS,  &c. 
(Filed  January  28,  19«»4— Not  to  be  reported. ) 

1.  Lands~Adv.  rs3  possession— In  an  action  by  appellant  to  recover  a  strip, 
of  ground  and  to  he  adjudged  the  right  to  use  a  passway  over  appellee's  lot, 
and  the  pleadings  put  In  issue  the  claim  of  appellant  to  the  easement,  and 
the  claim  of  appellees  as  to  adverse  possession,  the  burden  upon  the  whole 
case  was  ui)on  appellees. 

9.  Bill  of  exceptions — Where  a  bill  of  exceptions  was  not  filed  in  time,  but 
DO  objection  was  made  by  the  adverse  party,  and  he  did  not  object  to  the 
order  of  court  extending  the  time,  but  examined  it  when  tendered  and  made 
no  objection  to  its  being  filed,  any  error  that  may  have  been  committed  aa 
to  filing  it  was  waived. 

8.  Evidence— Where  there  is  a  conflict  as  to  ownership  of  land,  proof  by 
one  party  that  he  and  his  ancestors  listed  the  property  for  taxation  and  paid 
taxes  on  it,  and  the  other  party  did  not  list  it  or  pay  taxes  prior  to  a  certalu 
date,  may  be  admitted  as  this  is  nn  act  of  claim  of  ownership  to  be  givei^ 
luch  weight  as  the  jury  may  determine. 

E.  L.  McDonald  for  appellant. 
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Lieber  &  Lioooln  for  appellees. 

Appeal  from  Jeffersoo  Circuit  Court,'  Cominoo  Pleas  Branch,  Seo 
Division. 

Opinion  of  the  court  by  Judge  O'Bear. 

Appellant  sued  appellees  Eggers,  and  the  Shelby  Street  Market  Go. ,  to 
xx>Yer  the  possession  of  a  strip  of  land  four  fe^t.twQ  inches  wide,  by  abou 
feet  long,  and  to  have  adjudged  his  right  to  use  a  passway  over  the  nc 
side  of  Eggers'  lot  running  at  right  angles  from  the  north  end  of  the  si 
last  mentioned,  to  Shelby  street  in  Louisville.  This  will  illustrate  the  sit 
%ion  of  the  property : 
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20-foot  Alley 

In  the  petition  appellant  claimed  that  he  was  the  owner  of  two  lots,  whi 
together  made  one  connected  body  of  land  fronting  82  feet  2  inches  on  Ml 
ket  street  in  Louisville,  Ky.,  and  extending  south  that  width  110  feet,  ai 
extending  further  south  94  feet,  4  feet  2  inches  wide,  to  a  20-foot  alley;  th 
the  appellees  had  wrongfully  taken  possession  of  and  obstructed  certa 
parts  of  the  last-named  strip;  that  appellant  also  owned  as  an  appurtena 
to  his  lot,  an  easement  of  the  use  of  a  4-foot  alleyway  running  from  t] 
back  of  the  18  feet  of  lot  described,  east  to  Shelby  street. 
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Appellees  filed  a  joint  answer.  They  do  not  deny  appellant's  title,  except 
as  to  the  easement.  But,  they  claim  that  they  and  their  vendors  have  re- 
spectively been  in  the  adverse,  continuous  possession  of  the  strip  4  feet  and 
8  inches  wide,  and  94  feet  long  from  the  20-foot  alley  north,  for  more  than 
fifteen  years,  claiming  it  as  their  own.  The  reply  denied  the  continued  ad- 
verse imssession  of  appellees  for  fifteen  years  before  the  brin^^ing  of  the  suit. 
The  effect  of  these  pleadings  was  to  put  In  issue,  first,  appellant's  claim  ta 
the  easement  over  the  Eggers  lot  east  to  Shelby  street;  second,  the  claim  of 
appellees  that  by  an  adverse  possession  and  user  of  fifteen  years  of  the  strip. 
94  feet  by  4  feet  9  inches  they  had  acquired  the  title  to  it.  On  the  first  issue, 
plaintiff  had  the  burden  of  the  proof.  On  the  second,  defendants  had  the 
burden.    But  on  the  whole  case,  the  burden  was  on  the  defendants. 

Section  596,  Civil  Code,  is:  *'The  burden  of  proof  in  the  whole  case  lies  on 
the  party  who  would  be  defeated  if  no  evidence  were  given  on  either  side. '  ^ 
Although  plaintiff  bad'  the  bili^en  a^  -to  the  easement  claimed,  and  not- 
withstanding if  no  evidence  had  been  introduced  by  either  party,  he  would' 
have  lost  as  to  it,  yet,  under  the  state  of  the  pleadings,  he  would  have  beea 
entitled  iXT'^tr  Judgment  agalDst  appellees  (defendants)  upon  the  other  issue. 
So,  uimn  the  whole  case,  appellees  would  have  lost.  The  court  erred  in^ 
adjudging  the  burden  of  proof  to  be  ui)on  appellant.  (Section  817,  GivU 
Code. ) 

At  the  close  of  plaintiff's  evidence  the  court  gave  a  peremptory  instruction 
to  the  jury  to  find  for  defendants,  upon  the  ground,  so  the  opinion  of  the 
trial  judge  recites,  that  plaintiff  had  failed  to  show  title  to  himself  in  the. 
land  sued  for.  As  has  just  been  held,  defendants  admitted  the  paper  title, 
and,  therefore,  the  prima  facie  right  of  iwssession,  to  be  in  plaintiff.  Their 
plea  was  in  avoidance,  as  relying  upon  the  statute  of  limitation  to  bar  the 
right  of  recovery.  To  sustain  that  plea,  the  defendants  should  hnve  been 
required  to  introduce  proof,  or  suffer  a  judgment  for  plaintiff. 

The  evidence  showed,  as  to  the  easement  claimed,  that  a  common  grantor 
of  the  Walling  and  Eggers  lots,  owning  them  both,  had  established  this 
alleyway,  and  called  for  it  in  the  deed  made,  thereby  dedicating  its  use  to 
the  lots  so  conveyed;  furthermore  that  Eggers'  grantor  while  in  possession 
recognized  the  right  and  claim  of  Walllng's  ancestor  to  use  the  iMissway  as  a 
matter  of  right,  and  that  Wallings  and  their  tenants  had  so  used  it  until  re- 
cently. There  was  enough  evidence  to  have  sustained  a  verdict  for  the- 
plaintiff,  and  the  direction  of  the  court  requiring  peremptorily  the  finding 
of  the  verdict  for  appellee  was  erroneous.  Whether  the  bill  of  exceptions. 
was  filed  in  time,  appellees  did  not  then  object  to  it,  nor  did  they  object  to 
the  order  of  the  court  extending  the  time.  They  examined  the  bill  when 
tendered,  and  made  no  objection  to  its  being  filed.  They  have  waived  any 
error  that  might  have  been  committed  in  this  proceeding.  (Downing  v. 
Bacon,  7  Bush,  6S0.) 

As  the  case  must  be  returned  for  a  new  trial,  it  is  well  to  say  that  court 
should  have  allowed  appellant  to  prove  that  he  and  his  ancestors  listed  tba 
property  in  dispute  for  taxation  and  paid  the  taxes  on  it,  and  that  appellees 
did  not  list  it  for  taxation  prior  to  1898.  This  was  an  act  of  claim  of  owner- 
ship to  be  given  such  weight  as  the  jury  might  determine,  in  connection 
with  other  facts  proven  in  the  record.    It  was  likewise  competent  to  prove- 
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that  appellant's  ancestor  and  agent  claimed  the  property  in  dispute,  and 
denied  the  right  of  appellees  to  it;  and  to  prove  that  appellees  did  not  objeot 
to  appellant's  tenants  and  servants  using  the  strip  of  property  and  passway 
in  litigation. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  a  new  trial  under  proceedings  not  inconsistent  herewith. 


BEARD  &  CO.  V.  GOODMAN. 

(Filed  January  28,  1001. ) 

Fertilizer—In  an  action  to  recover  for  the  purchase  price  of  fertilizer,  a 
X)eremptory  instruction  to  find  for  the  defendant  should  not  have  been 
given,  where  the  defense  was  thnt  the  statute  requiring  the  article  to  be 
labeled  was  not  complied  with,  but  where  the  facts  were  that  appellants  did 
not  keep  the  fertilizer  in  stock,  but  ordered  it  shipped  from  Chicago;  that 
after  its  shipment  appellee  called  their  attention  to  the  fact  that  the  fertiliser 
was  not  labeled  when  they  notified  the  shipper  who  sent  the  labels  which 
were  put  un  the  bags  by  the  appellee  who  then  used  the  fertilizer.  While 
the  statute  was  not  complied  with  to  the  letter,  it  was  in  spirit  and  the 
defense  relieti  on  was  not  available. 

Bennett  H.  Young  and  N.  McN.  Mercer  for  appellant. 

Wee'd  S.  Chelf  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellants  are  merchants,  and  th  sold  the  appellee  fertilizer  of  the 
agreed  value  of  t33S.75.  One  defense  tj  e  action  is  that  it  was  sold  to  hlra 
in  violation  of  the  statute,  because  none  of  the  bags  or  packages  containing 
the  fertilizer  had  attached  to  them  any  label  furnished  by  the  Kentucky 
Agricultural  Experiment  Station  giving  a  chemical  analysis  of  the  fertil- 
izer, and  that  for  that  reason  the  contract  is  not  enforceable.  The  facts  are 
these:  The  appellants  did  not  keep  the  fertilizer  in  stock,  and  informed  ap- 
pellee that  it  would  be  shipped  to  him  at  his  station  by  Swift  &  Co.,  of 
Illinois.  It  was  shipped  by  Swift  &  Co.  and  reached  appellee's  station  on 
the  2t)th  of  September,  and  two  or  three  days  thereafter,  and  without  the 
knowledge  of  appellants,  the  appellee  unloaded  it.  The  bags  containing 
the  fertilizer  did  not  have  any  labels  attiiched  to  them  showing  the  chemical 
analysis,  and  appellants  did  not  know  of  this  fact  until  Informed  by  appel- 
lee, whereupon  they  telegraphed  Swift  &  Co.  for  the  character  of  labels  re- 
quired by  the  statute.  The  labels  were  sent  pi-omptly,  and  w^re  delivered 
by  appellants  to  the  appellee,  who  expres.sed  himself  satisfied  therewith. 
The  appellee  kept  and  used  the  fertilizer. 

The  question  is,  was  this  such  a  compliance  with  the  statute  as  will  enable 
the  plaintiffs  to  recover  the  agreed  value  of  the  fertilizer.  The  statute  re- 
quires that  every  bag  of  commercial  fertilizer  sold  or  offered  for  sale  in  this 
State  shall  have  attached  to  it  In  a  conspicuous  place  a  label  which  shall 
contain  the  name  and  address  of  the  manufacturer,  the  name  of  the  fertil- 
izer, number  of  net  pounds  in  each  package,  etc.  A  penalty  Is  provided 
against  the  manufacturer  or  vendor  who  shall  sell,  offer  or  expose  for  sale 
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any  fertilizer  without  having  the  lables  required  by  statute  on  the  packages. 
.This  court  in  VanMeter  v.  Spurrier,  &c.,  94  Ky.,  92,  held  that  one  who 
violated  the  statute  in  not  furnishing  the  labels,  as  required  by  it,  could  not 
recover  the  value  of  the  fertilizer  sold.  In  that  case  the  labels  were  never 
furnished.  In  the  case  at  bar  the  labels  were  furnished,  but  were  not  on 
the  packages  when  they  arrived  at  the  appellee's  station,  and  in  fact  were 
never  placed  upon  the  packages  by  the  appellants.  The  appellee  received 
the  bags  of  fertilizer  and  the  labels.  He  received  just  what  the  law  contem- 
plated he  should  have,  the  fertilizer  which  he  lx)Ught  and  the  labels  giving 
the  information  required  by  thn  statute.  Reduced  to  the  Inst  analysis,  the 
appellee  seeks  to  evade  the  payment  of  the  contract  price  of  the  fertilizer, 
not  because  the  labels  were  not  furnished  him,  but  because  they  were  not  on 
the  bags  when  they  arrived  in  the  car.  The  labels  received  gave  the  appel- 
lee the  information  for  his  protection  which  the  statute  contemplated  pur- 
chasers of  fertilizers  should  have.  If  the  fertilizer  was  not  of  the  character 
represented,  a  cause  of  action  would  esist,  and  the  labels  furnished  would 
show  the  character  cf  feriilizer  which  the  vendor  represented  he  was  selling. 
The  purpose  of  .the  statute  was  to  prevent  the  manufacturers  and  vendors 
from  perpetrating  frauds  on  purchasers,  not  to  enable  such  purcha-sers  to 
escape  liability  for  fertilizers  sold  and  delivered  to  them.  While  the  statute 
was  not  complied  with  to  the  letter,  it  was  in  the  spirit.  We  are,  therefore, 
of  the  opinion  that  the  defense  relied  on  to  which  we  have  referred  is  not 
available.  The  court  erred  in  giving  a  peremptory  instruction  to  find  for 
the  tippellee. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 

Judge  Hobson  dissenting. 


OWENS.  &c.   V.  JENKINS,  &c. 
(Filed  January  ^^,  1904— Not  to  be  reported. ) 

1.  WMlls— Evidence— Admonition  of  court— On  the  trial  of  a  niotlon  to  pro- 
blite  a  will  where  evidence  was  introduced  to  prove  that  the  physician  of  the 
testator  and  an  attesting  witness  of  his  will  had  made  statements  out  of 
court  that  testator  was  not  competent  to  make  a  will  and  that  his  attitude 
as  a  witness  had  been  influenced  by  the  payment  of  fees  by  the  executor,  the 
physician  contradicting  these  statements  imputed  to  him,  the  bill  of  excep- 
tions showing  that  the  trial  court  told  the  jury  they  were  not  to  consider 
the  testimony  only  so  far  as  it  tended  to  contradict  the  testimony  of  the 
physician.  Held— That  this  admonition  had  no  appreciable  effect  and  leaves 
the  testimony  of  the  two  witnesses  as  if  it  had  not  been  given. 

2.  Salne— Where  the  testimony  of  a  witness  had  the  effect  to  tend  to  im- 
peach that  of  another  the  fact  that  the  bill  of  exceptions  do  not  show  that 
the  jury  should  have  been  admonished  that  such  evidence  should  lie  received 
only  as  affecting  tlie  credibility  of  such  witness,  the  giving  of  such  admoni- 
tion will  be  presumed  where  the  evidence  was  not  stenograph ically  reported 
and  was  so  awkwardly  expressed  as  to  fail  to  describe  what  actually  occurred, 
and  the  meaning  of  the  court  as  appears  from  the  bill  of  exceptions  conveys 
the  idea  that  such  admonition  was  given. 

3.  Argument  of  counsel— Where  complaint  of  the  argument  of  counsel  was 
not  made  at  the  time,  and  the  court  not  asked  to  rule  upon  it,  a  party  can 
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not  submit  to  it  without  objection  to  the  trial  court,  and  if  the  verdict 
is  adverse  to  him,  talce  advantage  of  it  upon  appeal. 

W.  O.  Jackson  and  W.  M.  Cravens  for  appellants. 

W.  B.  Moody  and  Turner  &  Turner  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  0*Rear. 

On  the  trial  of  the  motion  to  probate  the  will  of  George  W.  Henderson,. 
Dr.  Nuttall,  the  physician  who  attended  upon  the  testator  during  his  last 
illness  when  the  will  was  executed,  testified  the  testator  was  mentally  com- 
petent to  make  a  will.  Dr.  Nuttall  was  also  one  of  the  attesting  witnesses, 
to  the  will.  Appellants  introduced  evidence  to  prove  that  Dr.  Nuttall  had 
made  statemenlc  oii4  o4  court««tt)at  the*  testator  was  not  competent,  and 
'  furthermore  that  his  attitude  as^ii  witness  had  been  influenced  by  the  pay^ 
ment  by  the  executor  of  a  rather  large  bill  rendered  by  the  doctor  for  hlu 
professional  services  to  the  testator  during  his  last  illness.  The  trial  court 
allowed  all  this  to  be  shown. 

Counsel  for  appellant  seems  to  be  under  misapprehension  as  to  the  ad- 
monition of  the  court  to  the  jury  regarding  the  effect  of  this  evidence.  Their 
argument  is  based  upon  the  theory  that  the  court  admonished  the  jury  at 
this  point  that  the  evidence  just  named  was  to  be  received  only  as  affecting 
the  credibility  of  Dr.  Nuttall  as  a  witness.  The  occurrence  at  the  trial  as 
set  out  in  the  bill  of  exceptions  shows  this  state  of  case:  Dr.  Nuttall,  on 
cross-examination,  was  asked  by  appellants  whether  he  had  not  made  the- 
statements  to  Mrs.  Cravens  that  the  testator,  when  he  made  the  will,  was 
not  mentally  capable  of  understanding  what  he  was  doing.  He  answered 
that  he  did  not.  It  was  then  shown  that  the  doctor  had  produced  a  bill  of 
$500  against  the  executor  for  professional  services  rendered  the  testator  dur- 
ing his  last  illness.  Upon  cross-examination  he  was  required  to  produce  his. 
books  containing  the  charges  against  the  testator.  His  accounts  show  that 
he  had  charged  the  testator  for  a  number  of  visits  at  $10  each,  whereas  the 
other  accounts  in  the  same  book  show  generally  similar  charges  to  other 
patients  at  about  the  same  time  from  $1.50  to  $5  each.  But  even  with  the 
charges  as  contaln(*d  In  this  account.  It  only  amounted  to  about  $310.  He 
was  paid  $500.  In  explanation  of  this  he  testified  that  the  testator  was. 
almost  dally  at  his  office  for  treatment,  and  was  continuously  under  his  care- 
for  which  he  paid  nothing.  The  witness  added:  *'After  his  death  I  didn't 
have  the  exact  amount  on  my  books,  I  charged  him  just  enough  to  make 
the  entire  service  $500." 

Mrs.  Cravens  was  Introduced  by  appellants  as  a  witness,  who  testified  that- 
Dr.  Nuttall  had  stated  to  her  directly  after  the  death  of  the  testator  In 
substance;  that  at  the  time  of  making  the  will  the  testator  was  practically 
a  dead  man,  and  was  not  mentally  competent  to  understand  what  he  was 
doing.  She  also  testified  that  the  doctor  admitted  to  her  that  he  had  got  the 
$500  for  having  the  will  made,  and  that  the  executor  did  not  want  to  ^y 
him  that  amount,  and  that  he  told  him  *'to  give  him  the  check  right  there, 
or  he  would  break  the  will." 

The  bill  of  exceptions  at  this  point  shows  the  following:  '*The  court  here» 
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^Yfe  Its  tmn  motion  said  to  the  jurji  they  were  not  to  ooDsider  the  testimony 
^nly  80  far  as  it  contradicted  Dr.  NuttalL" 

We  are  of  the  opinion  that  the  court  should  have  told  the  jury  that  th& 
testimony  of  Mrs.  Cravens  concerning  the  statement  alleged  to  have  beeu 
made  to  her  by  Dr.  Nuttall  as  to  the  testamentary  capacity  of  the  testator, 
'was  to  be  considered  only  as  affecting  the  credibility  of  Dr.  Nuttall  as  a. 
ipvitBess.  Of  the  other  evidence  of  Mrs.  Cravens  just  alluded  to  the  theory 
■of  appellants  is,  that  the  propounders  of  the  will,  the  executor  and  the  prln- 
•dpal  devisee,  were  fabricating  evidence  in  its  support,  and  that  they  had 
tnken  this  course  to  insure  the  favorable  testimony  of  a  witness  whose  rela-^ 
tion  to  the  testator,  and  whose  connection  with  the  execution  of  the  will,, 
made  him  a  very  important  witness  in  the  case.  The  suppression  or  fabri- 
oation  of  evidence  is  of  itself  a  relevant  fact,  to  be  proved  against  the  party 
committing  it,  although  It  is  a  collateral  fact  and  not  connected  with  the 
main  fact  in  is^ue.  It  is  in  the  nature  of  an  admission  by  such  party  against 
his  interest,  and  raises  a  presumption  against  the  validity  of  his  claim  or 
defense.  It  may,  therefore,  be  proven,  and  is  regarded  as  substantive  evi- 
dence tending  to  establish  the  main  fact.  (1  Greenleaf  on  Evidence,  section 
S7;  Commonwealth  v,  Webster,  6  Cush.,  Mass.,  £96,  69  Am.  Dec,  711;  Ben- 
jamin V.  Bllinger,  8t)  Ky.,  472.) 

We  are  of  the  opinion,  however,  that  the  admonition  given  the  jury  by  the 
court  did  not  have  the  effect  claimed  by  appellants.  Indeed,  in  the  form  in 
which  it  appears  in  the  bill,  we  can  not  conceive  that  it  had  any  appreciable 
effect,  and  leaves  the  testimony  of  these  two  witnesses  as  if  the  admonition 
had  not  been  given.  For  it  is  to  be  observed  that  the  court  told  the  jury 
that  they  were  to  consider  Mrs.  Cravens'  testimony  only  in  so  far  as  it  con- 
tradicted Dr.  Nuttall,  while  as  a  matter  of  fact  her  testimony  upon  these 
two  points  did  contradict  Dr.  Nuttall  in  every  particular,  and,  therefore, 
the  jury  were  told  in  effect  to  consider  Mrs.  Cravens'  testimony  as  evidence. 
This  really  left  the  jury  without  any  admonition  as  to  the  proper  effect  to 
be  given  to  her  testimony  that  was  admissible  only  for  the  purpose  of  affect- 
ing the  credibility  of  the  witness,  NuttQll,  above  discussed.  At  the  same 
time  it  left  the  jury  to  consider  her  testimony  tending  to  show  a  fabrication 
of  evidence  by  the  propounders  as  affecting  the  main  facts  at  issue. 

We  do  not  mean  to  hold  that  the  proof  of  an  attempted  fabrication  of  evi- 
dence can  be  made  by  testimony  that  a  witness  had  said  out  of  coart  that 
be  had  been  induced  by  the  party  calling  him  to  give  false  testimony  In 
bis  behalf,  and  that  upon  the  witness's  denying  that  he  had  made  that  state- 
ment out  of  court,  to  prove  that  he  bad.  This  would  be  to  establish  a  rele- 
vikur.  fact  by  incompetent  hearsay  evidence  only.  There  must  be  other  evi- 
dencr?  tending  of  Itself  to  establish  that  fact.  In  this  case  the  extraordinary 
charge  of  the  attesting  witness  for  his  professional  services,  as  compared 
with  slmlLir  charges  for  lilse  services  to  others;  the  failure  of  his  account  to 
show  by  »2'K)  the  amount  received  in  satisfaction  of  his  bill;  although  the 
jiccount  appears  to  have  been  kept  by  daily  entries,  as  far  as  It  was  kept, 
uiul  the  witness's  expfanatlon,  were  facts  from  which  the  inference  might 
hiive  Ijeen  not  unreasonably  drawn  if  the  jury  saw  lit  to  look  at  It  In  that 
light,  that  the  witness  had  been  improperly  biased  by  the  party  calling  him. 

vol.  25—99 
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The  jury  might  or  might  not  take  that  view  of  it,  according  to  the  repnta- 
tion  of  the  witness,  their  acquaintance  with  him,  his  bearing  while  testify- 
ing, and  a  number  of  other  familiar  circum stances  which  go  to  affect  or 
dinarily  the  credibility  of  witnesses  in  jury  trials.  The  witness's  explana- 
tion of  the  unusual  appearance  of  his  account  and  charges,  in  itself  and 
standing  alone,  was  prolmbly  sutVicient  to  reconcile  the  charges  with  the 
entire  innocence  of  the  propounders  and  the  witness.  The  testimony  of  Mrs. 
Cravens  that  this  witness  had  made  contrary  statements  to  her  had  the  legal 
effect  only  to  tend  to  impeach  Nuttall's  statements,  and  it,  therefore,  should 
have  been  guarded  by  the  court  with  the  admonition  also  that  her  evidence 
on  this  point  should  be  received  only  as  affecting  the  credibility  of  the  wit- 
ness, Nuttall.  This  is  piobably  what  the  court  Intended  to  do,  and  did  do, 
but  in  the  prepanition  of  the  bill  of  exception,  which  is  not  a  stenogrnphic 
)*eport  of  the  trial,  the  matter  hns  been  so  awkwardly  expressed  as  to  fail  to 
describe  what  actually  occurred.  The  verdict  of  the  jury,  finding  for  the 
propounders  of  the  will  is  their  acquittal  of  Dr.  -Nuttall  and  the  propoun- 
ders of  improper  conduct  in  the  matter. 

The  complaint  here  of  the  closing  argument  to  the  jury  by  counsel  for  ap- 
pellees, can  not  avail  appellants.  It  was  not  then  objected  to.  The  circuit 
court  was  not  asked  to  and  did  not  rule  on  it.  A  party  can  not  submit  to 
improper  argument,  without  objection  to  the  trial  court,  and  then  if  the 
verdict  Is  adverse  to  him,  take  advantage  on  appeal  of  the  supposed  evil 
effect  of  the  objectlonalbe  matter.  (I.  C.  R.  R.  Co.  v.  Radford,  28  Ky.  Law 
Rep.,  88rt;  Alexander  v.  Menefee,  23  Ky.  Law  Rep..  115;  Bland  v.  Gaither, 
10  Ky.  Law  Rep.,  1033;  C,  St.  L.  &  N.  O.  R.  R.  Co.  v.  Coffee,  7  Ky.  Law 
]Rep  ,  451 ;  L.  &  N.  R.  R.  Co.  v.  Webb,  11  Ky.  Law  Rep.,  869.) 

Perceiving  no  error  prejudicial  to  appellants  the  judgment  is  affirmed. 


CINtaNNATI    TOBACCO  WAREHOUSE   CO.  v.  LESLIE   &   WHITTA- 
KER'S  TRUSTER,  &c. 

(Filed  January  29,  1904.) 

1.  Warehouses— .A.dvancements— Liens— Where  a  firm  of  tobacco  dealers 
procured  advancements  from  a  warehou.se  In  consideration  that  it  would 
consign  its  pui*chaseB  to  it,  the  fact  that  the  waietiouse  company  faile<l  and 
passed  to  an  assignor  will  not  operate  to  relieve  the  firm  of  dealers  of  their 
contract  to  continue  to  send  its  tobacco  to  it,  and  particularly  in  this  action 
where  the  right  of  the  successor  of  the  warehouse  company  to  the  tobacco 
was  recognized  by  the  dealers  by  a  part  of  the  remainder  of  the  tobacco  in- 
cluded in  the  contract  being  shipped  to  it. 

2.  Same— While  it  is  true  that  a  common  law  lien  is  a  personal  privilege, 
and  not  transferable  by  assignment  of  the  debt  which  it  secures,  where  the 
assignee  of  a  warehouse  company  which  had  a  contract  with  a  shipper  to 
which  advancements  had  been  made  that  lbs  tobacco  should  be  shipped,  a 
lien  so  acquired  was  an  equitable  lien  growing  out  of  an  express  contract, 
and  is  enforcible.  * 

J.  I.  Blanton  for  appellant 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 
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Leslie  &  Whittaker  resided  Id  Harrison  couDty,  Kentucky,  and  were  en- 
^Saged  In  the  business  of  buying  and  selling  tobacco  for  speculation.  The 
Cincinnati  Leaf  Tobacco  Warehouse  Co.  was  a  Kentucky  corporation,  doing 
business  in  Cincinnati,  O.  During  the  years  1898,  1899  and  1900  these 
parties  had  a  contract  between  them,  by  which  the  corporation  advanced 
money  to  thiB  firm  from  time  to  time,  as  they  required  it,  which  was  in- 
vested in  the  purchase  of  tobacco,  and  then  consigned  to  the  corporation  at 
its  business  place  in  Cincinnati  for  sale,  with  the  expre.ss  agreement  that 
the  corporation  was  to  have  a  Hen  upon  the  tobacco  so  purchased,  and  the 
<!eb6  for  advances,  commissions,  insurance,  etc. ,  should  be  paid  out  of  the 
proceeds  of  the  sales  when  made. 

Under  this  agreement  the  corporation,  from  August  31,  1899,  to  September 
18,  1900,  advanced  Leslie  &  Whittaker  the  sum  of  15.060.28.  and  during  the 
=8ame  period  of  time  they  purchased  and  consigned,  under  the  contract, 
eighty-three  hogsheads  of  tobacco,  all  but  thirteen  of  which  had  been  sold 
«nd  the  proceeds  applied  to  the  extinguishment  of  the  consignee's  debt  for 
advancements  nt  the  time  this  controversy  arose. 

Before  the  sale  of  the  thirteen  hogsheads  of  tobacco  above  mentioned,  and 
"Which  are  in  controversy  here,  the  Cincinnati  Leaf  Tobacco  Warehouse  Co. 
became  seriously  involved  financially,  if  not  insolvent,  and  proper  proceed- 
ings were  had  In  the  circuit  court  of  Kenton  county,  by  which  it  was  placed 
In  the  hands  of  a  receiver,  and  afterwards  the  receiver  was  authorized  to, 
•and  did,  sell  at  public  auction  in  solido  all  of  its  assets,  whether  real,  per- 
gonal or  mixed,  for  the  sum  of  <I,500,0«'0,  the  Cincinnati  Tobacco  Warehouse 
Co!  becoming  the  purchaser  at  the  sum  named.  This  sale  was  confirmed  by 
the  court,  and  the  Cincinnntl  Tobacco  Warehouse  Co.,  which  seems  to  have 
l)een  organized  for  this  express  purpose,  stepped  into  the  shoes  of  the  Cin- 
-clhnati  Leaf  Tobacco  Warehouse  Co.,  taking  up  the  business  of  the  latter, 
-and  carrying  it  forward  without  commercial  jar  or  jostle,  as  if  no  change 
had  occurred. 

About  this  time,  or  shortly  thereafter,  Leslie  &  Whittaker  became  in- 
Tolved,  and  made  a  general  assignment  of  all  their  property  to  W.  T.  Laf. 
tertj,  of  Harrison  county,  Kentucky,  for  the  benefit  of  thtir  creditors.  The 
^assignee  ascertaining  that  there  were  thirteen  hogsheads  of  tobacco  belong- 
ing to  his  assignors  unsold  in  the  warehouse  of  the  Cincinnati  Tobacco 
l^arehouse  Co.,  ordered  it  sold.  In  accordance  with  this  direction  the  to- 
bacco was  sold,  realizing  the  sum  of  I960. 

Afterwards  certain  cradlbors  of  Leslie  &  Whittaker  set  on  foot  such  pro- 
ceedings In  bankruptcy  that  the  firm  were  adjudged  to  be  bankrupt  under 
the  United  States  Bankruptcy  Act,  and  their  assets  passed  into  the  hands  of 
appellee,  J.  T.  Webster,  as  trustee,  for  the  benefit  of  their  creditors.  After 
Qualifying  the  trustee  instituted  this  action  to  recover  of  appellant  the  pro- 
-ceeds  of  the  sale  of  the  thirteen  hogsheads  of  tobacco,  which  were  sold  under 
the  order  of  the  assignee,  as  above  stated.  This  sum,  amounting  to  $960.  is 
the  matter  in  controversy  here.  The  question  is  one  of  law,  there  being  no 
tiDdisputed  questions  of  fact.  There  is  no  dispute,  or  question,  as  to  the 
regularity  of  the  legal  proceedings  by  which  the  Cincinnati  Tobacco  Ware- 
liouse  Co.  purchased  all  of  the  assets,  of  whatever  kind,  of  the  Cincinnati 
JJeaf  Tobaccd  Warehouse  Co. ;  as  to  the  amount,  or  time,  of  the  advance- 
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ments  made  hy  the  Cincinnati  Leaf  Tobacco  Waaebouse  Co.  to  Leslte  ft 
Whlttaker;  nor  as  to  the  fact  that  the  tobaooo  shipped  under  the  oontraot- 
realized  a  sum  insufficient  to  pay  the  amount  of  the  advanoements  by  $850. 
But  it  is  contended  by  appellee  that  the  Clneinnatl  Tobacco  Warehouse  Co. 
did  not  acquire  by  its  purchase  the  benefit  of  the- contract  existing  betweei^ 
the  Cincinnati  Leaf  Tobacco  Warehouse  Co.  and  Leslie  &  Whittaker,  or  the^ 
lien  which  the  latter  had,  under  the  express  contract,  on  all  the  tobacco 
shipped  for  the  payment  of  all  the  advancemeAts  made,  that  the  lien  of  the: 
Cincinnati  Leaf  Tobacco  Warehouse  Co.  was  a  personal  one,  which  did  not 
pass  by  operation  of  law  under  the  sale,  and  that,  therefore,  the  thirteen 
hogsheads  of  tobacco  remaining  unsold  after  the  transfer  by  the  court  are- 
to  be  considered  as  a  matter  separate  and  apart  from  the  old  contract,  and 
that  out  of  the  proceeds  appellant  was  entitled  only  to  collect  and  reoeive- 
Its  commission,  drayage,  insurance,  etc.,  and  had  no  right  to  apply  it  to  the^ 
extinguishment  of  the  unpaid  balance  originally  due  the  Cincinnati  Leaf 
Tobacco  Warehouse  Co. 

On  the  contract  appellant  contends  that,  having  purchased  at  the  sale  by 
the  receiver  of  the  Cincinnati  Leaf  Tobacco  Warehouse  Co.  all  its  assets.. 
Including  the  chose  in  action  due  from  Leslie  &  Whlttaker,  consisting  of 
the  unpaid  balance  for  the  advanoements  made  to  them,  it  also  acquired  the 
lien  under  the  contract,  and  with  it  the  right  to  apply  the  proceeds  of  th» 
eale  of  all  the  tobacco,  including  the  thirteen  hogsheads,  to  extinguish  thfr 
debt.    If  this  can  be  done  there  will  still  be  a  balance  due  appellant  of  1860. 

Upon  trial  of  the  case  in  the  court  below  the  learned  chancellor  entered 
the  following  judgment:  *'It  appears  further  from  this  record  that  the  whole- 
of  the  tobacco  bought  by  Leslie  &  Whi taker  was  delivered  by  them  to  the- 
Cincinnati  Leaf  Tobacco  Warehouse  Co.  prioi:  to  the  appointment  of  a  re- 
ceiver, and  prior  to  the  sale  by  decree  of  court  of  its  effects;  there  can,  there- 
fore, be  no  question  but  that  the  factor's  lien  of  the  Cincinnati  Leaf  Tobaooo> 
Warehouse  Co.  was  a  complete  lien,  perfected  by  reducing  the  tobacoo  to 
possession.  The  only  question  in  this  case  then  is,  does  the  Cincinnati  To- 
bacco Warehouse  Co.,  by  reason  of  its  purchase  at  decretal  sale  of  the  demand 
of  the  Cincinnati  Leaf  Tobacco  Warehouse  Co.  against  Leslie  &  Whlttaker 
(they  being  no  parties  to  that  suit  and  not  obtaining  their  consent),  succeed 
to  the  rights  of  the  Cincinnati  Leaf  Tobacoo  Warehouse  Co.  as  against  them 
or  their  general  creditors,  they  having  become  bankrupt  before  a  sale  of  the^ 
tobacco  by  the  defendant  (appellant);  or,  stating  it  more  succinctly,  does  the- 
purchase  by  defendant  defeat  or  discharge  the  lien?  It  seems  from  the  au- 
thorities that  a  lien  of  this  character  'is  a  purely  personal  privilege,  and 
can  only  be  set  up  by  the  person  to  whom  it  accrued,  and  that  he  can  not 
assign  his  claim  so  as  to  enable  the  assignee  to  set  up  the  lien  as  a  ground 
of  claim  or  defense  to  an  action  for  the  property  or  its  value  as  against  the 
general  owner. '  The  court  holds  that  these  transactions  by  which  defendant 
(appellant)  obtained  the  debt  and  the  property  destroyed  the  lien,  and  it  la 
not  available  to  the  defendant  in  this  action." 

It  will  be  observed  that  the  trial  judge  placed  some  stress  upon  the  fact 
that  the  Cincinnati  Tobacco  Wazehouse  Co.  obtained  its  legal  position,  with 
reference  to  the  assets  of  the  Cincinnati  Leaf  Tobacco  Warehouse  Co.,  with- 
out the  knowledge  or  consent  of  Leslie  &  Whlttaker.     If  this  be  important^ 
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^We  think  the  record  showH  ooncluBlvely  that  Leslie  &  Whittaker  recog- 
nised the  Clnoiniiati  Tobacco  Warehouse  Go.  as  the  successor  of  the  Gincin- 
natl  Leaf  Tobacco  Warehouse  Go. ,  and  as  lawfully  assuming  aod  carrying 
t>iit  the  latter's  contract  with  them.  Five  of  the  hogsheads  of  tobacco  in 
"qaestlon  were  shipped  to,  and  received  by,  the  Gincinnati  Tobacco  Ware- 
house Go.  aft<9r  it  became  the  successor  of  the  Cincinnati  Leaf  Tobacco 
Warehouse  Go. ;  and  Leslie  &  Whittaker  received  from  it,  iipon  request,  the 
-maax  of  S969,  with  which  either  to  purchase  tobuooo  or  to  pay  for  tobacco 
•already  purchased  under  the  original  contract.  It  seems  to  us  that  these 
facte,  under  all  the  circumstamjes  of  this  case,  would  go  very  far  towards  es- 
laiblishlng  a  ratification  by  Leslie  &  Whitaker  of  the  transfer  by  the  receiver 
«f  the  insolvent  corporation  to  appellant,  if  it  were  required  to  take  that 
Tlew  In  order  to  uphold  appellant's  lien  in  question;  but  we  do  not  think 
^hlfl  is  necesfikry. 

It  Is  true  that  the  authorities  hold  that  a  common  law  lien  is  a  personal 
I»rivllege,  and  not  transferable  by  the  assignment  of  the  debt  which  it  se- 
cures; but  we  think  the  court  below  erred  in  assuming  that  the  lien  of  ap- 
fiellant  Is  a  oommon-law  Hen.  Gommon-law  liens  arise  by  implication  of 
law,  and  not  by  express  contract.  The  lien  here  is  an  equitable  one,  grow- 
ing out  of  the  express  contract  between  Leslie  &  Whittaker  on  the  one  part 
•and  the  Cincinnati  Leaf  Tobacco  Warehouse  Go.  on  the  other,  by  which  it 
was  agreed  that  the  latter  should  have  a  lien  on  the  tobacco  for  all  the  ad- 
vances made  by  it  to  the  fornier,  and  which  appellant  claims  passed  to  it  by 
the  assignment. 

Jones  in  his  work  on  Liens  very  elaborately  describes  the  difference  be- 
tween common  law  and  equitable  liens,  and  In  section  (53,  in  describing 
equitable  liens,  says:  '* Where  in  terms  the  parties  agree  that  one  making 
advances  for  the  purchase  of  merchandise  to  be  shipped  to  him  shall  have  a 
lien  on  the  same,  the  lien  arises  upon  the  purchase  of  the  merchandise 
•l>efore  it  Is  consigned  to  the  creditor.  The  lien  in  such  case  attaches  to  the 
merchandise  purchased  and  in  the  hands  of  the  debtor  at  the  time  of  his 
bankruptcy,  and  may  be  asserted  against  the  debtor's  assignee  in  t)ank- 
ruptcy.  Judge  Story  said  that  the  pos.session  of  the  property  by  the  debtor 
was  not  a  badge  of  fraud,  or  against  the  policy  of  the  law,  or  in  any  manner 
to  be  deemed  inconsistent  with  the  just  rights  of  his  general  creditors;  and, 
therefore,  the  agreement  to  give  a  lien,  or  equitable  charge,  was  binding 
npon  the  property  in  the  hands  of  the  assignee; '' 

In  section  982,  idem,  it  Is  said:  *'A  common-law  lien  is  not  a  proper  sub- 
let of  sale  or  assignment,  for  it  is  neither  property,  nor  is  it  a  debt,  but  a 
right  to  retain  property  as  security  for  a  debt."  And  In  section  988,  still 
apeaking  of  common-law  liens:  **A  lien  is  a  purely  personal  privilege,  and 
^can  only  be  set  up  by  the  person  to  whom  it  accrued.  He  can  not  assign  his 
olalm  so  as  to  enable  the  assignee, to  set  up  the  lien  as  a  ground  of  claim  or 
defense  to  an  action  for  the  property  or  its  value  as  against  the  general 
■owner."  In  section  991,  however,  the  author  says:  "An  equitable  lien  re- 
aerved  by  express  agre«*nient  passes  by  an  assignment  of  the  debt  it  was 
'Created  tu  secure.  Such  a  Hen  does  not  depend  upon  possession  as  does  a 
common-law  Hen." 

The  case  of  Hauselt  v.  Harrison,  105  U.  S.,  401,  was  in  all  respects  similar 
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Id  principle  to  the  case  at  bar.  There  a  merchant  advanced  money  to  a  tax^ 
ner  with  which  to  purchase  hides  to  be  n^anufactured  into  leather,  under 
this  agreement:  ''And  it  i$  further  agreed  that  ajj  the  skins,  whether 
green,  in  process,  of  tanning,  tanned,  or  tanned  and  finished,  shall  be  con- 
sidered as  security  for  the  refunding,  with  interest,  of  all  the  moneys  adr 
danced  him  by  the  party  of  the  second  part,  and  that  all  the  skins  shall  b» 
insured  for  their  full  value  in  good  companies  only." 

The  tanner,  after  receiving  large  advances,  became  insolvent,  and  In  the^ 
contest  between  his  assignee  and  the  merchant  ns  to  the  lien  of  the  latter 
on  certain  hides  and  leathers,  the  3upreme  Court  raid:  "It  was  decided  izi 
Gregory  v.  Morris,  93  U.  S.,  619,  that  the  legal  eflfeet  of  such  a  contract  is  ta 
create  a  charge  upon  the  property,  not  in  the  nature  of  a  pledge,  bul  of  a 
mortgage.  Such  a, lien  is  good  between  the  parties  without  a  change  of  pos- 
f$ession,  even  though  void  as  against  .subsequent  purchasers  in  good  fMtlk 
without  notice  and  creditors  levying,  executions  or  attachments;  and  If  fol- 
lowed by  a  delivery  of  possession  before  the  rights  of  third  persons  have  in- 
tervened, it  is  good  absolutely.  Nor  can  it  be  reasonably  doubted  that  thi» 
equitable  lien  was  capable  of  enforcement.  If  Bayer  (the  tanner)  had,  ii^ 
disregard  and  violation  of  his  agreement,  undertaken  to  divert  the  skins* 
whether  in  a  finished  or  unfinished  state,  to  some  other  and  unauthoriied 
use,  it  would  have  been  in  fraud  of  the  rights  of  Hauselt  (the  merchant), 
and  a  court  of  equity  would  nothave  hesitated,  by  an  Injunction,  to  prevents 
the  commission  or  continuance  of  the  wrong.  Bayer  would,  under  such  cir- 
cumstances, be  treated  by  a  court  of  equity  as  a  trustee  fraudulently  deal- 
ing with  and  misappropriating  trust  property,  and  Hauselt  would  be  pro- 
tected in  his  right  as  the  owner  of  a  beneficial  interest  in  the  property* 
entitled  to  the  enjoyment  of  the  specific  fruits  of  the  agreement.  ** 

In  Brooks,  Waterfleld  &  Co.  v.  Staton's  Adm'r.  79  Ky.,  174.  it  is  said  by 
this  court:  "Manifestly  there  is  an  equity  in  one  who  advances  money  on- 
the  agreement  and  faith  that  certain  property  shall  be  intrusted  to  him  aa  a 
security  which  does  not  pertain  to  a  general  creditor,  or  to  one  who  eztenda 
credit  without  reference  to  apy  particular  fund  or  property  as  security. 
From  the  moment  the  advances  are  made  there  is  an  inchoate  right  in  or 
to  the  proi)erty  on  the  faith  of  which  the  advance  was  made,  and  this  ri^ht 
becomes  complete  if  the  creditor,  with  reasonable  diligence,  pursues  bift 
right  by  reducing  the  property  to  possession  before  any  other  equity  has  in- 
tervened. Such  contracts,  when  the  money  has  been  advanced,  and  before- 
delivery  of  possession,  are  partly  executed  and  partly  executory.  The  deliv- 
ery of  possession  completes  the  contract;  and  if,  at  the  time  the  contract 
was  entered  into  and  the  advances  made,  the  parties  acted  in  good  faith, 
and  there  was  no  insolvency  and  no  design  to  prefer  one  creditor  to  another* 
the  act  of  possession,  when  there  are  no  intervening  equities,  relates  back* 
and  the  contract  is  a  unit  from  the  time  it  was  entered  into  and  the  advance- 
was  made." 

This  case  was  approved  in  a  later  case  of  Cook's  Adm'r  v.  Brannin*. 
Brand  &  Glover,  87  Ky.,  101.  In  the  case  of  Stahl  v.  Lowe,  18  Kj.  Law^ 
Bep. ,  946,  it  was  held  that  a  transaction  similar  to  the  one  involved  ija  the- 
case  at  bar  created  an  equitable  lien;  and  in  the  case  of  Atchison's  Ass'ea 
V.  Jones  &  Halsey's  Ass'ees,  8  Ky.  Law  Bep.,  259,  it  was  held:  *'A  firm  U^ 
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whioh  tobacco  had  been  consigned  for  the  purpose  of  securing  advances  made 
by  them  thereon  having  made  an  assignment  for  the  benefit  of  creditors, 
their  assignee  had  the  right  to  hold  the  tobacco  for  the  purpose  of  securing 
the  advances  against  the  assignee  of  the  consignor,  who,  subsequent  to  the 
consignment,  had  also  made  an  assignment  for  the  benefit  of  creditors." 

The  Cyclopajdia  of  Law  and  Procedure,  volume  4,  page  69,  title  "Assign- 
ments." states  the  rule  thus:  "In  the  absence  of  any  stipulation  in  the  con- 
tract of  assignment  concerning  the  securities  or  other  incidents,  an  unqual- 
ified assignment  of  a  chose  in  action  carries  with  it,  as  an  incident  to  the 
chose,  all  securities  held  by  the  assignor  as  collateral  to  the  claim,  and  all 
rights  incidental  thereto,  and  vests  in  the  assignee  the  equitable  title  to  such 
collateral  securities  and  incidental  rights.  *  *  *  As  the  right  to  the 
chose  and  its  incidents  pass  to  the  assignee  thereof,  so  does  the  right  to  the 
remedies  which  the  assignor  had  for  the  enforcement  of  the  same." 

In  the  case  of  Summers  v.  Kilugs,  14  Bush,  449.  it  was  said:  "The  assign- 
ment of  a  debt  carries  with  it  a  vendor's  or  mortgage  lien,  by  which  the  debt 
is  secured.  This  has  been  so  often  decided  %y  this  court  as  to  render  the 
citation  of  authority  unnecessary." 

There  is  a  vast  difference  between  the  narrow,  rigid,  personal  right  to 
merely  retain  possession  of  personal  property  until  payment,  which  is 
known  as  a  common-law  lien,  and  an  equitable  lien  arising  by  express  con- 
tract between  the  parties,  and  which  the  needs  of  commerce  render  abso- 
lutely necessary  in  order  to  facilitate  modern  dealing  between  man  and 
man.  It  requires  no  pi-ofound  examination  of  the  subject  to  realize  how 
hopelessly  crippled  would  be  the  industries  and  resources  of  the  whole  State 
if  the  farmer,  the  manufacturer  and  the  dealer  could  not  obtain  the  aid  of 
the  capitalist  in  the  advancement  of  their  business;  or  that  this  aid  very 
largely,  If  not  wholly,  depends  on  the  ability  of  the  borrower  to  make  the 
lender  secure  by  a  lien  on  the  specific  produce  of  the  industry  involved  in 
the  enterprise. 

The  lien  involved  in  this  action  is  not  the  common  law  lien  of  the  factor 
for  advancements,  but  an  equitable  lien  created  by  express  contract.  Some- 
times these  liens  resemble  each  other  very  closely,  and  sometimes  both  stat- 
utory and  equitable  liens  coincide,  and  are  identical  with,  or  declaratory  of, 
common  law  liens;  when  this  happens  the  latter  are  superseded  by  the 
former,  for,  although  their  forms  and  terms  may  resemble,  the  consequences 
which  flow  from  their  existence,  as  in  the  case  at  bar,  are  often  divergent. 
Appellant,  as  assignee  of  the  chose  iii. action  purchased  at  the  receiver's  sale, 
became  invested  thereby  with  the  right  to  enforce  the  equitable  lien  which 
secured  its  payment  to  the  Cincinnati  Leaf  Tobacco  Warehouse  Co. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  dismiss  the  petition. 
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(Filed  February  2,  1904— Not  to  be  reported, ) 

Practice  in  Court  of  Appeals— A  case  will  not  be  docketed  in  this  court 
without  consent  of  parties  except  in  the  manner  prescribed  by  the  Code,  and 
a  motion  to  affirm  as  a  delay  case  will  not  be  entertained  until  a  case  has  been 
docketed. 
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Lane  &  Harrison  for  appellants. 

Pope  Nicholas  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Barker. 

The  transcript  of  the  record  in  this  case  "was  filed  by  the  appellee  January 
28,  1904,  and  a  motion  then  to  alBrm  as  a  delay  case.  We  have  often  decided 
that  a  case  can  not  be  docketed  without  consent  of  parties  except  in  the 
manner  prescribed  by  the  Code,  by  filing  the  transcript  twenty  days  before 
the  beginning  of  the  term,  and  that  a  motion  to  affirm  as  a  delay  case  will 
not  be  entertained  until  the  case  is  docketed. 

The  motion  to  affirm  as  a  delay  case  is  overruled  without  prejudice. 


PI^NTICE  V.  OLIVER. 

(Filed  February  2,  1904— Not  to  be  reported. ) 

New  trial— In  an  action  for  a  new  trial  where  appellant  has  not  shown 
that  he  was  prejudiced  by  the  judgment,  or  that  his  ploadings  and  proof 
would  have  supported  a  judgment  in  his  favor,  the  judgment  of  the  lower 
court  in  refusing  a  new  trial  will  not  be  disturbed. 

Geo.  A.  Prentice  for  appellant. 

Reed  &  Berry  and  Oliver  &  Reed  ior  appellee. 

Appeal  from  Marshall  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  instituted  for  a  new  trial  in  an  action  which  had  been 
pending  in  the  Marshall  Circuit  Court  of  the  appellee  against  the  appellant 
to  recover  the  possession  of  seventy  and  one- quarter  acres  of  land.  The 
grounds  upon  which  a  new  trial  is  sought  are  as  follows:  First,  unavoidable 
casualty  and  misfortune;  second,  fraud  practiced  by  appellee  in  obtaining 
the  judgment.  The  pefcitlon  does  not  aver  that  the  appellee  did  not  own  the 
land  or  that  he  was  not  entitled  to  the  possession  of  it,  neither  does  it  aver 
that  plaintiff  had  filed  an  answer  denying  appellee's  ownership  and  right  to 
the  possession  of  it.  There  is  not  even  an  averment  that  he  had  a  good  de- 
fense to  fiction  (although  such  averment  might  be  held  to  be  a  conclusion  of 
the  pleader  and  insufficient. ) 

The  record  of  the  case  in  which  a  new  trial  is  sought  is  not  filed  with  the 
petition.  Under  the  pleadings  the  appellant  did  not  manifest  a  right  to  a 
new  trial  (Steel,  &c.  v.  Seale,  4  Ky.  Law  Rep.,  4S;  Overstreet,  &c.  v. 
Brown,  &n..  23  Ky.  Law  Rep.,  317.)  Although  the  appellant  was  prevented 
from  attending  the  trial  by  illness  (the  petition  does  not  show  whether  the 
case  was  pending  in  equity  or  ordinary),  he  has  not  showp  himself  to  be 
prejudiced  by  the  judgment,  or  that  his  pleadings  and  proof  in  the  action 
would  have  supported  a  judgment  in  his  favor.  It  may  be  proper  to  add 
that  the  evidence  did  not  show  that  the  appellee  practiced  any  fraud  in  ob- 
taining the  judgment  against  appellant. 

The  judgment  is  affirmed. 
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EDWARD  THOMPSON  CO.  v.  FENLEY. 

(Filed  February  3,  1904— Not  to  be  reported. ) 

Appeals— Jurisdiction— Id  an  action  to  recover  possession  of  books  of  the 
value  of  1160  and  $60  damages,  where  appellant  dismissed  his  action  as  to 
the  damages  sued  for,  although  it  is  not  shown  in  the  bill  of  exceptions  that 
such  an  oider  was  made,  there  was  no  proof  as  to  the  question  of  damages, 
and  as  the  claim  to  it  was  waived  there  is  no  reason  why  the  disclaimer  was 
not  as  binding  as  if  it  had  been  entered  upon  the  order  book  of  the  court. 

Frank  Y.  Benton  for  appellant. 

B.  S.  Holmes  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  was  an  action  brought  by  appellant  in  the  Kenton  Circuit  Court  to 
recover  from  the  appellee  the  possession  of  the  first  edition  of  the  American 
and  English  Encyclopsadla  of  Liaw  at  $160  and  also  for  $60  damages  for  the 
wrongful  detention  of  the  property.  It  appears  from  the  bill  of  exception  that 
upon  entering  upon  the  trial  of  the  cause  In  the  lower  court  the  appellant, 
by  counsel,  in  the  presence  of  the  court  and  jury,  withdrew  from  the  con- 
sideration of  the  court  and  jury  all  question  of  damages  and  claims  for 
same.     This  left  the  ^alue  of  the  thing  in  controversy  at  $160. 

The  appellee  moved  to  dismiss  this  appeal  for  the  reason  that  this  court 
has  not  jurisdiction  of  the  matter  in  controversy.  The  appellant  contends 
that  it  Is  not  bound  by  the  reQltal  in  the  bill  of  exceptions  because  it  is  not 
shown  by  an  order  of  court  on  its  record  that  it  dismi.<«sed  its  action  for 
damages.  It  appears  from  the  record  that  there  was  no  proof  introduced  by 
either  party  on  the  trial  on  the  question  of  damages  aud,  as  stated,  the  ap- 
X)ellnnt  waived  its  claim  for  damages,  and  we  can  see  no  reason  why  its  dis- 
claimer of|Same  in  the  manner  stated  should  not  be  as  bin.ling  upon  it  as  if 
entered  upon  the  order  book  of  the  court. 

Having  arrived  at  this  conclusion  we  sustain  the  motion  of  appellee  and 
dismiss  the  appeal. 


COX  V.  COMMONWEALTH. 

(Filed  February  4,  1W)4— Not  to  be  reported.) 

Indictment- Horse  stealing— Where  appellee  took  the  hor.se  and  buggy  of 
another  and  drove  It  four  and  one-hnlf  miles,  le'iving  them  in  the  road,  and 
the  horse  was  found  the  next  morning  dead,  the  defendant  being  drunk  at 
the  time  he  took  the  horse,  an  indictment  charging  him  with  willfully  and 
feloniously  stealing  and  carrying  away  and  converting  tu  his  own  use  the 
horse,  was  improperly  returned,  and  the  jury  should  have  been  Instructed 
under  section  1266,  Kentucky  Statutes. 

Max  Hanberry  for  appellant. 

N.  B.  Hays  and  Loralne  Mix  for  appellee. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 
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The  appellant,  Joe  Cox,  was  indicted  by  the  grand  jury  of  Lyon  cou 
and  convicted  by  a  petit  jury  of  the  crime  of  willfully  and  feloniously  i»m 
ing  and  carrying  away  and  converting  to  his  own  use  a  horse,  the  prop€ 
of  Hugh  Wake.  The  Commonwealth  proved  that  Hugh  Wake  drove  into 
town  of  Kuttawa  In  a  buggy  dra^vn  by  a  mare  about  4  o'clock  in  the  afi 
noon,  and  hitched  her  on  the  side  of  the  street  near  Ashmoore's  saloon ;  j 
that  appellant  at)out  dark,  when  considerably  under  the  influence  of  \u\ii 
,  unhitched  the  mare,  got  into  the  buggy,  and  drove  her  about  four  and  o 

half  miles  to  a  point  In  the  road  where  he  lived;  that  he  then  got  out  of 
buggy  and  went  to  his  home,  leaving  the  mare  and  buggy  in  the  road ;  t 
that  she  was  found  next  morning  near  Cumberland  river  bridge  on  the  n 
road  dead  and  the  buggy  torn  to  pieces.  Appellant  was  arrested  the  n 
morning  in  Kuttawa  by  the  city  marshal,  and  when  arrested  said:  *'l  i 
in  Kuttawa  and  I  suppose  they  will  accuse  me  of  taking  the  horse.  It  v 
keep  me  out  of  the  poor  house  for  a  while.''  Appellant  himself  testi 
that  he  took  the  mare  and  buggy  and  drove  to  a  jioiut  near  his  house,  wh 
the  road  forks,  one  branch  leading  to  Ross  ferry  and  the  other  toward  Cu 
berland  river;  that  he  got  out  of  the  buggy,  tied  the  lines  and  turned 
mare  loose  thinking  she  would  go  home;  that  he  did  not  Intend  to  keep 
appropriate  her  to  his  own  use.  and  that  he  was  drunk  at  the  time. 

The  trial  court  properly  instructed  the  jury  as  to  the  crime  of  horse  st* 
ing,  but  appellant  contends  that  he  was  also  entitled  to  an  instruction  un( 
section  126«  of  the  Kentucky  Statutes  for  unlawfully,  but  without  felonii 
intent,  taking  and  carrying  away  the  horse  and  buggy.  It  is  doubt 
whether  the  testimony  in  this  case  was  sufficient  to  establish  a  felon i< 

K  taking  of  the  horse  and  buggy. 

On  the  contrary,  it  rather  tends  to  establish  the  offense  denounced  by  s 
^  tion  12afl  of  the    statutes.     Section  264  of  the  Criminal  Code  provides   tl 

«M  "if  an  offense  be  oharged  in  an   indictment  U^  have  been  committed,  w 

p<irticular  circumstances  as  to  time,  place,  person,  property,  vi^ue,  moti 
or  intention,  the  offense  without  the  ciroumstanoes  or  with  part  only  is 
luded   in  the  offense,  although  the  charge  may  be  a  felony  and  the  ofiTei 
without  the  circumstances  only  a  misdemeanor." 

Appellant  could  have  been  convicted  under  the  allegation  of  the  indi 
ment  and  the  testimony  in  the  case  as  well  of  the  offense  of  unlawfully  t 
propriating  to  his  own  uso  the  property  of  another  without  felonious  intei 
as  of  the  crime  of  which  he  was  actvially  convicted,  the  latter  being  bui 
degree  of  the  former.  And  the  trial  court  erred  in  not  al.so  instruct! 
under  section  1250  of  the  statutes. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  consistent  wi 
this  opinion. 


COOPER  V.  LANKFORD,  &c. 

(Filed  January  29,  U)04. ) 

1.  Assignees— Creditors  of  assigned  estate.s— \Vhere  the  assignee  on  his  ox 
judgment  and  aguln-^t  the  advice  of  creditors  elected  to  continue  what  w 
manifestly  an  unprvjfltil)le  business  and  In  consequence  lost  to  the  creditc 
of  the  assigned  est  ite.  he  should  be  charged  in  an  action  against  him  wi 
the  value  of  the  estate  at  the  time  it  came  into  his  hands. 
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9.  Same — The  fact  that  the  creditors  of  an  aseigned  estate  did  not  appeal 
from  the  settlement  of  a  county  court  in  an  action  where^  they  filed  no  ex- 
ceptions and  were  not  parties  does'  not  estop  them  from  prosecuting  an 
action  in  the  circuit  court  pursuant  to  section  06,  Kentucky  Statutes. 

O.  H.  Waddle  for  appellant. 

Virgil  P.  Smith  and  W.  A.  Morrow  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  13th  day  of  February,  1900,  C.  E.  Houston  and  J.  H.  Adams,  of 
Somerset,  Ky.,  doing  business  as  Houston  &  Adams,  contracted  to  sell  and 
deliver  to  the.T.  B;  Stone  Lumber  Co.,  of  Cincinnati,.  O.,  about  1250,000  feet 
of  poplar,  oak  and  chestnut  lumber,  which  was  to  be  manufactured  from 
trees  upon  a  tract  of  about  fifty  acres  of  land  which  they  had  purchased  from 
George  Qastineau.     The  lumber  company  advanced  $800  on  .  the  contract 
under  an  agreement  that  it  was  to  be  repaid  to  them  out  of  the  lumber  as 
delivere<l.     In  compliance  with' this  contract  Houston  &  Adams  had  a  large 
number  of  trees  cut  down,  sawed  into  logs,  and  hauled  to  the  saw  mill  of 
G.  R.  Gillelnnd  &   Co.,  with   whom   they  had  contracted   to  manufacture 
them  into  lumber  at  the  price  of  18  per  thousand  feet.     A  sullicient  number 
of  the  logs  were  manufactured  under  this  contract  and  the  lumber  delivered 
to  Stone  &  Co.  to  repay  to  them  the  1300  advanced,  and  leave  a  balance  of 
$142.80  due  from   them   to  Houston   &  Adams.    On   the  2Ist  day  of  June, 
1900,  Houston  &  Adams  found  they  could   not  successfully  carry  out  their- 
contract,  and  they  made  a  general  assignment  of  all  their  property  to  W.  F. 
Rainey  for  the  benefit  of  all  their  creditors  equally.    This  deed  of  assign- 
ment authorized  the  assignee  to  carry  out  their  contract  with  Stone  &  Co. 
Bainey,   however,  failed  to  qualify,   and   the  appellant,  J.  S.  Cooper,  was 
appointed  in  his  plaoe.    There  oame  into,  his  hands  as  assignee  $143.80  in 
money,  which  was  collected  by  him  from  the  Stone  Lumber  Co..  and  about. 
90,000  feet  of  manufactured  lumber,  which  was  ricked  on  the  mill  yard,  the 
value  of  which  is  not  clearly  disclosed  by  the  testimony,  but  was  probably 
worth  $dOO;  also  a  number  of  logs,  some  of  which  were  on  the  mill  yard, 
and  some  lying  in  the  forest,  and  some  trees  still  standing.    After  Cooper's 
qualifloation  as  assignee,  Qilleland  &  Co.  claimed  that  a  balance  was  due 
to  them   by  Houston  &  Adams,  and  that  they  had  a  lien  on   the  lumber 
ricked  on  their  yard  to  secure  them.     Cooper  seems  to  have  held  several  con- 
ferences with  some  of  the  local  creditors  as  to  what  course  he  should  pursue. 
Some  of  them  insisted  that  he  should  at  once  sell  all  of  the  assigned  prop- 
erty to  the  best  oil  vantage,  and  distribute  the   cash  among  the  creditors. 
One  of  them  testifies  that  he  offered  SGOO  in  cash  for  the  assets  of  the  firm. 
This  statement,  however,  is  denied  by  Cooper,  who  testifies  that  he  found 
that  he  could  not  sell  the  logs;  that  he  paid  to  Gilleland   &'Co.  $91.96  upon 
their  bill  and  entered  into  a  new  contract  with  them  to  saw  the  residue  of 
the  logs  at  $2.75  per  thousand  feet,  and  then  proceeded  to  manufacture  the 
logs  into  lumber  and  to  deliver  it  to  Stone  &  Co.  under  the  contract. 

The  trustee  having  failed  to  make  any  report  of  his  proceedings  under  the 
deed  of  assignment,  a  rule  issued  against  him  f;^m  the  Pulaski  County 
Court  at  its  July  term,  1901,  requiring  him  to  do  so.     In  compliance  witU 
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this  rule  he  made  a  eettlement  of  his  aooounts  on  the  18th  of  October,  1001, 
in  which  he  accounted  for  i7fll.70,  proceeds  of  the  assigned  efttate,  and  was 
■credited  9767.91,  paid  out  in  the  manufacture  of  the  logs.  In  other  words, 
the  cost  of  manufacturing  the  logs  had  not  only  taken  all  the  money  re-i 
tseived  from  the  lumber,  but  had  also  consumed  the  cash  and  the  proceeds 
x)f  the  manufactured  lumber  which  came  into  his  hands.  On.  the  26th  of 
February,  1002,  appellees  instituted  this  suit  against  appellant  for  a  settle- 
ment, and  asked  that  the  case  be  referred  to  the  master  commissioner  to  hear 
^roof  of  claims  and  for  a  distribution  of  the  funds  in  the  hands  of  the  as- 
signee. In  his  answer  appellant  set  out  the  facts  detailed  above;  claimed 
that  he  had  no  assets  for  distribution;  that  he  had  acted  for  what  seemed  to 
him  to  be  the  best  interest  of  the  estate  in  the  course  which  he  had  taken, 
And  denied  liability.  It  was  adjudged  by  the  trial  court  from  the  evidence 
in  the  case  that  the  assigned  estate  was  of  the  value  of  $600  at  the  time  ap- 
I>ellant  took  charge  of  It,  and  he  was  credited  with  191  96  paid  to  Gilleland 
•A  Co.,  and  was  adjudged  to  pay  over  the  residue,  S608,  for  distribution 
among  the  creditors. 

The  main  question  for  decision  upon  the  appeal  is,  can  the  assignee  of  an 
•assigned  estate,  in  his  discretion,  or  pursuant  to  express  authority  conferred 
by  the  deed  of  a8.^igniuent.  continue  the  assignor's  business?  It  will  hardly 
be  controverted  thac  as  a  general  rule  at  common  law  the  effect  of  a  general 
assignment  by  a  debtor  of  his  property  for  the  benefit  of  his  creditors  is  to 
put  an  end  to  his  business  as  ordinarily  conducted,  as  effectually  as  if  the 
•assignor  were  dead  and  his  property  passed  to  his  administrator  by  opera- 
tion of  law,  or  to  his  executor,  by  force  of  his  last  will.  Ic  is  the  obvious 
duty  of  an  assignee  to  proceed  wlihout  unnecessary  delay  to  convert  the  as- 
signed estate  into  money  and  to  apply  the  proceeds  to  the  payment  of  his 
debts.  (4  Ency.,  286. )  Nor  can  there  be  any  doubt  that  the  assignor  ean 
not  in  a  deed  of  assignment  authorize  his  assignee  to  continue  and  carry  on 
the  business,  either  for  che  beneflt  of  the  oredicors  or  for  bis  own  benefit. 
If  such  provisions  in  deeds  of  as8ignm«nt  were  tolerated  and  enforced  by 
-courts  it  would  put  it  in  the  power  of  an  insolvent  debtor  to  indefinitely 
postpone  the  collection  of  debts  due  bybim,  and  at  the  same  time  subject 
his  property  to  the  risks  of  business  and  plnce  it  in  a  position  where  it  might 
be  lost  in  attempting  to  carry  on  the  business  of  his  own  motion.  In  the 
case  of  Dunham  v.  Wataniatt,  17  N.  Y  ,  — ,  reversing  S.  C,  3  Duer,  — ,  .ludse 
•Seldou  ir.nkes  use  of  the  following  laugu;ige:  "The  true  principle  applicable 
to  all  siieh  cases  is  that  a  debtor  who  makes  a  voluntary  assignment  for  the 
benefit  of  hLs  creditors  may  direct  in  general  terms  a  sale  of  the  property 
and  collection  of  the  dues  assigned,  and  may  also  direct  upon  what  debts 
and  in  whut  order  the  proceeds  shall  be  applied,  but  beyond  this  can  pre- 
scribe no  conditions  whatever  as  to  the  management  or  disposition  of  the 
assigned  property.  In  all  other  respects  the  assignee  must  be  left  to  act 
under  the  ordinary  rules  and  principles  which  apply  to  trustees  in  analagous 
^sases. ' ' 

While  thi^  is  th3  general  rule,  there  are  exceptional  cases  in  which  the 
assignee,  with  the  consent  of  the  creditors,  may  work  up  the  stock  on  hand 
and  prepare  it  for  the  market,  if  it  is  manifest  that  it  will  be  for  the  beneflt 
■of  the  assigned  estate.    The  case  of  Hill  v.  Cornwall  Bro.,  Ass'ee,  96  Ky.» 
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596,  beloDged  to  this  oategorr.  There  the  property  assigned  was  a  manufac-^ 
turing  establisbment  in  full  operation,  with  an  established  business  in  all 
parts  of  the  country,  and  a  considerable  amount  of  material  on  hand  to  bo^ 
manufactured.  The  creditors,  with  an  advisory  committee  at*  their  head, 
authorized  the  continued  operation  of  the  factory  to  work  up  the  materials. 
tfaen  on  band,  because  it  was  believed  that  the  plant  would  sell  better  as  a 
going  concern.  It  was  held  that  the  assignee  was  justified  in  continuing 
the  business  for  a  short  time;  and  that  the  creditors  were  estopped  by  their 
conduct  from  complaining  of  losses  incurreil  in  the  operation  of  the  business 
'Which  WAS  carrle'd  on  at  their  suggestion.  But  the  facts  in  this  case  do  not. 
bring  it  within  the  rule  of  that  or  similar  cases.  Nor  can  it  be  doubted 
that  the  assignee  of  an  estate  could  apply  under  section  97  of  the  Kentucky 
Statutes  to  the  county  court  for  authority  to  continue  the  business  as  tem- 
porarily, or  the  power  of  the  court  to  authorize  such  continuance,  when  it. 
was  manifest  that  it  would  be  for  the  benefit  of  the  creditors. 

In  this  case  the  assignee  on  his  own  judgment  against  the  protest  of  cred- 
itors elected  to  continue  what  was  manifestly  an  unprofitable  business,  and 
In  consequence  lost  to  the  creditors  of  the  assigned  estate  the  cash  and  man- 
ufactured lumber,  equal  to  cash,  and  we  think  he  should  be  charged  there- 
with. But  the  testimony  shows  that  the  logs  which  came  into  the  hands  of 
the  assignee  were  so  small  and  defective  as  to  be  practically  of  no  value  for 
the  reason  that  the  cost  of  manufacturing  them  Into  lumber  was  greater 
than  the  value  of  the  lumber  after  they  had  been  so  converted.  We,  there- 
fore, think  that  the  assignee  should  not  be  charged  with  anything  on  this, 
account,  but  only  with  the  cash  on  hand  and  the  value  of  the  manufactured 
kimber  which  came  into  his  hands.  The  suggestion  of  appellant  thiit  appel- 
lees have  nut  pursued  the  remedy  pointed  out  by  the  statute  and  appealed 
from  the  settlement  made  in  the  county  court,  is  untenable  as  they  filed  na 
exceptions  to  that  settlement,  and  did  not  make  themselves  parties  to  the 
proceeding  in  any  way.  There  were,  therefore,  not  estopped  from  the  institu- 
tion of  this  suit  in  the  circuit  court  as  provided  by  section  96  of  the  Ken^ 
tucky  Statutes.     (Pickerell  v.  Thompson,  22  Ky.  Law  Rep.,  1882.) 

But  for  reasons  indicated  the  Judgment  is  reversed  and  cause  remanded^ 
with  instructions  to  charge  the  assignee  with  SS42.80,  and  credit  him  witlv 
such  legal  disbursements  as  he  may  show  himself  entitled  to,  including  rea- 
sonable compensation,  and  for  other  proceedings  consistent  with  this  opinion.. 


CITY  OF  LUDLOW  v.  RICHIE. 

(Filed  January  £9,  1904— Not  to  be  reported.) 

City  attorney— Salaries— In  an  action  by  a  city  attorney  against  a  city  for 
recovery  for  services  rendered,. where  he  was  present  at  a  meeting  of  the 
council  when  an  ordinance  was  passed  fixing  his  salary  at  $800  a  year  and 
providing  that  his  services  should  include  *'all  legal  and  other  business  of  the 
city  coming  under  his  jurisdiction,"  he  making  no  objection  to  the  ordinance 
and  continued  to  serve  the  city  as  its  attorney,  there  can  be  no  recovery 
thereafter  for  extraordinary  services  as  such  attorney. 

Thurber  &  Jftekson  for  appellant. 
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W.  H.  Mackoy  for  appellee.  '     * 

Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  W.  T.  Bicble,  was  city  attorney  of  Ludlow  for  four  years,  be 
f^lnnlng  in  January,  1894.  The  term  was  for  two  yeara  For  the  first  term 
his  salary  was  fixed  at  9200  a  year.  For  the  second  term,  which  began  in 
January,  1896,  his  salary  was  fixed  at  1800  a  year.  After  the  end  of  his 
period  of  service  he  filed  this  suit  on  April  10,  1899,  to  recover  of  the  town 
11,838.16  for  legal  services  on  behalf  of  the.  city  in  actions  to  which  it  was  a 
party,  which  were*  rendered  by  him  while  he  was  city  attorney.  The  only 
question  we  d^eni  it  necessary  to  determine  Is  whether  these  services  were 
in  the  line  of  his  duty  as  city  attt^rney,  and  were  covered  by  the  annual  sal- 
ary paid  him.  It  is  insisted  that  It  was  not  incumbent  on  him  as  city  attor- 
ney to  represent  the  city  in  civil  actions  to  which  it  was  a  party. 

Ludlow  is  a  city  of  the  fourth  class.  The  act  for  the  government  of  fourth 
class  cities  was  approved  June  2^,  189:).  The  council  first  elected  under  the 
act  organized  In  January,  1894.  The  provision  of  the  act  as  to  the  city 
attorney,  so  far  as  material,  is  in  these  words:  *'The  board  of  council  as 
soon  as  they  are  organized  under  this  charter,  or  as  soon  thereafter  as  prac- 
ticable, and  biennially  thereafter,  may  appoint  a  city  attorney  who  shall 
prosecute  nil  pleas  of  the  Commonwealth  and  all  warrants  or  proceedings 
instituted  for  violations  of  the  ordinances  or  municipal  regulations  of  the 
city  in  the  city  court.  •  *  *  The  board  of  council  ehall  fix  by  ordinance 
previous  to  his  election  or  appointment  the  compensation  for  his  services. 
*  *  *  It  shall  be  the  duty  of  the  city  attorney  further  to  attend  the  meet- 
ings of  the  board  of  council,  advise  it  in  all  matters  of  litigation  or  legal 
proceedings,  and  perform  such  other  duties  in  his  department  as  the  board 
of  council  may  require."    (Kentucky  Statutes.  8609. ) 

The  city  council  made  the  following  ordinance:  ''That  in  addition  to  the 
duties  prescribed  in  charter  in  .section  27,  section  48,  section  71,  it  shall  be 
the  duty  of  the  city  attorney  (a)  to  give  legal  advice  to  the  mayor  and  other 
officers,  and  the  various  city  boards,  if  any.  and  the  board  of  education,  in 
all  matters  pertaining  to  their  respective  offices  and  duties  affecting  the  in- 
terests of  the  city,  and  if  so  required  or  asked,  which  advice  or  opinion  shall 
be  in  writing  for  future  reference;  (b)  to  prepares  the  contract,  order  and 
bonds  and  atl  legal  documents  of  and  by  and  with  and  fur  the  city,  when  re- 
quired to  do  so  by  the  city  council;  (c)  to  attend  to  all  suits  now  pending 
or  hereafter  to  be  brought,  to  which  the  city  is  a  party,  and  for  all  services 
of  an  extraordinary  character  which  he  may  be  called  upon  to  render  for  the 
city  as  its  attorney  he  shall  receive  such  au  additional  fee  as  he  and  the  city 
council  may  in  each  instance  agree  upon  and  not  otherwise;  (d)  to  advise 
the  city  council  and  the  officers  of  the  city,  and  the  various  boards  of  the 
same,  of  his  own  motion  and  without  instruction,  if,  in  his  judgment,  there 
is  error  about  to  be  committed  or  the  best  interests  of  the  city  to  him  seem 
to  require  such  advice  and  counsel. " 

After  the  council  organized  under  the  new  charter  it  set  abput  getting  up 
the  ordinances,  and  some  time  was  spent  before  they  were  completed.  The 
above  is  from  section  4  of  ordinance  816,  and  was  passed  on  July  18,  1804. 
Appellee  made  no  objection  to  the  ordinances,  but,  on  the  contrary,  advised 
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the  council  that  it  was  all  right.  He  took  charge  of  the  existing  litigation 
af^ainst  the  city  and  attended  to  the  new  suits  as  they  were  brought  from 
time  to  time.  He  presented  no  bill  or  claims  for  the  services  sued  for  to  the 
council  during  his  entire  term  of  service,  although  some  of  the  suits  were 
disposed  of  during  that  term  soon  after  they  were  brought.  When  he  was 
re-elected,  the  following  order  was  made  by  the  council  fixing  his  salary  for 
the  second  term  :  "Mr.  Dillon  moved  that  the  salary  of  the  city  attorney  be 
fixed  at  1300  per  year,  and  that  his  services  should  include  all  legal  and  other 
business  of  the  city  coming  under  his  jurisdiction.*' 

This  was  carried ;  appellee  was  present  at  the  time,  and  made  no  objec- 
tion. It  is  earnestly  insisted  fbr  appellee  that  as  by  the  statute  it  is  made 
the  duty  of  the  city  attorney  to  prosecute  in  proceedings  in  the  city  court 
for  violations  of  the  municipal  ordinances,  to  attend  the  meetings  of  the 
lx>ard  of  council  and  to  advise  it  in  all  matters  of  litigation  or  legal  proceed- 
ings, the  concluding  words  of  the  section  making  it  his  duty  to  ** perform 
such  other  duties  in  his  department  as  th9  board  of  council  may  require,'* 
refer  to  duties  in  the  line  of  the  thin2fs  mention ?d,  and  not  to  civil  actions 
by  or  against  the  city.  It  is  also  urged  by  his  counsel  that  in  the  act  for 
the  government  of  citi?s  of  the  first,  second  and  third  classes  it  is  expressly 
made  the  duty  of  the  city  attorney  to  attend  to  civil  actions  where  the  city 
is  a  party  (Kentucky  Statutes,  sections  2909,  8166,  8814),  and  it  is  argued  that 
the  absence  of  this  language  in  the  act  governing  xsittes  of  the  fourth  class 
shows  that  the  legislature  had  in  mind  making  a  different  rule  ns  to  these 
smaller  towns.  There  is  force  in  the  argument.  But  while  the  act  for  the 
government  of  fourth  class  cities  does  not  make  it  the  duty  of  the  city  attor- 
ney to  attend  to  civil  cases  on  behalf  of  the  city,  it  doss  provide  that  it  shall 
be  the  duty  of  the  city  attorney  to  **advis3  it  in  all  matters  of  litigation  or 
legal  proceedings,  and  perform  such  other  duties  in  his  department  in  addi- 
tion to  those  named  as  the  board  of  council  may  raqXiire. "  The  word  ad- 
vise is  used  here  in  its  broad  sense.  The  meaning  is,  he  shall  be  the  legal 
adviser  of  the  council  in  all  matters  of  litigation  and  legal  proceedings,  and 
in  defining  the  duties  which  are  required  of  him  in  his  department  the 
council  may  properly  include  attention  to  litigation  as  to  which  it  is  his 
duty  to  advise  it.  In  other  words,  it  is  left  to  the  discretion  of  the  board  of 
council  in  the  fourth  class  cities  to  determine  what  duties  in  his  department 
shall  be  required  of  the  city  attorney.  The  reason  fur  this  is  obvious.  The 
needs  of  the  city,  the  character  of  the  litigation,  the  experience  of  the  attor- 
ney, and  other  considerations,  would  determine  the  council  in  its  action 
according  as  the  public  interests  required,  and  his  compensation  would  be 
fixed  by  the  council  according  to  the  duties  required  of  him.  The  rule  of 
strict  construction  is  not  to  be  applied  to  such  a  statutory  provision,  but,  on 
the  contrary,  It  is  to  be  liberally  construed  so  as  to  promote  its  objects.  (Ken- 
tucky Statutes,  section  460.)  As  between  a  municipality  and  its  officers, 
the  charter  defining  the  duties  of  the  officers  and  regulating  their  compensa- 
tion is  to  be  construed  in  case  of  doubt  to  protect  the  treasury  of  the  city, 
for  claims  against  the  treasury  of  the  city  oan  not  be  sustained  on  doubtful 
implication.  By  the  ordinance  adopted  by  the  council  pursuant  to  the  stat- 
ute and  aoquiesoed  in  by  the  appellee,  it  is  expressly  provided  that  he  is  to 
attend  to  all  suits  "now  pending  or  hereafter  to  be  brought  to  which  the 
city  is  a  party,*'  and  then  it  is  provided  that  "for  all  services  of  an  extraor- 
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dinary  oharaoter  which  he  may  be  called  to  render  for  the  city  as  its  attor- 
ney be  shall  receive  sach  an  additional  fee  or  compensation  as  he  and  the. 
city  council  may  in  each  instance  agree  upon  and  not  otherwise."  Some 
force  must  be  given  to  the  words  **and  not  otherwise.*'  They  can  only 
mean  that  he  was  not  to  have  an  additional  fee  or  compensation  except  for 
services  of  an  extraordinary  character,  and  that  as  to  this  he  and  the  city 
council  were  in  each  instance  to  agree.  The  plain  meaning  is  that  if  ser- 
vices were  required  of  him  which  he  regarded  sls  extraordinary,  he  was  to 
call  the  attention  of  the  council  to  the  matter,  and  ask  an  additional  com- 
pensation. No  claim  that  the  services  sued  for  were  of  an  extraordinary 
character  was  presented  to  the  city  council.  It  was  made  his  duty  to  attend 
all  suits  to  which  the  city  was  a  party,  and  while  it  was  recognized  that 
services  of  an  extraordinary  character  might  be  required,  it  was  plainly 
stated  that  he  wasnototherwise  to  receive  an  additional  fee  or  compensation. 
During  his  term  he  presented  to  the  council  claims  wjiich  were  allowed  him, 
amounting  to  tl57.2^.  One  hundred  and  ten  dollars  of  this  was  for  expenses 
and  extraordinary  services;  the  remainder  was  for  services  In  proceedings  to 
collect  taxes,  or  matters  not  now  shown  to  be  extraordinary.  This  perhaps  led 
to  the  Dillon  resolution  when  his  salary  was  raised  to  1800.  The  purpose  of 
this  resolution  was  to  cut  ofT  claim  for  extraordinary  services,  and  to  make 
the  salary  exclusive  of  all  other  compensation.  Appellee  accepted  his  salary 
paid  under  this  resolution.  It-  was  competent  for  the  council,  independently 
of  section  3509,  Kentucky  Statutes,  to  agree  with  their  attorney  as  to  his 
compensation,  and  to  pay  him  a  lump  sum  in  full  for  all  services.  This 
was  the  effect  of  the  Dillon  resolution,  and  there  can  be  no  allowance  there- 
after to  appellee  for  extraordinary  services  rendered  as  city  attorney.  It  is 
not  alleged  that  he  rendered  any  extraordinary  services  during  his  first 
term,  nor  is  it  shown  by  the  proof  that  he  performed  any  such  services  for 
which  he  should  now  receive  compensation  in  addition  to  the  salary  which 
was  paid  him  as  city  attorney.  It  appears  from  the  proof  that  he  attended 
to  considerable  litigation  for  the  city  in  this  court,  coming  here  for  this 
purpose,  and  arguing  the  cases  before  the  court.  For  his  expenses  in  so 
doing  he  should  be  paid,  if  this  has  not  been  done,  but  as  he  presented  no 
claim  to  the  council  for  extraordinary  services  at  the  time,  it  must  be  held 
that  these  services  were  performed  by  him  as  city  attorney  and  in  the  line 
of  his  duty,  for  the  council  was  entitled  under  the  old  ordinance  to  know 
when  he  claimed  a  certain  service  was  extraordinary,  so  that  they  could  net 
for  the  best  interests  of  the  city  in  determining  whether  the  services  should 
be  performed  or  not.  The  meaning  of  the  ordinance  is  that  services  nut 
contracted  for  as  extraordinary  were  to  be  rendered  by  the  city  attorney  as 
part  of  the  duties  of  his  office.  Appellee  has  in  his  hands  1126.28,  which  he 
collected  for  the  city  and  retained  on  his  fees,  less  tl.60  which  he  paid  out 
on  an  appeal,  leaving  a  balance  of  $124.68.  This  is  pleaded  as  a  set-off  by 
the  city,  and  judguent  should  be  entered  in  its  favor  therefor. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indlcjitcd. 

Chief  Justice  Burnam  dissents. 

Whole  court  sitting. 


T^^  Ker^tacky  JjaW  K^porter 
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KENTUCKY  COURT  OP  APPEALS. 

GADDIE  V.  COMMONWEALTH. 

(Filed  January  29,  1904— Not  to  be  reported.) 

Criminal  law— Indictment— An  indictment  charpcing  the  ofiense  of  unlHW" 
fully  breaklus  a  warehouse  with  intent  to  steal  therefrom  where  the  facts  . 
were  that  a  window  strip  had  been  prized  from  the  bottom  and  some  nails 
drawn,  but  the  window  remained  unmoved  and  there  w/is  no  opening  made 
into  the  interior  of  the  building  and  no  entry  made,  the  effort  to  break  into 
the  warehouse  was  incomplete  and  constituted  no  more  than  a  trespass,  and  . 
an  instruction  should  have  been  given  at  the  conclusion  of  the  Common- 
wealth's testimony  to  find  the  accused  not  guilty. 

C.  K.  Holbert  for  appellant. 

N.  B.  Hays  and  Loralne  Mix  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellant  was  indicted,  charged  with  the  offense  of  unlawfully  breaking 
a  warehouse  belonging  to  Leischardt  &,  Murdock,  in  Vine  Grove,  Hardin 
county,  Kentucky,  with  intent  to  steal  therefrom. 

A  trial  resulted  in  a  verdict  of  conviction  and  a  sentence  of  the  defendant 
to  three  years  in  the  penitentiary,  of  which  he  is  now  complaining.    The  bill 
of  exceptions  consists  of  the  following  agreement  of  facts:  "It  is  agreed  that 
the  evidence  herein  showed  that  the  act  done  was  committed  in  Vine  Grove,  . 
Hardin  county,   Kentucky,  upon  the  storehouse  of  Leischardt  &  Murdock ; 
that  one  outside  window  strip,  which  fixed  and  held  the  window  firmly  in 
place,  had  been  prized  open  from  the  lx)ttom  and  some  of  the  nails  drawn 
out  of  it  by  the  defendant,  Kd.  Gaddie,  and  the  strip  left  hanging  loose  from  . 
the  top;   that  the  window  remained  unmoved  in  its  place,  but  was  left  un- 
protected on  one  side,  so  it  could  have  been  easily  lifted  out,  but  that  there 
was  no  opening  made  to  the  interior  of  the  building.     It  is  further  agreed  . 
that  the  evidence  showed  that  the  said  act  was  done  with  intent  that  steal- 
ing should  be  committed  therefrom." 

No  entry  could  have  been  made  into  the  warehouse  after  the  window  strip . 
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*was  loosened.  Undoubtedly  appellant  began  to  break  into  the  house,  but 
he  did  not  finish  the  attempt.  The  term  "breaking,"  as  used  in  the  statute, 
has  a  well-known  and  definite  meaning  at  common  law  with  reference  to 
the  ofifense  of  burglary,  and  in  order  to  constitute  it  the  action  of  the  de- 
fendant must  haev  been  such  as  would,  without  additional  effort,  have  made 
an  entry  possible.     The  term  is  used  in  the  statute  in  its  common  law  sense. 

Roberson,  in  his  work  on  Kentucky  Criminal  Law  and  Procedure,  section 
303,  after  defining  burglary  at  common  law,  says:  "As  we  shall  hereafter 
see,  the  statutes  of  this  State  provide  against  breaking  into  dwelling  houses 
and  other  buildings,  whether  in  the  night  or  day,  and  the  foregoing  state- 
ment, as  to  'breAking, '  entry,  etc.,  applies  equally  to  these  statutory  cases." 
In  section  303  he  says:  '  "Breaking,' as  used  in  this  connection,  implies 
force;  but  the  slightest  force  is  sufficient.  Thus  the  lifting  of  a  latch,  or 
the  turning  of  a  knob  in  opening  a  door,  the  picking  of  a  lock,  or  opening 
with  a  key,  or  pushing  open  a  closed  door,  though  it  is  neither  latched., 
bolted  nor  locked,  the  hoisting  of  a  window,  the  removal  or  l)renking  of  a  pane 
of  glass,  or  unloosening  any  other  fastening  of  a  door  or  window,  which  the 
owner  has  provided  for  securing  the  house  from  an  actual  breaking.  ♦  •  * 
But  any  breaking  which  enables  the  defendant  to  take  the  property  out 
'through  the  breach  with  his  hands  is  sufficient  breaking,  if  the  intent  was 
felonious.  On  the  other  hand  there  is  no  breaking,  where  the  entering  is 
through  an  oi)en  door,  or  window,  or  other  aperture,  or  even  pushing 
further  open  a  door  partly  open,  or  raising  a  window  partly  raised,  and  it  is 
held  that  merely  breaking  the  blinds  is  not  sufficient  to  warrant  conviction 
-when  there  has  been  no  entry  beyond  the  sash  of  the  window." 

Bishop  in  his  new  work  on  Criminal  Law,  section  91,  says  :  *'A  break- 
ing, in  the  law  of  burglary,  is  any  disrupting  or  separating  of  material  sub- 
stances in  any  enclosing  part  of  a  dwelling  house,  whereby  the  entry  of  a 
person,  arm,  or  any  physical  thing  capable  of  working  a  felony  therein,  may 
be  accomplished."  Subsection  2  of  section  {'o:  "If  there  are  inside  shutt<»rs. 
It  is  enough  to  pass  in  the  hand  for  the  unaccomplished  purpose  of  opening 
one  of  them;  but  the  breaking  of  an  outside  shutter  is  not  sufficient  while 
the  place  remains  unbroken. " 

Greenleaf  in  his  work  on  Evidence,  16th  edition,  volume  3.  section  76,  thus 
states  the  rule:  "The  breaking  of  the  house  may  be  actual,  by  the  applica- 
tion of  physical  force;  or  con.structive,  where  an  entrance  is  obtained  by 
fraud,  threats  or  conspiracy.  An  actual  breaking  may  he  by  lifting  a  latch ; 
making  a  hole  in  the  wall;  descending  the  chimney;  picking,  turning 
back,  or  opening  the  lock,  with  a  false  key  or  other  instrument;  removing 
or  breaking  a  pane  of  glass,  and  inserting  the  hand  or  even  a  finger;  pull- 
ing up  or  down  an  unfastened  sash;  removing  the  fastening  of  a  window, 
by  inserting  the  hand  through  a  broken  ptine;  pushing  open  a  window 
-which  moved  on  hinges  and  was  fastened  by  a  wedge;  breaking  and  opening 
an  inner  door,  after  having  entered  through  an  open  door  or  window;  or 
other  like  acts.  *  *  ♦  The  breaking  musD  also  be  into  some  appartment 
of  the  house,  and  not  into  a  cupboard,  press,  locker,  or  the  like  receptacle, 
notwithstanding  these,  as  between  the  heir  and  executor,  are  regarded  as 
fixtures." 

In  the  case  of  State  v.  McCall,  Supreme  Court  of  Alabama,  39  Am.  Dec, 
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314,  it  appears  that  the  accused  had  broken  open  the  outside  shutters  of  a 
window,  but  had  proceeded  no  further,  let^vlng  the  window  still  intact,  the 
^x>urt  said:  "It  can  not  be  that  the  common  security  of  the  dwelling  house 
is  violated  by  breaking  one  of  the  shutters  of  a  door  or  window  which  has 
tseveral.  True  it  weakens  the  security  which  the  mansion  is  supposed  to 
afford,  and  renders  the  breach  more  easy;  but  an  additional  force  will  be 
necessary  before  an  entry  can  be  effected;  there  can,  under  such  ciroum- 
-stances,  be  no  burglary  committed. 

''Suppose  the  shutters  of  a  door,  made  by  placing  plank  upon  each  other 
until  it  is  two  or  three  double,  if  the  thickness  of  one  of  the  plank  be  re- 
moved by  one  intending  to  commit  a  burglary,  and  an  entry  thus  far  made, 
can  it  be  said  that  the  offense  was  completed?  What,  in  point  of  principle, 
Is  the  difference  between  such  a  case  and  one  where  there  are  several  shut- 
ters, an  inch  or.  two  apart  from  each  other?  In  neither  case  can  such  an 
entry  be  made  as  will  enable  the  aggressor  to  commit  a  felony.  *  *  *  To 
constitute  burglary  an  entry  must  be  made  into  the  house  with  the  band, 
foot,  or  an  instrument  with  which  it  is  intended  to  commit  a  felony.  In 
the  present  case  there  was  nothing  but  a  breach  of  the  blinds,  and  no  entry 
beyond  the  sash-window.  The  threshold  of  the  window  had  not  been  passed, 
so  as  to  have  enabled  the  defendant  to  consummate  a  felonious  intention; 
and  according  to  the  principle  we  have  laid  down  the  charge  to  the  jury  was 
erroneous." 

The  case  of  Rom  v.  Commonwealth,  cited  by  the  attorney  general,  has  no 
application  to  the  case  at  bar.  There  the  accused  received  a  prop  which 
^constituted  the  fastening  of  a  door,  thus  opening  the  door  and  leaving 
nothing  further  to  be  done,  in  order  to  effect  an  entrance.  In  the  case  at 
bar,  in  order  to  make  an  entrance  into  the  warehouse,  it  was  necessary  to 
remove  the  window  by  additional  force.  The  effort  on  the  part  of  the  ac. 
•oused  to  break  the  warehouse  in  question  was  incomplete,  and  constituted 
no  more  than  a  trespass. 

At  the  close  of  the  Commonwealth's  testimony  a  peremptory  instruction 
should  have  been  given  the  jury  to  find  the  accused  not  guilty. 

The  judgment  is  reversed  for  proceedings  consistent  herewith. 


LOUISVILLE  RY.  CO.  v.  MEGLEMERY. 

(Filed  January  29,  1904— Not  to  be  reported. ) 

Street  railways— Instructions— In  an  action  for  damages  for  injuries  sus- 
tained in  being  struck  by  a  street  car  fnmi  which  he  had  alighted  where  the 
evidence  as  to  how  appellee  was  hurt  was  conflicting,  an  instruction  should 
have  been  given  which  told  the  jury  "that  after  plaintiff  alighted  in  the 
street  from  the  defendant's  car,  so  as  to  be  free  from  injury  by  its  forward 
movement,  the  defendant  ceased  to  owe  the  plaintiff  any  further  duty,  ex- 
cept to  use  ordinary  care  to  avoid  injuring  him,  and  if  the  jury  believe  from 
the  evidence  that  the  plaintiff  was  injured  by  a  backward  movement,  or 
movement  towards  the  car  on  his  part  caused  by  an  approaching  vehicle  in 
the  street,  or  from  any  other  cause  over  which  the  defendant  had  no  con- 
trol, ♦    ♦    •  the  law  is  for  the  defendant  and  the  jury  will  so  find. " 
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Fairleigb,  Strauss  &  Fnirleigh  and  Kohn,  Balrd  &  Spindle  for  appellant.. 
H.  A.,  D.  A.  &  J.  G.  Saohs  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  DiTlsion; 
Opinion  of  the  court  by  Judge  Hobson. 

Appellee  filed  this  action  against  appellant  to  recover  for  injuries  which 
he  received  while  in  the  act  of  alighting  from  one  of  its  cars. 

The  jury  to  whom  the  case  was  submitted  found  for  the  plaintiff  and  fixed' 
the  damages  at  SI, 500.  The  verdict  is  not  excessive  under  the  evidence.  The 
proof  for  the  plaintiff  shows  that  he  is  sixty- one  years  old,  and  has  been  one 
of  the  magistrates  of  the  city  for  a  number  of  years.  On  Sunday,  August 
26,  1902,  during  the  Knight  Templars'  conclave  at  Louisville,  he  got  on  one 
of  the  motor  cars  of  the  defendant  at  Fourth  and  Broadway.  The  motor  oar 
had  a  trailer  behind  it.  When  he  reached  Third  and  Main  he  rang  the  bell 
to  get  off.  The  car  stopped.  The  proof  for  the  plaintiff  shows  that  as  he 
was  in  the  act  of  getting  off,  having  his  right  foot  on  the  ground  and  his 
left  foot  on  the  step,  or  between  the  step  and  the  ground,  the  cars  made  a 
Budden  lurch  forward,  and  he  was  struck  by  the  trailer  car,  which  was  about 
nine  inches  wider  than  the  motor  car.  and  knocked  him  down,  inflicting 
painful  injuries  on  his  leg  and  head,  from  which  he  had  not  recovered  at 
the  time  of  the  trial  in  April,  IdOS.  He  was  then  still  unable  to  use  that  leg 
as  before.  He  was  laid  up  at  home  for  a  month,  was  on  crutches  about  two 
months,  and  at  the  trial  could  walk  all  right  where  it  was  perfectly  level, 
but  in  going  up  and  down  steps  or  hills  he  had  to  give  his  left  leg  a  push 
to  get  along.  At  the  time  of  the  trial  he  still  suffered  from  the  Injury,  and' 
it  took  him  twice  as  long  to  walk  fi^)m  home  to  his  office  as  before  he  was- 
hurt.  The  proof  for  the  defendant  tends  to  show  that  the  trailer  was  no 
wider  than  the  motor  car,  and  that  the  plaintiff  alighted  in  safety  from  the- 
oar  and  started  across  the  street  when  a  surrey  came  by  and  in  backing 
from  the  surrey  he  backed  against  the  trailer  car,  and  was  thus  struck. 
Five  or  six  witnesses  were  introduced  on  the  trial  who  were  present  at  the 
tlilie,  and  saw  the  occurrence;  two  or  three  testified  that  the  accident  oc- 
curred as  stated  by  the  plaintiff,  and  about  an  equal  number  that  it  occurred 
as  claimed  by  the  defendant. 

On  this  testimony  the  court  instructed  the  jury  as  follows: 

"1st.  The  court  instructs  the  jury  that  It  was  the  duty  of  the  defendant, 
the  Louisville  Railway  Co..  to  use  the  utmost  care  and  skill  that  prudent 
men  engaged  In  the  same  or  like  business  are  accustomed  to  use  under  the 
same  or  similar  circumstances,  to  enable  the  plaintiff,  £d.  Meglemery,  to- 
alight  from  the  car  in  safety,  and  to  move  far  enough  from  said  car,  if  such 
moving  away  was  necessary  after  so  alighting,  to  prevent  his  being  struck 
or  Injured  by  the  trailer  with  said  oar;  and  if  you  believe  from  the  evidence 
that  the  defendant  failed  to  use  such  care,  and  that  by  reason  of  such  failure 
the  plaintiff  was  prevented  from  getting  out  of  the  way  of  defendant's  oar 
after  he  alighted  therefrom,  and  was  Injured  thereby,  then  the  law  Is  for 
the  plaintiff  and  you  will  so  find. 

"3d.  It  was  the  duty  of  the  plaintiff,  Hd.  Meglemery,  to  exercise  ordinary 
oare  for  his  own  safety  in  alighting  from  said  car  and  moving  away  fronk 
the  same,  if  such  moving  away  was  necessary;  and  if  you  believe  from  the 
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-evidence  tbat  the  said  Meglemery  negligently  failed  to  exercise  such  care,  or 
negligently  remained  so  close  to  said  car  as  that  he  was  struck  by  the  trailer 
«iid  injured,  and  but  for  such  negligent  failure  on  the  part  of  the  plaintiff 
to  move  away  from  said  oar  when  he  alighted  therefrom  said  injury  would 
not  have  been  received  by  him,  then  the  law  is  for  the  defendant  and  you 
^111  so  find." 

Appellant  complains  that  the  first  instruction  was  not  modified  so  as  to 
Bhow  that  the.  plaintiff  could  not  recover  if  he  failed  to  exercise  ordinary 
cai<e.  And  it  is  insisted  that  this  error  is  carried  into  the  second  instruc- 
tion, and  that  by  it  the  jury  was  charged  not  to  find  against  appellee  on 
-account  of  his  contributory  negligence  unless  such  negligence  was  the  sole 
-cause  of  his  injury.  Appellant  also  complains  chat  the  real  issue  in  the  case 
inras  not  presented  to  the  jury  by  the  instructions,  insisting  that  the  follow- 
ing instruction,  which  it  asked,  should  have  been  given : 

*'4th.  The  court  instructs  the  jury  that  after  the  plaintiff  alighted  in  the 
street  from  the  defendant's  car,  so  as  to  be  free  from  injury  by  its  forward 
movement,  the  defendant  ceased  to  owe  the  plaintiff  any  further  duty,  ez* 
oept  to  use  ordinary  care  to  avoid  injuring  him ;  and  if  the  jury  believe  froqi 
the  evidence  that  the  plaintiff  was  injured  by  a  backward  movement  or 
movement  towards  the  car  on  his  part,  cc^used  by  an  approaching  vehicle  in 
the  street,  or  from  any  other  cause  over  which  the  defendant  had  no  control, 
and  that  by  ordinary  care  on  the  part  of  the  defendant's  employes  in  charge 
of  said  car  the  injury  to  the  plaintiff  could  not  have  been  avoided  after  they 
-discovered,  or  could  by  ordinary  care  on  their  part  have  discovered,  plain* 
tiff's  peril,  and  by  the  exercise  of  ordinary  care  could  then  have  avoided  in- 
juring him  by  stopping  the  car,  the  law  is  for  the  defendant  and  the  jury 
should  so  find." 

We  are  unable  to  see  that  there  was  any  error  in  instructions  1  and  2  given 
by  the  court.  They  are  to  be  read  together,  and  when  so  read  state  plainly 
that  the  plaintiff  can  not  recover  if  he  failed  to  exercise  ordinary  care,  and 
but  for  this  would  not  have  been  injured.  In  order  to  find  for  the  defendant 
xinder  Instruction  2  it  was  not  necessary  for  the  jury  to  believe  from  the  evi- 
dence that  th<^  plaintiff's  negligence  was  the  sole  cause  of  his  injury.  If  it 
was  due  in  part  to  the  plaintiff's  negligence  and  in  part  to  the  defendant's 
^negligence,  th(^n  he  could  not  recover  if  but  for  his  own  negligence  the  in- 
Jury  would  not  have  happened.  Instruction  4,  which  was  refused  by  the 
oourt,  states  the  law  correctly,  and  with  this  instruction  -before  them  the 
•mind  of  the  jury  would  have  been  brought  more  directly  to  the  issue  they 
'were  to  try.  It  defines  the  duty  owing  by  the  defendant  to  the  plaintiff,  and 
nhows  when  and  under  what  circumstances  the  duty  would  oease.  If  pre- 
sented to  the  jury  the  theory  of  the  case  on  which  alone  all  the  testimony 
Introduced  by  the  defendant  was  given,  and  on  the  whole  case  we  conclude 
that  the  refusal  to  give  the  instruction  was  prejudicial  to  the  substantial 
■rights  of  the  defendant. 

For  this  error  alone  the  judgment  appealed  from  is  reversed  and  the  cause 
demanded  for  a  new  trial. 

Whole  court  sitting. 

Judge  Paynter  dissents. 
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THIEL   V.  SOUTH    COVINGTON   &  CINCINNATI    STREET    RY.  CO. 
(Filed  January  29,  19iH— Not  to  be  reported.) 

.1.  Street  cars— Damages —  NegliKeiice —Where  appellant  was  driving  a 
wagon  which  was  struck  by  a  street  car,  throwing  him  from  it  and  killing 
one  who  was  in  the  wagon  with  him,  the  evidence  showing  that  the  car- 
uould  have  been  stopped  at  the  rate  it  was  going  within  six  or  eight  feet, 
but  made  no  effort  to  do  so,  and  that  the  wagon  would  not  have  struck  it 
had  the  car  been  stopped;  that  the  driver  gave  a  signal  to  the  motorman  to 
stop  it,  the  court  erred  in  giving  a  peremptory  instruction  to  find  for  the 
defendant. 

2.  Same— Street  cars  have  not  the  exclusive  right  to  the  use  of  the  streets, 
and  in  view  of  the  fact  that  persons  may  be  expected  to  be  upon  the  street 
oar  track  at  any  time  or  place,  the  law  imposes^  a  duty  upon  motormen  to 
use  ordinary  care  to  discover  persons  upon  the  track,  and  avoid  injuring^ 
them. 

B.  F.  Qraziani  for  appellant. 

Ernst,  Cassatt  &  McDougall  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  instituted  thl.s  action  to  recover  damages  for  injuries  which 
he  received  by  reason  of  the  alleged  negligence  of  the  servants  of  appellee  in 
causing  one  of  its  street  cars  to  collide  with  a  wiigon  which  appellant  was 
driving.  It  is  in  substance  averred  in  the  petition  that  while  a  party  riding^ 
in  the  wagon  with  appellant  was  paying  the  toll  at  the  Cincinnati  end  of 
the  suspension  bridge  which  crosses  the  Ohio  river  between  Cincinnati,  0.» 
and  Covington,.  Ky..  a  street  car,  by  reason  of  the  negligence  of  those  in 
charge  of  it.  struck  the  wagon,  causing  the  horse  to  take  fright  and  run 
away  over  the  bridge  toward  the  Covington  end  of  it;  that  as  the  horse  ap-. 
proached  that  end  of  the  bridge  those  in  charge  of  the  car  which  was  goin^ 
to  the  Cincinnati  side  from  Covington,  by  reason  of  their  negligence,  caused 
it  to  strike  the  wagon  and  threw  appellant  from  it  to  his  serious  injury  and 
damage.  The  evidence  introduced  by  the  plaintiff  failed  to  show  that  the 
oar  which  first  struck  the  wagon  on  the  Cincinnati  end  of  **t.he  bridge  be- 
longed to  the  appellee.  The  evidence  of  the  plaintiff  himself  is  very  unin- 
telligible and  unsatisfactory,  evidently  resulting  from  his  lack  of  intelligence 
and  the  faculty  of  describini^  an  occurrence  like  the  o^ie  in  qiiVstion.  A  wit- 
ness by  the  name  of  Besten,  introduced  by  the  appellant,  give's  a  very  in- 
telligent account  of  the  collision. .  Preliminary  to  the  statement  of  this 
witness'  testimony,  it  is  well  to  state  thajt  the  bridge  is  higher  in  the  mid- 
dle than  elsewhere;  that  there  are  two  car  tracks  over  the  bridge:  that  the 
west  track  is  used  by  cars  running  frpm  Cincinnati  to  Covington,  and  the 
east  track  is  used  for  cars  going  from  Covington  to  Cincinnati.  Besten 
testified  in  substance  that  the  horse  which  appellant  was  driving  was  run- 
ning away  and  that  the  driver  was  endeavoring  to  control  him;  that  as  the^ 
horse  approached  the  Covington  side  a  street  car  came  upon  the  bridge  from 
Covington ;  that  the  horse  was  running  on  the  east  track ;  that  the  car  waa 
running  on  the  same  track;  that  the  space  between  the  horse  and  the  street 
oar  was  about  three  hundred  feet;  that  the  horse  continue'd  to  run  on  the- 
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east  track  until  it  got  just  in  front  of  the  street  car,  when  the  horse  swungf 
from  the  track,  and  before,  the  wagon  could  leave  it  the  car  run  into  the 
wagon,  and  threw  therefrom  the  occupants;  the  plaintiff  survived  his  in- 
juries, but  his  companion  was  killed.  The  street  car  did  not  stop  until 
after  the  collision,  and  apparently  made  no  effort  to  do  so  until  that  time. 
Besten  testified  that  within  about  one  hundred  feet  of  the  street  car  the  ap- 
pellant waived  his  hands  as  if  to  notify  the  motorman  to  stop  the  car.  Th& 
evidence  is  that  the  car  could  have  been  stopped  at  the  rate  at  which  it  was 
going  within  the  distance  of  six  or  eight  feet.  Under  this  state  of  facts  the 
court  gave  peremptory  instructions  to  find  for  the  defendant. 

A  jury  would  have  been  authorized  to  conclude  that  when  the  horse 
turned  from  the  track  to  avoid  the  street  ctir  the  wagon  would  not  have 
struck  it  if  the  car  had  been  stopped.  The  question  arises:  Should  the  car 
have  been  stopped  under  the  circumstances  before  the  horse  reached  it? 
There  would  have  been  no  trouble  in  stopping  the  car  before  the  horse 
reached  it,  even  after  the  driver  gave  the  signal  to  have  it  stop.  Even  if 
there  had  been  no  obligation  on  those  in  charge  of  the  street  oar  to  have  dis- 
covered the  appellant  upon  the  track  and  avoided  injuring  him,  still  if  the 
discovery  was  made  that  he  was  upon  the  track  In  a  perilous  position  and 
might  be  Siived  by  stopping  the  car,  it  was  the  duty  of  those  in  charge  of  it 
to  do  SO,  and  thus  have  avoided  injuring  him. 

From  the  circumstances  proven  in  this  ctise  a  jury  might  have  felt  author- 
ized to  infer  that  those  in  charge  of  the  street  car  dlscoveretl  the  appellant's 
perilous  position  on  the  track  and  used  no  care  to  avoid  injuring  him. 
Street  cars  are  almost  as  dangerous  agencies  in  the  destruction  of  human 
life  as  railroad  trains.  They  are  operated  upon  streets  upon  which  people 
are  consuintly  traveling.  People  may  be  expt^cted  to  cross  the  track  at  any 
point  on  the  line.  Street  airs  have  not  the  exclusive  right  to  t?he  use  of  the- 
streets.  In  view  of  the  fact  that  persons  may  be  exi)ected  to  be  upon  the 
stn^et  car  track  at  any  time  or  place,  the  law  imposes  a  duty  upon  motor- 
men  to  use  ordinary  care  to  discover  persons  upon  the  track,  and  avoid  in- 
juring them. 

In  Passamaneck's  Adm'r  v.  The  Louisville  Railway  Co.,  i»8  Ky.,  205,  the- 
court  said:  ''Persons  operating  street  cars  along  the  public  streets  of  a  city 
must  know,  and  in  law  are  bound  to  know,  that  men,  women  and  childi-en 
have  an  equal  right  to  the  use  of  the  highway,  and  will  be  upon  it.  It  waa 
the  duty  of  appellee's  servant  or  agent  to  be  on  the  lookc^ut,  and  to  take  all 
reasonable  measures  to  avoid  injuries  to  persons  who  might  be  upon  the 
street.  To  be  on  the  watch  is  no  more  than  ordinary  care  under  such  cir- 
cumstances. ' ' 

The  court  erred  in  giving  a  peremptory  instruction  to  find  for  defendant. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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SOUTH  COVINGTON  DISTRICT,  &c.  v.  KENTON  WATER  CO. 
(Filed  January  29.  1904. ) 

1.  Towns— Powers  of  trustees— Taxation— Where  the  legislature  did  not 
tsontemplate  incorporating  a  town,  but  only  to  create  a  civil  district,  and 
<5onferred  no  power  upon  the  trustees  to  raise  revenue  to  carry  out  a  con- 
tract for  fire  protection,  the  £iower  to  pass  by-laws  for  the  preservation  of 
the  health  of  the  district  did  not  warrant  a  contract  with  a  water  company 
to  furnish  fire  hydrants  and  water  therefrom,  nor  did  an  amendment  to  the 
original  act  giving  authority  to  require  saloons,  bowling  alleys,  and  the 
like  to  take  out  a  license,  and  to  have  the  streets  and  sidewalks  improved  at 
the  expense  of  the  owners  of  the  property  thereun  and  to  authorize  the  collec- 
tion of  a  tax  for  the  payment  of  peace  officers,  confer  such  power  to  make  a 
contract  with  the  water  conjpany,  and  the  trustees  of  the  district  were  wlth- 

-  out  power  to  make  such  contract. 

2.  Same— Where  the  trustees  of  a  district  had  no  authority  to  contract  for 
water  for  flre  protection,  the  fact  that  it  received  water  under  a  contract 
made  for  that  purpose  does  not  I'ender  it  liable  for  its  payment  because  it 

-  can  not  be  made  to  pay  for  something  that  it  had  no  power  to  buy. 

3.  Same— Persons  who  deal  with  public  corporations  are  charged  with  no- 
tice of  their  powers,  and  the  money  of  the  people  of  a  district  can  not  be 

"misappropriated  because  the  trustees  made  a  contract  they  had  no  authority 
'to  make. 

Tisdale  &  Gray  for  appellants. 

H.  D.  Gregory  for  appellee. 

Orlando  P.  Smith  for  town  of  Latonla. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  South  Covington  District  embraces  about  four  square  miles  of  terri- 
tiory.  It  was  incorporated  by  an  act  of  the  legislature,  approved  May  19, 
4884,  as  a  magisterial  district.  On  April  8,  1898,  the  trustees  of  the  district 
^Kranted  to  the  Kenton  Water  Co.  the  franchise  to  lay  water  pipes  in  the 
streets  of  the  district  and  to  furnish  fire  hydrants  thereon  and  water  to  the 
citizens;  also  to  the  district  in  case  of  fire.  For  each  fire  hydrant  they  agreed 
to  pay  the  water  company  $46  a  year.  The  fire  hydrants  were  put  in  from 
time  to  time  and  the  rent  on  them  up  to  October  19,  1899,  amounted  to  19,- 
'819,  Of  this  the  trustees  had  paid  $1,386,  leaving  a  balance  due  of  $1,484,  to 
recover  for  which  this  suit  was  brought.  When  the  contract  was  made  a 
(town  had  grownup  on  apart  of  the  district  near  the  Latonia  race  track, 
and  was  called  MlUdale.  In  the  classification  of  the  towns  of  the  State 
MUldale,  Kenton  county,  was  designated  a  town  of  the  fifth  class,  but  in 
Stevens  v.  Felton,  18  Ky.  Law  Rep..  948,  It  was  held  that  the  territory,  which 
included  many  farms,  was  not  incorporated  as  a  town  by  the  original  act, 
but  only  as  a  civil  district,  and  that  the  legislature  did  not  create  a  town  or 
Incorporate  one  by  the  act  classifying  the  towns  of  the  State.  After  this  the 
town  of  Latonla  was  incorporated,  and  Its  limits  have  l)een  since  extended 
until  something  like  three-fourths  in  value  of  the  property  in  the  South 
H^ovington  District  is  now  within  the  town  of  Latonla,  and  all  the  fire  plugs, 
tor  the  rent  of  which  the  suit  was  brought,  are  within  the  town.  Both  the 
•town  of  Latonla  and  the  South  Covington  District  were  made  defendants  to 
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the  suit,  and  judgment  having  been  rendered  against  the  South  Covington 
District  and  the  action  dismissed  as  to  the  town  of  Latonia,  both  the  district 
and  the  water  compaT^y  appeal. 

The  first  question  arising  is  whether,  under  the  charter,  the  trustees  of  the 
district  had  authority  to  maice  the  contract  sued  on.  The  charter,  so  far  as 
material,  is  as  follows : 

"That  so  much  of  the  county  of  Kenton  as  may  be  embraced  within  the 
following  boundary,  to  wit  (here  follows  boundary),  is  hereby  established 
as  a  separate  justice  and  election  district  in  said  county;  and  the  inhabitants 
thereof  are  created  a  body-politic  and  corporate,  by  the  name  and  style  of 
the  'South  Covington  District,'  in  Kenton  county,  Kentucky,  for  the  pur- 
poses hereinafter  mentioned. 

*'2d  Two  justices  of  the  peace  and  one  constable  shall  be  elected  for  said 
district  by  the  qualified  voters  thereof,  at  the  times  and  in  the  manner  and 
having  the  qualifications  required  by  the  Constitution  and  laws  of  this  Com- 
monwealth; and  the  elections  for  said  district  siiall  be  held  at  a  suitable 
place  to  be  selected  by  the  trustees  of  said  district;  said  voting  place  may  be 
ohosen  by  the  trustees  and  notice  thereof  shall  be  given  by  posting  written 
notices  in  five  or  more  public  places  in  said  district  for  ten  days  Ijefore  said 
election  is  to  be  held. 

"8d.  The  government  of  said  corporation  shall  be  confined  to  a  board  of 
^ve  trustees,  having  the  qualifications  of  owners  of  real  estate  and  resident 
within  said  district,  who  shall  he  chosen  once  in  two  years  on  the  first  Mon- 
day in  August  by  the  qualified  voters  within  said  district,  and  who  shall 
«erve  two  years  and  until  their  successors  are  elected  and  qualified;  the  first 
election  hereunder  for  trustees  to  be  in  August,  1886. 

"4th.  Said  trustees  may  select  one  of  their  number  chairman,  who  shall 
preside  at  all  their  meetings;  and  in  case  of  Iiis  absence,  they  may  select  a 
chairman  pro  tem.  They  shall  select  a  cleric,  treasurer,  and  other  corpora- 
tion officers,  and  appoint  policemen  for  the  place  and  remove  same  at  dis- 
cretion and  appoint  others  in  their  stead.  They  may  meet  at  such  times  and 
places  as  'they  deem  proper  or  as  the  chairman  nisy*^ffppoint,  upon  petition 
of  two  of  the  board ;  and  a  majority  of  those  elected  shall  constitute  a  quorum 
to  do  business;  they  shall  keep  a  record  of  their  proceedings.  They  may  pass 
Buoh  by-laws,  rules  and  regulations  for  the  preservation  of  the  health,  good 
government  and  police  protection  of  the  persons  and  property  of  the  district 
as  they  may  deem  proper,  not  in  conflict  or  inconsistent  with  the  Constitu- 
tion or  laws  of  the  State,  and  provide  for  their  observance  by  adequate  pen- 
alties for  a  violation  of  the  same,  to  be  enforced  before  a  justice  of  the  peace; 
and  all  fines  or  forfeitures  therein  collected  shall  be  paid  to  the  treasurer  of 
the  board,  to  be  used  in  improving  the  public  thoroughfares  within  the  said 
district.  They  may  make  regulations  to  prevent  stock  of  any  kind  from  run- 
ning at  large  in  said  district,  provided  they  think  it  necessary;  and  may 
provide  a  pound  for  Impounding  stock  that  may  be  taken  up,  and  the  cost 
of  impounding  shall  be  a  lien  on  the  stock.  They  shall  have  the  manage- 
ment of  the  public  roads  In  said  district,  except  turnpike  roads  operated  by 
companies  running  through  said  district,  and  shall  keep  the  same  in  good 
repair,  and  for  that  purpose  a  tax  of  10  oents  on  the  $100  of  all  real  estate  in 
flaid  district,  which  is  to  include  the  6  cents  road  tax  in  said  district  at  the 
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valuation  put  thereon  by  the  assessor  of  Kenton  county.    They  may  grade, 
and  macadamize,  either  with  rock  or  gravel,  any  public  road  passing  through 
or  into  said  district  within  the  limits  thereof.    They  may  pay  a  collector  of 
the  tax   herein  levied  and  fix  his  compensation,  etc. "  (Acts  1883  1884,  voi- 
nme  2,  page  1818. ) 

The  remaining  sections  of  the  act  provide  that  the  tax  referred  to  may  be 
collected  by  suit  and  when  it  shall  Ix?  payable;  that  actions  shall  Ije  prose- 
cuted or  defended  in  the  name  of  the  trustees  of  the  corporation ;  that  all 
police  shall  be  sworn  as  constables,  and  that  constables  and  justices  of  the 
peace  in  the  district  shall  exercise*  like  powers  and  receive  the  same  fees  as 
constables  and  justices  in  Kenton  county;  that  at  all  elections  the  qualified 
voters  residing  in  the  district  may  vote  at  the  voting  places  therein,  but  not 
elsewhere;  and  that  the  trustees  may  require  persons  residing  in  the  district 
to  work  on  the  roads  and  have  like  remedies  against  those  falling  to  work 
as  are  given  to  surveyors  of  pubiic  highways. 

It  Is  insisted  for  the  water  company  that  the  power  to  pass  such  by-laws, 
rules  and  regr.Iations  for  the  preservation  of  the  health,  good  government 
and  police  protection  of  the  persons  and  property  of  the  district  as  they  deem 
proper  empowered  them  to  provide  by  contract  for  water  for  fire  protection. 
On  the  other  hand,  it  is  insisted  for  the  di.strict  that  the  latter  part  of  the 
section  shows  that  such  by-laws,  rules  and  regulations  are  referred  to  as 
may  be  enforced  by  adequate  penalties  before  a  justice  of  the  peace.  On 
behalf  of  the  water  company  we  are  referred  to  authorities  holding  that  a 
city  may  contract  for  water  under  a  power  to  pass  ordinances  respecting  the 
police  and  to  preserve  health.  (1  Dillon  on  Municipal  (corporations,  section 
146, )  But  this  rule  can  no^t  be  applied  to  a  civil  district  where  the  trustees 
are  given  so  limited  power  as  in  the  act  quoted.  In  construing  the  act  we 
must  bear  in  mind  the  condition  of  things  under  which  it  was  passed.  It 
was  an  agricultural  district.  Two  justices  of  the  peace  and  one  constable 
were  to  be  elected  for  it.  The  power  conf»*rred  upon  the  trustees  as  to  the 
levy  of  taxes  is  limited  to  a  tax  of  10  cents  on  the  $100  worth  of  i-eal  estate 
in  the  district,  and  this  is  to  be  applied  to  improving  and  keeping  in  repair 
the  roads.  They  are  not  allowed  to  levy  tiixes  for  any  other  purpo5e,  and  no 
other  means  of  revenue  is  provided.  The  powers  of  the  trustees  were  ap- 
parently granted  to  provide  police  protection,  prevent  stock  from  running  at 
large,  and  improve  the  roads  of  the  district.  TIu*  district  was  at  that  time 
entirely  unsuited  for  a  general  system  of  water  mains  or  fire  plugs,  and  to 
have  provided  therefor  at  the  common  expense  would  have  been  unjust  to 
the  larger  part  of  the  property  owners,  for  the  lire  plugs  in  contest  are 
located  on  a  small  portion  of  the* district  in  area.  The  provision  of  the  char- 
ter that  the  trustees  may  pass  such  by-laws,  rules  and  regulations  for  the 
preservation  of  the  health,  good  government  and  police  protection  of  the 
persons  and  property  of  the  district  as  they  may  deem  proi)er,  and  provide 
for  their  observance  by  adequate  penalties  to  be  enforced  before  a  ju.stlce  of 
the  peace,  must  be  read  in  connection  with  the  other  provisions  of  the  char- 
ter defining  the  power.s  of  the  trustees,  and  in  the  light  of  the  clrcumstanoes 
to  provide  for  which  the  chart+*r  was  enacted.  As  the  legislature  did  not 
contemplate  incorporating  a  town,  but  only  intended  to  create  a  civil  dis- 
trict, and  conferred  upon  the  trustees  no  power  to  raise  revenue  and  sarry 
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out  a  contract  for  Are  protection,  the  power  to  pass  by-laws  for  the  preserva- 
tion of  the  health  of  the  district  did  not  warrant  the  contract  in  question, 
and  under  the  original  charter  the  trustees  were  not  authorized  to  make  the 
contract.  By  an  act  approved  April  14.  1888  (Acts  1887-8,  volume  8,  page 
170),  the  charter  was  amended.  By  the  amendment  the  trustees  were  given 
authority  to  require  saloons,  bowling  alleys,  billiard  tables,  and  the  like, 
to  take  out  a  license  and  fix  the  cost  thereof;  also  to  have  the  sidewalks  of 
the  streets  and  roads  improved  at  the  expense  of  the  owners  of  the  property 
fronting  thereon,  and  to  assess  and  collect  a  tax  of  5  cents  on  the  tlOCi  on  all 
real  estate  in  the  district  not  used  for  agricultural  purposes,  to  be  applied 
by  the  trustees  in  the  payment  of  police  or  other  peace  oflflcers  in  the  dis- 
trict. In  respect  to  the  power  to  pass  by-laws  for  the  health  and  good  gov- 
ernment of  the  district  the  amendment  added  nothing  to  the  powers  of  the 
trustees  under  the'  original  charter.  It  was  simply  passed  for  the  purposea 
named,  and  left  the  trustees  with  the  same  powers  as  to  by-laws  and  or- 
dinances as  they  had  before  except  as  to  the  matters  referred  to.  They  had 
no  more  authority  after  this  amendment  was  pas.sed  than  before  to  make  an 
ordinance  for  flre  protection,  for  they  had  under  their  charter  no  othor 
powers  than  those  conferred  by  it,  and  the  amendment  did  not  enlarge  their 
powers  except  as  to  the  licensing  of  saloons,  the  construction  of  sidewalks 
and  the  6  cent  tax  to  p:iy  the  police  officers.  We,  therefore,  conclude  that 
the  district  trustees  were  without  authority  to  make  the  contract  in  ques- 
tion. 

But  it  is  insisted  for  the  water  company  that,  although  the  trustees  had 
no  authority  to  make  the  contract,  still  the  district  received  the  benefit  of 
it,  and  must  pay  therefor  to  the  extent  that  it  has  assets,  and  in  support  of 
tbls  we  are  referred  to  the  case  of  Nicholasville  Water  Co.  v.  Town  of  Nich- 
olasvllle,  18  Ky.  Law  Rep.,  592,  and  the  authorities  therein  cited.  The  dis- 
tinction between  this  case  and  that  is  apparent.  There  the  town  had  au- 
thority to  contract  for  a  water  supply.  Although  the  contract  was  not 
legally  made,  still  the  city  was  re^iulred  to  pay  for  what  it  had  received 
under  it  on  a  quantum  meruit.  To  the  same  effect  are  the  other  authorities 
cited.  But  here  the  district  was  without  authority  to  contnict  for  a  water 
supply.  To  hold  it  liable  for  what  it  has  received  would  be  to  make  it  pay 
for  something  which  it  had  no  power  to  buy.  Persons  who  deal  with  public 
corporations  are  charged  with  notice  of  their  power,  and  the  money  of  the 
people  of  the  district  can  not  be  misappropriated  because  the  trustees  made 
a  contract  they  had  no  authority  to  make;  and  to  apply  the  money  of  the 
district  to  a  purpose  not  warranted  by  the  charter  would  be  to  misapply  it. 
In  Dillon  on  Municipal  Corporations,  section  457.  it  is  said:  "The  general 
principle  of  law  is  settled  beyond  controversy,  that  the  agents,  officers,  or 
even  city  ooancil,  of  a  munloipial  corporation  can  not  bind  the  corporation 
by  any  contract  which  is  beyond  the  soope  of  its  powers,  or  entirely  foreign 
to  the  purposes  of  the  corporation,  or  which  (not  being  legislatively  author- 
ized) is  against  public  policy.  This  doctrine  grows  but  of  the  nature  of  such 
institutions,  and  rests  upon  reasonable  and  solid  grounds.  The  inhabitants 
are  the  corporators;  the  officers  are  but  the  public  agents  of  the  corporation. 
The  duties  and  powers  of  the  officers  or  public  agents  of  the  corporation  are 
prescribed  by  statute  or  charter,  which  all  persons  not  only  may  know,  but 
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are  bound  to  know.  The  opposite  doctrine  would  be  fraught  with  suoh 
danger  and  accompanied  with  suoh  abuse  that  it  would  soon  end  in  the  ruin 
of  municipalities,  or  be  legislatively  overthrown.  ♦  ♦  ♦  It  results  from 
this  doctrine  that  contracts  not  authorized  by  the  charter  or  by  other  legis- 
lative c'iot,  that  is,  not  within  the  scope  of  the  powers  of  the  corporation 
tinder  any  circumstances,  are  void,  and  in  actions  thereon  the  corporation 
may  successfully  interpose  the  plea  of  ultra. vires,  setting  up  as  a  defense  its 
own  want  of  power  undf  r  its  charter  or  constituent  statute  to  enter  into  the 
contract. ' '  , 

Further  on,  in  sections  459-4rt0.  the  question  of  the  liability  of  the  corpora- 
tion upon  an  implied  promise  is  discussed,  and  it  is  said  thf\t  this  principle 
-applies  to  cases  where  the  money  or  property  of  another  is  received  under 
-circumstances  which  impose  an  obligation  upon  the  municipality  to  do  jus- 
tice with  respect  thereto.  (1  Smith  on  Municipal  Corporations,  sections  227, 
^3. )  In  the  case  before  us  there  can  be  no  implied  liability  on  the  part  of 
the  district  to  pay  for  the  water  received,  because  it  had  no  power  under 
the  charter  to  take  any  action  in  regard  to  a  water  supply,  and  its  receiv- 
ing the  water  was  without  its  corporate  powers.  To  hold  it  liable  for  water 
^hich  it  received  would  be  to  impose  an  implied  liability  upon  it  for  an 
act  which  it  had  no  power  to  do.     This  can  not  be  done. 

Judgment  reversed  and  cause  remanded,  with  directions  to  dismiss  the 
petition.    The  judgment  in  favor  of  the  town  of  Latonia  is  affirmed. 


GRAY  TIE  AND  LUMBER  CO.  v.  FARMERS  BANK  OF  SMITH'S 

GROVE. 

(Filed  January  29,  1904— Not  to  be  reported, ) 

Original  opinion,  24  Ky.  I^w  Rep. ,  231V«. 

E.  W.  Hines  and  M.  M.  Logan  for  appellant. 

John  M.  Wilklns  and  Wm.  Cromwell  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Judge  Hobflon  delivered  the  following  response  to  petition  for  rehearing : 

We  have  carefully  re- examined  the  record  and  reconsidered  the  question 
suggested  in  the  petition  for  rehearing.  Neel  was  not  a  general  agent  for 
the  transaction  of  the  business  of  his  principal,  authorized  to  make  drafts 
on  his  principal  as  might  be  neoessary.  He  was  not  empowered  to  exercise 
a  discretion  as  to  drawing  drafts.  He  was  authorized  to  reoeive,  oonnt  and 
mark  the  ties  which  he  bought,  and  then  to  give  a  draft  for  the  ties  which 
were  thus  delivered  to  him.  He  gave  a  great  many  such  drafts  which  were 
paid,  and  hii  authority  to  make  drafts,  under  these  clroumstanoes.  Is  un- 
xfoubted.  But  It  can  not  be  Inferred  from  this  that  he  had  authority  to 
make  drafts  for  ties  which  he  had  not  received  and  which  were  in  faot  not 
in  existence. 

Before  he  went  to  Evansvllle  his  only  authority  was  to  receive  the  ties  on 
the  river,  and  then  give  a  draft  for  the  price  after  they  were  thus  counted 
and  marked.    In  the  case  in  question  his  authority  was  enlarged,  and  he 
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was  allowed  to  go  into  the  woods  and  receive  and  mark  the  ties,  and  give  a 
draft  therefor  before  the  ties  were  hauled  to  the  river,  but  this  was  the  only' 
change  that  was  made  in  his  iiuthoritj.  This  is  shown  not  only  by  the  posi- 
tive and  uncontradicted  testimony  of  Neel  &  Gray,  but  also  by  the  form  of 
draft  which  was  given  to  him  to  fill  out,  on  which  the  paper  sued  on  was 
drawn.  He  had  no  authority  to  give  h  draft  before  he  received  the  ties. 
While  one  who  lends  his  credit  to  another,  by  putting  in  his  hands  a  note  or- 
bill  to  be  used  for  raising  money,  is  bound  thereon  to  an  innocent  party 
who  purchases  the  paper,  although  tlure  may  have  been  no  consideration' 
for  it  between  the  parties,  still  this  principle  can  have  no  application  to  a 
bill  put  out  by  an  agent  unless  the  agent  had  authority  thus  to  lend  the- 
credit  of  his  principal  to  another.  Power  so  extraordinary  can  not  be  pre- 
sumed in  the  absence  of  proof;  and  the  proof  conclusively  showing  that  no- 
power  was  conferred  on  the  agent  to  lend  the  credit  of  his  principal,  and  that 
his  only  power  was  to  draw  drafts  for  the  ties  after  he  had  gone  in  the  woods, 
and  counted  and  marked  them,  the  drafts  in  question  are  void  to  the  extent 
that  the  ties  were  not  in  existence,  although  it  is  valid  to  the  extent  of  the 
six  thousand  and  eighty -one  ties  which  were  in  existence  and  were  received 
and  marked  by  the  agent. 
The  petition  for  rehearing  is.  then^fore.  overruled. 


WALTER,  &c.  V.  BRUGGER,  &c. 
(Filed  February  2,  1904— Not  to  be  reported.) 

1.  Deed  of  trust— Construction  of  statutes— Where  a  deed  of  trust  conferred' 
the  power  to  mortgage  property  and  in  a  certain-  contingency  to  Fell  it, 
where  a  mortgage  was  executed  upon  it  in  pursuance  to  the  deed  of  trust  it 
was  not  violative  of  section  2856,  Kentucky  Statutes,  because  the  trustee 
neither  sold  the  property  nor  attempted  to  sell  it. 

2.  Same — Where  a  deed  of  trust  was  executed  for  the  purpose  of  raising 
money  to  discharge  debts  against  the  property,  the  person  lending  money 
was  not  required  to  look  to  its  application. 

A.  H.  Marret,  G.  A.  Walter  and  D.  M.  Rodman  for  appellants. 

M.  A.,  D.  A.  &  J.  G.  Saobs  for  appellees  Pauline  and  Ferdinand  Brugger. 

Edward  F.  W.  Kaiser  for  appellees  Wolke  &  Liebert. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Paynter. 

This  controversy  arises  out  of  a  deed  of  trust  which  the  flppellants  and 
others  made  to  A.  J.  Speckert,  trustee,  and  a  mortgage  which  he  executed 
by  virtue  thereof.  From  the  recitations  in  the  deed  of  trust  the  Walters 
were  indebted  to  Jacob  Gast  in  the  sum  of  $1(K),  and  that  there  were  liens 
on  the  property  for  apportionment  warrants  and  for  State  and  city  taxes  on 
the  property  conveyed  by  the  deed  of  trust,  and  that  repairs  were  needed 
upon  it.  The  deed  of  trust  imposed  upon  Speckert  the  duty  of  paying  the 
claims  against  the  property  and  to  make  needed  repairs.  There  was  no 
money  in  Speckert 's  hands  to  discharge  these  assumed  liabilities.  The  deed 
confers  upon  Speckert  the  right  to  mortgage  the  property  and  also  to  sell  it 
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on  a  certain  contingency.  The  contingency  did  not  happen,  and  he  did  not 
sell  it,  but  be  borrowed  from  the  appellee,  Pauline  Brngger,  1660.  and  to 
secure  which  he  executed  a  mortgage  as  trustee  upon  the  property  described 
In  the  deed  of  trust.  This  action  was  Instituted  by  the  mortgagee  to  sell  the 
property  in  satisfaction  of  the  debt. 

The  first  question  is,  did  the  petition  state  a  cause  of  action?  It  does  not 
set  out  as  fully  as  it  should  have  done  the  facts  with  reference  to  the  execu- 
tion of  the  deed  of  trust  and  the  trustee's  powers  under  it,  but  we  are  of  the 
opinion  that  this  defect  was  cuivd  by  the  answer  making  an  issue  upon 
these  questions.  The  deed  of  trust  is  a  very  peculiar  one;  however,  it  ex- 
pressly authorizes  the  execution  of  a  mortgage  upon  the  property,  and  we 
are  of  the  opinion  that  it  sufBciently  shows  that  the  purpose  was  that 
8peckert  should  execute  a  mortgage  on  the  property  to  raise  money  to  dis- 
oharge  the  claims  which  he,  as  trustee,  was  to  pay. 

It  is  urged  that  Speckert  did  not  have  the  right  to  execute  the  mortgage 
because  of  section  2356,  Kentucky  Statiites.  It  reads  as  follows:  "Xo  sale  of 
any  real  estiite  by  a  trustee,  by  virtue  of  a  deed  of  trust,  or  pledged  to  secure 
the  payment  of  debts,  shall  be  valid,  nor  shall  the  conveyance  by  such  trus- 
tee pass  the  titla  of  the  property  specified  in  such  deed  or  pledge  unless  the 
sale  thereof  bhall  be  in  pursuance  to  a  judgment  of  court,  or  shall  be  made 
by  an  assignee  under  a  voluntary  deed  of  assignment,  or  the  maker  of  such 
deed  or  pledge  shall  join  in  a  writing  evidencing  the  sale. " 

The  trustee  did  not  sell  the  real  estate  or  attempt  to  pass  the  title  to  it. 
The  section  does  not  deny  the  power  of  trustees  to  pledge  real  estate  to  secure 
A  debt  when  a  deed  of  trust  confers  such  authority.  It  denies  a  trustee  the 
right  to  sell  real  estate  held  by  virtue  of  a  deed  of  trust  or  where  pledged  to 
secure  the  payment  of  a  debt,  except  in  pursuance  to  a  judgment  of  a  court. 

The  concluding  clauses  of  the  section  quot«i  gives  exceptions  to  the  general 
rule  stated,  but  it  is  not  necessary  here  to  point  them  out.  The  foregoing- 
conclusion  is  siipported  by  Abbott  v.  Yager,  08  Ky.,  434.  It  is  urged  that  it 
was  the  duty  of  Mrs.  Brugger  to  see  to  the  application  of  the  money  which 
she  loaned  Speckert. 

Section  4846,  Kentucky  Statutes,  reads  as  follows:  "Where  lands  are  de- 
vised to  be  sold  on  special  or  general  trust,  or  are  conveyed  or  devised  to 
trustees  or  executors  in  trust  to  be  sold  generally  or  for  any  specific  purpose, 
the  purchaser  shall  not  be  bound  to  look  to  the  application  of  the  purchase 
money  unless  so  expressly  required  by  the  conveyance  or  devise." 

This  deed  of  trust  was  made  for  the  purpose  of  raising  money  to  discharge 
claims  against  the  property  in  question,  and  did  not  expressly  require  the 
purchaser  to  look  to  the  application  of  the  purchase  money.  Mrs.  Brugger, 
who  loaned  the  money,  was  not  required  to  look  to  the  application  of  the 
money  to  the  discharge  of  the  debts.  We  are  of  the  opinion  that  the  court 
did  not  err  in  rendering  a  judgment  ordering  the  sale  of  the  property  to 
satisfy  the  mortgage  debt.  At  the  sale  the  appellee,  Wolke,  became  the  pur- 
chaser, which  sale  was  confirmed,  and  the  purchaser  paid  the  purchase 
money.  By  an  amended  petition  the  appellants  sought  a  new  trial  of  the 
oase,  which  was  denied.  Although  the  court  might  have  erred  in  enforcing 
the  mortgage  and  ordering  the  property  Fold  to  satisfy  the  mortgage  debt, 
still  the  court  had  jurisdiction  of  the  subject-matter  and  of  the  parties  and 
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rendered  judgment.  It  is  not  a  void  judgment.  It  Is  the  policy  of  the  law 
to  uphold  judiclnl  sales.  It  was  not  the  business  of  the  purchaser  to  deter- 
mine whether  the  judgment  under  which  the  sale  was  made  was  erroneous 
or  not.  The  appellants  sought  a  new  trial  and  to  Invalidate  the  sale  and 
make  the  purchaser  lose  the  amoimt  of  the  purchase  money  paid  under  the 
judgment  of  the  court.  This  can  not  be  done. 
The  judgment  is  attlrmod. 


MOXONGEHELA  RIVER  CONSOLIDATED  COAL  AND   COKE  CO.  v. 

CAMPBELL. 

(Filed  February  2,  1904— Not  to  he  reported.) 

Negligence— Damages— Where  appellee  was  injured  because  of  a  defective 
platform  upon  which  he  was  compelled  to  walk  in  carrying  coal  boxes,  and 
he  was  not  aware  of  a  change  in  the  platform  upon  which  he  was  injured, 
and  which  caused  the  injuiy,  It  appears  that  the  negligence  of  the  appellant 
was  gross,  and  a  verdict  against  it  in  an  action  by  appellee  for  damages  will 
not  be  disturbed. 

Gibson,  Marshall  &  Gibson  for  appellant. 

Matt  O'Doherty  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee  was  an  employe  of  the  appellant  on  its  stfamer  known  as 
"The  Raymond  Horner."  On  the  night  of  February  2,  1W)2,  a  crc-w  of 
about  ten  per.wns  werd  engaged  in  carrying  coal  in  boxes  from  a  barge  to 
the  steamer.  There  were  handles  at  each  end  of  the  boxes.  The  man  In 
front  of  a  box  walked  with  his  Imck  to  it  and  the  man  carrying  the  rear  end 
walked  with  his  face  to  it.  A  platform  was  provided  which  extended  from 
the  steanjer  to  the  barjjre.  The  men  l)egan  the  work  of  transferring  the  fuel 
in  the  early  part  of  the  night,  some  witnesj^es  stating  between  (S  and  7 
o'clock,  p.  m. .  and  they  worked  until  after  II  o'clock,  when  the  deck  of  the 
steamer  was  filled,  as  desired,  with  coal.  The  second  mate,  who  had  charge 
of  the  force,  had  the  platform  changed,  so  that  the  end  of  the  platform  on 
the  steamer  was  about  two  or  two  and  one- half  feet  lower  (as  shown  by  the 
evidence  of  the  appellee)  than  the  end  on  the  barge,  so  that  there  was  a 
down  grade  of  two  or  two  and  one-half  feet  in  a  platform  twelve  feet  long. 
The  evidence  of  the  plalntifl  tends  to  show  that  cleats  should  have  been 
nailed  at  the  lower  end  of  the  platform  to  have  prevented  it  from  slipping. 
The  evidence  shows  that  the  appellee  and  the  man  at  the  fi-ont  end  of  his 
box  were  the  leaders  of  the  crew,  and  as  they  came  from  the  barge  with  a 
box  of  coal  the  man  at  the  front  end  stepped  upon  the  platform  and  started 
to  walk  over  it,  and  as  the  plaintiff  stepped  on  the  platform  it  fell.  The  box 
of  coal  fell  on  him,  bruising  his  legs  and  seriously  injuring  his  back,  from 
which  he  had  not  recovered  when  this  case  was  tried.  One  witness  testified 
that  as  he  stepped  on  the  platfoim  "it  scooted  from  under  him  and  dropped 
down." 

The  weight  of  the  evidence  shows  that  when  the  platform  was  changed  the 
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end  on  the  steamer  was  very  much  lower  than  it  was  before  it  was  so 
cbansed,  and  that  the  plaintiff  was  not  aware  of  the  change  when  he  stepped 
upon  the  platform.  The  jury  was  authorized  to  conclude  from  the  testimony 
that  the  appellee  did  not  know  but  what  suitable  cleats  had  been  placed  at 
the  foot  of  the  platform.  We  do  not  think  the  evidence  supports  the  claim  of 
the  appellant,  that  the  appellee  helped  to  make  the  change  in  the  platform. 
If  the  testimony  of  the  plaintiff  is  true,  there  was  gross  negligence  in  the 
re-arrangement  of  the  platform  for  the  use  of  the  employes  in  carrying  the 
coal.  The  appellant  claims  that  the  platform  did  not  fall.  Three  witnesses- 
testified  that  it  did  fall  and  two  testified  that  it  did  not.  Certainly  it  was- 
not  against  the  weight  of  the  evidence,  much  less  flagrantly  so,  for  the  jury 
to  find  that  the  platform  slipped  and  fell. 

The  appellant  further  contends  that  api)ellee  fell  in  consequence  of  the- 
sleet  upon  the  platform,  and  if  the  platform  fell,  it  was  produced  by  the  ap- 
pellee's fall  upon  it;  and  that,  therefore,  the  sleet  was  the  proximate  cause- 
of  the  injury.  It  was  the  duty  of  the  appellant  to  furnish  the  appellee  a  rea- 
sonably safe  place  to  work.  If  the  platform  furnished  was  slippery,  and  men- 
were  likely  to  fall  upon  it,  the  greater  the  reason  why  it  should  have  been 
made  secure  by  cleats.  If  the  slippery  condition  of  the  platform  caused  the 
appellee  to  fall  upon  it,  and  it  was  thus  caused  to  fall,  because  it  was  not 
properly  secured  by  cleats,  then  the  defective  and  insecure  condition  of  the- 
platform  was  the  proximate  cause  of  the  injury.  Our  conclusion  is  that  the 
verdict  of  the  jury  is  not  against  the  weight  of  the  evidence,  much  less 
being  flagrantly  against  it. 

The  judgment  is  affirm  3d. 


MARION  COUNTY  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  February  2,  1904— Not  to  be  reported. ) 

Railroads— In  nn  action  by  a  county  against  a  railrond  company  seeking: 
to  recover  for  the  price  of  rails  and  ties  which  were  purchased  by  another- 
company  that  had  failed  and  which  wei*e  turned  over  to  a  succeeding  com- 
pany acquiring  its  line  and  stock  subscriptions,  where  nothing  is  shown 
that  it  committed  any  breach  of  trust  in  buying  the  tics  and  rails,  and  where- 
the  transaction  occurred  more  than  twenty  years  before  the  action  was- 
brought,  whether  the  claim  was  barred  by  limitation  or  not,  it  was  un- 
doubtedly stale,  and  one  which  the  chancellor  would  not  enforce. 

C.  S.  Hill,  H.  W.  Rives  and  W.  H.  Sweeney  for  appellant. 

Helm,  Bruce  &  Helm,  Chas.  N.  Burch  and  W.  C.  McChord  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  Cumberland  &  Ohio  R.  R.  Co.  was  incorporated  by  an  act  of  the  leg- 
islature of  Kentucky,  approved  February  24,  18159,  to  eonctruct  and  operate 
a  railroad  from  the  Ohio  river  to  the  Tennessee  line.  The  company  obtained 
subscriptions  from  Shelby  and  Henry  counties,  and  built  a  part  of  the  north- 
ern portion  of  its  line.  It  also  obtained  a  subscriptton  from  Marion,  Taylor 
and  Green  counties,  and  partially  constructed  its  IVne  from  Lebanon  to 
Greensburg;  but  there  was  a  considerable  gap  between  the  two  pieoe»  ot 
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Toad  which  were  begun,  but  not  in  running  order.  In  this  condition  of 
things  the  company  failed,  and  on  March  18,  1878,  an  act  was  passed  by  the 
Kentucky  Legislature  reciting  the  fact  that  the  company  had  become  insol- 
vent,  and  the  danger  of  the  property  being  lost  to  the  stockholders.  By  it 
tiiv^o  corporations  were  created  out  of  the  old,  one  known  as  the  Northern 
Division  of  the  Cumberland  &  Ohio  B.  B.  Co. ,  and  owning  the  northern  end 
of  the  road,  and  the  other  known  as  the  Southern  Division  of  the  Cumber- 
land &  Ohio  B.  B.  Co.,  and  owning  the  southern  section  of  the  road  between 
JLelianon  and  Gi^eensburg.  (Louisville  &  Nashville  B.  B.  Co.  v.  Marion: 
County.  89  Ky.,  581.)  Soon  after  this  the  Louisville  &  Nashville  B.  B.  Co. 
leased  of  the  southern  division  its  incompleted  line;  Marion  county  had  sub- 
scribed for  1800,000  of  stock  in  the  old  company  and  issued  to  it  bonds  for 
this  amount;  the  county  voted  its  stock  in  favor  of  the  lease.  By  the 
arrangement  a  mortgage  for  9300,000  was  placed  on  the  road  to  raise  funds 
to  complete  it,  and  the  mortgage  bonds  were  delivered  to  the  L.  &  X.  B.  B. 
Co.,  which  then  took  charge  of  the  road  and  completed  it.  About  the  year 
1900  Phillips,  the  surviving  trustee  named  in  the  mortgage,  brought  an 
action  in  the  Marion  Circuit  Court,  asking  a  settlement  with  the  L.  &  N. 
B.  B.  Co.,  and  an  application  of  the  net  profits  to  the  payment  of  the  bonds. 
In  the  circuit  court  the  action  was  dismissed,  but  on  appeal  the  judgment 
was  reversed,  and  it  was  held  that  the  trustee  could  maintain  the  action. 
(Phillips  V.  Southern  Division  Cumberland  &  Ohio  B.  K.  Co.,  22  Ky.  Law 
Bep.,  1580. )  On  the  return  of  the  case  to  the  circuit  court  proceedings  were 
taken  to  make  the  settlement,  and  a  commissioner's  report  was  filed,  Marlon 
county  being  a  party  to  the  action ;  but  before  final  judgment  was  rendered 
in  that  action  the  county  filed  the  suit  now  before  us  uguinst  the  Louisville 
&  Nashville  B.  B.  Co.  v.  Phillips,  Trustee,  &c.,  olle|ing,  among  other 
things,  that  about  9100,000  of  the  proceeds  of  the  subscription  of  Marion 
county  to  the  Cumberland  &  Ohio  B.  B.  had  been  used  by  it  in  buying  a 
lot  of  rails  and  cross  ties  that  were  stacked  or  piled  near  Lebanon  when  the 
company  failed,  and  were  turned  over  to  the  Louisville-  &  Nashville  B.  B. 
Co.,  and  used  by  it  in  disregard  of  the  condition  set  out  in  the  original  sub« 
soription  by  Marion  county.  On  behalf  of  Marion  county  it  is  insisted  that 
the  fund  invested  in  the  rails  and  ties  was  a  trust  fund,  and  that  it  can  be 
followed  into  the  hands  of  the  L.  &  N.  B.  B.  Co.  The  petition  sought  this 
relief.  The  circuit  court  sustained  a  special  demurrer  to  the  petition  on  the 
ground  that  there  was  another  action  pending  between  the  same  parties  for 
the  same  subject-matter.  He  also  sustained  a  general  demurrer  to  the  peti- 
tion, which  was  filed  at  the  same  time,  .on  the  ground  that  it  stated  no  facta 
sufficient  to  constitute  a  cause  of  action  against  the  L.  &  N.  B.  B.  Co.  The 
petition  of  Marion  county  having  been  dismissed,  it  appeals. 

The  two  suits  seem  to  us  to  involve  the  same  things,  and  there  was  cer- 
tainly no  reason  why  all  the  matters  set  up  in  this  suit  could  not  be  pre- 
sented and  determined  in  the  old  suit  brought  by  Phillips,  trustee.  But 
aside  from  this  the  court  properly  held  that  the  petition  stated  no  cause  of 
action  against  the  L.  &  N.  B.  B.  Co.  The  conditions  upon  which  the  sub- 
scription of  Marion  county  was  made,  so  far  as  material,  is  in  these  words: 
"That  the  money  so  subscribed  shall  be  expended  when  found  necessary  oa 

vol.  25—101 
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the  work  on  said  road  In  the  county  of  Marion,  and  not  out  of  it,  in  procur- 
ing the  right  of  way,  in  grading  and  in  the  necessary  masonry  therein  for 
said  roadl)ed. " 

It  will  be  observed  that  it  was  not  stipulated  that  all  the  money  so  sub- 
scribed should  be  expended  on  the  items  named,  but  only  that  the  money 
'*when  found  necessary"  should  be  thus  expended.  The  items  upon  which 
the  money  was  to  be  expended,  when  found  necessary,  are  the  procuring  of 
the  right  of  way,  the  grading  and  the  necessary  masonry  for  the  roadbed  in 
Marion  county.  The  railroad  company  who  was  to  expend  the  money  was 
to  determine  what  was  necessary  for  the  purposes  named,  and  was  at  liberty 
to  use  the  remainder  of  the  fund  for  other  purposes  as  it  needed  it.  In  doing 
this,  it  acted  as  trustee,  and  was  bound  to  a  reasonable  judgment.  But  it 
is  not  averred  that  the  railroad  company  failed  to  procure  the  right  of 
way,  or  failed  to  do  the  grading  or  the  necessary  masonry  for  the  roadbed 
in  Marion  county,  and  no  facts  are  shown  sufficient  to  charge  it  with  any 
breach  of  trust  in  buying  the  ties  and  rails  which  were  necessary  to  put  the 
rood  in  operation.  Besides,  all  this  was  moi*e  than  twenty  years  before  this 
suit  was  brought.  The  rails  and  ties  were  turned  over  to  the  L.  &  N.  R.  R. 
under  the  lease  which  Marlon  county  voted  for  and  assisted  in  making. 
The  L.  &  N.  R.  R.  Co.  had  no  notice  of  any  breach  of  trust  by  the  old  coni- 
XJany,  and  obtained  its  rights  from  the  stockholders  in  that  company,  who 
not  only  assented  to  the  lease  to  it,  but  actively  participated  in  the  arrange- 
ment by  which  it  took  charge  of  the  property,  including  the  rails  and  ties 
now  in  contest.  All  this  being  more  than  twenty  years  before  this  suit  was 
filed,  whether  the  claim  was  barred  by  limitation  or. not,  it  was  undoubtedly 
stale,  and  one  wh^ch  the  chancellor  would  not  now  enforce. 

Judgment  affirmed. 


KEPHART,  &c.  V.  HIEATT. 

(Filed  Febrimry  2,  1904— Not  to  be  reported.) 

Wills—Where  a  testatrix  devised  her  property  to  her  three  children,  share 
and  share  alike,  and  to  be  held  In  trust  for  them  until  the  youngest  should 
reach  the  age  of  twenty  one,  and  in  another  clause  providM  that  if  all  of 
them  die  without  issue  her  property  should  descend  to  her  collateral  heirs, 
and  two  of  her  children  died  without  issue,  her  purpose  was  simply  to  pro- 
vide that  her  estate  should  go  to  her  collateral  heirs  in  case  her  children  all 
died  before  the  period  of  distribution,  and  was  not  intended  as  a  limitation 
on  the  estate  devised  to  them  after  the  expiration  of  the  trust  created. 

W^.  B.  Moody,  Turner,  Turner  &  Cureton  and  Barbour  &  List  for  appel- 
lants. 

John  D.  Carroll  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Anna  M.  Hieatt  died  a  resident  of  Henry  county  in  the  year  1881,  leaving 
three  children  surviving  her.  The  two  oldest  children  died  without  issue, 
the  third,  Willie  Hieatt  arrived  at  the  age  of  twenty -one  years  several  years 
ago. 
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The  only  question  to  bd  determined  here  is  whether  he  took  under  hla 
mother's  will  the  property  devised  in  fee  simple  on  his  arriving  at  age.  The 
material  provisions  of  the  will  are  as  follows : 

**2d.  I  will  all  my  real,  personal  and  mixed  estate  to  my  children,  share 
and  share  alike,  to  be  held  in  trust  by  their  guardian  and  trustee  for  them 
until  the  youngest  shall  arrive  at  the  age  of  twenty-one  years  of  age. 

'*Sd.  It  is  my  will  that  should  all  my  children  die  without  issue,  then  It 
is  my  will  that  the  remainder  of  the  estate  at  that  time,  in  that  event  I  will 
to  my  brother,  James  Kephart's,  children,  and  my  sister,  Betitie  Smith's, 
children,  Ellas  Kephart's  child,  share  and  share  alike,  equally  between 
them. 

'*4th.  I  appoint  jny  brother,  Thomas  Kephart,  my  executor  and  trustee  for 
my  children,  as  well  as  guardian  for  them,  and  I  request  that  he  be  permit* 
ted  to  qualify  without  security,  and  in  the  event  of  his  death  or  failure  or 
refusal  to  qualify,  I  then  appoint  my  brother-in-law,  A.  G.  Smith,  executor, 
^^ardian  and  trust.ee,  and  desire  that  he  be  permitted  to  qualify  upon  the 
«ame  condition  without  security." 

In  Thackston  v.  Watson,  84  Ky.,  206,  the  testator  gave  to  his  executor  the 
entire  management  and  control  of  the  estate  until  his  son  was  twenty-one 
years  old,  and  directed  that  the  estate  should  be  paid  over  to  the  son  and  be 
delivered  up  to  him  by  the  executor  "when  he  should  arrive  at  the  age  of 
twenty-one  years,  if  he  should  live  that  long;"  but  that  in  case  his  son 
should  die  without  bodily  heirs  all  his  estate  should  be  converted  into  money 
by  his  executor  and  equally  divided  between  certiiin  of  his  relatives.  It  was 
held  that  the  son,  upon  arriving  at  the  age  of  twenty-one  years,  became 
vested  with  an  absolute  estate  in  fee  simple. 

In  Wilson  v.  Bryan,  fiO  Ky.,  488,  the  testator  directed  that  his  estate  should 
be  kept  together  and  jointly  used  and  enjoyed  by  his  children  until  the 
youngest  became  of  age,  and  then  the  land  to  be  equally  divided  among  his 
«jns  then  living,  adding  this  provision  :  "If  any  of  my  sons  should  die  with- 
out any  bodily  heirs  his  portion  of  my  estate  to  be  divided  amongst  his 
brothers  and  sisters  that  may  then  be  living."  It  was  held  that  when  the 
youngest  became  of  age  the  estate  of  the  sons  in  the  land  became  absolute. 
In  Webster  V.  Webster,  98  Ky.,  6H3,  the  testator  devised  an  estate  to  his 
daughters,  Hettie  and  Euphemia.  The  will  contained  this  clause:  "In  case 
either  of  my  daughters,  Euphemia  R.  and  Hettie  G.  Cunningham,  should 
die  without  children,  then,  and  in  that  event,  it  is  my  will,  and  I  so  direct 
that  the  estate  of  the  one  dying  shall  be  equally  divided  among  all  my  then 
living  children."  By  the  will  the  final  distribution  of  the  estate  was  not  to 
be  made  until  five  years  after  the  death  of  the  testator,  and  it  was  held  that 
the  limitation  referred  only  to  the  death  of  the  devisees  before  the  period  of 
distribution. 

These  cases  control  the  one  before  us,  which  is  stronger  for  the  application 
of  the  rule  than  any  of  them.  The  testatrix  left  three  little  children.  She  di- 
rected the  executor  and  guardian  to  hold  the  entire  estate  until  the  youngest 
ohild  was  of  age,  her  purpose  being  to  provide  for  the  children  during  their 
minority.  The  property  is  devised  to  the  children,  share  and  share  alike, 
subject  to  this  trust,  and  if  all  had  survived  the  period  of  distribution  they 
would  have  been  then  entitled  to  a  division  of  the  estate.    The  third  clause 
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of  the  will  providing  that  in  case  all  theohildren  die  without  issue,  then  the- 
remainder  of  the  estate  is  to  go  to  certain  collateral  kindred,  refers  to  estate- 
i**  the  hands  of  the  guardian  and  trustee  or  to  the  children  before  distribu- 
tion. The  purpose  of  the  testator  was  not  to  place  a  limitation  on  her  own- 
children  in  favor  of  her  collateral  kindred,  but  simply  to  provide  tluit  the* 
estate  should  go  to  these  collateral  kindred  in  case  her  children  all  diedi 
before  the  period  of  distribution.  She  devises  the  estate  to  her  children,  and 
the  third  clause  was  not  intended  as  a  limitation  on  the  estate  devised  to-< 
them  after  the  expiration  of  the  trust  created  in  the  second  clause. 

There  is  nothing  in  the  case  of  Dorsey  v.  Maddoz,  103  Ky.,  253.  inconsist- 
ent with  the  conclusion  we  have  announced.  In  that  case  no  period  of  dis- 
tribution was  provided  for.  and  there  was  no  time  to  which  the  death  without 
issue  could  be  properly  referred.  Section  2344,  Kentucky  Statutes,  is  not  a 
new  provision,  but  was  in  force  when  the  cases  above  were  decided  and  waft, 
rolled  on  in  those  cases. 

Judgment  alfirmed. 


SUPREME   COUNCIL  KNIGHTS   OF  EQUITY  OF  THE  WORLD  v. 

HEINEMAN. 

(Filed  February  2,  1904- Not  to  be  reported.) 

Insurance— Suicide — Where  the  insured  committed  suicide,  the  policy  pro- 
Tiding  that  it  shall  not  cover  death  by  suicide  whether,  sane  or  insane,  and 
the  petition  alleges  that  at  the  time  of  his  suicide  he  had  not  sufficient  mind 
to  understand  that  he  was  taking  his  life,  the  jury,  under  instructions  em- 
bodying the  law,  returned  a  verdict  upholding  the  policy,  and  It  being  within 
their  province  to  judge  of  the  questions  involved,  their  verdict  will  not  be^ 
disturbed. 

Furber  &  Jackson  for  appellant. 

Myers  &  Howard  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Joseph  Heineman,  the  husband  of  appellee,  was  a  member  of  the  appellant- 
order,  and,  as  such,  held  an  Insurance  policy  on  his  life  for  the  sum  of 
11,000,  payable  to  appellee  at  his  death.  He  committed  suicide  In  1892,  and 
appellee  was  entitled  to  the  value  of  the  policy,  unless  precluded  by  what  is 
oommonly  known  as  the  "Suicide  Clause."  Section  "E"  of  the  policy  pro- 
vides, in  substance,  that  It  shall  not  cover  death  by  "suicide,  whether  sane- 
or  insane." 

It  is  alleged  in  the  petition  that  at  the  time  of  his  suicide  Joseph  Heine- 
man  did  not  have  sufficient  mind  to  understand  that  he  was  taking  his  life. 
This  allegation  was  placed  in  issue  by  the  answer,  and  constitutes  the- 
ornclal  question  In  this  case. 

In  the  case  of  the  Manhattan  Life  Insurance  Co.  v.  Beard,  28  Ky.  Law 
Rep.,  1748,  which  was  in  all  respects  similar  to  the  one  at  bar  in  principle^ 
it  was  held,  following  the  reasoning  of  the  cases  of  Mutual  Benefit  Life  In- 
surance Co.  V.  Daviess'  Ex'or,  87  Ky.,  6^1,  and  Blgelow  v.  Berkshire  Life- 
insurance  Co.,  93  U.  S.,  284,  that  where  the  policy  provided  that  "if  within. 
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tiwoyeafs'ihe  insured  die  by  his  own  aot,  sane  or  insane,  this  policy  shall  be 
^oid,  and  all  payments  made  upon  it  shall  be  forfeited  to  the  company." 
'there  oould  be  no  recovery  in  case  of  suicidei  unless  the  mind  of  the  insured 
^vr&B  BuflSctently  gone  when  he  took  his  life  as  to  render  him  unconscious 
that  he  was  taking  his  hfe  nt  the  time  he  committed  the  act.  The  pleadings 
^n  this  case  bring  the  question  of  law  involved  squarely  within  the  opinion 
-of  the  case  cited. 

The  facts  show  that  Joseph  Helneman  suffered  a  sunstroke  about  a  year  be- 
fore  his  death;  that  after  this  his  mind  appeared  unsettled  at  times,  and  he 
-was  exceedingly  nervous :  that  from  time  to  time  he  suffered  fainting  or  sink- 
ing spells,  becoming  unconscious,  and  remaining  so  for  several  minutes;  that 
^hese  fainting  spells  increased  in  frequency  up  to  the  time  of  his  death.  He 
suffered  intense  pains  in  his  head,  one  of  the  witnesses  testifying  that  he 
"was  never  free  from  them.  Two  physicians  gave  it  as  their  opinion,  upon 
hypothetical  questions  embracing  the  foregoing  facts,  that  he  was  insane. 
He  committed  suicide  by  swallowing  the  contents  of  a  vial  of  carbolic  acid. 
The  jury  under  the  instructions,  which  embodied  the  law  as  set  forth  in 
the  case  cited  herein,  returned  a  verdict  for  the  appellee.  To  judge  of  the 
questions  of  fact  involved  was  peculiarly  within  the  province  of  the  jury, 
-and  perceiving  no  error  in  the  record  the  judgment  is  affirmed. 


PFISTERER  V.  PETER  &  CO. 
(Filed  February  2,  1904. ) 

1.  Damages— Master  and  servant— In  an  action  to  recover  damages  for  per- 
sonal injuries  resulting  from  falling  from  a  scaffold,  it  being  the  duty  of 
the  master  to  furnish  reasonably  safe  toolR  and  place  to  work,  the  servant 
was  under  no  duty  to  discover  defects  in  the  scaffold,  and  unless  he  knew  of 
their  existence,  or  they  were  patent  and  obvious  to  a  person  of  his  experi- 
ence, he  will  not  be  precluded  from  recovery. 

2.  Same— An  instruction  denying  the  right  of  recovery  in  an  action  re- 
sulting from  defective  platform,  if  the  servant  had  equal  means  with  the 
master  of  knowing  that  the  platform  bad  been  constructed  in  a  reasonably 
safe  manner,  was  erroneous. 

Gardner  &  Moxley,  Caruth,  Chatterson  &  Blitz  for  appellant. 

O'Neal  &  O'Neal  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divl- 
s  on. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  brought  by  the  appellant,  Henry  Pflsterer,  against  the 
appellees,  Joseph  H.  Peter  &  Co. ,  to  recover  damages  for  a  personal  injury 
which  resulted  to  him  from  the  falling  of  a  scaffold  on  which  he  was  stand- 
ing while  in  their  service,  which,  it  is  alleged,  was  caused  by  the  negligence 
of  the  defendant  in  its  construction.  There  is  no  dispute  as  to  the  facts, 
which  may  be  stated  briefly  as  follows:  On  the  80th  of  May,  1909,  the  plain- 
tiff, and  Lee  Black,  laborers  in  the  employ  of  the  defendant,  were  directed 
to  assist  Dietsch,  their  foreman,  in  placing  a  large  stone  sill,  weighing 
.about  1,000  pounds,  in  the  doorway  of  a  school  building.    The  doorway  wai 
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Immediately  over  a  similar  opening  into  the  basement  of  the  building,  whlob 
was  about  eight  feet  deep:  and  the  excavation  extended  out  several  feet  in 
front  of  the  building.  Three  iron  lintels,  five  inches  wide,  had  been  laid 
Bide  by  side  across  the  opening,  the  ends  of  which  rested  upon  the  walls  of 
the  building,  and  four  courses  of  brick  were  laid  on  top  of  them,  to  bring  the- 
wall  up  to  the  point  where  the  stone  doorsill  was  to  be  placed.  The  front 
lintel  projected  about  one  and  a  half  inches  beyond  the  face  of  the  brick  walU 
leaving  about  three  or  three  and  a  half  inches  on  the  wall,  which  was  cov- 
ered by  courses  of  brick.  The  brick  hod  carriers,  who  had  been  employed 
by  the  brick  masons,  had  used  two  wooden  joists,  twenty  feet  long,  two  and 
one-half  inches  thick,  and  twelve  inches  wide,  laid  one  on  the  top  of  the- 
other  as  a  gang  way.  One  end  of  these  joists  rested  on  the  projection  of  the- 
Iron  lintel,  and  the  other  on  the  ground,  spanning  the  excavation  below. 
Dietsch,  appellee's  foreman,  took  these  joists  apart  and  laid  three  of  them 
Bide  by  side,  using  the  projection  of  the  lintel  as  a  rest  for  the  end  next  to* 
the  building,  and  allowing  the  other,  end  to  rest  on  the  ground,  stobs  were- 
driven  at  the  end  on  the  ground  to  prevent  their  slipping,  and  a  trestle  waa 
placed  under  them  to  prevent  them  from  swagging,  and  by  his  direction 
this  platform  was  used  as  a  place  to  stand  on  while  they  were  engaged  io 
lifting  the  stone  from  the  ground  below  and  placing  it  on  the  wall.  About 
the  time  they  got  the  stone  sill  so  that  they  could  place  it  in  position  the 
iron  lintel  on  which  the  platform  rested  turned  over,  and  that  end  of  the 
platform  went  down,  precipitating  the  men,  stone  sill,  and  four  courses  of 
brick,  into  the  excavation  below.  The  stone  fell  upon  one  of  appellant'* 
hands,  crushing  it  very  badly.  Upon  the  trial  the  defendant,  J.  H.  Peter, 
testified  that  he  had  nothing  to  do  with  the  placing  of  the  iron  lintels  or  th& 
brick  work;  that  his  contract  only  covered  the  stone  work  on  the  building; 
that  before  sending  the  plaintiff  and  his  foreman  to  place  the  sill  he  had 
gone  out  and  looked  at  the  wall  to  see  whether  it  was  ready  to  receive  the- 
Bill;  when  he  discovered  that  the  iron  lintels  had  been  laid  with  their  flat 
Bide  down,  instead  of  on  edge,  as  they  were  usually  phiced;  that  if  they  had 
been  properly  placed  by  the  brick  masons  a  dozen  men  could  have  stood  Ott 
the  platform,  and  the  lintel  would  npt  have  turned  over. 

Dietsch  also  testified  that  when  he  went  out  to  place  the  sill  he  noticed 
that  the  sills  were  laid  fiat.  As  the  lintels  were  covered  by  four  courses  of 
brick,  one  standing  on  the  platform  could  not  see  how  much  of  the  lintel 
rested  on  the  wall,  but  by  going  into  the  basement  and  looking  up  this  fact 
could  be  easily  ascertained.  Plaintiff  testlfl^d,  and  his  testimony  is  uncon- 
tradicted, that  he  had  had  no  experience  in  building  scaffolds,  and  that  he- 
did  not  discover  that  the  lintels  were  laid  fiat,  instead  of  being  placed  on 
edge,  and  that  he  would  not  have  known  that  they  were  not  in  proper  posi- 
tion if  his  attention  had  been  called  to  the  matter,  or  that  they  would  have 
been  stronger  if  placed  on  edge.  There  is  proof  that  he  assisted  in  driving- 
the  stobs  at  the  end  of  the  joists  which' rested  on  the  ground  by  direction  or 
Dietsch.  The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  de- 
fendant, and  upon  this  appeal  it  is  insisted  that  the  court  erred  in  instruc. 
tions  Nos.  1,  a  and  3,  given  to  the  jury  over  the  objection  of  the  plaintiff ,. 
and  which  read  as  follows: 

•'1st.  Gentlemen  of  the  Jury:  The  court  instructs  you  that  it  was  the  dutjr 
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of  the  defendants,  Peter  &  Co.,  to  furnish  a  reasonably  safe  place  for  tba 
plaintiff  to  do  his  work  in.  Now  if  you  balleve  from  the  evidence  that  the 
scaffolding  on  which  plaintiff  was  working  at  the  time  complained  of  waa 
not  in  a  reasonably  safe  condition  for  plaintiff  to  d«)  his  work,  and  that  that 
fact  was  known  to  the  defendants,  or  any  of  .them,  or  any  agent  of  theirs, 
superior  in  authority  to  plaintiff,  or  by  the  exercise  of  ordinary  care  they  or 
any  of  them  could  have  known  that  it  was  not  in  a  reasonably  safe  condi- 
tion, if  it  was  so;  and  if  you  further  bdlieve  from  the  evidence  that  such 
fact,  if  it  did  exist,  was  not  known  to  the  plaintiff,  or  that  he  did  not  have 
equal  means  of  knowing  the  same  with  the  defendants;  and  that  by  reason 
of  it,  not  being  in  a  reasonably  safe  condition,  if  it  was  so,  plaintiff  was 
precipitated  and  injured,  then  you  should  find  for  the  plaintiff,  unless  you 
believe  from  the  evidence  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, in  which  event  you  should  find  for  the  defendants. 

"8d.  But,  gentlemen,  if  you  believe  that  the  scaffolding  was  in  a  reason- 
ably safe  condition,  or  if  you  believe  that  it  was  not  in  a  reasonably  safe 
condition ;  that  it  was  not  known  to  be  so,  or  by  the  exercise  of  ordinary 
care  could  not  have  been  known  to  be  so  by  the  defendants,  or  any  of  them» 
or  its  agents  superior  in  authority  to  plaintiff;  or  if  you  believe,  even  though 
it  was  not  in  a  reasonably  safe  condition,  that  such  fact  was  known  to  the 
plaintiff,  or  that  he  had  equal  meanis  of  knowing  the  same  with  the  defend- 
ants, then  you  should  find  for  the  defendants. 

'*8d.  The  court  further  instructs  you  that  when  the  plaintiff,  Pflsterer, 
entered  into  the  employment  of  the  defendants,  J.  H.  Peter  &  Co.,  he  under- 
took to  assume  all  risks  ordinarily  attendant  upon  such  employment;  and  if 
necessarily  attended  with  danger,  it  was  his  duty  to  exercise  ordinary  care 
and  to  avoid  being  injured. " 

These  instructions  are  predicated  upon  the  general  proposition  that  if  the 
information  of  the  master  and  servant  as  to  the  place  of  work  are  equal,  and 
if  both  are  either  without  fault,  or  in  equal  fault,  the  servant  can  not  re- 
cover damages  of  the  master;  or,  in  other  words,  that  while  the  law  imposes 
upon  the  master  the  duty  of  providing  the  servant  a  reasonably  safe  place 
in  which  to  work,  that  an  equal  and  corresponding  duty  also  rests  upon  the 
servant  to  know  that  the  place  is  safe.  This  was  undoubtedly  at  one  time 
the  rule  in  England  and  in  some  of  the  American  Stjites,  notably  South 
Carolina,  Maine,  Massachusetts.  New  York,  New  Jersey  and  Mississippi. 
But  it  found  no  permanent  abiding  place  in  the  jurisprudence  of  most  of 
the  American  States,  and  has  been  distinctly  repudiated  time  and  again  by 
the  Federal  courts  and  by  this  court.  The  early  case  of  Bogensohutz  v. 
Smith.  84  Ky..  330,  seems  to  squint  in  this  direction,  and  cites  some  Eng- 
lish and  Amerlcjin  decisions  which  undoubtedly  support  the  rule  contended 
for.  But  the  opinion  in  that  case  does  not  approve  the  doctrine  in  all  cases, 
as  the  learned  judge  who  wrote  the  opinion,  in  winding  up  the  discussion  of 
the  case  on  this  question,  says:  "We  do  not  mean  to  decide  that  there  may 
not  be  cases  where  the  servant  has  the  right  to  rely  upon  the  judgment  of 
the  master  as  to  the  safety  of  the  premises  or  the  material  to  be  used,  or  that 
the  servant  is  bound  to  inform  himself  as  to  them." 

And  in  numerous  Subsequent  opinions  the  doctrine  has  been  disaffirmed^ 
and  the  rule  announced  that  the  duty  of  furnishing  reasonably  safe  tools. 
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materials  and  place  to  work  was  primarily  on  the  master,  and  that  the 
servant  was  under  no  duty  to  discover  such  defects,  and  unless  he  knew  of 
their  existence,  or  they  were  patent  and  obvious  to  a  person  of  his  ezperi- 
ence  and  understanding,  that  he  would  not  be  precluded  from  recovery.  In 
Xiouisville  &  Nashville  R.  R.  Co.  v.  Foley,  W  Ky.,  224,  the  court  said: 
*'The  rule  requiring  an  employer  to  provide  reasonably  safe  and  suitable 
machinery  and  appliances  for  the  use  of  employes,  and  to  keep  them  in  rea- 
sonable repair  while  being  used,  is  so  Just  and  fair  that  it  has  never  been 
called  in  question  by  thjs  court.  But  if  an  employer  may  in  every  case 
escape  liability  for  an  injury  to  a  subordinate  employe  by  reason,  of  the  de- 
fective machinery  or  appliances  provided  for  his  use,  merely  because  the 
latter  does  not  show  he  exercised  care  and  diligence  to  discover  the  character 
and  condition  thereof,  the  rule  would  not  amount  to  much  as  either  an  in- 
centive to  the  employer  to  do  his  duty  or  protection  to  the  employe  against 
personal  injury.  The  limit  of  inquiry  in  surh  a  case  as  this  is  whether,  as 
a  matter  of  fact,  the  employe  did,  before  exposing  himself  to  danger,  know 
the  machinery  or  implements  causing  the  injury  to  be  defective.  The  rule, 
of  course,  does  not  apply  where  examination  and  inspection  is  in  the  line  of 
the  employe's  duty." 

In  the  Ashland  Coal  and  Iron  and  Railway  Co.  v.  Wallace,  101  Ky.,  626, 
the  court  si\U\:  *'The  degree  of  care  required  of  the  master  and  the  servant 
in  particular  cases  is  generally  different.  While  each  is  required  to  exercise 
that  degree  of  care  in  the  performance  of  his  duty  which  a  reasonably  pru- 
dent person  would  use  under  like  circumstances,  ihe  primary  duty  on  the 
part  of  the  master  to  use  care  to  furnish  a  reasonably  safe  place  for  the  ser- 
vant is  more  important  than  the  duty  of  the  servant  to  use  reasonable  care 
to  protect  himself.  *  *  *  The  servant  has  the  right  to  presume  when 
directed  to  work  in  a  particular  place  that  the  master  has  performed  this 
duty,  and  to  proceed  with  his  work,  relying  upon  this  presumption." 

The  same  doctrine  is  anounced  in  Louisville  &  Nashville  R.  R,  Co.  v. 
Vestal,  105  Ky.,  498;  Champion,  &c.,  Co.  v.  Carter.  21  Ky.  Law  Rep.,  210; 
Vandyke  V.  Packet  Co.,  24  Ky.  Law  Rep.,  1285;  Crabtree  Coal  Mining  Co. 
V.  Sample,  Adm'r.,  24  L.  R.,  1703;  Covington  Sawmill  and  Mfg.  Co.  v.  Clark, 
136  Ky.  Law  Rep.,  96,  and  in  Adams  Express  Co.  v.  Smith,  24  Ky.  Law 
Bep.,  1915,  it  was  expressly  held  that  the  trial  court  properly  refused  to  in- 
«truGt  the  jury  that  if  the  servant  had  equal  means  of  knowledge  with  the 
master,  it  was  not  liable  upon  the  ground  that  it  was  the  duty  of  the  master 
to  furnish  a  reasonably  safe  place  to  work  in,  and  it  was  not  the  duty  of  the 
servant  to  get  off  of  a  platform  and  inspect  it  from  underneath.  In  Balti- 
more &  Ohio  H.  R.  Co.,  149  U.  S.,  386,  the  court  said:  "A  master  employ- 
ing a  servant  impliedly  engages  with  him  that  the  place  in  which  he  is  to 
work  and  the  tools  or  machinery  with  which  he  is  to  work,  or  by  which  he 
Is  to  be  surrounded,  shall  be  reasonably  safe.  It  is  the  master  who  is  to 
provide  the  place  and  the  tools  and  the  machinery,  and  when  he  employs 
one  to  enter  into  his  service  he  impliedly  says  to  him  that  there  is  no  other 
danger  in  the  place,  the  tools  and  the  machinery,  than  such  as  is  obvious 
and  necessary.  Of  course,  some  places  of  work  and  some  kind  of  machinery 
are  more  dangerous  than  others,  but  that  is  something  Vvhich  inheres  in  the 
thing  itself,  which  is  a  matter  of  necessity,  and  can  not  be  obviated.     Bat 
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^^within  snoh  limits  the  master  who  provides  the  place,  the  tools  and  the  ma- 
chinery, owes  a  positive  duty  to  his  employe  Id  respect  thereto.  That  posi- 
tive duty  does  not  go  to  the  extent  of  a  guarantee  of  safety,  but  it  does 
require  that  reasonable  precautions  be  taken  to  secure  safety,  and  it  matters 
not  to  the  employe  by  whom  that  safety  is  secured,  or  the  reasonable  precau- 
tions therefor  taken.  He  has  a  right  to  look  to  the  master  for  the  discharge 
of  that  duty,  and  if  the  master,  instead  of  discharging  It  himself,  sees  fit  to 
have  it  attended  to  by  others,  that  does  not  change  the  measure  of  obliga- 
tion to  the  employe,  or  the  latter's  right  to  insist  that  reasonable  precaution 
shall  be  taken  to  secure  safety  in  these  respects." 

The  A.  &  E.  En.  of  Law,  volume  20,  page  65,  Sd  edition,  admirably  epito- 
mizes he  law  in  these  words:  '* Masters  owe  to  their  servants  the  duty  of  pro- 
viding them  a  reasonably  safe-  place  in  which  to  work  and  of  maintaining  it 
in  a  reasonably  safe  condition  duringthe  employment,  having  regard  to  the 
character  of  the  services  required,  and  the  dangers,  that  a  reasonably  pru- 
dent man  would  apprehend  under  the  circumsttinces  of  each  particular  case. 
This  is  a  positive  duty  which  the  master  owes,  and  is  not  cme  of  the  perils 
■or  risks  assumed  by  a  servant  In  his  contract,  of  employment,  and  the  ser- 
vant is  entitled  to  rely  on  the  assumption  that  the  master  has  performed  the 
^work  imposed  on  him  by  law  of  providing  a  reasonably  safe  place  to  work. 
But  if  the  place  is  unsafe  because  of  the  nature  of  the  work,  and  the  servant 
suffers  injury  in  consequence  thereof,  he  can  not  hold  the  master  liable, 
providing  reasonable' precautions  were  taknn  by  the  master  to  avoid  injury. 
The  risk  of  injury  from  such  cause  is  one  of  the  risks  assumed  by  the  ser- 
vant; or  if  the  place  is  obviously  unsafe  so  as  to  charge  the  servant  with 
knowledge  thereof,  and  he,  nevertheless,  enters  on  the  work,  he  assumes  the 
risk." 

Applying  this  rule,  masters  have  been  held  liable  for  negligence  in  the 
construction  of  scaffolds  and  platforms  erected  as  a  safe  place  for  the  use  of 
the  servant.  (Maning  v.  Hogan,  68  N.  Y.,  616;  McManara  v.  MacDonough, 
109  Cal.,  675;  Rice,  &c.,  Malt  Co.  v.  Paulson.  61  111.  App.,  128  )  We  are  of 
the  opinion  that  instructions  1  and  2  are  erroneous  in  so  far  as  they  deny 
plaintiff  the  right  to  recover,  if  he  had  equal  means  with  the  master  of 
knowing  that  the  platform  had  not  been  constructed  .in  a  reasonably  safe 
manner. 

While  the  third  instruction  is  not  objectionable  as  the  abstract  statement 
of  the  legal  proposition,  it  does  not  fit  the  facts  of  this  cause.  The  law  im- 
posed upon  the  plaintiff  the  duty  of  exercising  ordinary  care  for  his  own 
•safety,  not  knowingly  to  expose  himself  to  unnecessary  and  obvious  risks 
when  he  accepted  employment  from  the  defendant,  but  he  did  not  assume 
risks  that  were  unknown  to  him,  and  which  were  not  necessarily  incident 
to  his  employment,  nor  risks  which  the  defendant  by  the  exercise  of  or- 
dinary care  could  have  guarded  against.  It  is  the  duty  of  a  servant  to  obey 
the  reasonable  demands  of  his  master,  and  he  had  the  right  to  believe  that 
he  would  not  be  required  to  incur  risks  growing  out  of  the  negligent  con- 
struction by  the  defendant  of  the  scaffolding  upon  which  he  was  required  to 
«tand  in  performing  the  work  in  obeying  the  orders  of  his  master. 

For  errors  pointed  out  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 
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fl.  Railroads— -Damages— Jurisdiction ~ Where  one  in  operating  a  band  car, 
which  was  struck  by  a  train  injuring  him,  was  guilty  of  the  grossest  kind 
of  negligence,  the  disposition  of  the  questions  can  liot  be  made  under  the 
rules  of  law  which  prevail  in  this  Jurisdiction,  where  the  accident  did  not 
occur,  but  must  be  done  under  the  laws  of  the  State  where  the  accident 
happened. 

8.  Same— Verdict— Evidence— In  an  action  against  appellant  by  its  section 
foreman,  whose  hand  car  was  struck  by  one  of  its  trains  injuring  him,  where 
its  evidence  tended  to  show  that  after  discovering  the  hand  car  upon  the 
track  it  sounded  its  whistle  and  applied  the  brakes,  but  appellee's  evidence 
tended  to  show  that  this  was  not  done  until  about  the  time  the  hand  car 
was  struck,  the  question  was  for  the  jury  to  determine,  and  being  of  the 
opinion  that  the  case  should  have  gone  to  the  jury,  it  can  not  be  said  that 
the  verdict  is  palpably  against  the  weight  of  the  evidence,  and  it  will  not  be 
disturbed. 

J.  M.  Dickinson,  Pirtle  &  Trabue  and  N.  P.  Moss  for  appellant. 

Shelbcvurne  &  Kane  and  R.  L.  Evans  for  appellee. 

Appeal  \*rom  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Appellee  was  a  section  foreman  for  appellant  at  Idlewild,  Tenn.  A  fast 
train  of  appellee  was  due  there  at  6:51  a  m.,  but  was  four  or  five  minutes 
late.  It  was  the  duty  of  the  appellee  to  gu  to  his  work  at  6  a.  m.  Under 
the  rule  of  the  company,  well  known  to  him,  it  was  made  his  duty  to  have 
the  track  cleared  of  the  hand  car  twenty  minutes  before  the  time  any  freight 
or  passenger  train  was  due  to  arrive.  In  violation  of  this  rule  the  appellee 
had  the  hand  car  upon  the  track,  his  crew,  with  himself,  boarded  it,  and 
started  south  to  their  work.  After  going  about  three  quarters  of  a  mile,  at 
the  entrance  of  a  cut  about  fifteen  hundred  feet  long,  the  car  was  stopped, 
and  one  of  the  crew  went  back  a  short  distance  to  listen  for  the  past -due 
train.  He  reported  that  he  did  not  hear  it;  the  ajipellee  and  the  crew  pro- 
ceeded with  the  hand  cai  until  they  were  nearly  to  the  south  end  of  the  cut, 
when  they  discovered  the  approach  of  the  belated  train.  The  hand  car  wa» 
stopped,  and  the  crew  made  an  effort  to  remove  it  from  the  track,  but  failed 
to  remove  one  corner  of  it.  and  the  crew,  other  than  appellee,  fled  to  a  safe 
place.  Appellee  either  remained  or  returned,  as  to  which  the  evidence  is 
conflicting,  and  was  making  an  effort  to  remove  the  car  when  he  was  struck 
by  the  train,  or  the  hand  car  was  struck  by  it,  and  thrown  against  him, 
seriously  injuring  him.  Hh  acted  in  violation  of  the  rule  of  the  company; 
was  guilty  of  the  grossest  kind  of  negligence  in  imperiling  the  lives  of  his 
crew  and  the  persons  on  the  approaching  train,  by  operating  the  hand  car 
under  the  circumstances.  While  it  was  a  commendable  act  to  remain  and 
endeavor  to  remove  the  hand  car  from  the  track,  and  thus  possibly  save  the 
lives  of  the  persons  on  the  train  which  he  had,  by  his  reckless  conduct,  im- 
periled, still  It  was  suicidal  in  character.  The  uncontradicted  evidence 
shows  that  aftvr  those  in  charge  of  the  train  discovered  the  hand  car  on  the 
track  it  was  not  possible  to  stop  the  train  before  it  struck  it.  The  disposi- 
tion of  the  questions  ciin  not  be  made  under  the  rules  of  law  which  prevail 
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in  this  jurisdiction,  but  must  be  done  under  the  law  of  Tennessee,  where  the 
accident  happened.  In  Louisville  &  Nashville  B.  R.  Co.  v.  Whitlow's. 
Adm'r,  19  Ky.  Law  Bep.,  IfiSl.  the  court  said:  '*The  question  presented  to> 
the  court  is  whether  the  Kentucky  or  Tennessee  law  as  to  contributory 
negligence  applies.  Under  theTennessee  law,  if  the  intestate  was  himself 
Cn^ilty  of  negligence  that  contributed  to  his  injury  and  death,  if  the  defend- 
ant was  guilty  of  negligence  which  is  the  direct  and  proximate  cause  of  intes- 
tate's injuries  and  death,  then  the  plaintiff  is  entitled  to  recover,  but  the- 
damages  recoverable  to  be  reduced  or  mitigated  by  reason  of  the  intestate 'a 
oontributory  negligence. 

Under  our  law,  if  the  intestate  was  guilty  of  such  contributory  negligence- 
except  for  which  his  injuries  and  death  would  not  have  occurred,  then  there- 
can  be  no  recovery.  Contributory  negligence  under  our  rule  is  never  ap- 
plied in  mitigation  of  damages.  *  *  *  At  the  time  the  injury  was  in- 
flicted the  right  of  action  became  fixed,  and  a  legal  liability  was  incurred. 
The  liability  which  the  plaintiff  seeks  to  enforce  was  incurred  by  virtue  of 
the  law  of  Tennessee.  The  law  of  contributory  negligence,  as  adjudged  iu> 
this  State,  can  not  be  applied  so  as  to  alter  or  affect  the  right  of  action 
which  arose  in  the  State  of  Tennessee." 

The  recovery  is  sought  under  the  Tennessee  law.  If  the  case  were  to  be 
disposed  of  under  the  law  of  this  titate  the  court  would  reach  a  conclusion- 
different  from  the  one  forced  upon  it  by  the  Tennessee-  law.  So  much  of  the 
statute  law  of  Tennessee  as  is  pertinent  to  the  inquiry  i*eads  as  follows: 

•'Section  1298.  In  order  to  prevent  accidents  upon  railroads'  the  following 
precautions  shall  be  observed.     *    •    • 

*'4th.  Every  railroad  company  shall  keep  the  engineer,  fireman  or  some- 
other  person  upon  the  locomotive,  always  upon  the  lookout  ahead;  and  when 
any  person,  animal  or  other  obstruction  appears  upon  the  road  the  alarm 
whistle  shall  be  sounded,  the  brakes  put  down,  and  every  jrassible  means 
employed  to  stop  the  train  and  prevent  an  accident. 

''Section  1399.  Every  railroad  company  that  fails  to  observe  these  precau- 
tions, or  cause  them  to  be  observed  by  its  agents  and  servants,  shall  be  re- 
sponsible for  all  damages  to  persons  or  property  occasioned  by,  or  resulting^ 
from,  any  accident  or  collision  that  may  occur. 

"Section  13<)0.  No  railroad  company  that  observes,  or  causes  to  be  observed, 
these  precautions  shall  be  responsible  for  any  damages  done  to  persons  or 
property  on  its  road.  The  proof  that  It  has  observed  said  precautions  shall 
be  upon  the  company. ' ' 

In  Chesapeake,  O.  &  S.  W.  B.  Co.,  &c.  v.  Foster,  the  Supreme  Court 
of  Tennessee  was  called  upon  to  construe  the  statute,  and  in  doing  so. 
said:  "The  other  assignment  is  made  on  the  final  recital  in  the  bill  of 
exceptions:  'The  jury  having  considered  the  case,  returned  and  asked 
the  court  whether,  if  they  found  that  the  defendant  had  not  strictly 
complied  with  all  the  statutory  rules  and  precautions  as  given  in  thn- 
charge,  yet  that  the  defendant's  (plaintiff's)  own  want  of  care  and  gross 
neglect  was  the  direct  cause  of  his  injury  and  death,  they  could  not  find  for- 
the  defendant;  to  which  the  court  replied  they  could  not,  but  should  con- 
sider such  contributory  neglect  on  the  part  of  the  deceased  in  mitigation  of 
damages.    If  they  found  the  railroad  company  wanting  in  full  perform ance^ 
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of  the  statutory  duties,  plaintiff  would  be  entitled  to  some  damages  in  any 
event.  It  is  insisted  that  this  action  of  the  court  was  erroneous,  and  that 
he  should  have  answered  the  question  of  the  jury  in  the  affirmative.  Taking 
the  case  as  stated  in  the  question,  the  contention  is  that,  inasmuch  as  the 
gross  neglect  of  the  deceased  was  the  direct  cause  of  his  injury  and  death, 
his  negligence  should  operate,  not  merely  in  mitigation  of  damages,  but  as 
a  bar  to  the  action,  notwithstanding  the  failure  of  the  railroad  employes  to 
observe  the  precautions  prescribed  in  section  1166  (now  1298)  of  the  Code. 

"  'Learned  counsel  make  an  able  and  forcible  argument  in  support  of  this 
view;  yet  we  think  it  contrary  to  the  obvious  meaning  of  the  statute.  The 
response  of  the  trial  judge  is  in  conformity  to  the  construction  announced 
by  this  court  in  numerous  decisions,  some  of  which  we  cite:  Railroad  Co. 
V.  Smith,  6  Heisk.,  174;  Hill  v.  Railroad  Co.,  9  Heisk.,  898;  Railroad  Co.  v. 
Walker,  11  Heisk.,  883;  Railroad  Co.  v.  Nolin,  1  Lea,  523;  Railroad  Co.  \, 
Smith,  9  Lea,  470.' 

''Section  1166  of  the  Code(Thomp.  &  S. ),  prescribes  certain  precautions  to 
be  observed  by  railroads  for  the  prevention  of  accidents.  The  next  two  sec- 
tions declare,  in  the  plainest  terms,  the  legal  consequences  of  observanoe 
and  nonobservance. 

"By  section  1167  It  Is  declared  in  every  case  of  nonobservance  the  railroad 
shall  be  liable  for  the  damages  done,  and  by  section  1168  it  is  declared  in 
every  case  of  ob.servance  it  shall  not  be  liable  at  all.  By  the  positive  lan- 
guag3  of  the  statute  liability  flows  from  nonobservance  and  nonliability 
follows  observance.  Neither  liability  nor  nonliability  is  made  to  depend  on 
the  cautious  or  incautious  conduct  of  the  person  injured.  Both  are  to  be 
-determined  by  the  conduct  of  the  railroad  employes  The  injured  person 
may  be  ever  so  negligent  in  the  one  case,  and  yet  recover  something,  while 
in  the  other  case  he  may  be  entirely  without  negligence,  and  yet  recover 
nothing.  At  common  law  contributory  negligence  may  bar  the  action,  but 
under  the  statute  it  is  to  be  considered  only  in  mitigation  of  damages." 

The  Tennessee  statute  requires  every  railroad  company  to  keep  some  one 
upon  the  locomotive,  always  upon  the  lookout  ahead.  If  any  person,  ani- 
mal, or  other  obstacle,  appears  upon  the  road,  the  alarm  whistle  must  be 
sounded,  the  brakes  put  down,  and  every  possible  means  employed  to  stop 
the  train  and  prevent  an  accident.  By  the  interpretation  of  the  statute 
given  by  the  Tennessee  Supreme  Court,  a  failure  to  do  any  of  the  things  re- 
<iuired  by  it  upon  the  part  of  a  railroad  company  makes  it  liable  in  dam- 
ages, although  such  failure  may  not  have  been  the  cause  of  the  injury.  The 
uncontradicted  evidence  is  that  both  the  engineer  and  fireman  were  on  the 
lookout  when  the  train  was  within  a  mile  of  the  place  of  the  accident,  and 
one  or  both  of  them  continued  to  be  until  the  accident  happened.  The  en- 
gineer and  fireman  both  testified  that  within  about  three  hundred  feet  of  the 
place  where  the  car  was  on  the  track  the  fireman  discovered  its  presence, 
told  the  engineer,  who  put  on  the  emergency  brakes,  and  sounded  the  alarm 
whistle.  This  statement  is  not  contradicted  as  to  the  time  they  discovered 
the  hand  car  on  the  track. 

The  issue  of  fact  is.  did  the  engineer,  after  discovering  the  hand  car,  sound 
the  alarm  whistle  and  put  the  brakes  down,  and  use  every  possible  means  to 
«top  the  train  and  prevent  the  accident?    The  evidence  of  appellant  tended 
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to  show  that  it  was  done.  The  appellee's  evidence  tended  to  show  that  the- 
alarm  whistle  was  sounded,  the  brakes  were  put  down  about  the  time  the 
engine  struck  the  hand  car.  It  was  for  the  jury  to  determine,  if  it  believed 
the  testimony  introduced  by  the  appellee,  whether  the  alarm  whistle  waa 
sounded  and  the  brakes  put  down  as  soon  as  possible  after  the  firemen  dis- 
covered the  hand  car  on  the  track.  While  this  court  would  probably  have 
reached  a  conclusion  diflPerent  from  the  one  reached  by  the  jury,  it  can  not 
substitute  its  conclusion  for  that  of  the  jury,  for  if  it  did  so  it  would  be  in- 
vading the  province  of  the  jury.  On  the  issue  of  fact  stated  we  are  of  the 
opinion  that  the  case  should  have  gone  to  the  jury,  and  we  can  not  say  the 
verdict  is  so  palpably  against  the  weight  of  the  evidence  as  will  justify  the 
granting  of  a  new  trial. 
The  judgment  is  affirmed. 


METROPOLITAN  LIFE  INSURANCE  CO.  v.  MOORE. 
(Filed  February  16,  1904. ) 

1.  Insurance— Construction  of  statutes— By  the  provisions  of  section  67fr,. 
Kentucky  Statutes,  an  application  for  insurance  shall  not  be  received  in  evi- 
dence in  any  controversy  between  the  parties  interested  in  the  policy  unless, 
it  is  attticbeii  to  the  policy,  and  unless  so  attached  it  shall  not  be  considered 
a  part  of  the  policy  or  of  the  contract. 

2.  Same— A  provision  in  an  insurance  policy  that  no  obligation  is  assumed 
by  the  company  "unless  upon  the  date  of  delivery  the  insured  is  alive  and 
in  sound  health,"  when  it  is  not  shown  that  the  unsoundness  of  health  did 
not  occur  between  the  application  and  medical  examination  and  the  delivery 
of  the  policy,  the  company  must  rely  upou  the  statements  in  the  applicatioi^ 
to  avoid  a  recovery  in  the  policy,  and  not  upon  the  clause  in  question. 

R.  H.  Cunningham  and  F.  M.  Sackett  for  appellant. 

John  G.  B.  Hall  and  C.  J.  Waddill  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  appeal  brings  in  review  the  judgment  of  the  court  on  a  policy  for 
16,000  on  the  life  of  Abram  R.  Moore  for  the  benefit  of  the  appellee,  Annies 
M.  Moore.  The  policy  did  not  have  attached  it  to  a  correct  copy  of  the  ap^ 
plication  as  signed  by  the  applicant,  and  not  being  so  attached,  section  679^^ 
Kentucky  Statutes,  declares  that  it  shall  not  be  received  as  evidence  in  any 
controversy  between  the  parties  to  or  interested  in  the  policy,  and  shall  not 
be  considered  a  part  of  the  policy  or  of  the  contract  between  such  parties. 
(Provident  Assurance  Society  v.  Beyer,  23  Ky.  Law  Rep.,  2460;  Rice  v. 
Rice,  23  Ky.  Law  Rep.,  635;  Manhattan  Ins.  Co.  v.  Meyers,  22  Ky.  Law 
Rep.,  876;  Provident  Assurahce  SoVlety  v.  1  ui^ear,  2*^  Ky.  Law  Rep.,  980; 
Supreme  Commandery  v.  Hughes,  24  Ky.  Law  Rep.,  984.)  In  view  of  the 
statute  as  interpreted  by  this  court  the  application  oan  not  be  considered  ii^ 
determining  the  rights  of  the  parties  to  this  controversy. 

There  is  another  defense  based  upon  a  condition  lit  the  terms  of  the  policy 
itself,  and  which  is  as  follows:  "No  obligation  is  assumed  by  this  company 
upon  this  policy  until  the  first  premium.  ha$i  been  paid,  and  t^e  policy  duly 
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delivered,  nor  uuless  upon  the  date  of  delivery  the  insured  is  alive  and  in 
sound  health." 

It  is  pleaded  in  the  answer  that  the  insured  was  not  in  sound  health  when 
the  policy  was  delivered,  and,  therefore,  it  is  argued  that  the  policy  is  void 
and  never  created  any  obligation  upon  the  company.  The  policy  seems  to 
have  been  delivered  on  the  6th  of  November,  1901,  and  the  insured  died  in 
June,  1902.  It  was  not  pleaded  that  there  had  been  any  material  change  in 
the  health  of  the  insured  between  the  date  of  the  application  and  the  time 
the  policy  was  delivered.  The  informatiop  obtained  by  the  application  and 
the  medical  examination  necessarily  relates  to  the  family  history  of  the  in 
sured,  his  previous  condition  of  health  and  the  condition  of  his  health  at  the 
time  of  the  examination.  It  will  be  observed  that  in  the  condition  quoted 
it  is  stated  the  policy  is  not  binding  'unless  upon  the  date  of  delivery  the 
insured  is  alive  and  in  sound  health."  This  clause  does  not  have  reference 
to  any  unsoundness  of  health  at  the  time  of  or  previous  to  the  application 
and  medical  examination.  Although  insured  had  not  been  in  sound  health 
at  that  time,  and  there  had  been  no  material  change  since  then  and  the  de- 
livery of  the  policy,  the  clause  would  not  render  it  void.  When  it  is  not 
shown,  as  in  this  case,  that  the  unsoundness  of  health  did  not  occur  between 
the  application  and  medical  examination  and  the  delivery  of  the  policy,  the 
oompany  must  rely  on  the  statements  in  the  application  to  avoid  a  recovery 
on  the  policy,  not  upon  the  clause  in  question. 

As  to  what  is  the  meaning  of  the  words  "sound  health"  it  is  unnecessary 
here  to  define  or  to  state  what  unsoundness  of  health  would  prevent  recov- 
ery, nor  as  to  what  delay  would  estop  the  insurance  company  from  pleading 
the  clause  of  the  policy  referred  to  as  a  defense  to  an  action  on  the  policy. 
There  is  another  reason  why  the  appellant  did  not  show  its  right  to  prevent 
a  recovery  upon  the  policy.  The  annual  premium  on  the  policy  was  1295.16. 
If  its  theory  be  correct,  that  the  insured  was  not  in  sound  health  and  the 
policy  was  not  obligatory  upon  it,  then  before  it  could  prevent  a  i-^covery 
on  the  policy  it  should  have  tendered  back  the  premium  it  received.  If  the 
policy  created  no  obligation  on  It,  then  the  company  assumed  no  risk  for 
which  It  was  entitled  to  be  paid  the  1295.15,  or  any  part  of  It,  nor  is  it  en- 
titled to  withhold  It.  It  has  not  earned  any  part  of  It.  Suppose  the  com- 
pany had  brought  an  action  to  cancel  the  policy  for  the  reason  that  thn  in- 
sured was  not  in  soimd  health  when  It  was  delivered.  Most  certainly  would 
it  have  been  necessary  for  it  to  tender  Imck  the  money  it  had  received  to 
maintain  the  action.  The  mere  fact  that  the  insured  had  accepted  the  pol- 
icy when  not  in  sound  health,  and  for  that  reason  it  was  not  obligatory  upon 
the  company,  would  not  Impose  a  penalty  of  1295.15  for  the  benefit  of  the 
company. 

When  a  party  seeks  to  cancel  a  contract  upon  the  ground  of  fraud,  or  other- 
wise, he  must  first  ofifer  to  restore  what  he  received  In  consideration  of  the 
contract.  If  A.  practices  fraud  upon  B.  in  the  exchange  of  property  and  B. 
seeks  to  recover  the  property  which  he  let  A.  have,  he  is  not  entitled  to 
maintain  an  action  unless  he  tenders  back  what  he  received  in  the  trade. 
This  rule  Is  applicable  to  the  case  at  bar. 

The  judgment  Is  affirmed. 
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TENNENT  SHOE  CO.  v.  STOVALL  Sb  BRAND,  &c. 
(Filed  February  2,  1904— Not  to  be  reported.) 

1.  Meroantile  agencies— Assignments— Where  goods  were  bought  upon  the 
faith  of  statements  made  to  a  commercial  agency  and  an  assignment  of  the 
purchaser  followed,  the  fact  that  he  was  adjudged  a  bankrupt  did  not  pre- 
vent the  creditor  from  proceeding  in  the  circuit  court  under  an  order  of 
attachment  and  retaking  goods  sold  by  him,  where  the  statements  upon 
which  the  goods  were  sold  were  not  true,  it  was  error  to  peremptorily  in- 
struct the  jury  to  find  for  appellees,  the  purchasers  of  the  goods. 

2.  Same— Representations  made  to  a  commercial  agency  as  a  basis  of  credit 
have  the  same  legal  effect  as  if  made  to  the  seller  of  goods. 

Lee  &  Hester  for  appellant. 

T.  N.  Crutchfleld  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Stovall  &  Brand  were  merchant.^  in  May  field,  Graves  county,  Kentucky. 
The  appellant  is  a  corporation  organized  under  the  laws  of  the  State  of  Mis- 
souri, having  its  residence  and  place  of  business  in  St.  Louis. 

One  the  25th  day  of  February,  1901,  the  appellant  sold  and  delivered  to 
Stovall  &  Brand  $1,266.23  worth  of  shoes  on  crediit.  In  June  of  the  same 
year,  the  firm  made  a  general  assignment  for  the  benefit  of  their  creditors, 
and  subsequently  were  adjudged  to  be  bankrupts  under  the  general  bank- 
ruptcy act  of  the  United  States,  and  their  property  passed  into  the  hands  of 
J.  N.  Crutchfleld,  trustee.  After  the  assignment  appellant  instituted  this 
action  in  the  Graves  Circuit  Court,  charging  that  the  goods  in  question  had 
been  purchased  by  the  firm  for  the  purpose  and  with  the  intent  of  defraud- 
ing it,  well  knowing  that  they  were  then  insolvent,  and  not  intending,  at 
the  time  of  purchase,  ever  to  pay  for  the  goods;  that  api)ellant  elected  to 
treat  the  contract  of  purchase  as  void  and  reclaim  its  goods,  for  the  posses- 
sion of  which  it  prayed  judgment.  As  an  ancillary  remedy  an  order  of 
delivery  was  sued  out,  and  about  1500  worth  of  the  shoes  seem  to  have  been 
found  undisposed  of,  and  taking  into  the  possession  of  the  olTicer  in  charge 
of  the  writ;  and  this  constitutes  the  subject-matter  in  controversy  here. 

Stovall  &  Brand  filed  an  answer,  denying  the  material  allegations  of  the 
petition,  and  then  J.  N.  Crutchfleld,  the  trustee  in  bankruptcy,  intervened 
by  petition,  adopted  the  answer  of  Stov^all  &  Brand,  and  prayed  to  be  ad- 
judged the  rightful  possessor  of  the  merchandise  involved  in  the  litigation. 

A  trial  was  had,  which  resulted,  after  the  close  of  appellant's  (plaintiff's) 
testimony  in  the  court  giving  a  peremptory  instruction  to  the  jury  to  find 
for  appellee  (defendant ).  To  review  this  judgment  appellant  has  brought 
the  record  to  this  court.  The  representations  complained  of  by  appellant  as 
false  were  not  made  to  it  direct,  but  consisted  in  reports  of  the  firm's  financial 
standing,  made  by  T.  L.  Stovall,  a  member  of  the  firm,  who  had  active 
charge  of  the  store,  to  certain  mercantile  agencies,  of  which  appellant  was  a 
member.  The  evidence  leaves  no  doubt  that  these  reports  showed  the  firm 
'  to  be  abundantly  solvent,  and  In  excellent  financial  condition,  and  that  at 
the  time  they  were  made  the  firm  was  insolvent.  Within  a  very  short  time 
aft^r  the  purchase  from  appellant   the   partners  drew  out  of  the  business 
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Bums  aggregating  17,600,  and  several  of  the  olerka  were  allowed  to  overdraw 
their  accounts  in  sums  out  of  all  proportion  to  their  salaries. 

T.  L.  Stovall,  who  was  placed  upon  the  stand  by  appellant,  while  showing- 
In  his  evidence  that  the  reports  made  by  him  of  the  firm's  standing  to  the- 
various  mercantile  agencies,  as  a  basis  of  credit,  were  untrue,  in  fact  in- 
sisted most  earnestly  that  he  did  not  know  at  the  time  they  were  false,  apd 
that  they  were  not  made  for  the  purpose  of  fraud  or  deceit. 

In  the  case  of  Drake  v.  Holbrook,  23  Ky.  Law  Bep.,  1941,  whioh  involved 
^  question  similar  in  principle  to  the  one  under  discussion,  this  court  said: 
"It  was  pleaded,  and  not  denied,  that  the  appellee,  Holbrook,  was  the  owner- 
of  one  half  the  stock,  and  was  secretary  and  treasurer  of  the  company.  This 
being  true,  he  can  not  be  heard  to  say  he  did  not  know  the  resources  and 
liabilities  of  the  company.  It  was  hU  business,  as  secretary  and  treasurer, 
to  know  the  financial  condition  of  the  corporation,  and  any  statements^ 
made  by  him  as  to  the  financial  condition  of  the  corporation  to  the  ilppel- 
lants  would  authorize  them  to  rely  thereon  as  the  truth.  Appellee  being  in 
condition  to  know,  and  it  being  his  duty  to  know,  will  not  be  permitted  to 
say  he  in  fact  did  not  know  the  truth  as  against  his  own  statement  to  ap- 
pellants." 

In  this  case  Stovall  was  the  partner,  and,  according  to  his  own  testimony, 
had  charge  of  the  mercantile  interest  of  the  firm.  He  was  bound  to  know 
its  resources  and  liabilities,  and  when  he  undertook  to  make  a  statement  to 
the  mercantile  agencies,  to  constitute  a  basis  of  credit  for  his  firm,  he  could 
not  afterwards  be  heard  to  say  that  he  did  not  know  its  real  condition. 
The  representations  made  to  the  mercantile  agencies,  as  the  basis  of  credit, 
had  the  same  legal  effect  as  if  made  to  the  appellant.  (£aton,  Cole  &  Bur- 
nam  Co.  v.  Avery,  38  Am.  Rep.,  3«9. ) 

In  the  case  of  Dietz's  Ass'ee  v.  Sutcliffe,  80  Ky.,  650,  it  is  said:  "It  i» 
well  settled  that  where  the  vendor  has  been  defrauded  by  his  vendee,  the 
former  may  elect  to  treat  the  contract  as  a  nullity,  and  bring  his  action  for 
the  recovery  of  the  specific  property,  of  trover  for  their  value,  and  this  doc- 
trine proceeds  upon  the  idea  that  the  contract  of  sale  having  been  rescinded 
at  the  election  of  the  vendor,  he  is  still  vested  with  the  title."  To  the  same 
effect  is  Longdale  Iron  Co.  v.  Swift's  Iron  and  Steel  Works,  91  Ky.,  191,  and 
Reager  v.  Kendall,  19  Ky.  Law  Rep.,  37.) 

The  representations  made  by  Stovall  to  the  mercantile  agencies  were 
false.  They  were  made  for  the  purpose  of  establishing  his  firm's  standing 
for  credit  in  the  commercial  world.  If  appellant  relied  upon,  and  was  de- 
ceived, by  them,  and  thei^by  induced  to  extend  the  firm  a  credit  which 
would  not  have  been  done  had  the  truth  been  known,  this  constituted  such 
a  fraud  upon  appellant  as  authorized  it,  under  the  authorities  herein  cited, 
to  elect  to  treat  the  contract  as  void,  and  reclaim  such  of  its  goods  as  were 
undisposed  of  and  could  be  identified.  The  court  erred  in  peremptorily  in- 
BtructlBg  the  jury  to  find  for  appellees. 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  with  this- 
opinion. 
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HAVING  V.  CITY  OF  COVINGTON. 

(Filed  February  8,  1904— Not  to  be  reported. ) 

Pesthouses— Damages— Smallpox— In  an  action  to  recover  damages  from  a. 
city  for  confinement  In  pesthouse  the  action  of  the  trial  court  in  sustaining^ 
a  demurrer  to  the  petition  was  proper.  A  municipal  corporation  in  the  • 
preservation  of  the  health  and  safety  of  the  public  may  remove  an  infected^ 
patient  to  a  pesthouse  even  against  his  will  and  consent. 

B.  F.  Grazlani  for  appellant. 

F.  J.  Hanlon  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  the  appellant  in  the  Kenton  Circuit  Court 
for  the  recovery  of  the  sum  of  $5,000  in  damages  against  the  appellee,  the 
city  of  Covington,  alleged  to  have  been  sustained  by  him  by  the  acts  of  the 
appellee  city  through  its  oflflcers  and  agents,  committed  in  substance  as  fol- 
lows: That  the  city,  through  its  common  council,  purchased  real  estate  and 
erected  a  pesthouse  thereon ;  that  in  the  month  of  February,  1902,  appellant  ■ 
was  afflicted  with  a  contagious  disease  known  as  smallpox;  that  the  city, 
through  its  agents  and  employes,  did,  on  the  date  aforesaid,  go  to  appel- 
lant's house  and  assault  and  beat  appellant  and  took  him  by  force  against. 
his  will  while  he  was  sick  and  unable  to  protect  himself  and  carried  him  to 
this  pesthouse;  that  this  house  was  unfit  for  any  one,  well  or  sick,  to  re- 
main in;  that  the  roof  was  bioken,  the  sides  of  the  house  open,  so  that  the 
rtiln,  snow  and  ice  could  come  in  and  upon  him;  that  he  was  placed  in  a 
IlUhy,  unhealthy  and  damp  room,  and  compelled  to  remain  there  for  several 
weeks  as  a  prisoner,  against  his  wish  and  protest;  that  the  bed,  bedding  and 
covering  and  place  where  he  was  kept  was  unfit  for  any  one  to  occupy;  that 
heciiuse  of  said  cold,  sleet  and  suuw  and  other  elements,  the  filthy  condition 
of  the  rooms  and  bei\  clothing,  he  sufTered  both  mental  and  physical  pain 
and  anguish;  that  the  ravages  of  the  disease  with  which  he  was  afflicted  was 
increased  by  reason  thereof.  The  petition  contained  two  paragraphs,  one 
for  the  asstiult  and  battery  and  the  other  for  his  sufferings  by  reason  of  the 
unsanitary  condition  of  the  pesthouse.  The  appellee  filed  a  motion  to  re- 
quire the  appellant  to  elect  which  cause  of  action  he  would  prosecute.  This 
motion  was  sustained,  and  the  appellant  elected  to  stand  on  the  cause  of 
action  set  out  in  the  second  paragraph,  and  be  withdrew  so  much  of  his 
pleading  as  set  out  the  assault  and  battery. 

The  appellant  does  not  complain  of  the  action  of  the  court  in  requiring 
him  to  elect.  The  court  then  sustained  a  demurrer  to  the  petition  of  appel- 
lant, of  which  appellant  complains.  It  is  agreed  that  the  official  who  com- 
mitted  the  wrongs  complained  of  are  personally  liable  for  the  injuries  re- 
ceived. The  only  question  to  be  determined  is,  can  the  city  be  made  liable 
therefore 

Under  the  authority  of  the  case  of  H^ngehold  v.  The  City  of  Covington.  22 
Ky.  Law  Rep.,  469,  it  was  decided  that  it  was  lawful  to  remove  an  infected 
patient  to  the  pesthouse,  even  against  his  will  and  consent.  There  are  two. 
general  principles  underlying  the  administration  of  government  of  muni-- 

vol.  25—102 
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cipal  corix)rAtions.  The  one  is  that  a  municipal  corporation,  in  the  preserva- 
tion of  the  peace,  public  health,  maintenance  of  good  order  and  the  enforce- 
ment of  the  laws  for  the  safety  of  the  public  possesses  governmental 
functions  and  represents  the  State.  The  other  is,  where  the  municipal  cor- 
poration exercises  those  powers  and  privileges  conferred  for  a  private,  local 
or  merely  corporate  purposes,  peculiarly  for  the  benefit  of  the  corporation. 

Under  the  former  the  city  is  not  liable  for  the  malfeasance,  misfeasance 
or  nonfeasance  of  its  officers.  Under  the  latter  it  is.  With  reference  to  the 
matters  alleged  in  the  petition  of  appellant  the  city,  by  its  officials,  was 
acting  for  the  preservation  of  the  public  health  and  in  a  governmental  ca- 
pacity and  as  an  arm  of  the  State  government  and  not  in  its  private  caimcity 
peculiarly  for  the  benefit  of  the  corporation.  All  the  authorities  suppor^j 
this  conclusion,  and  there  is  no  deviation  from  these  principles  except  where 
the  city  is  made  liable  by  an  express  statute.  (24  Ky.  Law  Rep.,  1804;  IS 
Bush,  236;  17  B.  M.,  728;  89  Ky.,  279;  Dillon  on  Mun.  Corp.,  volume  2,  120(); 
88  N.  W.,  695;  Am.  &  Eng.  Enc,  2d  edition,  volume  20,  1193;  67  Fed.  Kep., 
905:  62  Minn.,  278.) 

There  being  no  statut*^  making  the  city  lia!)le,  wo  are  constrained  to  affirm 
the  action  of  the  lower  court  in  sustaining  the  demurrer  to  appellant's  peti- 
tion. 

Wherefore,  the  judgment  is  affirmed. 

Whole  court  sitting. 


GOLDSMITH  v.  CLARK. 

(Filed  February  3,  160i— Not  to  be  reported. ) 

Liens— Innocent  purchnsprs— In  an  notion  to  recover  balance  of  purchase 
price  of  land  where  appellee  was  not  a  party  to  an  action  where  the  holder 
of  a  lien  note  recovered  judgment,  the  appellee  having  held  bis  notes  long 
before  the  owner  of  the  note  in  the  former  action  held  his,  an  answer  setting 
npxthis  state  of  fact  and  asking  credit  by  this  note  was  properly  stricken  out, 
and  appellee  ^having  no  knowledge  of  any  other  lien  at  the  time  he  became 
the  purchaser  of  the  notes,  the  judgment  in  the  former  action  can  have  no 
force  or  effect  as  to  him.  he  being  an  innocent  purchaser  without  notice. 

W.  A.  Barry  and  R.  L.  Stith  for  appellant. 

J.  S.  Sprlgg  for  app€»llee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  from  this  record  that  on  the  19th  of  December,  1899,  one  Cath- 
erine Pearman  sold  and  conveyed  to  appellant,  T.  T.  Goldsmith,  about  forty- 
five  acres  of  land;  that  appellant  paid  her  all  the  purchase  money  except  196, 
for  which  he  executed  two  notes,  payable  to  Pearman,  due  in  one  and  two 
years,  and  that  on  that  day  Catherine  Pearman  sold  and  conveyed  these 
notes  to  Alfred  Clark.  After  these  notes  became  due,  and  on  the  80th  of 
October,  1902,  the  appellee  instituted  this  action  against  the  appellant  to  re- 
cover the  amount  of  the  two  notes,  with  their  interest,  and  to  enforce  his  lien 
on  the  land  for  the  payment  thereof.  Appellee  answered,  admitting  the 
allegations  of  the  petition,  but  alleged  in  substance  that  one  Floyd  Davis, 


GOLDSMITH  V.  CLABK.  1619 

"Who  had  sold  this  land  to  Catherine  Pearman,  assigned  and  transferred  a 
<«ioce  to  the  amount  of  $45  to  one  C.  W.  Quigglns,  executed  by  J.  G.  Bogard; 
t^hat  Quiggins  instituted  an  action  against  Bogard  and  recovered  a  judg- 
ment on  this  note,  caused  an  execution  to  be  issued  thereon  which  was  re- 
turned endorsed  "no  property  found."    Quiggins  then  instituted  an  action 
tn  equity,  alleging  in  substance  that  by  mistake  the  deed  to  this  land  was 
mnde  to  Catherine  Pearman  when  it  should  have  been  made  to  J.  C.  Bogard 
-and  Catherine  Pearman ;  that  they  were  joint  purchasers  thereof  and  this 
note  was  the  balance  of  the  purchase  price;  that  to  this  action  Quiggins 
made  as  defendant  Catherine  Pearman,  J.  C.  Bogard  and  this  appellant; 
1^hat  the  court  in   that  action  adjudged  that  Quiggins  had  a  lien  for  this 
•debt,  interest  and  cost,  and  directed   the  enforcement  thereof  by  the  sale  of 
the  land,  but  directed  that  if  appellant  Goldsmith   should  pay  this  judg- 
ment, then  he  should  have  a  credit  on  the  amount  he  owed  as  the  balance  of 
the  purchase  price.    And  also  alleged  that  he  had  paid  this  judgment,  in- 
terest and  cost,  amounting  to  167.55,  and  asked  that  this  amount  be  credited 
-on  the  notes  which  appellee  held  against  him.    Appellee  was  not  a  party  to 
the  action  referred  to  in  the  answer,  and  it  appears  that  he  was  the  owner 
of  these  notes  long  before  Quiggins  brought  the  action  on  his  note. 

Appellant  in  his  answer  referred  to  the  action  of  Quiggins  v.  Pearman, 
•&C. ,  and  asked  that  it  be  read  in  connection  with  his  answer  and  as  a  part 
thereof.  On  motion  of  appellee  this  part  of  his  answer  was  stricken  from 
the  record,  to  which  appellant  excepted,  but  he  did  not  ask,  nor  did  the  court 
make,  an  order  making  that  action,  or  any  part  thereof,  a  part  of  this  record. 
TThe  appellant  filed  his  schedule  with  the  clerk,  without  notice  to  the  appel- 
lee or  an  agreement  with  reference  thereto,  and  directed  the  clerk  to  copy  the 
whole  of  the  record  in  this  action  and  three  papers  in  the  Quiggins  action, 
to  wit,  the  petition  of  Quiggins,  the  answer  of  J.  C.  Bogard  and  the  judg- 
ment of  the  court  Thus  it  will  be  seen  that  these  papers  are  not  properly  a 
part  of  this  record,  but  it  appears  from  them  and  the  appellant's  brief  that 
there  was  an  issue  as  to  Bogard  having  any  part  or  parcel  in  the  property 
purchased  from  Floyd  Davis.  It  is  agreed  that  there  was  «o  lien  reserved 
In  the  deed  from  Floyd  Davis  to  Catherine  Pearman,  but,  on  the  contrary,  it 
"Was  stated  that  ail  tlie  purchase  price  was  paid,  and  also  that  appellee  had 
no  notice  of  any  claim  of  any  pre-existing  lien  against  this  land  by  either 
Floyd  Davis  or  Quiggins. 

There  is  nothing  in  this  record  to  show,  nor  can  we  understand,  upon  what 
principle  the  court  adjudged  Quiggins  a  lien  upon  this  land.  We  are  of  the 
-opinion  that  the  judgment  in  the  Quiggins  case  can  have  no  binding  force  or 
•effect  upon  the  rights  of  appellee,  he  not  being  a  party  to  that  action  and 
being  an  innocent  purchaser  of  these  notes  without  any  notice  of  any  prior 
*olalm  or  equity  on  the  part  of  any  one,  his  purchase  of  these  nptes  being  long 
prior  to  the  assertion  of  any  claim  against  this  land.  The  appellant  is  silent 
•as  to  the  first  time  he  knew  of  the  ownership  of  these  notes  by  the  appellee. 
It  is  indicated  in  the  record  that  he  must  have  known  it  from  the  date  of 
their  execution  as  they  were  sold  and  transferred  to  appellee  on  that  day. 
The  appellant  was  derelict  in  not  causing  the  appellee  herein  to  be  made  a 
inrty  to  the  action  of  Quiggins  v.  Pearmnn,  &c..  that  appellee  might  be 
permitted  to  litigate  and  prevent  the  enforcement  by  Quiggins  of  any  lien 
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on  this  land,  and  in  the  event  of  failure  to  suffer  a  credit  of  the  Qufgfftziv 
olaim  on  the  notes  he  held  against  the  appellant. '  As  between  appellant  anA 
appellee  the  one  most  in  fault  should  suffer  the  loss. 
For  these  reasons  the  judgment  of  the  lower  court  is  affirmed^ 


TWYMAN'S  ADM'R  v.  BOARD  OF  COUNCILMEN  CITY  OF  FRANK- 

FORT. 

(Filed  February  8,  1904.) 

1.  Pes thouses— Powers  of  city  council— Smallpox— In  an  action  by  an  ad- 
ministrator for  the  death  of  his  intestate,  alleged  to  have  resulted  from  ex- 
posure incident  to  confinement  in  a  pesthouse,  the  acts  of  appellee  having 
been  done  for  the  protection  of  the  public  health,  a  duty  appertaining  to  it 
in  its  public  and  not  corporate  capacity,  there  can  be  no  recoveiy,  even 
though  the  duty  was  negligently  done  by  those  to  whom  its  performance 
was  entrusted. 

2.  Same— Board  of  hsalth— The  fact  that  deceased  was  removed  to  the  pest- 
house  by  the  order  of  the  mayor  or  other  otHcers,  there  being  no  board  of 
health,  though  there  was  an  ordinance  authorizing  the  appointment  of  such 
board,  the  failure  to  appoint  such  board  can  not  affect  the  question,  it  being 
but  an  agency  or  instrumentality  in  the  hands  of  the  municipality  in  pro- 
tecting the  public  health,  and  the  means  employed  being  just  as  effective. 

John  W.  Ray  and  B.  G.  Williams  for  appellant. 

Ira  Julian  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  Wesley  Twyman,  as  administrator  of  the  estate  of  James 
Tvvyman,  deceased,  sued  the  appellee.  City  of  Frankfort,  in  the  Franklin 
Circuit  Court,  for  $20,000  damages  for  the  death  of  his  intest.ate,  alleged  to 
have  been  caused  by  the  negligence  of  its  police  officers  in  wrongfully  ex- 
posing the  intestate  to  inclement  weather  while  he  had  smallpox  by  remov- 
ing him  from  a  comfortable  home  to  the  pesthouse  used  for  smallpox 
patients,  which  was  badly  crowded,  poorly  ventilated,  and  wholly  unfit  for 
the  purpose  for  which  it  was  used. 

It  was  averred  in  substance  in  the  petition  that  the  appellee,  as  a  city  of' 
the  third  class,  is  empowered  to  enact  ordinances  to  prevent  the  introduo- 
tlon  of  conttigious  diseases  in  its  corporate  limits,  to  adopt  quarantine  laws 
And  enforce  the  same  within  ten  miles  of  its  limits,  establish  hospitals, 
boards  of  health,  and  make  all  necessary  regulations  for  the  protection  of 
the  public  health,  that  in  pursuance  of  the  powers  enumerated,  the  appel- 
lee has  enacted  many  ordinances  for  the  protection  of  the  public  health,  and 
it  has  established  a  pesthouse  for  persons  affected  with  contagious  diseases, 
but  has  never  appointed  a  board  of  health,  for  whK;h  reason  it  directed  its 
mayor,  other  officers  and  agents  to  enforce  the  ordinances,  and  to  remove 
any  and  all  persons  afflicted  with  smallpox  to  its  pesthouse,  and  such  ofHoen- 
and  agents  acted  under  the  authority  thus  conferred  in  doing  the  negligent 
acts  comphiined  of,  whereby  the  intestate  lost  his  life. 

A  demurrer  was  filed  to  the  petition  by  appellee,  and  the  same  having- 
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l)een  sustained  by  the  lower  court,  the  appellant  refused  to  plead  further; 
%he  petition  was  thereupon  dismissed  and  appellee  given  judgment  for  its 
-Qosts.  The  case  is  now  before  this  court,  and  the  only  question  presented 
tipon  the  appeal  is,  does  the  petition  state  a  good  cause  of  action? 

If  the  acts  complained  of  in  the  petition  were  done  by  the  appellee  in  the 
effort  to  protect  the  public  health,  which  is  a  duty  that  appertains  to  the 
•city  in  its  public,  and  not  in  its  corporate  or  private,  capacity,  It  would 
«eem  that  there  can  be  no  liability  upon  its  part,  even  though  such  duty 
was  negligently  performed  by  those  to  whom  its  performance  was  entrusted. 

"The  power  or  even  duty  on  the  part  of  a  municipal  corporation  to  make 
provision  for  the  public  health,  and  for  the  care  of  the  sick  and  destitute, 
-appertains  to  it  in  its  public,  and  not  corporate,  or,  as  it  is  sometimes 
-oalled,  private,  capacity,  and,  therefore,  where  a  city  under  its  charter,  and 
the  general  law  of  the  State  enacted  to  prevent  the  spread  of  contagious 
<disease8,  establishes  a  hospital,  it  is  not  responsible  to  persons  Injured  by 
reason  of  the  misconduct  of  its  agents  and  employes  therein. "  *  *  *  (Dil- 
lon on  Municipal  Corporations,  sections  977,  98d,  081-2;  City  of  Richmond  v. 
liong's  Adin'r.  17  Grattan,  875;  Sherbourne  v.  Yarbo  Co..  21  Cal.,  113.) 

Perhaps  no  better  statement  of  the  law  on  this  subject  can  be  made  than 
is  found  in  the  following  quotation  from  15  Am.  and  £ng.  Ency.  of  Law, 
1141,  viz. :  ''While  the  difficulties  surrounding  all  attempts  to  state  a  rule 
-embracing  the  torts  for  which  a  private  action  will  lie  against  a  municipal 
xjorporntion  have  been  often  deplored,  yet  it  is  believed  that  the  following 
formula  is  both  accurate  and  complete.  So  far  as  municipal  corporations 
of  any  class,  and,  however  incorporated,  exercise  powers  conferred  upon 
them  for  purposes  essentially  public,  purposes  pertaining  to  the  administra- 
tion of  general  laws,  made  to  enforce  the  general  policy  of  the  State,  they 
should  be  deeded  agencies  of  the  State,  and  not  subject  to  be  sued  for  an  act 
or  omission  occurring  while  in  the  exercise  of  such  power,  unless  by  statute 
the  action  be  given.  In  reference  to  such  matters  they  should  stand  as  does 
the  sovereignty  whose  agency  they  are,  subject  to  bt^  sued  only  when  the 
State  by  statute  declares  that  they  may  be.  In  so  far,  however,  as  they 
exercise  powers  not  of  this  character,  voluntarily  assumed,  powers  intended 
for  the  private  advantage  and  benefit  of  the  locality  and  its  inhabitants, 
(here  seems  to  be  no  sufficient  reason  why  they  should  be  relieved  from  lia- 
bility to  suit  and  measure  of  actual  damage,  to  which  an  individual  or  pri- 
vate corporation  exercising  the  same  powers  for  purposes  essentially  private 
ipvould  be  liable." 

We  find  the  same  principle  announced  in  Taylor  v.  City  of  Owensboro,  08 
Ky.,  271,  wherein  it  is  said  by  this  court:  *  *  *  "The  municipal  corpora- 
tion in  all  these  and  like  cases  represent  the  State  or  the  public;  the 
"police  officers  are  not  the  servants  of  the  corporation,  and  hence  the  principle 
of  respondeat  superior  does  not  , apply,  and  the  corporation  is  not  liable 
Tinless  by  virtue  of  a  statute  expressly  creating  the  liability."    *    ♦    * 

In  the  same  case  it  is  further  said:  "The  above  principle  Is  sustained  by 
an  almost  unbroken  line  of  decisions  of  the  courts  of  this  country  and  by 
this  court  in  the  cases  of  Pollock's  Adm'r  v.  Louisville,  13  Bush,  2il;  Jolly's 
Adm'r  v.  Hawesville,  89  Ky.,  279;  Prather  v.  Lexington,  13  B.  M.,  559." 

We  do  not  regard  the  cases  of  Clayton  v.  Henderson.  20  Ky.  Law  Rep.,  86^ 
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Paducah  t.  Allen,  28  Ky.  Law  Hep.,  701,  and  McGraw  v.  Marion,  08  Kj.,, 
678,  cited  by  counsel  for  appellant,  as  authorities  in  point.  The  two  case* 
first  mentioned  involved  the  illegal  action  of  the  boards  of  oouncilmen  of 
the  cities  of  Henderson  and  Paduoah  in  improperly  locating  pesthouses  in 
Tlolation  of  the  statute,  thereby  creating  nuisances  to  the  injury  of  the  prop- 
erty rights  of  contiguous  residents,  and  endangering  the  lives  of  their  fam- 
ilies, and  towns  and  cities  can  always  be  held  liable  for  nuisances  created  or 
maintained  by  them.  And  in  the  case  last  mentioned,  though  the  city  of 
Marion  was  held  liable  in  damages  for  the  arrest  and  prosecution  of  McQraw' 
for  peddling  without  license,  the  arrest  was  made  under  a  void  ordinance 
which  was  enacted  for  municipal  revenue,  of  which  the  city  of  Marion  wafr 
the  sole  beneficiary.  It  is  well  settled  that  a  city  may  be  held  liable  for  ai^ 
act  resulting  in  injury  to  another,  where  the  city  derives  some  special  ben- 
efit from  such  act. 

Counsel  for  appellant  relies  ui>on  Aaron  v.  Broiles,  &c.,  64  Texas,  818;^ 
Dallas  V.  Allen,  40  S.  W..  824.  The  former  was  an  action  against  the 
bsard  of  health,  mayor  and  marshal  of  Fort  Worth,  and  not  against  the 
oity,  and  upon  the  state  of  facts  presented  it  was  held  that  the  persons  sued 
were  liable.  We  have  been  unable  to  find  or  examine  the  case  of  Dallas  y. 
Allen,  supra,  but  conceding  that  the  Texas  doctrine  is  as  contended  by 
counsel  for  appellant,  it  has  not  been  accepted  in  this  State,  and  is,  we 
think,  against  the  weight  of  authority  outside  of  it.  We  are  unable  to  see 
how  the  failure  of  the  appellee  city  to  appoint  a  board  of  health  can  affect- 
the  question  under  consideration.  A  board  of  health  Would  be  but  an  In- 
strumentality or  agency  in  the  hands  of  the  municipal  government  to  be 
employed  in  protecting  and  maintaining  the  public  health.  Any  other- 
means  to  the  same  end  that  would  prove  as  etifective  as  a  board  of  health 
might  be  employed  by  the  city,  and  still  the  duties  to  be  performed  would 
be  such  as  grow  out  of  the  exercise  of  powers  purely  governmental. 

It  is  insisted  for  the  appellant  that  the  appellee  city  participated  in  the 
alleged  negligent  acts  of  its  oflScers  in  the  manner  of  removing  the  intestate 
to  the  pesthouse,  because  it  directed  ihe  removal.  It  is  not,  however,  con- 
tended that  the  city  council  gave  any  special  direction  to  remove  the  intes- 
tate to  the  pesthouse,  though  it  is  conceded  that  it  adopted  proper  ordinances; 
under  which  to  care  for  the  public  health.  It  can  not  be  denied  that  it  la 
the  duty  of  the  city  authorities  to  enforce  these  ordinances  by  removing 
those  who  are  afflicted  with  contagious  diseases  to  the  place  provided  for- 
them.  We  fail  to  see.  therefore,  how  in  performing  these  duties  the  city  oaD' 
become  a  participant  in  the  negligent  acts  of  those  who  simply  have  in 
hand  the  removal  to  the  pesthouse  of  persons  thus  afflicted.  At  most,  only 
the  officers  or  agents  guilty  of  such  negligence  may  be  held  liable  therefor. 
Taking  all  that  is  alleged  in  the  petition  to  be  true,  and  it  must  be  so  con- 
sidered for  the  purposes  of  the  demurrer,  it  shows  beyond  question  that  the 
acts  complained  of  were  such  as  appertained  or  were  incidental  to  appellee'a 
duty  to  the  public,  and  were  done  for  the  protection  of  the  publi3  health. 
The  power  exercised  was,  therefore,  solely  for  the  public  good. 

Finally,  it  is  insisted  for  appellant  that  in  any  event  this'actljDn  was  au- 
thorized by  section  6,  Kentucky  Statutes,  which  provides  that:  "Whenever^ 
the  death  of  a  person  shall  result  from  an  injury  inflicted  by  negligence  or- 
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wrongful  act,  then  in  every  such  case  damages  may  be  recovered  for  snoh 
death  from  the  person  or  persons,  company  or  companies,  dbrporatlon  or  cor- 
porations, their  agents  or  servants  causing  the  same.  '*    «    «    « 

The  statute  was  enacted  to  conform  to  section  241  of  ouf  present  Constitu- 
tion, which  confers  the  same  right.  We  can  not  believe  that  the  statute  and 
provision  of  the  Constitution,  supra,  wore  intended  to  give  a  right  of  action 
against  a  municipal  corporation  for  the  death  of  a  person  occurring  as  the 
result  of  the  act  done,  as  in  this  case,  in  the  performance  of  a  duty  which 
the  municipality  owed  to  the  public,  and  the  doing  of  which  was  but  the 
exercise  of  power  pureiy  governmental.  It  seems  to  us  that  to  hold  other 
wise  would  practically  do  away  with  municipal  authority  in  the  matter  of 
preserving  the  public  health,  which  would  result  in  consequences  disastrous 
to  the  public  welfare,  and  ruinous  to  every  city  in  the  State. 

For  the  reasons  indicated  the  judgment  is  affirmed. 

Whole  court  sitting. 


GREEN'S  ADM'Rv.  MAYSVILLE  &  BIG  SANDY  R.  R.  CO. 
(Filed  February  8,  1904— Not  to  be  reported.) 

1.  Railroads— Damages— Negligence— Where  appellant's  intestate  attempted 
to  swing  upon  a  moving  freight  train  and  in  doing  so  slipped  falling  under 
the  car,  which  crushed  him  to  death,  there  being  no  proof  of  negligence  on 
the  part  of  the  servants  in  charge  of  the  train,  a  peremptory  instructio;i  to 
find  for  appellee  in  an  action  against  it  for  damages  was  proper. 

2.  Same— View  by  jury  of  place  of  accident— While  section  318,  Civil  Code, 
authorizes  the  trial  court  to  allow  a  view  of  the  place  of  an  accident  by  the 
jury,  it  does  not  compel  the  court  to  grant  such  view,  and  it  is  in  the  dis' 
cretion  of  the  court  to  grant  or  refuse  it. 

W.  T.  Cole  and  A.  D.  Cole  for  appellant. 

E.  L.  Worthington  and  W.  H.  Wadsworth  for  appellee. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Walter  Green,  an  infant  six  years  of  age,  was  run  over  and  killed  by  a 
reight  train  of  the  appellee,  Chesapeake  &  Ohio  R.  R.  Co.,  lessee  of  the 
roadbed,  track  and  other  property  of  its  co-appellee,  Maysville  &  Big  Sandy 
R.  R.  Co. 

The  death  of  the  infant  occurred  in  Greenup  county  near  a  public  crossing, 
a  short  distance  from  the  depot,  at  the  junction  of  appellee's  railroad  and 
that  of  the  Eastern  Kentucky  R.  R.  Co.  The  appellant,  Charles  Green,  soon 
after  the  death  of  the  infant  was  by  an  order  of  the  Greenup  County  Court 
appointed  and  duly  qnalifled  as  administrator  of  his  estate,  and  as  such  ad- 
ministrator he  instituted  this  notion  in  the  circuit  court  against  the  appel- 
lees, seeking  to  recover  of  them  S2o, 000  damages  for  the  death  of  his  intestate 
upon  the  ground,  as  averred  in  the  petition,  that  his  death  was  caused  by 
the  negligence  of  the  servants  of  the  appellee,  Chesapeake  &  Ohio  R.  R.  Co.. 
in  charge  of  the  train  which  ran  over  and  killed  him.  The  acts  of  negli- 
gence complained  of  as  specifically  set  forth  in  the  petition  are  that  the  train 
was  operated  at  an  excessive  and  dangerous  rate  of  speed,  to  wit,  three  miles 


1624  gb^en'8  adm'b  v.  m.  a  b.  s.  b.  b.  oo. 

an  hour,  without  any  signal  of  its  approach,  or  lookout  from  the  engine  or 
oars;  that  appellee  failed  to  have  a  watchman,  or  device  of  any  kind,  at  or 
near  the  place  where  the  intestate  was  killed  to  warn  travelers  or  protect 
them  from  moving«englnes  or  oars;  and  farther,  that  by  the  exercise  of  rea- 
sonable diligence  on  the  part  of  appellee's  servants  the  intestate  could  have 
been  seen  by  them  in  time  to  have  prevented  the  Injuries  of  which  he  died. 

The  alleged  acts  of  negligence  complained  of  in  the  petition  were  specific- 
ally denied  by  the  answer,  and  in  addition  it  was  averred  therein  that  the 
Intestate  was  not  at  or  near  the  public  crossing  when  killed,  and  that  bis 
death  was  caused  by,  and  would  not  have  occurred  but  for,  his  own  negli- 
gence in  grabbing  at  the  steps  of  a  car  while  it  was  in  motion,  which  aver- 
ments of  the  answer  were  denied  by  the  reply.  Upon  the  issues  thus  made 
a  trial  was  had/and  upon  the  conclusion  of  appellant's  evidence  the  jury,  in 
obedience  to  a  peremptory  instruction  from  the  court  to  that  effect,  found 
for  the  appellee  following  which  judgment  was  entered  dismissing  the 
petition,  and  allowing  appellee  its  costs.  Thereupon  the  appellant  filed 
grounds  and  entered  motion  for  a  new  trial,  which  was  refused  by  the  lower 
court.  Appellant  complains  of  the  refusal  of  the  new  trial  by  that  court, 
and  by  this  appeal  asks  a  review  of  its  rulings,  and  a  reversal  of  its  judg- 
ment. 

Four  grounds  were  presented  in  support  of  the  motion  for  a  new  trial : 
First,  error*  of  the  trial  court  in  refusing  to  permit  the  jury  on  appellant's 
motion  to  view  the  place  of  the  accident;  second,  in  refusing  to  permit  th« 
appellant  to  file  an  atfidnvit  in  support  of  his  motion  to  have  the  jury  view 
the  place  of  the  accident;  third,  in  excluding  certain  evidence  over  the  ap- 
pellant's objection;  fourth,  in  granting  the  peremptory  instruction.  As  to 
the  first  of  the  grounds  mentioned,  It  may  be  remarked  that  while  section 
818,  Civil  Code,  authorizes  the  trial  court  to  allow  a  view  of  the  place  of  an 
injury  or  accident  by  the  jury,  it  does  not  in  every  instance  compel  the 
court  to  grant  such  view.  It  is  in  the  discretion  of  the  court  to  frrant  or 
refuse  it. 

As  said  by  this  court  in  Henderson  and  Corydon  Gravel  Road  Co.  v.  Cos- 
by, 103  Ky.,  184:  "As  to  whether  the  jury  should  have  been  sent  to  view  the 
place  was  a  matter  in  the  discretion  of  the  court.  The  court  must  always 
determine  from  the  peculiar  facts  in  each  case  as  to  whether  it  is  necessary 
for  the  jury  to  view  the  premist»s  to  enable  them  to  get  a  proper  understand- 
ing of  the  case." 

We  have  been  unable  to  find  in  the  record  any  affidavit  that  was  offered  to 
be  filed  l)y  appellant  in  support  of  his  motion  that  the  jury  be  allowed  to 
view  the  place  where  his  intestate  was  killed.  Indeed  it  seems  to  be  ad- 
mitted that  no  such  aflidavit  was  offered,  and  in  its  absence  the  lower  court 
was  doubtless  unable  to  see  that  there  was  anything  in  the  case  that  required 
a  view  by  the  jury  of  the  place  of  the  accident,  which  would  probably  have 
delayed  the  business  of  the  court,  and  entailed  unnecessary  cost  upon  the 
parties.  The  afiidiivit  should  have  been  prepared  and  tendered  when  the 
motion  to  file  it  was  made,  for  such  tender  was  necessary  in  order  to  get  the 
affidavit  and  order  rejecting  it,  together  with  appellant's  exception  thereto, 
made  a  part  of  the  record  that  this  court  might  determine  whether  or  not 
its  rejection  by  the  trial  court  was  error.     But  in  view  of  the  evidence  in- 


gbeen'h  adm'b  v.  M.  ft  B.  S.  B.  B.  CO.  1625 

troduced  by  appellant  upon  the  trial  we  are  clearly  of  opinion  that  he  was 
not  prejudiced  by  the  court's  refusal  to  permit  the  jury  to  view  the  place 
where  the  Intestate  lost  his  life.  It  appears  from  the  evidence  (hat  the  in- 
testate was  killed  at  a  public  crossing  near  appellee's  railroad  track,  about 
100  yards  from  'the  Biverton  station  and  about  400  yards  from  the  corporate 
limits  of  the  town  of  Greenup. 

The  freight  train  by  which  he  was  killed  was  passing  over  the  crossing. 

The  intestate  seemed  to  have  been  playing  or  waiting  by  the  side  of  the 
railroad  track  near  the  crossing.  As  the  train  was  slowly  moving  westward, 
not  faster  than  three  miles  an  hour,  and  after  the  locomotive  and  several  of 
the  cars  composing  the  1;rain  had  passed  him,  he  commenced  to  grab  at  the 
«tirrups  of  one  of  the  cars,  with  the  evident  purpose  of  "swinging"  to  the 
train  or  climbing  on  it.  In  grabbing  at  the  car  he  ran  a  few  steps  with  it, 
and  in  doing  so  his  foot  slipped,  oi;  he  stumbled  on  the  cross  ties  and  fell, 
or  was  thrown  under  the  car,  and  killed  by  the  wheels  passing  over  his 
body. 

Wm.  Wurtz  was  the  only  eyewitness  to  the  death  of  the  intestate,  and 
upon  being  introduced  by  appellant  he  said:  "He  (the  boy)  was  on  the 
•crossing.  He  hit  three  or  four  times  at  the  wheels,  and  he  started  to  catch 
onto  the  car,  and  he  followt»d  it,  and  finally,  I  reckon,  he  got  hold  of  it;  I 
couldn't  tell,  and  directly  I  seen  him  pitch  forward  and  go  under  the 
wheels."    *    *    ♦ 

The  witness  was  on  the  other  side  of  the  train  from  the  boy,  but  saw  him 
between  the  cars  and  under  them.  He  also  testlHed  that  quite  a  number  of 
the  cars  had  passed  him  before  he  attempted  to  grab  one  of  them,  and  that 
there  were  seven  or  eight  cars  behind  him,  that  is,  between  him  and  the 
rear  end  of  the  train.  There  could  have  been  no  recovery  in  this  case  with- 
out some  proof  of  negligence  on  the  part  of  appellee's  servants  in  charge  of 
the  train,  and  if  there  was  no  prc»of  whatever  of  such  negligence  the  court 
■did  not  err  in  granting  the  peremptory  instruction.  We  are  of  opinion  that 
there  was  no  evidence  of  negligence  in  this  case.  It  is  doubtless  true  that 
the  appellant's  intestate  was  seen  by  the  engineer  and  fireman  as  the  loco- 
motive passed  him,  but  if  so  the  evidence  did  not  show  that  he  was  then  in 
such  close  proximity  to  the  moving  train  as  to  be  in  any  danger;  conse- 
•quently  there  was  nothing  in  his  position  to  excite  the  apprehenhion  of  the 
engineer  or  fireman  as  to  his  safety.  They  no  doubt  concluded  that  he  was 
waiting  for  the  train  to  pass  that  he  might  cross  the  railroad  in  going  to 
some  house  on  the  other  side.  Having  passed  the  boy  and  the  crossing,  it 
was  not  the  duty  of  the  engineer  or  fireman  to  look  backward,  but  it  was 
their  duty  to  keep  a  lookout  ahead  of  them. 

In  Pedigo's  Adm'r  v.  L.  &  N.  K.  R.  Co.,  24  Ky.  Law  Rep.,  338.  which 
was  an  action  to  recover  for  the  death  of  a  per.son  by  coming  in  contact  with 
some  part  of  a  moving  train  after  the  passing  of  the  locomotive,  It  was  said 
by  this  court  that  "after  the  engineer  had  passed  the  crossing,  It  was  not 
his  business  to  look  back  to  see  what  might  be  transpiring  in  the  county 
road. '  * 

The  fact  that  appellant's  intestate  by  reason  of  his  tender  years  was  not  a 
trespasser  in  being  upon  the  ground  belonging  to  appellee's  roadbed  did  not 
authorize  a  recovery,  unless  his  peril  in  attempting  to  "swing"  to  the  train 


1626  THOMPSON,  AiO.  7.  THOMPSON. 

was  knowD,  or  might  by  the  use  of  ordlDary  care  have  been  discovered  by 
those  in  charge  of  the  train  in  time  to  have  prevented  his  death.  The  mere 
fact  of  his  presence  near  the  track,  but  not  in  a  place  of  danger,  did  not  re- 
quire those  in  charge  of  the  train  to  stop  it,  and  warn  him  to  get  further 
away,  as  they  could  not  have  anticipated  his  doing  so  reckless  a  thing  as 
''swinging"  to  the  train  as  it  passed  him. 

It  is  contended,  however,  that  those  on  the  train  saw  him  running  with 
it,  and  grabbing  at  one  of  the  cars,  and  they  might  have  stopped  the  train 
in  time  to  have  saved  his  life.  We  are  unable  to  find  in  the  record  any  evi- 
dence that  conduces  to  show  that  the  boy  was  seen  by  those  in  charge  of  the 
train  when  he  attempted  to  grab  the  oar.  It  is  urged  that  the  conductor 
who  was  in  the  caboose  must  have  been  a  witness  to  the  death  of  the  boy,  as 
he  asked  a  Mr.  Sparks  as  the  train  passed  Biverton  station  who  it  was  that 
had  been  killed.  We  do  not  think  such  ^n  inquiry  proves  that  the  conductor 
saw  the  train  run  over  the  boy.  The  caboose  was  the  rear  oar  of  the  train, 
and  if  the  conductor  was  stand ii^g  in  the  rear,  or  on  top  of  the  caboose,  he 
doubtless  saw  the  body  of  the  boy  on  the  track  after  the  train  passed  over  it. 
But  if  he  or  others  on  the  train  had  seen  him  when  he  made  the  attempt  to 
get  on  the  car  it  is  manifest  that  they  could  not  have  prevented  the  accident, 
for,  according  to  the  evidence,  it  would  have  been  impossible  to  have 
stopped  the  train  in  time  to  have  saved  his  life. 

The  witness,  Wurtz,  in  speaking  of  what  happened  to  the  boy,  said:  *'It 
throwed  him  under  the  track  quicker  than  you  could  have  throwed  a  cat. 
It  looked  to  me  like  I  never  seen  a  fellow  go  under  a  train  so  quick  in  my 
life." 

The  entire  occurrence,  beginning  with  the  boy's  grabbing  at  the  car  and 
ending  with  his  being  thrown  under  the  train,  occupied  but  a  moment's 
time,  and  it  is  manifest  that  nothing  that  might  or  could  have  been  done  by 
those  in  charge  of  the  train  would  have  availed  to  prevent  his  death.  The 
boy.  by  reason  of  his  infancy,  was  not  chargeable  with  contributory  negli- 
gence, but  his  death  can  not,  in  our  opinion,  be  charged  to  the  appellee,  as 
the  evidence  wholly  failed  to  show  that  It  was  caused  by  negligence  on  the 
part  of  its  servants  in  charge  of  the  train.  The  lower  court  did  not  err, 
therefore,  in  giving  the  peremptory  instruction.  A  careful  reading  of  the 
bill  of  evidence  reveals  no  error  to  appellant's  prejudice  In  the  admission  or 
rejection  of  evidence  by  the  lower  court. 

Wherefore,  the  judgment  is  affirmed. 


THOMPSON,  &c.  V.  THOMPSON. 
(Filed  February  3,  1C04. ) 

1.  Judgments— Liens— Appellee  can  not  setoff  a  judgment  against  himself 
in  favor  of  a  widow  with  a  judgment  assigned  to  him  against  her  husband, 
where  the  personal  estate  of  the  decedent  did  not  equal  the  amount  of  the 
exemptions  allowed  and  which  judgment  would  not  have  been  a  lien  against 
the  property  set  apart  t-o  the  widow  under  an  appraisement,  and  an  order 
of  the  trial  court  allowing  such  set-oflf  will  not  be  upheld. 

2.  Exemptions  -  Upon  the  deiith  of  a  decedent  property  exempted  by  stat- 
ute from  distribution  and  sale  ceases  to  be  part  of  his  estate  and  Immediately 
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Tests  by  operation  of  law  in  the  widow  for  the  benefit  of  herself  and  chil- 
dren, and  it  is  not  necessary  that  it  be  appraised  and  set  aside  to  make  it 
her  property,  the  statute  fixing  that. 

Sam  G.  Hardin  for  appellants. 

W.  L.  Brown  and  G.  C.  Brook  for  appellee. 

Appeal  from  Laurel  Circuit  Court, 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  that  prior  to  April,  1896,  W.  H.  Thompson,  husband  of  appel- 
lant. Instituted  an  action  in  the  Laurel  Circuit  Court  against  appellee,  J. 
M.  Thompson,  for  the  recovery  of  several  thousand  dollars.  During  the 
pendency  of  this  action,  and  in  the  month  of  April,  1898,  W.  H.  Thompson 
died  intestate.  His  widow,  Lula,  appellant  herein,  administered  on  his  es- 
tate, and  the  action  was  revived  in  her  name  as  administratrix,  and  prose- 
cuted to  judgment.  From  this  judgment  an  appeal  was  taken  by  J.  M. 
Thompson,  and  this  court  reversed  that  judgment,  and  directed  that  the 
lower  court  enter  judgment  in  favor  of  Lula  Thompson  as  such  administra- 
trix for  the  sum  of  S400  and  the  cost  of  that  action  in  the  lower  court.  The 
judg^ient  was  entered  at  the  May  term,  1902,  in  conformity  with  the  opin- 
ion of  this  court.  Appellant  caused  an  execution  to  be  issued  on  this  judg- 
ment, and  placed  it  in  the  hands  of  the  sheriff  of  the  county  of  appellee's 
residence,  which  was  returned  by  the  sheriff,  with  the  endorsement  "no 
property  found  to  make  this  fl.  fa.  or  any  part  thereof.  '*  She  then  instituted 
this  action  in  equity,  in  the  nature  of  a  bill  of  discovery,  making  the  appel- 
lee and  his  wife,  Sallie  Thompson,  and  the  Standard  Coal  Co.,  defendants, 
alleging  that  the  appellee  was  the  owner  of  the  stock  in  the  Standard  Coal 
Co.,  and  had  transferred  the  same  to  his  wife  for  the  purpose  of  covering 
up,  cheating  and  defrauding  his  creditors.  The  defendants  in  that  action 
answered,  denying  these  allegations.  The  appellee,  J.  M.  Thompson,  in 
addition  to  traversing  the  allegations  of  the  petition,  pleaded  what  he 
termed  a  set-off  or  countei*claim,  to  wit,  that  he  had  purchased  from  one 
Pugh  a  judgment  obtained  in  the  Laurel  Quarterly  Court  for  the  sum  of 
1170,  with  interest  and  cost  of  |9,  against  W.  H.  Thompson.  He  claimed  to 
have  purchased  this  judgment  the  28d  day  of  May,  1902,  and  on  that  day 
Pugh  assigned  and  transferred  it  to  him,  and  he  asked  that  this  judgment 
be  set-off  against  the  judgment  which  the  appellant  held  against  him,  and 
proffered  to  pay  the  difference  between  the  two  to  appellant.  She  filed  her 
reply,  in  which  she  denied  the  right  of  appellee  to  set-off  this  claim  against 
her  judgment,  for  the  reason,  as  she  alleged,  that  when  her  husband  died  in 
April,  1898,  she  was  left  as  his  widow,  with  three  small  children,  Leslie, 
Blanche  and  Mabel  Thompson,  who  were  all  under  the  age  of  ten  years,  and 
children  of  the  decedent,  W.  H.  Thompson,  and  were  living  with  and  de- 
pendent upon  her  for  a  support:  that  W.  H.  Thompson  at  his  death  did  not 
have  the  personal  property  on  hand  exempted  to  her  and  the  children  under 
section  1403  of  the  Kentucky  Statutes.  All  the  personal  property  then  on 
hand  was  appraised  by  the  appraisers  and  set  apart  to  her  and  the  children » 
and  amounted  to  only  1210.15.  The  appraisers  specified  these  articles  in 
their  appraisement,  but  did  not  file  it  in  the  county  court  until  the  end  of 
the  litigation  hereinbefore  referred  to,  and  on  the  80th  of  May,  li02,  added 
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in  Bubstance  to  this  appraise  bill  the  following,  and  signed  and  filed  it  with 
the  county  court : 

In  lieu  of  ten  head  of  sheep  not  on  hand 115  00 

In  lieu  of  spun  yarn  and  manufactured  cloth 20  00 

In  lieu  of  family  Bible 8  00 

In  lieu  of  loom 16  00 

In  lieu  of  plow  and  gear 10  00 

In  lieu  of  wagon 60  00 

In  lieu  of  sufSciencyof  provisions,  including  breadstuff  to  sustain  the 
widow  and  three  infant  children,  there  being  no  growing  crop  or 
live  stock  on  hand  at  the  death  of  W.  H.  Thompson  out  of  which  to 

set  it  apart,  the  sum  of , 200  00 

In  lieu  of  one  horse  not  on  hand  100  00 

The  appraisers  set  these  sums  apart  to  the  widow  and  children,  to  be  taken 
out  of  the  judgment  against  appellee.  The  appellee  filed  a  rejoinder  to  this 
reply,  claiming  that  as  he  became  the  owner  of  the  Pugh  judgment  on  the 
23d  of  May,  and  this  appraisement  took  place  on  the  90th  of  May,  his  rights 
in  this  judgment  were  fixed,  and  he  was  entitled  to  a  set-off  against  the 
judgment  in  favor  of  appellant  against  himself  before  she  and  her  children 
obtained  any  Interest  In  the  judgment  against  him.  The  lower  court  seems 
fco  have  taken  appellee's  view,  and  adjudged  that  he  was  entitled  to  a  set-off 
of  the  one  judgment  against  the  other,  and  that  he  be  required  to  only  pay 
her  the  difference.  The  appellant  has  appealed,  and  asks  a  reversal.  It  ap- 
pears from  the  record  that  this  judgment  against  appellees,  together  with 
the  articles  of  property  named  In  the  appraised  bill,  and  set  apart  to  the 
widow  and  children,  constituted  the  whole  of  the  personal  estate  left  by  W. 
H.  Thompson  at  his  death.  And  It  also  appears  that  the  burial  expenses  of 
the  decedent  and  the  cost  and  charges  of  the  administration  of  his  estate 
have  not  been  paid.  The  effect  of  the  judgment  of  the  lower  court  gives  ap- 
pellee, under  his  assigned  Pugh  judgment,  which  was  not  a  lien  upon  any 
part  of  the  decedent's  estate,  precedence  over  the  statutory  claim  of  the 
widow  and  children  and  other  preferred  claims  under  the  statutes. 

At  the  death  of  W.  H.  Thompson  the  property  specifically  exempted  by 
statute  from  distribution  and  sale  at  once  ceased  to  be  a  x^art  of  his  estate, 
and  vested  Instantly  by  operation  of  law  in  the  widow  for  the  l)enefit  of  her- 
self and  rhM  Infant  children  residing  with  her.  It  was  not  necessary  that 
the  appr;ii.»vrs  should  appraise  and  set  It  apart  to  make  It  her  proj)erty,  the 
statute  fixed  that.  The  appraising  and  setting  apart  of  the  property  Is 
merely  for  the  purpose  of  designating  the  Individual  pieces  of  property  and 
valuing  them,  and  supplying  their  places  with  other  property,  and  separating 
it  from  the  balance  of  the  estate  when  required.  But  In  this  case  there  was 
no  other  property  left  aft*;r  giving  to  the  widow  and  children  the  amount 
allowed  by  law,  except  the  balance  of  this  $400  judgment  against  appellee, 
and  this  balance  will  probably  not  more  than  pay  the  preferred  claims.  Ap- 
pellee, by  the  assignment  of  this  claim  by  Pugh,  obtained  no  greater  rights 
than  Pugh  had.  If  Pugh  had  presented  this  judgment  In  the  settlement  of 
decedent's  estate,  it  can  not  be  contended  that  he  could  have  defeated  the 
exemptions  of  the  widow  and  children  and  the  preferred  claims.  (Mallory's 
Adm'r  v.  Mallory's  Adm'r,  92  Ky.,  319. ) 
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Wherefore,  the  jadgment  of  the  lower  court  is  reversed  and  the  cause  re-- 
manded  for  further  proceedings  ^consistent  herewith. 
Judge  O'Bear  not  sitting. 


OBERDORFEB.  &c.  v.  WHITE. 

(Filed  February  4,  1904— Not  to  be  reported.) 

Conveyances— Where  the  evidence  showR  that  where  a  deed  was  executect 
'When  it  was  the  purpose  to  execute  a  mortgage,  and  the  paper  was  only  in^ 
tended  to  be  a  mortgage,  the  judgment  of  the  chancellor  in  setting  the  con- 
veyance aside  will  be  sustained. 

Lieber  &  Lincoln  for  appellants. 

Samuel  Avritt  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

On  May  15,  1900,  Nina  lola  Payne  (now  White)  signed,  acknowledged  and 
delivered  to  Lewis  Oberdorfer  a  deed  by  which,  **in  consideration  of  tl  and 
other  good  and  valuable  consideration,"  she  conveyed  to  him  in  fee  simple 
her  one«third  interest  in  a  tract  of  land  in  Jefferson  county,  worth  about 
$9,000,  in  which  her  father,  then  fifty  five  years  old,  held  a  life  estate.  On 
July  26,  1901,  she  filed  this  action,  alleging  that  the  deed  was  only  intended 
as  a  mortgage,  and  seeking  to  have  it  so  adjudged.  Oberdorfer  and  hi& 
wife.  Sophia,  were  made  defendants  to  the  action,  he  having  on  May  22,  1900. 
conveyed  the  land  voluntarily  to  her.  On  final  hearing  the  court  set  aside 
the  deed  from  Oberdorfer  to  his  wife  as  fraudulent,  and  adjudged  ihe  deed 
executed  by  Miss  Pwyne  to  be  good  only  as  a  mortgage  for  $407.39.  From, 
this  judgment  Oberdorfer  and  wife  appeal. 

The  evidence  fully  sustains  the  learned  chancellor.    It  leaves  no  question 
that  the  grantor  understood  she  was  only  making  a  mortgage  on  the  prop- 
erty.   While  there  is  some  conflict  in  the  evidence  as  to  the  amount  paid  by 
Oberdorfer,  when  we  consider  the  circumstances,  we  have  no  doubt  that  the 
amount  fixed  by  the  chancellor  is  correct.     A  deed  absolute  on  its  face  may 
he  shown  to  have  been  executed  as  a  mortgage.    The  rule  on  this  subject  is 
thus  well  stated  in  3  Pomeroy's  Equity,  section  1196:  "Any  conveyance  of 
land  absolute  on  its  face,  without  anything  in  its  terms  to  indicate  that  it 
is  otherwise  than  an  absolute  conveyance,  and  without  any  accompanying 
written  defeasance,  contract  of  purchase,  or  other  agreement,  may  in  equity,, 
by  means  of  extrinsic  and  parol  evidence,  be  shown  to  be  a  mortgage  as  be- 
tween the  original  parties,  and  as  against  all  those  deriving  title  from  or 
under  the  grantee,  who  are  not  bona  fide  purchasers  for  value  and  without 
notice.    The  principle  which  underlies  this  doctrine  is  the  fruitful  source  of 
many  other  equitable  rules— that  it  would  be  a  virtual  fraud  for  the  grantee 
to  iosist  upon  the  deed  as  an  absolute  conveyance  of  the  title,  which  hnd 
been  intentionally  given  to  him,  and  whic#  he  had  knowingly  accepted, 
merely  as  a  security,  and,  therefore,  in  reality  a  mortgage.    The  general  doc- 
trine is  fully  established,  and  certainly  prevails  in  a  great  majority  of  the 
States,  that  the  grantor  and  his  representatives  are  always  allowed  in  equity 
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to  show,  by  parol  evideDoe,  that  a  deed  absolute  on  Ite  faoe  was  oDly  in- 
tended to  be  a  security  for  the  payment  of  a  debt,  and  thus  to  be  a  mortgage, 
although  the  parties  deliberately  and  knowingly  executed  the  instrument  in 
its  existing  form,  and  without  any  allegations  of  fraud,  mistake  or  accident 
in  its  mode  of  execution.  As  in  the  last  preceding  case,  the  sure  test  and 
the  essential  requisite  are  the  continued  existence  of  a  debt.  If  there  is  no 
indebtedness,  the  conveyance  can  not  be  a  mortgage;  if  there  is  a  debt  exist- 
ing, and  the  conveyance  was  intended  to  secure  its  payment,  equity  will  re- 
gard and  treat  the  absolute  deed  as  a  mortgage.  The  presumption  of  course 
arises  that  the  instrument  is  what  it  purports  on  its  face  to  be,  an  absolute 
conveyance  of  the  land;  to  overcome  this  presumption,  and  to  establish  its 
character  as  a  mortgage,  the  casns  agree  that  the  evidence  must  be  clear, 
unequivocal  and  convincing,  for  otherwise  the  natural  presumption  will 
prevail.  Whenever  a  deed  absolute  on  its  face  is  thus  treated  as  a  mortgage 
the  parties  are  clothed  with  all  the  rights,  are  subject  to  all  the  liabilities, 
and  are  entitled  to  all  the  remedies  of  ordinary  mortgagors  and  mortgagees.  '* 

Under  this  rule  the  proof  in  the  record  is  sufflcient  to  sustain  the  chancel- 
lor's  judgment.  Appellant  did  not  ask  the  enforcement  of  the  mortgage* 
This  he  can  have  in  a  separate  suit  if  his  debt  is  no.t  paid. 

Judgment  affirmed. 


ENTERPRISE   FIRE   INS.  CO.'S  REC'R,   &c.  v.  ENTERPRISE   FIRE 

INS.  CO.,  &c. 

(Filed  February  5.  1904— Not  to  be  reported.) 

Insurance  company— Insolvency— In  an  action  by  the  receiver  of  a  fire  in- 
surance company  and  creditors  for  the  recovery  of  a  sum  which  was  alleged 
to  have  been  paid  to  a  bank  in  contemplation  of  insolvency,  the  corporation 
never  having  had  any  assets  except  the  agreement  of  its  various  policy  hold- 
ers to  pay  the  losses  of  their  fellow  members  when  assessed,  it  being  an 
assessment  company,  these  agreements  constituting  the  only  resources  of 
the  company,  it  can  not  be  said  to  have  become  insolvent,  because  on  the 
day  it  went  into  liquidation  it  possessed  all  it  ever  did,  and  having  first 
liens  on  an  amount  of  property  greatly  in  excess  of  its  outstanding  insur- 
ance, it  can  not  be  insolvent. 

E.  L.  Hutchinson  for  appellants. 

G.  C.  Webb  and  Geo.  Denny  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  J.  L.  Watkins,  receiver  of  the  Enterprise 
Fire  Insurance  Co.,  and  H.  H.  Sayler,  for  himself  and  on  behalf  of  various 
other  creditors  of  the  company,  against  the  Enterprise  Fire  Insurance  Go. 
and  the  Union  Savings  Bank  to  recover  the  sum  of  92,449.80  which  it  is 
alleged  was  paid  by  the  insurance  company  to  the  bank  in  contemplation 
of  insolvency,  and  for  the  frofidulent  purpose  of  preferring  it  to  other  cred- 
itors, in  violation  of  the  provisions  of  the  statute  commonly  called  the  act  of 
1856. 

The  Enterprise  Fire  Insurance  Co.  belongs  to  that  class  known  as  assess* 
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ment  or  oo-operatiye  Are  insuraDoe  oompanies,  organized  UDcler  the  provi- 
slons  of  subdivision  6,  chapter  88,  Kentucky  Statutes.  In  order  to  intelli- 
gently discuss  the  question  before  us  it  will  be  necessary  to  examine  the 
law  under  which  the  corporation  was  organized,  and  ascertain  its  rights, 
powers,  duties  and  liabilities.  Section  70^,  Kentucky  Statutes,  provides: 
'"Twenty-five  or  more  persons  residing  in  any  one  or  more  adjoining  towns, 
or  in  any  county,  or  in  not  exceeding  ten  adjoining  counties,  who  col- 
lectively own  property  of  the  value  of  $60,000  or  more,  may  become  a  cor- 
poration for  the  purpose  of  co-operative  or  assessment  Insurance  against  loss 
or  damage  of  property  by  fire,  wind  or  lightning,  by  making  and  acknowl- 
edging a  certificate,  setting  forth  their  intention  to  form  such  a  corporation, 
the  county  or  counties,  town  or  towns  in  which  it  intends  to  do  business, 
its  corporate  name,  and  the  place  where  its  principal  oflQce  is  to  be  located. 
Every  person  insured  in  such  a  corporation,  who  shall  sign  an  application 
for  insurance,  as  required  by  the  ortiflcateof  incorporation  or  the  by-laws 
of  the  corporation,  shall  thereby  become  a  member  thereof. ' ' 

Section  708  provides  for  the  organization  of  the  corporation. 

Section  704  authorizes  the  commencement  of  business,  upon  filing  in  the 
ofiSce  of  the  insurance,  commissioner  the  articles  of  incorporation  required, 
together  with  a  sworn  statement  by  three  of  the  incorporators,  that  bona 
fide  agreements  have  been  entered  Into  for  the  insurance  of  an  amount  not 
less  than  $100,000  within  the  territory  in  which  it  proposes  to  do  business. 

Sections  706  and  707  are  as  follows : 

** Section  706.  The  directors  of  every  such  corporation  shall  Issue  policies 
of  insurance,  signed  by  their  president  and  secretary,  agreeing  In  the  name 
of  the  corporation  to  jmy  all  damages,  not  exceeding  the  amount  Insured, 
which  shall  not  be  more  than  $6,000  on  any  one  risk,  done  to  dwelling 
houses,  barns  and  their  contents,  and  other  property  not  more  hazardous  in 
cities  or  villages,  detached  at  such  distance  as  the  by-laws  of  the  corporation 
may  prescribe,  and  their  contents,  and  live  stock  owned  on  the  premises, 
caused  by  fire,  wind  or  lightning,  during  the  time  mentioned  in  the  policy. 
Every  corporation  may  issue  more  than  one  policy  to  one  person,  firm  or 
corporation  having  separate  or  detached  buildings  which  it  is  not  prohibited 
from  Insuring  by  this  act  or  Its  by-laws.  Every  i)olicy  Issued  shall  have 
attached  thereto  a  printed  copy  of  the  by-laws  and  regulations  of  the  cor- 
poration. 

*' Section  707.  Every  person  insured  in  and  by  any  such  corporation  shall 
give  his  undertaking  In  such  form  as  the  corporation  may  prescribe,  which 
form  shall  be  uniform  between  and  by  all  the  insured,  to  pay  his  pro  rata 
share  of  all  losses  or  damages  sustained  by  any  member  thereof,  from  any 
cause  specified  In  the  policy  to  the  corporation.  He  shall  also  pay  such  rea- 
sonable sum  for  expenses  as  the  by-laws  may  require.  Every  policy  holder 
sustaining  a  loss  or  damage,  from  any  cause  specified  in  the  policy,  shall 
notify  the  president  or  secretary  of  the  corporation  within  sixty  days  after 
such  loss  or  damage,  and  the  proper  ofiicers  of  the  corporation  shall  at  once 
proceed  to  ascertain  and  adjust  such  loss  or  damage  in  the  manner  provided 
for  by  the  charter  and  by-laws  of  the  corporation  and  the  provisions  of  this 
act.*' 

Section  709  authorizes  the  corporation  to  borrow  money  on  its  credit  suffi- 
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oient  to  pay  losses  where  it  has  no  money  od  hand  for  that  purpose,  and 
also  for  assessment  on  the  members  to  repay. 

Section  710  limits  the  amount  of  the  indebtedness  which  the  corporation 
may  incur,  except  for  payment  of  losses,  to  an  amount  that  will  not  require- 
an  assessment  of  more  than  60  cents  on  each  1100  of  insurance  in  force. 

Section  711  regulates  the  giving  of  notice  and  the  requisites  of  assessments- 
against  the  members. 

By  section  712  actions  are  authorized  to  be  brought  by  the  corporation 
against  members  to  recover  all  assessments  which  they  may  neglect  or  re- 
fuse to  pay,  and  further  authorizes,  where  the  corporation  is  compelled  to 
bi  ing  actions  to  collect  assessments,  that,  in  addition  to  the  amount  assessed, 
there  may  be  recovered  50  per  cent,  as  a  penalty  for  the  neglect  and  refusal 
to  pay.  The  corporation  is  also  given  a  first  lien  upon  the  property  insured 
to  secure  the  payment  of  the  assessments  and  calls  legally  made  under  the- 
con tract  of  insurance.  Fire  insurance  companies  organized  under  this  act 
are  strictly  co-operative  in  character.  They  have  no  assets,  and  are  not  re- 
quired to  have  any,  except  the  agreements  of  the  insured  to  pay  such  assess- 
ments as  may  be  necessary  from  time  to  time  to  make  good  the  losses  which 
may  occur  to  their  fellow  members.  The  members  of  the  corporation  occupy 
a  dual  relationship  to  each  other;  they  are  both  insured  and  insurers. 

The  Enterprise  Fire  Insurance  Go.  organized  under  this  act,  and  began 
to  do  business.  Losses  having  occurred,  to  pay  which  it  had  no  money  on 
hand,  it  borrowed  sums  from  the  Union  Savings  Bank,  which,  with  inter- 
est after  various  renewals,  amounted  to  the  sum  of  12,449.80.  In  April,  1(M)L 
it  owed,  in  addition  to  the  debt  due  the  bank,  losses  which  it  was  unable  to 
pay,  the  total  indebtedness  aggregating  in  round  numbers  the  sum  of  IIS,- 
000;  at  which  time  it  concluded  to  go  out  of  business,  and  wind  up  ita 
affairs,  a  resolution  having  been  passed  by  the  board  of  directors  for  that- 
purpose,  which  also  directed  the  levy  of  an  assessment  upon  the  policy  hold-^ 
ers  for  the  purpose  of  paying  all  its  iodebtedness.  The  company  oollected 
by  this  assessment  about  16,000,  out  of  which  it  paid  off  the  indebtedness  to 
the  bank  in  full,  some  arrears  in  salaries,  and  $835.60  on  fire  losses,  which 
at  that  time  amounted  to  17,000. 

On  the  15t.h  day  of  June,  1901,  the  company  was  placed  in  the  hands  of  a 
receiver  by  legal  proceedings,  and  subsequently  this  action  was  instituted. 
The  issues  were  made  up  in  the  pleadings,  so  as  to  present  to  the  court  the- 
question  of  fraudulent  preference,  within  the  provisions  of  the  act  of  ]85f>. 
and  upon  final  trial  the  circuit  court  dismissed  the  petition,  from  which 
Judgment  this  appeal  is  prosecuted.  The  first  question  to  be  determined  is 
whether  or  not  the  receiver  can  lawfully  maintain  this  action.  In  the  case 
of  Hay,  Receiver  v.  First  National  Bank  of  Louisville.  23  Ky.  Ijiw  Rep. . 
717.  which  involved  a  question  similar  in  principle  to  the  one  at  bar,  it  was 
said:  '*The  majority  of  the  court,  however,  are  of  opinion  that  inasmuch  aa 
the  insurance  company  could  not  have  recovered  any  part  of  the  money  ii>. 
question  from  the  bank  upon  the  grounds  relied  on  in  the  petition  herein, 
*  *  *  it  necessarily  follows  that  the  receiver  (the  appellant)  can  not  prose- 
cute this  action." 

This  case  seems  to  be  conclusive  of  this  question,  and  we  are,  therefore,, 
left  to  determine  only  the  rights  of  appellant,  H.  H.  Sayler,  and  those  ii>> 
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'Whose  behalf  he  sues,  and  who  are  creditors  by  reason  of  fire  losses  sustained 
by  them.  As  said  before,  the  members  of  the  corporation  occupy  the  dual 
relation  of  insured  and  insurers.  The  corporation  never  had  any  assets  ex- 
cept the  agreement  of  its  various  policy  holders  to  pay  the  losses  occurring 
to  their  fellow  members  when  assessed.  These  agreements  constituting  its 
only  resource,  and  being  authorized  under  the  statute  to  do  business  as  an 
insurance  company,  relying  upon  these  agreements  as  a  fund  with  which  to* 
pay  losses,  can  it  be  said  to  have  become  insolvent,  when  the  facts  show  that 
it  possessed  on  the  day  it  went  into  liquidation  all  that  it  ever  possessed?' 
Undoubtedly,  theoretically,  at  least,  it  is  true  that  a  co-operative  lire  in- 
surance company  can  not  be  said  to  become  insolvent  with  reference  to  the 
losses  due  to  members  because,  under  the  statute,  they  are  all  insurers  of 
each  other,  and,  if  necessary,  each  is  bound  to  pay  into  the  corporate  treas- 
ury, upon  assessment,  a  sum  (not  exceeding  the  face  value  of  his  policy) 
sufficient  to  make  good  all  losses,  which  would  exclude  the  Idea  that  the 
corporation  could  be  insolvent  as  to  the  losses,  because,  in  the  final  analysis, 
if  we  may  suppose  such  a  state  of  affairs,  each  member  sustaining  a  loss- 
might  become  his  own  insurer;  that  such  a  system  is  unsound,  financially,, 
is  obvious,  but  this  is  an  infirmity  in  the  law  which  permits  it. 

In  the  case  of  Bangs  v.  Gray,  12  N.  Y.,  488,  a  question  arose  a^  to  whether 
or  not  the  members  of  an  insurance  company  similar  to  the  one  under  con- 
sideration were  bound  only  for  a  pro  nta  of  a  loss,  taking  into  considera- 
tion all  of  the  members,  solvent  and  insolvent;  or  whether  the  solvent, 
members  would  have  to  make  good  the  entire  loss.  It  was  held  that  the  sol- 
vent members  were  bound  for  the  whole  loss,  the  court  saying:  "Indeed  I 
do  not  see  how  to  answer  the  argument  of  appellant's  counsel,  that  upon  the- 
other  construction  a  company  having  some  insolvent  members  lAist  neces- 
s'irily  fail  whenever  the  occurrence  of  a  loss  compels  it  to  make  an  assess- 
ment. If  it  can  only  assess  to  the  amount  of  the  loss  and  the  necessary 
expenses,  and  if  such  assessments  must  be  upon  all  the  members,  good  and 
bad,  the  portion  of  such  loss  which  ought  to  be  paid  by  the  insolvent  mem- 
bers must  be  left  unpaid;  and  as  the  insured  Is  entitled  to  recover  the 
whole  amount  of  his  insurance,  there  will  necessarily  be  a  balance  which 
there  will  be  no  means  of  paying." 

Now  the  debt  of  the  bank  consisted  of  money  borrowed  to  piiy  losses,  as 
authorized  by  the  statute.  If  this  money  had  not  been  borrowed,  the  losses- 
in  question  must  have  been  paid  by  assessments  on  the  members,  some  of 
whom  are  the  parties  now  complaining.  The  corporation  did  not  have  at. 
the  time  the  loan  was  made,  nor  at  any  subsequent  time,  and  has  not  now,, 
any  funds  with  which  it  could  have  repaid  the  bank,  except  the  liability  of 
the  memi)ers  to  assessment.  Now  can  it  be  said  that  a  co-operative  insur- 
ance company  has  been  guilty  of  fraud,  as  against  its  members,  by  repay infc 
to  the  bank  the  money  which  those  members  owed,  and  which  they  were- 
bound  to  repay?  Surely  not.  The  bank  as  a  creditor,  and  these  appellant, 
members  as  creditors,  do  not  stand  upon  the  same  footing.  The  bank  is  not. 
a  member  of  the  insurance  corporation ;  it  Is  only  a  creditor.  The  complain- 
ing members  are  also,  in  one  sense,  creditors  of  the  corporation,  and  in 
another  are  its  debtors.  Suppose  we  make  the  bank  return  the  money  it  has 
received,  it  does  not  thereby  cease  to  be  a  creditor;  its  debt  will  still  remain 
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due ;  and  to  what  source  must  it  look  for  repayment?  Only  to  the  members  of 
the  corporation.  It  would  have  a  right  to,  at  once,  demand  that  an  assess- 
ment be  made  upon  the  various  members  for  such  pro  rata  as  would  produce 
in  the  aggregate  a  sum  pufBcient  to  pay  its  debt.  If  the  first  assessment  was 
not  sufficient,  then  another,  and  still  another,  would,  perhaps,  have  to  be 
made,  until  finally,  if  it  was  necessary,  those  very  complainants  here  would 
be  forced  to  pay  back  the  money  they  received  from  the  bank.  Such  circuity 
of  action  will  not  be  indulged  in.  As  between  themselves  the  members 
occupied  the  reciprocal  relation  of  debtor  and  creditor;  but  as  l)etween  the 
bank  and  them  they  were  all  debtors.  Thus  far  we  have  considered  this 
case  only  with  reference  to  the  theoretical  problem  of  the  corporation's  in- 
solvency; as  a  matter  of  fact,  however,  the  record  shows  that  at  the  time 
it  went  into  liquidation  there  were  outstanding,  in  round  numbers,  insur- 
ance policies  of  the  value  of  $700,000,  every  dollar  of  which  was  liable  to 
assessment,  to  the  extent  of  its  face  value,  to  pay  losses.  The  statute  gives 
the  corporation  a  first  lien  upon  the  property  insured  for  the  assessments 
due;  the  total  indebtedness  amounts  to  about  $13,000;  it  is  shown  that,  in 
affecting  insurance,  the  principle  of  insuring  for  not  more  than  two-thirds 
of  the  value  of  the  property  was  adhered  to;  we  have,  therefore,  first  liens 
on  nearly  $1^000,000  worth  of  property  fo  pay  $13,000.  It  can  not  be  that  a 
corporation  with  such  assets  and  such  liabilities  can  be  said  to  be  insolvent. 

It  may  require  some  trouble  and  expense  to  collect  the  necessary  assess- 
ments; but  we  have  no  doubt  that  they  can  be  finally  collected,  and  a  sum 
realized  sufficient  in  amount  to  pay  off  the  comparatively  small  indebted- 
ness. 

The  judgment  is  affirmed. 
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(Filed  February  4,  1904— Not  to  be  reported.) 

Damages— Right  of  way— Where  several  actions  were  pending  by  property 
owners  againvSt  a  railroad  company  for  damages  for  right  of  way,  and  other 
actions  by  the  railroad  against  property  owners  to  condemn  property  for 
right  of  way,  and  the.se  actions  were  consolidated  without  objection,  it  can 
not  be  insisted  that  the  judgment  was  erroneous  in  upholding  the  company's 
right  to  maintain  its  action  on  the  contract  for  right  of  way. 

M.  C.  &  G.  D.  Givens  for  appellants. 

W.  E.  Bourland,  Lockett  &  Lockett,  J.  M.  Dickinson  and  Pirtle  &  Trabue 
for  appellees. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Several  actions  were  pending,  some  by  the  property  owners  against  the 
Kentucky  Western  Railway  Co.,  to  recover  damages  for  the  appropriation  of 
land  for  the  right  of  way,  and  some  by  that  company  against  certiiin  prop- 
erty owners  to  condemn  property  for  the  right  of  way.  These  actions  were 
consolidated  without  objection.  The  railway  company  filed  an  answer,  mak- 
ing an  issue  upon  some  of  the  averments  in  the  petitions.     {Subsequently  it 


COMMONWEALTH,  FOB  USE,  ftO.  V.  MOBEN,  ftC.       1635 

-And  its  codefendant,  the  Southern  Construction  Co.,  filed  an  amended  an- 
swer, and  made  it  a  cross  petition  against  more  than  fifty  persons  who  bad 
;guaranteed  the  right  of  way  for  a  railroad  between  Dixon  and  some  point 
on  the  Illinois  Central  B.  B.,  and  sought  to  make  them  pay  the  balance  due 
JTTOwing  out  of  the  acquisition  of  the  right  of  way. 

Some  of  the  defendants  were  served,  and  others  entered  their  appearance. 
None  of  them  objected  to  the  answer  as  a  cross  petition  before  the  judgment 
was  rendered  or  questioned  the  right  of  appellees  to  have  the  issue  raised 
by  it  determined.  It  is  too  late  for  those  who  had  been  summoned  to  an- 
-swer  it,  or  those  who  entered  their  appearance  thereto  to  question  the  cor- 
rectness of  the  form  of  procedure.  The  answer  of  the  Kentucky  Western 
Railway  Co.  contains  averments  showing  it  was  duly  incorporated  under 
the  laws  of  this  State,  and  that  it  had  the  right  to  acquire  a  right  of  way 
for  a  railroad.  The  answer,  as  amended,  constituted  the  cross  petition,  so 
the  necessary  averments  were  made  to  show  the  railway  company  had  the 
right  to  maintain  the  action  on  the  contract.  (Curry  v.  The  Kentucky 
Western  Bailway  Co.,  opinion  delivered  February  3,  1904.) 

It  is  insisted  that  the  judgment  is  erroneous,  because  it  is  in  favor  of  cer- 
tain persons  who  are  not  parties  to  the  action.  Some  of  them  were  i)arties 
to  the  record.  It  is  true  the  appellee,  the  Kentucky  Western  Railway  Co., 
was  entitled  to  the  judgment,  but  it  in  effect  waived  its  right  to  it  and  let 
it  go  in  favor  of  the  parties  to  whom  the  amount  recovered  was  due.  In 
-effect  it  was  a  judgment  in  favor  of  that  company  for  the  use  of  the  parties 
named  therein.  It  is  bound  by  it,  and  now  asks  to  have  it  affirmed.  Cer- 
tainly the  judgment  for  that  reason  is  not  prejudicial  to  appellants.  The 
reasons  we  have  given  for  affirming  the  judgment  were  sufficient  for  the  re- 
fusal of  the  lower  court  to  deny  appellants  a  new  trial. 

Both  judgments  are  affirmed. 


COMMONWEALrH,  FOR  USE,  &c.  v.  MOREN,  &c. 
(Filed  February  4,  1904— Not  to  be  reported.) 

1.  Sheriffs— Sureties  on  sheriffs'  bonds— Where  a  sheriff's  bond  was  exe- 
cuted in  1890  prior  to  the  enactment  of  the  Kentucky  Statutes,  the  sureties 
in  the  bond  are  not  liable  for  the  collection  of  the  county  levy. 

8.  Same— Suits  against  sheriffs— In  an  action  upon  a  sheriff's  bond  for  the 
recovery  of  the  county  levy  the  petition  is  defective  where  it  shows  that 
the  amount  of  claims  allowed  by  the  fiscal  court  were  for  an  amount  greater 
than  the  taxes  in  his  hands  for  collection. 

8.  Same— Defective  petition— Where  it  is  not  alleged  in  the  petition  that 
the  annual  settlements  required  by  law  to  be  made  with  a  sheriff  were  not 
made,  it  is  defective. 

James  Sparks  and  D.  K.  Rawlings  for  appellants. 

J.  A.  Craft  and  J.  W.  Alcorn  for  appellees. 

AppeiCl  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobnon. 

J.  W.  Moren  was  the  sheriff  of  Laurel  county  for  the  years  1891,  1892,  1898 
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and  1894.  In  each  of  those  years  a  county  levy  was  made  and  placed  in  the 
hands  of  the  sheriff  for  collection.  In  April.  1SQ9,  the  fiscal  court  appointed 
Charles  B.  Baugh  to  make  a  settlement  with  Moren,  as  sheriff,  for  the  county 
levy  of  each  of  the  years  referred  to.  Baugh  filed  a  report,  which  was  ap- 
proved by  the  court,  no  exceptions  having  been  filed  thereto,  and  thereupon 
the  above  four  suits  were  filed  against  Moren  to  recover  from  him  and  his^ 
sureties  the  btilauce  found  due  from  him  by  these  settlements,  in  which 
Moren  was  given  no  credit  except  for  his  commissions,  or  substantially  none. 
The  circuit  court  sustained  a  demurrer  to  the  petition  in  each  of  the  four 
cases. 

The  first  suit,  which  was  brought  to  recover  for  the  year  1891,  Is  based  on 
the  State  revenue  bond  executed  by  Moren.  It  has  been  held  by  this  court 
in  several  cases  on  sheriffs'  bonds  executed  since  the  Kentucky  Statutes  took 
effect  that  the  sureties  in  all  the  bonds  are  liable  fur  the  county  levy.  But  the 
bond  sued  on  was  executed  in  the  year  1890,  before  the  statutes  referred  ta 
Were  enacted,  and  under  the  law  then  in  force,  as  construed  by  this  court, 
the  sureties  in  the  sheriff's  revenue  bond  are  not  liable  for  the  county  levy. 
(Anderson  v.  Thompson,  78  Ky.,  132;  Elliott  County  v.  Kitchen,  77  Ky.^ 
889. )    No  suit  can.  therefore,  be  maintained  on  this  bond  for  the  county  levy. 

The  second  suit  is  based  on  the  county  levy  bond  executed  by  Moren  for- 
the  year  1892,  but  the  petition  is  defective  for  the  reason  that  it  shows  that 
the  amount  of  claims  allowed  by  the  fiscal  court,  aud  to  be  paid  by  the  sheriff, 
Were  for  an  amount  greater  than  the  amount  of  the  taxes  in  the  hands  of 
Moren  for  collection.  It  is  alleged  in  the  petition  that  "because  of  defend- 
ant Moren 's  failure  to  pay  said  indebtedness  out  of  the  taxes  collected  by 
him  under  said  levy,  except  to  the  extent  shown  in  the  original  petition,  the 
plaintiff,  Laurel  county,  was  com  periled  to,  and  did,  subsequently  pay  the 
Whole  of  said  indebtednes.s. "  In  Owens  v.  Ballard  County  Court,  71  Ky., 
611,  a  petition  containing  in  subtsance  the  same  averment  was  held  insuffl- 
clent.  The  court  said:  *'The  petition  alleges,  only  by  implication,  that  the- 
oounty  was  entitled  to  the  money  by  reason  of  having  since  paid  out  of  other 
moneys  the  claims  of  county  creditors  allowed  for  the  year  1868.  The  county, 
If  such  claims  have  been  paid,  can  be  substituted  to  the  rights  of  such  cred- 
itors; but  in  order  to  make  such  a  pleading  good,  so  as  to  protect  the  righta 
of  the  sheriff  and  his  sureties,  the  county  should  make  specific  allegations 
as  to  the  names  of  the  creditors,  and  the  amounts  allowed  and  paid  by  th& 
county." 

The  petition  before  us  is  equally  defective  as  the  one  held  bad  in  that  case. 
The  same  defect  exists  in  the  petitions  in  the  third  and  fourth  cases  brought 
to  recover  on  account  of  the  county  levy  for  the  years  1893  and  1894  on  the 
State  revenue  bond  executed  by  Moren  for  those  years.  There  is  another 
and  more  substantial  defect  in  all  the  petitions.  It  is  the  duty  of  the  fiscal 
court  annually  at  its  October  term  to  appoint  a  person  to  settle  with  the 
sheriff.  (Kentucky  Statutes,  1884,  4146. )  It  is  presumed  that  the  oflScials 
did  their  duty;  and  it  is  not  alleged  that  these  annual  settlements  were  not 
made.  But  the  suits  are  all  brought  on  the  settlement  made  by  Baugh 
under  the  order  entered  at  the  called  term  in  April,  1899,  or  nearly  five  years- 
after  his  term  had  expired,  which  were  confirmed  without  notice  to  him  in 
any  way.    When  the  settlement  is  made  at  the  time  set  by  law  it  is  the  duty 
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*of  the  sheriff  to  take  notioe  of  the  law  and  be  present,  but  be  is  not  bound 
to  take  notice  of  the  proceedings  of  the  fiscal  court  at  subsequent  terms.  A 
judgment  where  the  court  has  no  jurisdiction  of  the  defendant  is  a  nullity, 
"Were  the  rule  otherwise,  a  man  might  be  deprived  of  his  property  with  no 
opportunity  to  be  heard.  The  orders  of  the  fiscal  court  confirming  the  settle- 
ments made  by  Baugh  being  entered  without  notice  to  Moren,  were  not 
binding  on  him,  but  void,  and  no  suit  can  be  maintained  on  such  orders 
against  him,  he  not  being  present  when  the  orders  were  made,  having  no 
notice  of  them,  and  having  at  no  time  agreed  to  the  settlements.  We,  there- 
fore, conclude  that  the  court  properly  sustained  the  demurrer  to  the  petition 
in  all  four  of  the  cases. 
The  judgments  appealed  from  in  all  four  cases  are,  therefore,  affirmed. 


■JEFFERSON    COUNTY  v.    BOARD   OF    VALUATION  AND    ASSESS- 
MENT OF  KENTUCKY. 

(Filed  February  4,  1«04.) 

1.  Railroads— Construction  of  statutes— Where  a  railway  company  op- 
erates its  trains  over  another  line  of  railway  under  a  contract  by  which  it 
pays  the  latter  rotui  so  much  each  year,  such  an  operation  is  a  lease  within 
the  meaning  of  section  4081,  Kentucky  Statutes,  and  constitutes  a  franchise 
within  the  meaning  of  that  section. 

2.  Same— Where  a  county  seeks  a  mandamus  against  the  Board  of  Valua- 
tion and  Assessment  to  compel  it  to  certify  to  it  the  proportionate  part  of  a 
franchise  of  a  railway  company  for  taxation,  the  questions  raised  not  hav- 
ing been  decided  in  a  former  case  and  the  county  not  being  a  party  to  that 
litigation,  a  judgment  dismissing  the  petition  was  erroneous. 

S.  B.  Kirby,  Wm.  Cromwell  and  C.  C.  Marshall  for  appellant. 

T.  L.  Edelen  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  involves  the  right  of  Jefferson  county  to  a  mandamus  against 
the  Board  of  Valuation  and  Assessment,  compelling  them  to  apportion  and 
isertify  to  that  county  its  proportionate  part  of  the  franchise  of  the  Chesa- 
peake &  Ohio  Railway  Co.  for  local  taxation. 

There  are  two  questions  raised  by  appellees:  First,  that  Jefferson  county 
is  not  entitled  to  tax  any  part  of  the  franchise  in  question  as  an  original 
proposition;  second,  that  that  question  has  been  adjudicated  against  it  in 
the  oases  originating  in  the  Franlilin  Circuit  Court,  and  passed  upon  by 
this  court  in  the  case  styled  "The  Southern  Railway  in  Kentucky,  &c.  v. 
Coulter,  Auditor,"  24  Ky.  Law  Rep.,  203.  These  two  questions  will  be  dis- 
cuBsed  in  their  order. 

Section  4077,  Kentucky  Statutes,  is  as  follows:  "Every  railway  company 
or  corporation,  and  every  incorporated  bank,  trust  company,  guaranty  op 
fleourity  company,  gas  company,  water  company,  ferry  company,  bridge 
oompany,  street  railway  company,  express  company,  electric  light  company, 
•electric  power  company,  telegraph  company,  press  dispatch  company,  tele- 
phone company,  turnpike  comi>any,  palace  car  company,  dining  car  com« 
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pany,  sleeping  car  company,  chair  oar  company,  and  every  other  like  com- 
pany, corporation  or  association,  also  every  other  corporation,  company  or* 
association  having  or  exercising  any  special  or  exclusive  privilege  or  fran- 
chise not  allowed  by  law  to  natural  persons,  or  performing  any  public  sev^ 
vice,  shall,  in  addition  to  the  other  taxes  imposed  on  it  by  law,  annually^ 
pay  a  tax  on  its  franchise  to  the  Htate,  and  a  local  tax  thereon  to  the  county^ 
incorporated  city,  town  and  taxing  district,  where  its  franchise  may  be- 
exercised.  The  auditor,  treasurer  and  secretary  of  State  are  hereby  consti- 
tuted a  Board  of  Valuation  and  Assessment,  for  fixing  the  value  of  said 
franchise,  except  as  to  turnpike  companies,  which  are  provided  for  in  sec- 
tion 4096  of  this  article,  the  place  or  places  where  such  local  taxes  are  to  be- 
paid  by  other  corporations  on  their  franchise,  and  how  apportioned,  where 
more  than  one  jurisdiction  is  entitled  to  a  share  of  such  tax,  shall  be  deter- 
mined by  the  Board  of  Valuation  and  Assessment,  and  for  the  discharge  of 
Buch  other  duties  as  may  be  imposed  on  them  by  this  act.  The  auditor  shall 
be  chairman  of  said  board,  and  shall  convene  the  same  from  time  to  tlme» 
as  the  business  of  the  board  may  require." 

Sections  4078,  4079,  4080  and  4081  provide  the  manner  by  which  the  value- 
of  the  franchise  of  the  corporations,  for  fiscal  purposes,  is  ascertained.  Sec- 
tion 4081  is  as  follows :  "If  the  cori)oration  organized  under  the  laws  of  thia 
State,  or  of  some  other  State  government,  be  a  railroad,  telegraph,  telephone^ 
express,  sleeping,  dining,  palace  or. chair  car  company,  the  lines  of  which 
extend  beyond  the  limits  of  the  State,  the  snid  board  will  fix  the  value  of 
the  capital  stock,  as  hereinbefore  provided,  and  that  proportion  of  the  value 
of  the  capital  stock,  which  the  length  of  the  lines  operated,  owned,  leased  or 
oontrolled  in  this  State,  bears  to  the  total  length  of  the  lines  owned,  leased 
or  controlled  in  this  State  and  elsewhere,  shall  be  considered  in  fixing  the 
value  of  the  corporate  franchi.se  of  such  corporation  liable  for  taxation  in 
this  State;  and  such  corporate  franchise  shall  be  liable  to  taxation  in  each 
county,  incorporated  city,  town  or  district  through,  or  into,  which  such 
lines  pass,  or  are  operated,  in  the  same  proportion  that  the  length  of  the 
line  in  such  county,  city,  town  or  taxing  district  bears  to  the  whole  length 
of  lines  in  this  State." 

The  facts  show  that  the  Chesapeake  &  Ohio  Ry.  Co.,  on  the  1st  day  of 
January,  1896,  entered  into  a  lease  or  agreement  with  the  Louisville  &  Nash- 
ville R.  R.  Co.,  by  which  it  acquired  the  right  to,  jointly  with  it,  use  lt« 
line  of  railroad  from  Lexington  to  Louisville,  Ky.,  for  the  term  of  one  hun- 
dred years,  at  an  agreed  rental  of  160,000  per  annum.  A  copy  of  the  lease  or 
agreement  is  filed  in  the  record,  and  without  .setting  it  out  in  full,  we  note- 
the  following  terms,  as  expressive  of  the  use  which  the  two  corporations 
were  thereafter  to  have  in  the  road  in  question. 

In  what  may  be  called  the  preamble  it  is  recited  that,  "whereas  the  second 
party  (the  Chesapeake  &  Ohio  Ry.  Co. )  wLshes  to  use  in  common  with  the- 
flrst  party  that  part  of  the  railway  of  the  first  party  between  Louisville  and 
Lexington,  Ky.,"  etc.  In  the  first  part  of  the  agreement  it  is  said  that  "the- 
first  party  hereby  grants  to  the  second  parties,  jointly  and  severally,  the 
right  to  use  jointly  with  the  first  party  its  line  of  railway,"  etc. ;  and  in  the- 
sixth  clause  of  the  agreement  the  second  parties  accept  the  "grant  of  the 
right  to  jointly  use  the  railway  in  question." 
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It  is  contended  by  appellee  that  this  is  not  a  lease  within  the  meaning  of 
the  statute,  and,  although  the  Chesapeake  &  Ohio  By.  Go.  operates  its 
trains,  both  freif^ht  and  passenger,  over  the  line  of  the  LouisTille  &  Nash- 
ville R.  B.  Co.,  from  Lexington  to  Louisville,  as  freely  and  fully  as  if  it 
owned  the  road,  it  can  not  be  said  that  it  owns,  operates,  leases  or  controls 
it  within  the  meaning  of  section  4081  of  the  Statutes,  and.  therefore,  al- 
though the  line  in  question  passes  through  a  portion  of  Jefferson  county, 
the  corporation  can  not  be  said  to  operate  its  franchise  therein,  within  the 
meaning  of  the  section  of  the  statutes  quoted,  it  being  insisted  that  the 
agreement  between  the  two  roads,  for  the  joint  use  of  the  line,  is  not  a  lease, 
but  a  *'mere  traffic  arrangement." 

It  will  be  observed  that  section  4077,  after  enumerating  the  various  classes 
of  public  utility  corporations,  among  which  is  included  railroads,  provides 
that  they  "shall,  in  addition  to  the  other  taxes  imposed  by  law,  annually 
pay  a  tax  on  its  franchise  to  the  State,  and  a  local  tax  thereon  to  the  county, 
incorporated  city,  town  and  taxing  district,  where  its  franchise  may  be  ex- 
ercised." 

When  it  is  remembered  that  Louisville  is  one  of  the  termini  of  the  railroad 
in  question ;  that  it  is  the  largest  city  in  the  State,  having  a  population  of  over 
200,000  inhabitants,  and  that  this  agreement,  whether  it  be  a  lease  or  '*mere 
traffic  arrangement,"  by  which  an  annual  rental  of  $60,000  is  paid,  was 
effected  principally,  if  not  solely,  for  the  purpose  of  obtaining  an  entrance 
into  the  city,  it  is  difficult  to  comprehend  that  method  of  reasoning  which 
would  hold  that  the  corporation  does  not  exercise  its  franchise  therein.  But 
we  do  not  think  that  the  language  of  section  4081  leaves  any  room  for  con- 
struction on  this  subject.  Railroad  corporations  are  not  the  only  ones  whose 
franchises  are  to  be  taxed  under  the  statute;  express  companies,  sleeping  car 
companies,  dining  car  companies,  palace  and  chair  car  companies,  and  other 
like  corporations,  are  all  included  In  the  list  enumerating  whose  franchises 
are  to  be  taxed,  both  for  Stfite  and  local  purposes,  whenever  they  are  operated. 

Now  if  a  railroad  corporation  is  not  to  be  considered  as  operating  its 
franchise  along  and  over  a  line  which  it  does  not  own,  or  does  not  possess  the 
exclusive  right  to  use,  but  merely  has  a  "traffic  arrangement"  over,  then, 
for  the  same  reason,  the  express  companies,  sleeping,  dining,  palace  and 
chair  car  companies  can  not  be  said  to  operate  franchises  within  the  State, 
for  it  is  common  knowledge  that  these  corporations  do  not  either  own  or 
lease  lines  of  railway,  but  have  "traffic  arrangements"  by  which  their  roll- 
ing stock  is  operated  over  the  lines  of  railroad  corporations;  and  it  would 
follow,  therefore,  that,  although  they  ai-e  specially  enumerated  in  the  stat- 
ute, they  could  not  be  assessed  for  a  franchise  tax.  Could  it  be  said  that  the 
Adams  Express  Co.  does  not  operate  its  franchise  in  Louisville  because  it 
reaches  that  city  exclusively  by  means  of  "traffic  arrangements"  with  vari- 
ous railroad  corporations!-'  Suppose,  instead  of  having  the  "traffic  arrange- 
ment" in  question  with  the  Louisville  &  Nashville  R.  R.  Co.  from  Louis- 
ville to  Lexington,  circumstances  had  been  such  that  this  great  corporation 
would  have  been  forced  to  reach  Louisville  from  the  State  line  over  the 
tracks  of  the  Louisville  &  Nashville  R.  R.  Co.,  by  an  agreement  similar  to 
the  one  it  now  has  from  Lexington;  then,  under  the  reasoning  of  appellee 
in  this  case,  it  would  not  operate  a  franchise  in  the  State  at  all.    Neither 
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the  letter  nor  the  spirit  of  the  statute  in  question  will  admit  of  the  con- 
struotion  sought  to  be  placed  upon  it  by  the  appellee.  We  think  the  Chesa- 
peak3  &  Ohio  Railway  Go.  operates  its  franchise  in  Jefferson  county,  and 
the  arrangement  it  has  with  the  Louisville  &  Nashville  Railroad  Co.,  for 
the  joint  use  of  its  line,  is  a  lease  within  the  meaning  of  the  law. 

The  second  contention  of  appellee  is  equally  untenable  as  the  first.  Sev- 
eral years  ago  various  railroad  corporntlons,  among  which  was  the  Chesa- 
peake &  Ohio  Ry.  Co.,  instituted  actions  in  the  Franklin  Circuit  Court, 
seeking  to  enjoin  the  Board  of  Valuation  and  Assessment  from  certifying 
any  part  of  their  franchises  to  various  counties  for  local  taxation.  These 
cases  were  consolidated,  and  the  petitions  dismissed  by  the  circuit  court. 
An  appeal  was  prosecuted  to  this  court,  and  that  judgment  affirmed  in  the 
case  of  the  Southern  Ry.  in  Kentucky,  &c.  v.  Coulter,  Auditor.  A  careful 
reading  of  the  opinion  shows  that  these  various  corporations  contended  that 
their  franchises  were  not  liable  to  local  taxation,  for  reasons  not  necesstiry 
to  be  here  set  forth.  All  of  these  propositions  of  law  were  decided  adversely 
to  them,  and  it  was  held  that  their  franchises  were  liable  to  local  taxation 
under  the  statute. 

The  question  raised  in  this  case  was  not  involved  in  that.  The  county  of 
Jefferson  was  not  a  party  to  that  litigation,  and  the  questipn  as  to  whether 
or  not  it  was  entitled  to  have  its  proi)ortionate  part  of  the  franchise  tax  of 
the  Chesapeake  &  Ohio  Ry.  Co.  certified  for  local  taxation  was  not.  and 
could  not,  have  been  involved  therein.  What  the  court  decided  was,  that 
those  counties  then  applying  were  entitled  to  tax  the  franchises  of  the 
corporations,  but  it  was  nowhere  held,  either  by  express  language  or  impli- 
cation, that  any  county  not  then  applying  was  not  entitled  to  tax  them. 
The  court  undertook  to  decide,  and  did  decide,  the  rights  of  the  counties 
then  before  it,  but  not  the  rights  of  any  others.  There  might  be  room  for 
argunient  that  the  question  involved  in  this  case  was  adjudicated  adversely 
to  the  railroad  in  the  case  cited,  but  not  for  the  position  that  it  was  setrled 
in  its  favor. 

For  these  reasons  the  judgment  dismissing  appellant's  petition  is  reversed 
for  proceedings  consistent  with  this  opinion. 
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(Filed  February  5,  1904— Not  to  be  reported. ) 

1.  Lands -Conversion  of  i)y  husband— Where  various  conveyances  of  differ- 
ent tracts  of  land  to  the  husl)and  show  a  conversion  of  the  wife's  estate  and 
reduction  of  it  to  the  possession  of  the  husband,  a  court  of  equity  will  not 
interpose  to  provide  for  the  wife  to  the  exclusion  of  the  husband's  creditors. 

2.  Advertisement  of  lands  under  execution  Kile— Subsection  2  of  sectiou 
168*2,  Kentucky  Statutes,  requiring  lands  to  be  advertised  fifteen  days  before 
sale,  where  a  sale  was  made  after  only  ten  day's  advertisement  it  must  be 
set  aside. 

J.  Smith  Hays  and  W.  D.  Jackson  for  appellants. 

J.  D.  Atkinson  and  C.  F.  Spencer  for  appellees 

Appeal  from  Powell  Circuit  Court. 
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OpiDion  of  the  court  by  Judge  Nunn. 

It  appears  from  this  record  that  appellees,  Powers,  Little  &  Co.,  recovered 
a  judgment  in  the  Harlan  Circuit  Court  against  the  appellant,  John  Scott, 
and  one  J.  I.  Forrester  for  the  sum  of  $2W2.15,  with  Interest  from  the  1st  of 
August,  1897,  and  S2.29  cost,  and  the  appellees,  Havnes,  Henson  &  Co.,  re- 
covered in  the  same  court  at  the  same  time  a  judgment  against  the  same 
parties  for  the  sum  of  f368.30,  with  interest  from  the  1st  of  August,  18ft7, 
and  also  $9.29,  with  interest  from  date,  and  the  sum  of  110.85  costs.  On  the 
9th  of  April,  1898,  an  execution  was  Issued  on  each  of  these  judgments  and 
placed  in  the  hands  of  the  sheriff  of  Powell  county,  the  place  of  residence  of 
appellant,  John  Scott,  for  collection.  The  sheriff  levied  these  executions 
upon  a  tract  of  land  belonging  to  Scott,  and  on  the  6th  of  June,  1898,  sold 
the  land  to  satisfy  these  executions.  It  appears  from  the  returns  of  the  sheriff 
made  on  each  of  the  executions  that  he  sold  the  whole  survey  to  each  of  the 
appellees  at  the  price  of  1337.98,  stating  that  it  was  the  amount  of  each  of 
appellee's  debts,  Interest  and  sheriff's  commissions.  It  is  shown  by  the 
judgments  in  each  .of  the  cases  that  this  is  incorrect.  The  judgment  in  the 
Haynes,  Henson  &  Co.  case  being  for  a  greater  sum  than  1837.93,  and  in  the 
other  case  a  mnch  less  sum.  W«  suppose  that  the  plaintiffs  in  the  execution, 
the  appellees  here,  must  have  agreed  to  buy  the  land  jointly  and  as  equal 
partners,  and  the  one  owning  the  lesser  judgment  agreeing  to  pay  the  other 
the  difference  between  their  claim  and  the  $337.93. 

On  the  l.st  of  November,  1899,  the  appellees,  the  purchasers  of  this  land 
under  their  executions,  notified  the* appellants,  under  the  provisions  of  sec- 
tion K589of  the  Kentucky  Statutes,  that  they  would,  on  the  IGth  of  November, 
1899.  enter  a  motion  on  the  docket  of  the  Powell  Circuit  Court  for  a  judg- 
ment for  the  possession  of  the  land  so  purchased  by  them,  and  described  the 
land  by  metes  and  bounds.  The  appellants  answered,  and  stated  that  the 
levy  and  the  sale  made  under  the  execution  were  void;  among  the  reasons 
for  its  being  void  was  that  the  sheriff  advertised  it  for  only  ten  days  before 
the  sale.  They  further  alleged  that  this  land  belonged  to  Mary  Scott,  the 
wife  of  John  Scott.  The  issues  were  made  up,  proof  taken,  and  the  lower 
court  adjudged  that  the  defense  to  the  motion  was  insufficient,  and  directed 
a  writ  of  possession  to  issue  for  this  land  to  the  appellees.  Of  this  judgment 
the  appellants  complain. 

With  reference  to  the  claim  of  appellants  that  this  property  belongs  to 
Mary  Scott,  the  facts  with  reference  to  her  claim  and  right  to  the  land  are 
in  substance  as  follows:  It  appears  that  the  appellants  married  about  the 
jear  1878;  soon  after  their  marriage  her  mother  gave  her  about  S3()()  in 
money;  she  owned  a  small  piece  ot  land  which  she  sold  for  $75;  the  hus- 
band. John  Scott,  owned  a  small  piece  of  land  which  he  sold  for  *300,  which 
appellants  claim  were  invested  in  saw  logs  and  was  an  entire  loss  to  him; 
they  claim  that  her  money  was  invested  in  a  tract  of  land  bought  of  one 
King;  the  purchase  price  agreed  to  be  paid  was  $1,500;  that  appellant,  John 
Scott,  as  the  agent  of  his  wife,  sold  walnut  and  poplar  logs  from  this  land 
and  paid  the  l)a]ance  of  the  purchase  price,  and  besides  this  he  sold  $2,100 
worth  of  timber  off  this  land.  He  invested  this  money  in  another  tract  of 
land  purchased  from  otie  Carter  for  the  price  of  $3,500.  He  sold  the  timber 
off  this  land,  with  which  he  paid  the  l^alance  of  the  purchase  price,  and  then 
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sold  other  timber  and  both  tracts  of  land  to  one  Eager  for  the  price  of  $8,- 
600;  with  the  purchase  price  of  this  land  and  timber  he  had  about  to.OOO,  or 
16,500,  in  cash,  which  was  invested  in  the  land  in  controversy  herein.  All 
these  deeds  were  t  iken  to  and  in  the  name  of  John  Scott.  They  claim  that 
Mary  Scott  did  not  know  that  these  conveyances  were  made  to  John  Scott. 
They  say  that  in  January,  1898,  Mary  Scott  first  learned  that  these  deeds 
had  been  made  to  her  husband,  and  she  demanded  that  the  deed  to  the  Powell 
tract  of  laud  be  made  to  her,  and  her  husband,  John  Scott,  recognizing  his 
obligation  to  her,  they  joined  in  a  deed,  and  conveyed  this  Powell  county 
land  to  one  Roy  Hoskins  and  on  the  same  day  Koy  Hoskins  conveyed  it  to 
Mary  Scott.  And  on  the  28th  of  September,  1899,  the  appellants  conveyed 
this  land  to  one  Green  Osborne,  an  uncle  of  appellant,  Mary  Scott.  This 
deed  to  Osborne  was  made  after  the  levy  of  the  executions.  The  deeds  from 
appellants  to  Hoskins  and  from  Hoskins  to  Mary  Scott  were  made  after  the 
institution  of  appellees'  actions,  and  were  not  acknowledged  before  a  clerk 
or  oflScial  of  any  character. 

There  wns  no  proof  that  appellant,  John  Scott,  agreed  to  have  any  of  these 
conveyances  made  to  his  wife,  or  when  he  received  the  little  estate  oi  his 
wife  that  he  agreed,  in  consideration  thereof,  that  he  would  have  the  King 
land,  in  which  he  claims  it  was  invested,  conveyed  to  her,  and  even  if  he 
had.  under  the  authority  of  the  case  of  Darnaby  v.  Darnaby's  Ass'ee,  14 
Bush,  486,  she  could  not  assert  her  claim  now  to  the  property  as  against  the 
rights  of  creditors  of  her  husband,  they  having  no  notice  of  her  equities. 
The  evidence  of  the  various  conveyapces  of  the  different  tracts  of  land  to 
the  husband  show  a  conversion  of  the  wife's  estate  (if  she  had  any),  and  re- 
duction to  the  possession  of  it  by  the  husband,  and  when  this  is  done  a  court 
of  equity  will  not  interpose  to  provide  for  the  wife  to  the  exclusion  of  the 
huslwnd's  creditors.     (4Bu8h,  379. ) 

Under  all  the  facts  nnd  circumstances  of  this  case  we  are  satisfied  that  the 
deeds  from  appellants  to  Hoskins  and  from  Hoskins  to  Mary  Scott  and  the 
deed  from  appellants  to  Osborne  were  made  in  an  attempt  to  defraud  appel- 
lees, or  to  prevent  the  collection  of  their  judgments.  We  are  of  the  opinion, 
however,  that  the  lower  court  erred  in  granting  to  the  appellees  the  writ  of 
possession  for  this  land  for  several  reasons,  amongst  others  being  section 
1689  of  the  statutes  authorizes  a  purchaser  of  land  under  an  execution  sale 
to  obtain  a  writ  of  pos.session  upon  notice  after  obtaining  a  conveyance 
therefor.  It  is  nowhere  alleged  or  proven  that  appellees  had  obtained  a  con- 
veyance for  this  land,  nor  is  there  any  conveyance  to  them  by  the  sheriff 
copied  in  this  record.  The  record  is  silent  upon  this  question.  Another,  it 
is  alleged  in  the  pleadings  of  appellants  that  this  land  was  sold  under  these 
executions  and  was  only  advertised  ten  days  next  preceding  the  day  of  sale, 
and  this  allegation  is  proven  by  the  officer's  returns  on  the  executions  copied 
in  the  record.  Sub.section  2  of  section  16Si  of  the  Kentucky  Stiitutes  re- 
quires advertisements  in  such  cases  to  be  posted  for  fifteen  days  next  preced- 
ing the  day  of  sale.  As  stated,  it  appears  from  the  sheriff's  returns  of  the 
executions  he  sold  this  land  separately  and  to  each  of  the  appellees  for  half 
of  both  judgments,  and  it  also  appears  from  the  record  that  the  price  for 
which  the  land  was  sold  was  greatly  inadequate,  and  that  same  was  worth 
several  times  the  amount  of  both  debts.     For  these  errors  the  sales  made 
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under  the  ezeoutions  should  be  quashed.  The  appellees,  by  reason  of  their 
levies,  have  a  lien  upon  the  land,  and  on  the  return  of  this  cause  to  the  lower 
oourt  they  should  be  allowed  to  sell  so  much  of  the  land  as  will  pay  their 
debts. 

For  these  reasons  the  judgment  of  the  lower  oourt  is  reversed  and  the  oause 
remanded  for  further  proceedings  consistent  with  this  opinion. 


CAMBPELL,  &c.  v.  COMBS. 

(Filed  January  6,  1904— Not  to  be  reported. ) 

Boundary  of  lands— Limitation— Oral  agreement— The  agreement  by  the 
father  and  his  sons  entered  into  orally  with  the  owner  of  an  overlapping 
patent  as  to  a  division,  the  agreement  being  observed  for  a  long  period  of 
time,  was  binding  upon  the  children  and  their  vendees. 

J.  J.  C.  Bach  and  N.  H.  Miller  for  appellants. 

Bailey  P.  Worten  and  Jesse  Morgan  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellee  secured  a  judgment  for  |210  against  appellants  for  a  trespass  upon 
her  land,  by  cutting  and  hauling  away  timber  trees  therefrom.  Of  this  judg- 
ment appellants  complain.  The  facts,  in  substance,  are  as  follows:  Prior  to 
the  year  1860  Nicholas  Combs  was  the  owner  by  patent  from  the  Common- 
wealth of  Kentucky  of  several  tracts  of  land  on  First  creek,  and  McCager 
Napier  was  the  owner  of  lands  on  Sixteen  Mile  creek.  One  of  Napier's 
patents  for  400  acres  was  issued  to  and  in  the  name  of  his  sons,  Patrick  B. 
and  McCager  S:  Napier.  This  patent  extended  over  the  ridge  between  Six- 
teen Mile  creek  and  First  creek,  and  a  portion  of  it  was  situated  on  the 
waters  of  First  creek,  and  it  was  on  this  portion  of  the  400-acre  patent  where 
the  trespass  was  committed.  A  portion  of  the  lands  patented  to  Nicholas 
Combs  extended  over  this  dividing  ridge,  and  was  situated  on  Sixteen  Mile 
creek.  The  proof  shows  without  much,  if  any,  contradiction  that  in  the 
year  1860  Combs  and  Napier,  for  himself  and  boys,  entered  into  an  oral 
agreement  by  which  it  was  agreed  that  the  top  of  the  dividing  ridge  between 
First  and  Sixteen  Mile  creeks  should  be  the  line  between  their  lands;  that 
Napier  and  his  children  were  to  have  all  of  the  land  of  Combs  on  Sixteen 
Mile  creek  and  Combs  all  the  Napier  lands  on  First  creek.  At  the  time  of 
this  agreement  Combs  lived  on  First  creek  and  Napier  and  his  boys  on  the 
other  creek,  and  each  from  that  time  recognized  this  agreed  line,  and 
claimed  to  it  as  long  as  they  lived,  and  their  children  and  heirs  recognized 
it  as  the  true  line  until  the  year  1894,  when  appellants,  as  vendees  of  Patrick 
B.  Napier  and  McCager  Napier,  Jr. ,  took  possession  of  that  part  of  tlie  400- 
acre  patent  in  controversy.  Appellee  claims  under  a  division  of  the  lands  of 
Nicholas  Combs,  and  her  part  in  the  division  fell  on  this  400-acre  patent. 
Appellee  and  those  under  whom  she  claims  have  been  in  the  actual,  adverse 
possession  of  the  lands  in  controversy  since  1860.  The  only  question  to  be 
determined  is  whether  this  agreement  made  by  McCager  Napier  for  himself 
and  boys  was  binding  upon  the  boys.    The  agreement,  being  oral,  was  not. 
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binding,  of  itself,  on  any  of  the  parties;  but  when  the  parties  to  the  agree- 
ment and  those  interested  execute  it,  and  acquiesce  in  it,  they  ought  not  to 
be  allowed  to  revoke,  as  in  this  case,  twenty -five  or  thirty  years  after  the 
-agreement  was  made.  In  the  case  of  Alexander  v.  Parks,  24  Ky.  Law  Rep., 
2113,  this  court  said :  *' We  do  not  mean  that  such  an  agreement  is  irrevocable. 
Any  party  to  the  agreement  may  renounce  it,  within  the  proper  time,  or 
avoid  it  by  the  institution  of  proper  proceedings,"  etc.  The  case  of  Grigsby 
V.  Combs,  &c.,  was  one  which  involved  the  same  question  as  in  the  case  be- 
fore us.  The  court  in  that  case  said:  "We  are  of  the  opinion,  however,  that 
both  in  principle  apd  by  authority  an  agreement  of  this  nature  can  be  up- 
held. It  is  no  more  a  swap  of  lands  than  results  by  reason  of  agreed  cor- 
ners between  neighbors,  or  agreed  division  fences,  and  these  amicable 
arrangements  have  been  sanctioned  by  repeated  adjudications."  These 
«ases  and  the  authorities  therein  cited  are  conclusive  of  this  case. 
Perceiving  no  error,  the  judgment  of  the  lower  court  is  affirmed. 


ANDERSON,  &c.  v.  MUNDO  &  McGRAW. 

(Filed  January  6,  1904— Not  to  be  reported.) 

Parent  and  child— Adopted  child— Property  of  child— Under  section  2072, 
Kentucky  Statutes,  providing  that  one  adopting  chlla  shall  be  under  the 
same  responsibilities  as  if  the  child  were  his  own,  the  property  of  such  child 
-can  not  be  reached  by  creditors  of  parent  on  the  ground  that  provision  for 
maintenance  had  been  borne  by  parents. 

Wm.  P.  McClain  for  appellants. 

Montgomery  Merritt  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant,  Addie  R.  Anderson,  as  surety  for  her  husband,  was  indebted  to 
appellees  in  the  sum  of  1359.32,  which  was  reduced  to  judgment  in  1901.  An 
execution  having  been  returned  "no  property,"  this  suit  was  filed  by  the 
•creditors,  seeking  to  subject  a  fund  arising  from  a  sale  of  land,  the  title  to 
which  appeared  to  be  in  Edna  Earle  Anderson,  an  adopted  daughter  of  ap- 
pellant, Addie  R.  Anderson.  It  was  claimed  by  the  creditors,  and  accord- 
ingly ailjmlged  by  the  trial  court,  that  the  land  was  bought  with  money 
belonging  to  the  debtor,  the  title  being  taken  to  the  daughter  to  defraud 
creditors.  The  proof  shows  that  Mrs.  Anderson  and  her  husl>and,  when  in 
apparently  easy  circumstances,  took  their  niece,  Edna  Barle,  when  about 
eighteen  months  old,  to  rear  as  their  own  child.  They  had  no  children  born 
to  them.  Later  they  adopted  Edna  Earle  by  proceedings  in  court,  under  the 
statute  (section  2071,  Kentucky  Statutes,  1899),  as  their  heir  at  law.  In  the 
meantime  the  child's  parents  and  certain  of  her  uncles  had  given  to  her 
various  sums,  amounting  to  about  $1,100,  which  had  been  turned  over  to  G. 
W.  Anderson,  husband  of  appellant,  Addie  R.  Anderson,  to  keep  till  the 
child  should  arrive  at  twenty-one  y*^ars  of  age,  or  till  it  was  required  in  her 
education.  The  foster  piirents  continued  to  hold  her  money  separate  from 
their  own,  paying   her  ordinary  expenses  of  schooling,  clothing,  etc.,  with 
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their  own  means,  as  parents  ordinarily  do.  A  short  while  before  the  girt 
arrived  at  twenty-one  hpr  money  was  invested  in  the  land.  In  the  mean- 
time the  foster  parents  had  lost  most  of  their  means,  and  were  not  able  to- 
complete  the  education  of  the  daughter,  who  was  being  trained  as  a  musi- 
cian. So  she  sold  the  land,  and  deposited  a  part  of  the  money  in  bank  to  her 
own  creidt,  intending  to  finish  the  course  in  music  with  it.  It  was  this  pur- 
chase money  that  was  attached  for  the  debts  of  the  parents.  The  proof  ia 
overwhelming  that  the  money  belonged  to  the  girl.  There  was  not  a  syllable 
of  evidence  to  the  contrary.  The  foster  parents  had  a  right  to  adopt  this 
child.  They  had  a  right  to  assume  toward  her  a  relation  of  duty  and  care. 
Having  done  60,they  might  use  a  not  unreasonable  proportion  of  their  means- 
in  educating  her  and  clothingher  during  her  minority,  exactly  as  if  she 
were  their  own  child,  without  ground  of  complaint  from  their  creditors. 
Indeed  she  was  adopted  before  the  liability  to  appellees  was  created.  The- 
debtors'  duty  to  the  child  was  prior  in  time,  and  certainly  equal  in  dignity 
to,  if  not  greater  than,  their  obligation  to  their  creditors,  appellees.  There- 
fore, it  is  not  a  case  of  '*  being  generous  before  being  just. " 

To  the  claim  of  the  creditors  that  the  foster  parents  became  creditors  of 
the  child,  Edna  Earle,  by  spending  their  own  means  in  educating  and  cloth- 
ing her,  when  she  herself  had  means,  it  is  a  sufficient  answer  that  the  statute 
(section  2072)  places  the  person  adopting  a  child  "under  the  same  re- 
sponsibilities as  if  the  person  so  adopted  were  his  own  child."  Appellant 
seems  to  have  done  no  more  for  this  child  than  was  reasonable  for  a  mother 
to  have  done  for  her  own  daughter,  under  the  circumstances. 

The  judgment  of  the  circuit  court  subjecting  any  part  of  the  fund  must  be 
revented  and  the  cause  remanded,  with  directions  to  dismiss  the  petition  so 
far  as  appellant,  Edna  Earle  Anderson,  is  concerned. 


BOHNE,  &c.  V.  BLANKENSHIP.  &c. 
(Filed  January  6,  1904— Not  to  be  reported. ) 

1.  P,ablic  highways— Where  one  dedicated  land  as  a  public  highway  which 
dedication  was  accepted  by  the  public,  owner  of  adjacent  lands  not  author- 
ized to  appropriate  it  to  his  own  use  where  public  u.se  had  temporarily  been 
abandoned. 

2,  Same— Injunction— Where  a  strip  of  land  was  dedicated  as  a  highway,  a 
subsequent  purchaser  of  a  lot  adjacent  to  the  strip  has  an  interest  in  the 
strip  in  the  nature  of  an  appurtenance  to  his  lot,  and  he  may  maintain  ai^ 
action  for  an  injunction  to  prevent  obstruction  of  it. 

Charles  Carroll  for  appellants. 

Fairleigh,  Strauss  &  Fairleigh  for  appellees. 

Appeal  from  BuUitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  parties  to  this  appeal  and  suit  have  title  to  adjoining  lots  from  a  com- 
mon grantor.  In  the  deed  to  appellees  the  grantor  reserved  a  fifteen -foot 
strip  of  land  adjoining  a  railroad  right  of  way  as  a  public  highway,  ex- 
pressly dedicating  it  to  the  use  of  the  public.     The  county  court,  by  an  order 
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of  record,  hai  accepted  the  proposed  dedication ,  but  has  not  allotted  handa 
to  work  it.  Appellees  built  a  fence  across  and  along  the  passway  so  as  to 
hinder  its  use  by  the  public.  Appellants  sue  to  restrain  the  continuing  of 
the  obstruction.  Appellees  adroit  the  right  of  the  public  to  the  passway. 
but  say  that,  until  the  proper  public  authorities  have  actually  taken  chaivce 
of  the  road  and  put  it  in  lit  condition  for  travel,  they  may  obstruct  it  with 
impunity. 

We  are  of  opinion  that  after  land  has  been  dedicated  by  the  owner  to  the 
use  of  the  public  as  a  highway,  and  the  dedication  has  been  accepted  by  or 
on  behalf  of  the  public,  as  has  been  done  in  this  case,  the  right  of  the  public 
to  use  it  without  hindrance  from  the  owner  of  the  burthened  estate  is  com- 
plete. It  will  not  do  to  say  that,  if  the  public  authorities  fail  to  keep  a  road 
in  proper  repair,  the  owner  of  the  adjacent  premises  may  appropriate  it  to 
his  private  use,  even  temporarily.  The  public  lose  none  of  their  rights,  onoe 
acquired,  to  use  a  highway  merely  because  some  public  servant  has  omitted 
to  do  his  duty  in  keeping  the  way  in  repair. 

It  is  also  claimed  that  appellants,  owners  of  an  adjacent  property,  had  no 
such  particular  interest  as  warranted  their  suit  for  relief  against  the  main- 
tenance of  a  public  nuisance  by  injunction.  But  appellants  have  an  interest 
in  the  free  and  unobstructed  use  of  the  passway  beyond  that  of  the  public 
generally.  The  way  in  question  was  dedicated  by  the  former  owner  when 
he  divided  the  original  tract  of  land  into  lots  for  sale,  intending  thereby 
clearly  to  afford  a  way  of  outlet  from  appellants'  lot.  Their  use  of  the  pass- 
way  is  in  the  nature  of  an  appurtenant  to  their  lot,  the  obstruction  of  which 
gives  them  a  right  of  action  for  relief  by  injunction.  Damages  recoverable 
from  a  solvent  intorferer  in  such  case  is  not  an  adequate  remedy. 

The  judgment  of  the  circuit  court  dismissing  appellant's  petition  is  re- 
versed and  the  cause  is  remanded,  with  directions  to  enter  Judgment  grant- 
ing the  injunction  prayed  for. 


BLOOM  V.  WANNER. 
(Filed  January  C,  1904— Not  to  be  reported.) 

1.  Landlord  and  tenant— Notice— Where  a  contract  of  tenancy  provided 
that  in  the  event  the  premises  were  sold  within  a  certain  time  and  that  upon 
a  certain  date  after  notice  in  writing  that  the  purchaser  desired  possession, 
the  notice  was  not  a  statutory  one  and  personal  service  was  sufficient. 

2.  Same— Kvidence— The  fact  that  a  notice  to  a  tenant  was  mailed  was 
admissible  in  evidence  upon  an  issue  as  to  its  service. 

Marrett  &  Marrett  for  appellant. 

Crawford  &  Kreiger  for  apptllee. 

Appeal  from  Jefferson  Circuit  Court,  Connu  in  Pleas  Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  7th  of  October,  1«()1,  B.  S.  Nicholson  leased  to  the  appellant,  Sol 
Bloom,  two  houses  on  East  Jeflferson  street,  in  Louisville,  for  a  term  of  five 
years  at  a  rental  of  125  per  month.  By  the  terms  of  the  lease  Bloom  agreed 
to  surrender  the  possession  of  one  or  lx)th  houses,  In  the  event  they  were 
sold  by  his  lessor  during  the  continuance  of  the  lease,  to  the  purchaser, 
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thirty  davs  after  the  receipt  by  him  of  notice  in  writing  that  the  purchaser 
desired  the  possession  thereof.  On  the  ISth  of  August,  1902,  Nicholson  sold 
and  conveyed  these  houses  to  the  appellee,  Julius  Wanner,  and  on  that  day 
wrote,  addressed  and  mailed  to  the  appellant,  properly  stamped,  the  follow- 
ing communication:  "Louisville,  Ky.,  Aug.  18.  1902.  Mr.  Sol  Bloom:  I 
have  sold  the  houses,  numbers  531  and  588  East  Jefferson  street,  to  Mr.  Julius 
Wanner,  and  he  asked  me  to  notify  you  that  he  wanted  possession  of  said 
property  thirty  days  from  this  date,  and  I  hereby  notify  you,  as  required  by 
your  lease,  to  give  Mr.  Whinner  full  possession  of  said  property  within  thirty 
days  from  this  date,  in  as  good  order  as  you  received  it,  ordinary  wear  and 
tear  excepted,  according  to  the  condition  of  the  lease."  On  the  18th  of  Au- 
gust, 1903,  the  appellee,  Julius  Wanner,  directed  to  the  appellant,  at  his 
proper  address,  the  following  properly  stamped  letter:  "Louisville,  Ky., 
Aug.  18,  1902.  Mr.  Sol  Bloom,  City— Dear  Sir:  having  purchased  the  prop- 
erty of  B.  S.  Nicholson,  541  and  543  East  Jefferson,  I  hereby  notify  you  that 
I  wish  possession  of  this  property  thirty  days  from  the  date  of  «ile,  August 
18,  according  to  your  contract  with  him.  Mr.  Nicholson  has  no  doubt  noti- 
fied you  of  the  transfer  as  he  promised  to  do.  You  would  oblige  me  by  turn- 
ing over  to  me  the  leases  and  any  money  collected  in  advance  at  that  time  on 
this  property."  On  the  19th  of  September,  1902,  the  appellee.  Wanner,  sued 
out  a  writ  of  forcible  detainer  against  the  appellant,  Bloom,  for  the  posses- 
sion of  these  houses,  and  a  trial  before  a  justice  of  the  peace  resulted  in  a 
judgment  for  the  appellant.  The  appellee  within  three  days  filed  a  traverse 
of  the  finding  of  the  jury  with  the  justice  of  the  peace,  and  carried  the  case 
to  the  circuit  court.  Upon  the  trial  in  the  circuit  court  appellee  was  per- 
mitted, over  the  objections  of  appellant,  to  read  as  evidence  of  notice  to  ap- 
pellant to  vacate  the  property  the  letters  quoted  supra.  The  appellant  was 
then  introduced  as  a  witness,  and  testified  that  he  had  seen  an^nccount  of 
the  sale  of  the  leased  property  to  appellee  in  a  newspaper,  and  that  on  the 
15th  of  September  he  went  to  his  office  ond  paid  him  $26  as  rent  for  the 
houses  for  the  month  beginning  with  the  15th  of  September  and  ending 
with  the  15th  of  October,  1902,  and  took  a  written  receipt  therefor,  which  he 
produced.  He  did  not  deny,  however,  the  receipt  by  him  of  either  of  the 
written  notices.  Appellee  admitted  the  execution  of  the  p^celpt,  but  stattrd 
that  he  supposed  the  money  was  paid  to  him  for  the  rent  of  the  property  for 
the  thirty  days  for  which  appellant  was  permitted  to  occupy  it  after  his  pur- 
chase, and  testified  that  appellant  agreed  at  that  time  to  surrender  the  prop- 
erty at  the  end  of  thirty  days  from  the  13th  of  August,  1902.  The  trial  in 
the  cimuit  court  resulted  in  a  judgment  for  appellee,  and  Bloom  has  ap- 
pealed. 

The  main  ground  relied  on  by  him  for  a  reversal  is  that  the  trial  court 
«rred  in  admitting  as  evidence  the  written  notice  mailed  to  him  by  Nichol- 
son and  appellett  on  the  13th  and  18th  of  August,  respectively,  and  insists 
that  the  notice  required  by  the  written  contract  was  the  statutory  notice, 
which,  to  be  effectual,  required  jiersonal  service  upon  the  appellant.  In  our 
opinion  the  contention  of  appellant  is  not  well  taken.  The  contract  be- 
tween the  parties  provided  for  thirty  days'  notice  in  writing.  There  is  no 
stipulation  for  a  personal  service,  or  that  the  course  provided  by  the  statute 
should   be  followed.     Whilst  the  mere  mailing  of  the  letters  to  appellant 
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which  contained  the  written  demand  for  the  possession  created  no  legal  pre- 
sumption that  such  letters^and  notices  were  actually  received  by  him,  it  was 
proper  testimony  upon  the  question,  and,  in  the  absence  of  any  denial  of 
their  receipt  by  him,  was  sufficient  to  warrant  the  conclusion  by  the  trial 
court  that  they  had  actually  been  received  by  him.  (Sullivan,  &c.  v.  Kuy- 
kendall,  89  Ky.,  488,  56  Am.  Bep.,  901.) 

Several  technical  objections  are  relied  on  by  appellant,  but,  in  our  opin- 
ion, the  judgment  appealed  from  is  in  conformity  with  the  weight  of  the 
evidence,  and  the  judgment  is,  therefore,  affirmed. 


WOODRUFF,  &c.  V.  COMMONWEALTH. 
(Filed  January  6,  1004— Not  to  be  reported.) 

1.  Criminal  law— Appends— Where  there  is  any  evidence  to  support  the  ver- 
dict in  a  criminal  action  it  will  not  be  disturbed  upon  appeal. 

9.  Same— Misconduct  of  juror^The  question  as  to  misconduct  of  juror 
raised  for  the  first  time  on  motion  for  new  trial  will  not  be  considered  upon 
appeal  because,  pursuant  to  section  £81,  Criminal  Code,  it  is  not  subject  ta 
exception. 

W.  H.  Yost  for  appellants. 

Hunter  Wood  &  Son  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellants  were  convicted  and  sentenced  to  life  imprisonment  under  au 
indictment  charging  them  with  the  murder  of  Robert  H.  Coffey.  Although 
some  seven  grounds  for  a  new  trial  are  set  out  in  the  motion  before  the  cir- 
cuit court,  only  two  are  presented  by  the  brief  of  counsel  for  appellants  in 
this  case,  namely:  First,  that  the  verdict  was  influenced  and  brought  about 
by  passion  and  prejudice,  and  was  contrary  to  the  evidence;  and,  second, 
that  the  court  erred  in  refusing  a  new  trial  on  account  of  the  misconduct  of 
one  of  the  jury.  An  examination  of  the  other  grounds,  not  discussed  in  the- 
brief,  fails  to  disclose  wherein  the  court  erred  to  any  extent. 

There  was  a  great  conflict  of  evidence  concerning  appellants'  guilt.  If  the 
witnesses  for  appellants  were  believed,  it  would  be  impossible  for  the  jury 
to  have  returned  their  verdict.  On  the  other  hand,  if  the  evidence  of  the 
Commonwealth  witnesses  was  believed,  there  was  enough  to  sustain  the 
verdict  in  this  case.  In  the  criminal  practice  in  this  State  there  is  probably 
no  question  as  thoroughly  fixed  as  that  this  court  can  not,  and  will  not,  in- 
terfere with  the  verdict  of  a  jury  where  there  is  any  evidence  to  support  it. 
An  examination  of  the  following  cases,  not  mentioning  a  great  number  of 
others,  would  seem  to  be  sufficient  to  conclude  this  inquiry;  Travis  v. 
Commonwealth,  96  Ky.,  77,  16  Ky.  Law  Rep.,  263;  White  v.  Commonwealth, 
96  Ky.,  180;  Nantz  v.  Commonwealth,  16  Ky.  Law  Rep.,  610;  Vowells  v. 
Commonwealth,  88  Ky.,  198;  Patterson  v.  Commonwealth,  86  Ky.,  313; 
Jackson  v.  Commonwealth,  100  Ky.,  939;  Pace  v.  Commonwealth;  Barnes  v. 
Commonwealth,  101   Ky.,  656;  Nelson   v.    Commonwealth. 

The  alleged   misconduct  of  the  juror,  George  W.  Embry,  is  that  Embryo 
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became  incompetent  to  proceed  with  the  trial  on  account  of  mental  aberra- 
tion, characterized  in  the  arfrument  as  temporary  lunacy.  It  was  attempted 
to  be  shown  uiron  the  motion  for  a  new  trial,  where  the  matter  was  first  pre- 
sented to  the  trial  court,  that  Embry  was  laboring  under  a  hallucination 
that  he  was  being  tried  for  some  offense ;  that  certain  o£Bcers  of  the  court 
and  other  persons  were  his  prosecutors.  On  the  contrary,  a  number  of  the 
jurors,  the  physician  who  had  attended  Embry,  and  the  sheriff  who  had  cus- 
tody of  the  jury,  all  testified  that  Embry's  indisposition  was  physical  only, 
did  not  affect  his  mind,  and  did  not  disqualify  him  from  his  duties  as  juror; 
that  his  intellect  was  clear,  and  his  will  and  judgment  apparently  uninflu- 
enced by  his  physical  condition.  It  furthermore  appeared  that  the  condition 
of  the  juror  (the  trial  having  lasted  for  several  days)  was  brought  to  the 
attention  of  the  learned  trial  judge,  who  personally  examined  the  juror  and 
questioned  him  at  the  time  concerning  his  ability  to  proceed  with  the  trial, 
and,  being  satisfied  from  his  answer  and  from  the  inspection  of  the  court 
that  he  was  able,  the  trial  was  proceeded  with  without  objection.  We  are 
satisfied,  from  an  examination  of  the  record,  that  the  juror  was  not  incom- 
petent because  of  any  mental  infirmity;  at  least  it  is  not  shown  that  he  was. 
But  a  more  serious  objection  to  the  consideration  of  this  ground  Is  presented 
by  the  fnct  that  the  question  arose  for  the  first  time  upon  the  motion  for  a 
new  trial.  Under  the  provision  of  section  2hl  of  the  Criminal  Code  the 
decisions  of  the  court  upon  the  motion  for  a  new  trial  are  not  subject  to  ex- 
ceptions, and  consequently  are  not  reviewable  on  apx)eal.  (Smith  v.  Com- 
monwealth, 100  Ky.,  133;  Sawyers  v.  Commonwealth,  18  Ky.  Law  Rep..  667; 
Terrell  v.  Coninionwealth,  13  Bush,  24«;  Kennedy  v.  Commonwealth,  14 
Bush,  843;  Redmond  v.  Commonwealth,  82  Ky.,  334;  BrOwn  v.  Common- 
wealth, 14  Bush,  400;  Fuqua  v.  Commonwealth;  Vinegar  v.  Common- 
wealth, 20  Ky.  Law  Rep.,  412. ) 

The  record  fails  to  show  any  error  of  the  trial  court  to  which  appellants 
objected  or  excepted.  Under  the  repeated  adjudications  of  this  court,  wo 
are  without  power  to  examine  further  the  matters  complained  of  in  argu- 
ment as  constituting  the  grounds  for  this  appeal. 

Therefore,  the  judgment  must  be  affirmed. 


LOGSDEN  V.  STERN. 

(Filed  January  6,  1904.) 

Husband  and  wife— Evidence— By  the  provision  of  section  60H,  Civil  Code, 
as  amended  by  the  act  of  February  23,  1898,  lx)th  the  husband  and  wife  may 
testify  as  to  the  facts  within  their  knowledge,  but  they  shall  not  be  allowed 
to  testify  as  to  the  same  facts  or  transaction. 

Harry  A.  Shaw  and  J.  D.  Reed  for  appellant. 

W.  P.  Lincoln  and  Leiber  &  Lincoln  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  from  the  record  that  appellee,  Mrs.  E.  Stern,  is  the  owner  of  a 

vol.  25—104 
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«tore  in  the  city  of  Ijouisville,  and  that  her  husband,  Jacob  Stem,  is  the 
•manager  thereof,  and  that  some  two  or  lihree  years  since  either  the  appel- 
ant, Jesse  G.  Loffsden,  or  his  sou,  Tony  Ix)gsden,  purchased  of  £.  Stern, 
lier  husband,  Jacob  making  the  sale,  a  suit  of-  clothes  at  the  price  of  $12.50. 
Some  time  after  the  sale  the  appellee,  by  her  husband  and  manager,  insti- 
tuted a  suit  for  the  balance  of  this  account,  to  wit,  tH.50,  against  appellant, 
Jesse  G.  Logsden,  and  obtained  an  attachment,  and  caused  the  Continental 
Tobacco  Co.,  for  whom  appellant  was  laboring,  to  be  summoned  as  gar- 
nishee.    The  case  was  tried  in  the  justice's  court,  and  appellee  was  defeated. 

Then  appellant  instituted  this  action  in  the  circuit  court  to  recover  $1,600 
damages  for  the  malicious  prosecution  of  this  suit  in  the  justice's  court 
without  any  probable  cause.  The  theory  of  appellant  was  that  the  suit  of 
clothes  was  sold  to  Tony  Logsden,  and  that  he  was  in  no  way  responsible  to 
appellee  for  same:  while  appellee  contended  that  the  suit  whs  sold  to  appel- 
lant for  his  son,  Tony,  and  that  he  assumed  the  payment  of  the  purchase 
price.  On  the  trial  of  this  action  many  exceptions  were  taken  by  the  parties, 
but  all  were  immaterial,  and  did  not  .seriously  prejudice  the  rights  of  the 
parties,  except  possibly  one,  and  that  was  appellee  intruduced  as  a  witness 
in  her  behalf  her  huslmnd,  the  manager  of  her  store,  after  she  had  testified 
for  herself.  The  facts  with  reference  to  this  matter  were  these:  Appellant 
introduced  hims^'lf  and  son,  Tony,  both  sustaining  appellant's  contention 
that  the  clothes  were  not  sold  to  or  on  his  behalf,  but  to  the  sou,  Tony. 
Then  oppellant  introduced  as  a  witness  one  Smith,  who  stated  that  aft-er  the 
clothes  were  sold  he  was  in  the  storeroom  of  appellee,  Mrs.  E.  Stern,  and 
she  asked  him  if  he  knew  the  Liogsdens.  He  answered  her  that  he  knew  the 
old  gentleman  very  well  when  they  lived  in  Klizabethtown,  Ky. ;  that  he 
was  a  good  honest  man;  but  that  he  did  not  know  the  young  man  very  well, 
as  he  was  a  mere  lx)y  at  that  time.  Then  Mrs.  Stern  said  to  him  that  she 
did  not  have  anything  against  the  old  man,  but  that  she  had  a  claim  against 
the  boy,  and  it  was  as  to  him  that  she  desired  information.  Appellee  was 
then  introduced  as  a  witness,  and  denied  having  had  any  such  conversation 
with  Smith,  or  that  she  had  ever  seen  Smith.  Then  her  husband,  Jacob 
Stern,  her  agent  and  manager,  testified  with  reference  to  the  sale  of  the 
clothes,  and  the  institution  and  prosecution  of  the  action  in  the  magistrate's 
court  as  the  agent  of  appellee.  To  this  t**stiniony  of  Jacob  Stern  appellant 
objected  and  exci'pted. 

The  competency  of  this  witness  must  be  governed  by  the  first  subdivision 
of  6%  of  the  Civil  Code  of  Practice,  which  is  as  follows:  "Neither  a  husband 
nor  his  wife  shall  testify,  even  after  the  cessation  of  their  marriage,  con- 
cerning any  communication  between  them  during  marriage.  Nor  shall 
either  of  them  testify  against  the  other.  Nor  shall  either  of  them  testify  for 
the  other,  except  in  an  action  for  lost  baggage  or  its  value  against  a  com- 
mon carrier,  an  innkeeper  or  a  wrongdoer,  and  in  such  action  either  or  both 
of  them  may  testify;  and  except  in  action  which  might  have  been  brought 
by  or  against  the  wife,  if  she  had  been  unmarried,  and  in  such  actions 
either,  but  not  both,  of  them  may  testify.  [And  except  that  when  a  hus- 
band or  a  wife  is  acting  as  agent  for  his  or  her  consort,  either  of  them  may 
testify  as  to  any  matter  connected  with  such  an  agency.]"  The  words  in 
brackets  added  by  act  of  February  23,  1898.    (Acts  1898,  page  1,  chapter  1.) 
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?rhe  result  of  the  question  under  consideration  depends  on  the  meaning  and 
"tionstruction  of  this  amendment  of  1808.  Under  the  common  law,  as  well  as 
tinder  the  proTlsion  of  the  Code,  husband  and  wife  were  and  are  prohibited 
trom  testify infir  for  or  against  each  other.  But  the  Code  makes  esoeptiona 
to  this  rule.  The  first  exception  is  as  to  lost  baggage,  and  permits  either  or 
•both  to  testify:  second,  in  actions  which  might  have  been  brought  by  or 
-against  the  wife,  if  she  had  l^een  unmarried.  In  such  an  action  either,  but 
not  both,  may  testify. 

The  third,  and  last,  exception  is  this  amendment,  which  permits  either  to 
testify  as  to  any  matter  connected  with  such  an  agency,  when  either  has  acted 
•as  the  agent  of  the  other  in  any  transaction.  This  amendment  has  never 
been  construed  by  this  court.  It  is  a  well-recognized  rule  in  construing  a 
statute  that  the  court  should  endeavor  to  ascertain  the  meaning  and  intent 
of  the  general  assembly  in  enacting  the  statute,  and  give  it  the  construction 
and  effect  intended.  When  the  general  assembly  enacted  this  amendment 
it  had  before  it  the  section  of  the  Code  referred  to,  and  the  prior  body  in  the 
^jase  of  lost  baggage  had  used  the  words  "either  or  both,"  and  in  an  action 
by  or  against  the  wife  with  reference  to  her  individual  rights  used  this  lan- 
guage: "Either,  but  not  both,  may  testify."  In  this  amendment  the  words 
"either  of  them  may  testify"  are  used  without  adding  the  words  "or  both," 
•as  in  the  first  exception,  or  adding  the  words  "but  not  both,"  as  used  in  the 
second  exception,  but  did  add  words  significant  of  the  meaning  and  intent 
of  the  legislative  will  by  adding  these  words,  "as  to  any  matter  connected 
"With  such  an  agency."  It  is  to  be  assumed,  therefore,  that  by  the  use  of 
the  words  "either  niny  testify"  the  law  intended  to  restrict  the  testimony 
in  relation  to  matters  coming  within  such  facts  as  might  be  Icnown  by  one 
of  the  parties  only.  Is  it  not  more  reasonable  to  presume  that  the  legisla- 
ture intended  that,  when  part  of  the  facts  are  within  the  knowledge  of  one 
-and  part  within  the  knowletlge  of  the  other  exclusively,  each  may  testify  to 
the  facts  within  his  or  her  own  knowledge,  but  that  both  can  not  testify 
with  reference  to  the  same  facts  or  njatters^  To  make  the  matter  plain, 
suppose  appellee  had  sold  to  appellant  many  articles  of  merchandise  at  differ- 
ont  dates.  Half  of  the  articles  had  been  sold  and  delivered  by  her,  and  the 
other  half  by  her  husband  as  her  agent.  She  had  no  personal  knowledge  of 
the  sales  nuide  by  her  husband,  and  he  was  likewise  ignorant  of  the  sales 
made  by  her,  and  she  had  sued  appellant  on  the  account,  and  he  had  con- 
troverted the  claim.  To  construe  this  amendment  to  the  Code  as  contended 
by  appellant  she  would  lose  one-half  of  her  claim.  Our  construction  is  that 
she  might  testify  us  to  the  sales  made  by  her  and  her  agent  as  to  the  sales 
made  by  him,  but  if  both  were  present  at  the  stile,  only  one  could  testify. 
TThe  act  of  1894  (Act  1894,  page  ITH,  chapter  76),  commonly  known  as  the 
^*Welssinger  Act,"  greatly  enlarged  the  power  of  married  women  In  lespect 
to  making  contracts,  the  bringing  of  actions,  and  in  the  control  of  their 
property.  The  right  to  make  contracts  and  to  bring,  prosecute  and  defend 
actions  in  most  cases  would  be  a  barren  one  unless  accompanied  by  the  right 
tio  give  testimony  in  its  support.  In  the  case  at  bar,  unless  the  appellee  had 
been  permitted  to  testify  In  rebuttal  of  the  testimony  of  Smith,  she  would 
have  been  helpless  to  protect  herself  and  property. 

The  judgment  of  the  lower  court  is  affirmed. 
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TAYLOR,  &c.  V.  RUSSELL,  &c. 
(Filed  February  5,  1904.) 

1.  Common  schools— Section  4489,  Kentucky  Statutes,  providtnir  that 
"any  city  of  the  first,  second,  third  or  fourth  class  may  adopt  a  provision 
of  this  law  and  establish  graded  common  schools,"  does  not  repeal  the  aot 
of  1891-2-3.  relating  to  cities  of  the  fourth  class,  which  permits  them  to 
adopt  a  system  of  conimou  schools. 

2.  Same— Section  4489,  Kentucky  Statutes,  authorizes  cities  of  the  fourth 
class  to  adopt  a  system  of  graded  common  schools,  and  as  the  tax  sought 
to  be  imposed  in  this  action  was  the  same  already  adopted,  there  was  no 
question  to  submit  and  the  judgment  declaring  the  tax  void  was  proper. 

H.  C.  Hazelwood  and  R.  W.  MiUer  fur  appellants. 

H.  H.  Crooke  and  Jackson  &  Roberts  for  appellees. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  city  of  Richmond,  in  Madison  county,  is  a  city  of  the  fourth  class  under 
the  statutory  classification  in  this  State.  In  1894,  by  ordinance  duly  passed. 
Its  council  adopted  the  graded  school  system  provided  in  chapter  89,  Ken- 
tucky Statutes  (the  statute  governing  cities  of  the  fourth  class),  being  sec- 
tions 3688  to  3606,  inclusive.  (Section  8(50fl  was  added  in  1894. )  Up  to  that 
time,  so  far  as  we  are  apprised  by  this  record,  that  city  had  not  adopted  any 
free  graded  school  system.  A  board  of  education,  as  authorized  by  section 
8688,  was  regularly  installed,  who,  as  a  body -cor  poi-ate,  took  charge  of  all 
the  common'  school  interests  and  property  in  that  city.  Bonds  were  voted 
and  issued  to  the  amount  of  $23.0CH),  with  which  a  building  for  the  white 
school  children  was  built.  Other  common  school  funds  belonging  to  the 
district,  and  derived  from  taxation,  to  the  amount  of  $8,000,  wei-e  used  in 
providing  a  building  for  the  colored  school  children  within  the  city.  Both 
Bohools,  under  the  statutes  above  named,  are  under  the  conti'ol  of  the  board, 
of  education  of  the  city.  Besides  the  per  cfiplta  derived  from  the  State 
funds,  the  city  levies  and  collects  and  turns  over  to  the  board  of  education 
a  tax  of  not  exceeding  50  cents  on  the  1100  of  all  taxable  property  within 
the  city  for  school  purposes,  which  is  apportioned  among  the  schools  as  the 
boanl  deems  necessary  and  just. 

In  1902  certain  ttixpayers  within  the  city  petitioned  the  city  oouncil,  and 
it  through  the  mayor  duly  ordered  an  election  to  be  held  under  section  4489, 
Kentucky  Statutes,  to  determine  whether  the  white  citizens  and  taxpayers 
would  vote  an  annual  tax  of  50  cents  on  the  $100  of  taxable  property  of  white 
persons  and  corporations  in  the  district  to  maintain  a  graded  common  school 
in  the  city  for  white  children.  The  proposition  received  a  majority  of  the 
votes  cast,  and  was  duly  certified.  This  suit  involves  the  validity  of  the  last- 
named  vote.  Other  than  the  State  A.  &  M.  College,  the  Colored  Normal 
School,  the  School  for  Deaf  and  Dumb  Mutes,  and  similar  institutions,  the 
public  school  system  of  this  State  is  divided  into  two  classes:  First,  that  of 
the  common  school  district,  which,  unless  the  other  class  is  Installed,  pre- 
vails in  every  part  of  the  Commonwealth ;  second,  graded  common  sohoola. 
By  Fection  4464,  Kentucky  Statutes,  any  rural  district,  or  any  city  or  towik 
of  the  fifth  or  sixth  class,  may  adopt  the  system  of  graded  comnioix  schools. 
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1)7  a  Tote  of  tbe  citizens  affected.    They  are  not  at  all  Quired  to  do  so.    It 
ts  at  their  option.    There  is  no  other  provision  by  general  law  for  graded 
-tsommon  schools  in  towns  of  the  fifth  and  sixth  classes.    Nor  is  there  any 
t>ther  provision  by  general  law  for  rural  districts  to  be  provided  with  graded 
-  oommon  schools.    But  cities  of  the  first,  second,  third  and  fourth  classes 
are  each  provided  with  a  system  of  education,  by  which  they  may  adopt  the  , 
lilgher  or  graded  common  school  system.    As  to  cities  of  the  fourth  class  the 
aeotlons  of  the  statute  providing  the  system  are  cited  above.    It  is  not  man- 
^datory  that  cities  of  the  fourth  class  should  adopt  this  system.    They  are 
merely  permitted  to  do  so.    Unless  they  adopted  in  some  manner  a  system 
•  of  graded  common  schools  there  would   be  provided  by  law  only  the  com- 
mon district  schools  for  such  cities.     If,  however,  they  do  adopt  the  graded 
'Oommon   school  system,  that  supersedes  and  absorbs  the  district  common 
aohools  within  that  territory. 

Section  4464  of  Kentucky  Statutes  (as  was  section  4489)  was  part  of  an  act 
of  the  general  assembly,  approved  July  6,  1898.  The  act  for  the  government 
■  of  the  cities  of  the  fourth  class  was  approved  June  28,  1898.  They  were  each 
passed  by  the  same  legislature,  and  were  being  considered  at  the  same  time. 
The  act  of  July  6,  1893,  now  incorporated  as  chapter  118,  Kentucky  Statutes, 
Is  the  general  law  on  the  subject  of  common  schools,  passed  at  the  first  ses- 
sion of  the  legislature  after  the  adoption  of  the  present  Constitution.  Sec- 
tion 4464  of  Kentucky  Statutes,  on  and  including  section  4489,  are  part  of 
article  10  of  that  chapter,  which  is  devoted  to  "graded  common  schools.'' 
Sections  4464  to  4488  provides  a  system  of  graded  common  schools  not  sub- 
utantially  different  from  sections  8588-8606,  supra,  except  that  it  applies  only 
to  rural  districts  and  towns  of  fifth  and  sixth  classes,  and  does  not  allow 
as  expensive  buildings  as  are  allowed  fourth  class  and  larger  ^owns.  Sec- 
tion 4489  reads  in  part:  "The  provisions  of  this  article  shall  not  affect,  or 
in  any  way  interfere,  with  any  system  of  graded  common  schools  established 
and  maintained  by  any  city  of  the  first,  second,  third  or  fourth  class,  by 
Yirtue  of  a  general  or  special  act  of  the  general  assembly. " 

If  this  were  all  the  section,  doubtless  there  would  be  no  dispute  that  it 
'excluded  the  cities  of  the  fourth  class,  or  larger,  where  such  ci tiles  had 
adopted  a  graded  school  system;  but  the  section  continues:  "Any  city  of  the 
first,  second,  third  or  fourth  class  may  accept  the  provisions  of  this  law,  and 
establish  graded  common  schools,  subject  to  all  the  provisions  thereof,  ex- 
•oept  as  specially  hereinafter  provided  in  this  section,  by  a  majority  vote,  in- 
■dorsed  by  the  recorded  action  of  the  board  of  trustees,  at  an  election  held  In 
•the  manner  prescribed  in  section  4464,"  etc. 

The  exceptions  thereinafter  specially  provided,  and  alluded  to  in  the  above 
-quotation,  have  reference  to  the  manner  of  holding  the  election,  etc.,  not 
involved  in  nor  shedding  any  light  on  the  point  under  consideration.  It  is 
thought,  and  appellants  have  proceeded  upon  that  idea,  that  this  section, 
•the  part  last  quoted,  gave  to  any  city  in  the  Commonwealth  the  right  to 
adopt  the  graded ,  common  school  provisions  of  article  10  of  chapter  118  of 
Kentucky  Statutes,  by  pursuing  the  method  pointed  out  in  section  4489  for 
ordering  and  conducting  the  election,  which  was  done  in  this  instance.  It 
-oan  scarcely  be  conceived  that  the  legislature  in  enacting  the  two  statutes 
3xere  invoked  by  these  respective  litigants   meant  that  one  should  repeal  the 


1654  TATLOB,  &0.  V.  RUSSELL,  dO. 

t 
other  by  implication,  and  without  any  express  allusion   to  it.    Such  oon^ 

Btruotion  is  not  to  be  favored,  and  will  not  be  adopted  when  any  other  oon^ 
Bistent  construction  will  allow  both  to  stand.  The  legislative  purpose,  if 
any  doubt  arises  upon  the  language  employed  in  the  acts,  will  be  looked  to 
rather  than  the  mere  dates  of  enactments,  as  the  guide  in  construction.  The 
import  of  the  acts  in  question,  viewed  in  connection  with  the  general  state 
of  the  law,  and  the  history  of  the  legislation,  and  previous  Judicial  utter- 
anceSj  if  any,  upon  the  subject,  are  all  legitimate  and  helpful  means  of 
arriving  at  the  legislative  purpose  in  the  enactment  of  statutes  which  may 
appear  to  be  inconsistent  in  terms  or  means  provided.  The  first  part  of  sec- 
tion 4489  shows  undoubtedly  that  the  legislature  contemplated  that  by 
Bpecial  acts  heretofore  passed  none  such  could  be  (under  the  present  Consti- 
tution) and  by  general  laws,  graded  common  schools  could  be,  and  doubt- 
less had  been,  established  in  cities  of  the  fourth  class  and  those  larger.  Iz^ 
fact  the  legislature  had  expressly  authorized  such  cities  to  adopt  such  sys- 
tem, formulated  especially  with  reference  to  their  wealth,  population  and 
needs.  But  the  respective  statutes  creating  those  city  governments  provided 
no  means  of  compelling  the  city  councils  to  adopt  a  graded  school  system. 
Therefore,  as  the  law  then  stood,  the  city  councils  of  cities  of  the  fourtl^ 
class,  and  larger,  could  refuse  to  ad^t  a  graded  common  school  Rystem> 
leaving  the  people  provided  with  only  the  lower  order  of  district  oommoib 
■ohools.  This  the  legislature  knew.  It  then  set  to  work  to  provide  a  method 
by  which  the  people  in  those  cities  could  themselves  control  that  question, 
as  other  sections  of  the  State  were  allowed  to  do,  by  providing,  in  the  latter- 
part  of  section  4489  quoted,  that  the  provisions  of  that  chapter  should  be  ap- 
plicable to  such  of  the  larger  cities  as  would  adopt  it.  Read  in  connection- 
with  the  first  part  of  this  section,  this  meant  such  cities  as  had  not  already 
adopted  the  graded  common  school  system.  This  compulsory  acceptance  of 
this  system  by  their  cities  could  be  by  vote  had  upon  the  initiative  of  the- 
people  by  petition.  The  strict  construction  contended  for  by  appellants- 
would  lead  the  legislature  to  say  in  that  section,  by  the  first  part  of  it,  that 
that  law  did  not  apply  to  fourth  class  and  larger  cities,  and  by  the  last  part- 
of  it  that  it  did.  What  the  legislature  undoubtedly  had  in  mind  was  to  pro- 
vide a  method  by  which  these  cities  and  their  inhabitants  could  avail  them- 
selves of  the  privileges  of  graded  common  schools.  If  they  had  already  done 
so,  then  by  the  first  part  of  section  4489  the  provisions  of  the  chapter,  of 
which  it  was  a  part,  were  "not  to  interfere. "  But  if  they  had  not  adopted 
such  system,  they  were  given  anotheY-  way  to  do  it,  and  to  compel  it.  It  it- 
a  matter  of  significant  remark  that  the  whole  system  and  scheme  of  provid- 
ing higher  or  graded  schools  does  not  once  provide  a  way  of  doing  away  with 
one  when  once  adopted.  As  the  system  wos  the  same  whether  adopted 
under  article  10  of  chapter  113  of  cliapter  89,  sections  3588-3606,  and  as  the 
tax  imposed  was  the  same,  there  was  nothing  to  submit  to  the  voters  in  thiB> 
oase.  The  city  council  had  already  done  precisely  what  they  proposed,  and 
more  too.  There  is  no  provision,  as  in  the  local  option  statutes,  to  resubmit 
that  question  when  once  adopted.  The  effect  of  the  vote,  as  contended  for- 
by  appellants,  is  merely  for  the  white  voters  to  "vote  out"  the  colored 
graded  common  school  already  adopted  by  the  legal  authorities,  and  in  th^ 
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manner  provided  by  law.  That  they  had  no  right  to  do  under  the  law  as  it 
now  is,  for  the  right  has  nowhere  been  given  them  by  any  statute. 

The  judgment  of  the  circuit  court  declaring  the  vote  and  election  void  is 
affirmed. 

Whole  court  sitting. 


WILSON,  ADM'R  v.  CHESS  &  WYMOND  CO. 
(Filed  Feburary  6,  1904.) 

1.  Master  and  servant— In  this  action  to  recover  for  injuries  sustained  by 
falling  into  a  tank  of  boiling  water,  a  peremptory  Instruction  to  find  for  ap. 
pellee  was  proper  where  in  this  case  there  was  no  assurance  by  the  master  of 
the  safety  of  the  place,  and  no  promise  to  provide  other  appliances  of  greater 
safety. 

2.  Same— The  master  is  not  required  to  furnish  an  absolutely  safe  place  in 
-which  the  laborer  may  do  his  work,  and  if  the  work  is  dangerous  the  master 
does  not  insure  against  such  danger.  On  the  contrary,  there  is  nothing 
better  settled  than  that  the  servant  assumes  the  ordinary  risks  and  hazards 
incident  to  his  work. 

Mat  O'Doherty,  B.  H.  Young,  M.  W.  Ripy  and  E.  C.  Wade  for  appellant. 

Plrtle,  Triibue  &  Cox  or  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Law  and  Equity  Division. 

Opinion  of  the  court  by  Judge  O'Kear. 

This  appeal  is  from  a  judgment  rendered  upon  a  verdict  returned  in  favor 
of  appellee  under  a  peremptory  instruction. 

The  action  was  brought  by  Wilson,  a  minor  about  eighteen  years  old,  by 
his  guardian,  for  damag^es  sustained  by  Wilson  about  November  21,  1898,  in 
falling  into  a  tank  of  boiling  water  at  appellee's  stave  factory.  In  his  peti- 
tion plaintiff  complained  that  alongside  of  the  tank  where  he  was  working 
ice  had  formed,  making  it  dangerous  for  him  to  stand.  His  duties  were  to 
place  unfinished  kegs  in  the  water  in  the  tank,  where  they  were  boiled  or 
soaked  so  that  the  staves  could  be  bent  into  permanent  curved  shape  without 
breaking  them.  The  negligence  alleged  against  appellee  is  that  it,  as  mas- 
ter and  employer,  did  not  furnish  suitable  and  proper  covering  or  protection 
for  the  tank,  to  guard  plaintiff  against  falling  into  the  water;  and  in  per- 
mitting the  ice  to  be  and  remain  where  plaintiff  had  to  stand  in  doing  hid 
work.  It  is  claimed  that  the  duty  of  the  master  was  to  furnish  the  laborer 
a  safe  place  in  which  to  work.  The  tank  in  question  was  about  ten  feet 
long  by  six  feet  wide  by  three  and  a  half  feet  deep.  It  was  built  of  wood, 
and  its  top  was  entirely  open.  The  water,  which  mostly  filled  it,  was 
heated  with  steam  to  about  a  boiling  heat.  By  nailing  wooden  slats  across 
the  top  of|the  tank,  leaving  spa^e  enough  to  put  in  and  take  out  the  kegs,  it 
would  have  made  the  situation  much  safer  for  the  workman. 

The  duty  of  the  master  to  furnish  a  safe,  or  reasonably  safe,  place  in  which 
the  labDrer  miyda  his  work  is  frjquently  either  misunderstood  or  misap- 
plied. In  the  first  place,  the  master  is  not  required  to  furnish  an  absolutely 
safe  place.  If  the  work  is  in  and  of  itself  dangerous,  the  master  does  not 
insure  against  such  danger.    On  the  contrary,  there  is  nothing  better  settled 


1656  L.  ft  N.  B.  B.  00.  V.  logsden's  adm'b. 

than  that  the  servant  assumes  the  ordinary  risks  and  hazards  incident  to  the 
character  of  his  work.  Whatever  may  be  the  moral  obligation  resting  upon 
those  who  employ  people  in  hazardous  work  to  furnish  them  the  safest  pos- 
sible means  to  protect  them  from  injury,  the  law  does  not  forbid  a  laborer's 
undertaking  a  hazardous  employment  with  full  knowledge  of  its  dangers, 
if  he  wants  to.  If  he  does,  the  law  leaves  the  risk  upon  him,  for  he  has 
assumed  it.  There  is  no  feature  of  the  law  of  negligence  better  settled  than 
this.  The  .contrivance  in  use  in  this  case  was  of  the  simplest  kind.  It  was 
merely  a  large  vat  or  tub,  plainly  open  at  the  top.  The  lowest  order  of  in- 
telligence of  a  rational  man  would  have  comprehended  that  boiling  water 
would  scald  the  flesh  if  it  came  in  contact  with  it,  and  that  ice  was  slippery. 
The  conditions  were  openly  visible  to  the  laborer.  He  had  only  to  use  his 
eyes,  and  his  most  common  experience,  and  his  earliest  Instincts,  to  fully 
appreciate  the  danger  of  his  position.  There  was  no  assurance  by  the  mas- 
ter of  the  safety  of  the  place,  even  if  such  assurance  under  the  circumstances 
could  have  shifted  the  liability;  there  was  no  promise  by  the  master  to  pro- 
vide other  appliances  of  greater  safety;  no  promise  to  repair.  Under  these 
circumstances  the  servant  assumed  the  dangers  of  his  employment.  He  can 
not,  therefore,  recover  from  the  employer  damages  growing  out  of  them. 
(Kelley  v.  Bnrker  Asphalt  Co.,  14  Ky.  Law  Rep.,  B56;  C.  &  O.  and  S.  W. 
R.  R.  Co.  V.  McDowell,  16  Ky.  Law  Rep.,  1;  Mellott  v.  L.  &  N.  R.  R.  Co.. 
101  Ky.,  212;  McGhee,  Rec.  v.  Bell,  19  Ky.  Law  R«p.,  267;  McCormick  H. 
M.  Co.  V.  Liter,  23  Ky.  Law  Rap  ,  2154;  Pflsterer  v.  Peter  &  Co.,  ante, 
606.)  ^ 

Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  K.  R  CO.  v.  LOGSDEX'S  ADM'R. 

(Filed  February  5,  1904--Not  to  be  reported.) 

Where  a  child  three  years  old  was  run  over  by  appellant's  train  and  killed, 
a  verdict  for  tl,200  damages  for  his  death  is  not  excessive,  and  will  not  be 
disturbed  where  if.  appears  that  the  place  of  the  accident  could  be  seen  from 
the  direction  of  the  approaching  train  for  450  yards,  and  where  it  would 
seem  that  those  in  charge  of  the  train  by  the  exercise  of  ordinary  care  could 
have  sepn  the  child  in  time  to  have  stopped  the  train  and  saved  his  life,  and 
that  those  in  charge  of  the  train  were  not  keeping  the  required  lookout. 

B.  D.  Warfield  and  Poston  &  Moorman  for  appellant. 

S.  M.  Payton  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

Appellee,  S.  W.  Sanders,  as  administrator  of  the  estate  of  Wm.  G.  Logs- 
den,  deceased,  sued  the  appellant,  Louisville  &  Nashville  R.  R.  Co..  in  the 
Hardin  Circuit  Court  for  the  death  of  his  intestate,  an  infant  less  than 
three  years  of  age,  who  was  run  over  and  killed  by  appellant's  freight  train. 
The  appellee's  damages  were  laid  at  $10,000,  and  his  right  to  recover  same 
based  upon  the  alleged  negligence  of  appellant's  servants  in  charge  of  the 
train  by  which  the  intestate  was  killed.  The  trial  resulted  in  a  verdict  and 
judgment  in  appellee's  favor  for  |1,200,  and  the  lower  court  having  refused 
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to  set  aside  the  verdict  and  judgment  and  grant  appellant  a  new  trial,  it 
has  brought  the  case  to  this  court  by  appeal. 

The  grounds  for  new  trial  were  numerous,  but  the  point  more  particularly 
urged  for  a  reversal  of  the  judgment  is  that  the  lower  court  erred  in  refus- 
ing to  grant  a  peremptory  instruction  as  asked  by  appellant.  The  facts,  as 
shown  by  the  evidence,  are  few  and  simple.  The  father  of  the  Infant  was  a 
section  hand  in  the  employ  of  the  appellant.  His  house  stood  beside  and 
within  thirty  feet  of  the  railroad  traok.  Just  before  the  boy's  death  the 
father  went  across  and  up  the  railroad  about  250  yards  to  a  neighbor's  spring 
for  a  bucket  of  water.  When  he  left  his  home  the  boy  was  in  the  rear  or 
shed  room  of  the  house,  playing  with  some  bricks*  his  mother  in  the  yard 
behind  the  house  at  work.  While  the  father  was  at  the  spring,  or  on  his 
return,  and  the  mother  at  work  in  the  back  yard,  the  boy  wandered  out  of 
the  house  and  upon  the  railroad  track,  where  he  was  soon  run  over  and 
killed  by  the  train  at  a  iraint  160  yards  from  the  house.  He  was  probably 
playing  with  a  hoop  at  the  time  of  his  death,  as  one  with  blood  on  it  was 
found  near  his  body,  which  was  identified  as  his  favorite  plaything. 

According  to  the  testimony  of  all  the  appellee's  witnesses,  several  of  whom 
saw  the  train  just  before  and  at  the  time  of  the  child's  death,  but  none  of 
whom  saw  the  child  struck  by  the  train,  no  warning  from  either  bell  or 
whistle  was  given  by  the  train  until  the  stop  signal  was  sounded,  pre- 
sumably when  the  boy  was  struck  by  the  train,  and  this  is  not  denied  by 
those  who  were  in  charge  of  the  train.  The  weight  of  the  evidence  conduced 
to  show  that  the  place  of  the  accident  could  be  seen  from  the  direction  of 
the  approaching  train  for  a  distance  of  460  yards,  and  for  this  reason  it 
would  seem  that  appellant's  servants  in  charge  of  the  train  saw,  or  by  the 
•exercise  of  ordinary  care  could  have  seen,  the  boy,  if  he  was  then  on  or 
dangerously  near  the  track,  in  time  to  have  stopped  the  train  and  saved  his 
life. 

From  the  testimony  of  those  in  charge  of  the  train  the  engineer  and  fire- 
man were  in  their  places  in  the  cab  of  the  locomotive.  One  of  the  brakemen 
in  violation  of  the  appellant's  rules,  and  for  some  reason  unexplained,  was 
with  them  in  the  cab.  Another  was  seated  on  top  of  the  car  with  his  feet 
hanging  over  the  side,  apparently  not  keeping  a  lookout  in  any  direction. 
The  flagman  was  in  the  caboose,  where  he  could  not  see  what  was  ahead  of 
the  train,  and  the  conductor  in  the  cupola  on  top  of  the  caboose.  The  con- 
ductor, engineer  and  fireman  all  testiQed  that  the  train  in  approaching  the 
boy  was  running  on  a  curve.  The  engineer  stated  that  he  was  seated  on  the 
west  side  of  his  department  of  the  cab,  which  placed  him  on  the  outer  line 
of  the  curve,  thereby,  as  he  said,  throwing  the  locomotive  in  the  way  of  his 
view  of  the  track  ahead  of  him.  The  fireman  had  no  obstruction  in  the  way 
of  his  seeing  the  track  the  usual  distance  ahead  of  the  locomotive.  He 
claimed,  however,  to  have  been  firing  the  locomotive  as  the  curve  was 
rounded,  and  that  when  he  completed  that  work  he  looked  ahead  and  savC 
the  boy,  and  the  train  was  then  in  sixty  or  seventy  feet  of  him;  that  he  (the 
fireman)  at  once  gave  the  alarm  to  the  engineer,  who  immediately  reversed 
the  engine,  applied  the  brakes,  and  stopped  the  train  as  soon  as  it  could  be 
done,  but  too  late  to  save  the  life  of  the  boy. 
The  conductor  testified  that  he  was  sitting  on  the  west  side  of  the  cupola, 
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which  position  threw  him  on  the  outKide  of  the  curve,  and  thereby  prevented 
his  seeing  far  enough  ahead  of  the  locomotive  to  discover  the  boy  before  the 
locomotive  struck  him,  but  he  admitted  that  if  he  had  been  seated  on  the 
east  side  of  the  cupola  he  would  have  had  a  much  better  and  further  view 
of  the  track  ahead  of  the  train. 

A  printed  rule  of  the  appellant  company  was  read  in  evidence,  which  de- 
clares that  the  proper  place  for  freljrht  train  conductors,  while  the  train  l» 
in  motion,  is  in  the  deck  (or  cupola)  of  the  caboose,  and  after  prescribing- 
the  supervision  he  must  exercise  over  those  operating:  the  train,  the  rul& 
closes  with  this  further  declaration:  "He  must  also  keep  a  sharp  lookout,^ 
especially  when  rounding  curves." 

It  is  singular  indeed  that  each  of  the  persons  composing  the  crew  in  charge 
of  the  train,  in  testifying  in  this  case,  put  himself  In  such  a  position  as  that 
he  did  not,  or  could  not,  see  the  track  ahead  of  the  train  at  the  time  the  boy 
was  killed.  While  there  was  some  curve  in  the  track,  it  was  not,  according- 
to  the  weight  of  the  evidence,  so  pronounced  but  that  the  place  of  the  child's 
death  could  be  seen  at  a  distance  of  460  years  by  one  standing  in  the  middle 
of  the  railroad  track  in  the  direction  from  which  the  train  that  killed  him 
approached.  The  speed  of  the  train  was  from  thirty  to  thirty-five  miles  an 
hour.  It  was  stopped,  according  to  the  engineer  and  fireman,  within  a  dis- 
tance equal  to  the  length  of  train,  which  was  about  three  hundred  yards. 
It,  therefore,  follows  that  If  appellant's  servants  in  charge  of  the  train  had 
seen  the  boy  when  460  yards  away,  the  distance  at  which,  according  to  the 
evidence,  he  might  have  been  seen  by  them,  they  could  have  stopped  the 
train  in  time  to  have  saved  his  life. 

There  could  lie  no  recovery  for  the  death  of  an  adult  under  the  circum- 
stances of  this  case,  as  he  would  have  been  a  mere  trespasser,  to  whom  the 
railroad  company  owed  no  duty  to  keep  a  lookout.  But,  as  said  by  Mr. 
Redfleld  in  his  work  on  Negligence,  volume  3,  section  1800:  "It  is  to  the 
credit  of  the  American  jurisprudence  that  the  courts  have,  as  a  rule,  refused 
to  place  the  infantile  trespasser  upon  a  railway  track  under  the  same  disad- 
vantages at  which  they  have  placed  the  adult  trespasser  in  the  same  situa- 
tion. The  general  rule  is  believed  to  be  that  children  who  are  sufficiently 
advanced  in  years  and  intelligence  to  care  for  their  own  safety,  and  to 
know  that  they  have  no  right  to  be  upon  a  railroad  track,  except  where  it 
crosses  or  is  laid  upon  a  public  .street  or  highway,  occupy  in  respect  to  the 
degree  of  care  which  ought  to  be  exercised  toward  them  by  the  railway 
company  substantially  the  same  position  as  adults;  but  that  the  total  or 
partial  inability  of  a  child  to  appreciate  the  danger  and  to  understand  the 
wrong  of  going  upon  a  railway  track  at  an  improper  place  shields  it  from 
responsibility  for  such  conduct  on  the  one  hand,  and  Imposes  a  dijty  of 
greater  care  on  the  part  of  the  railway  company  on  the  other  hand  with 
pference  to  ic.  In  the  exercise  of  this  ctire  the  best  judicial  opinion  is  to 
the  effect  that  the  railway  company,  In  running  its  trains,  is  bound  through 
its  servants  to  keep  a  ren.sonal)le  lookout  along  its  track,  to  the  end  of  mak- 
ing timely  discoveries  of  any  children  who  may  be  exposing  themselves  to 
danger  there,  so  as  by  the  exercise  of  J  ike  care  in  giving  them  audible  dan- 
ger signals,  or  in  arresting  the  frpeed  of  the  train,  to  save  them  from  death 
or  injury." 
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In  flection  1818  of  the  same  volume  it  is  further  stated:  ** Where  the  law 
obtains,  if  cattle  stray  upon  a  railway  track  and  are  run  over  by  a  train 
under  such  circumstances  that  the  accident  might  have  been  avoided  by  th& 
exercise  of  reasonable  care  upon  the  part  of  the  trainmen,  the  company  will 
be  liable  to  pay  damages  to  the  owner.  It  is  not  perceived  how  helpless 
children  escaping  from  the  custody  of  their  parents  are  not  entitled  to  the 
equal  protection  of  the  law.  *  ♦  ♦  If  this  is  a  sound  rule,  children  of 
tender  years  can  not  be  trespassers  within  the  meaning  of  the  rule  of  law 
under  consideration  in  this  chapter;  but  if  the  children  stray  upon  the  rail- 
way track,  although  a  place  other  than  a  public  crossing,  the  railway  com- 
pany will  be  liable  for  running  over  them,  if  the  catastrophe  could  have  been 
avoided  by  the  exercise  of  reasonable  care. ' ' 

The  doctrine  as  announced  by  Bedfleld  is  humane  in  principle,  consonant 
with  reason  and  justice,  and  h:is  been  repeatedly  approved  by  this  court. 

Thus  in  C,  N.  O.  &  T.  P.  Ry.  v.  Dlckersons  Adm'r,  19  Ky.  Law  Rep., 
1817.  it  is  said:  "It  seems  to  us  to  be  well  settled  by  the  decisions  of  this. 
court  that  a  railroad  company  is  liable  for  injuries  inflicted  upon  an  infant 
of  such  tender  years  that-  it  is  incapable  of  having  an  intent  or  comprehend- 
ing its  rights  or  danger  of  injury,  if  such  injury  was  the  result  of  the  fail- 
ure upon  the  part  of  those  having  charge  of  the  train  to  discover  his  peril 
by  reason  of  their  failure  to  use  such  ordinary  care  as  their  duty  to  the  train 
and  passengers  require  them  to  exercise  in  looking  along  the  track  of  the 
road."    (South  Covington  St.  Car  Co.  v.  Herplotz,  20  Ky.  Law  Rep.,  750.) 

The  child  for  whose  death  damages  were  awarded  in  this  case  was  of  very 
tender  years,  which  fact,  and  his  consequent  want  of  discretion,  must  have 
been  realized  by  appellant's  servants  in  charge  of  the  train  which  ran  over 
him,  if  they  saw  him  before  he  was  struck  by  the  train,  and  it  was  for  the 
jury  to  determine  fropi  ail  the  evidence  whether  they  saw,  or  might,  by  the 
exercise  of  ordinary  care,  have  seen,  his  presence  on  the  track  in  time  to 
have  prevented  his  death.  Though  the  evidence  was  conflicting,  we  are 
unable  to  say  that  it  was  not  sufficient  to  authorize  the  verdict  of  the  jury. 
The  instructions  given  by  the  court  fairly  presented  all  the  law  of  the  case. 
Indeed,  in  one  respect,  they  were  more  favorable  to  the  appellant  than  was. 
authorized  by  the  facts,  for  they  submitted  to  the  jury  the  question  as  to 
whether  or  not  the  parents  of  the  deceased  infant  were  guilty  of  negligence 
in  allowing  him  to  stray  upon  the  track,  when  there  was  not,  in  our  opin- 
ion, sufficient  evidence  upon  which  to  base  such  an  instruction.  Th& 
amount  of  the  verdict  is  not  excessive. 

Regarding  the  record  free  from  prejudicial  error,  the  judgment  is  affirmed. 
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SAME  V.  WILLIS,  &c. 

(Filed  February  6,  1904— Not  to  be  reported.) 

1.  Will— Construction  of— Where  Margaret  J.  Dulaney  provided  by  will 
that  one* half  of  her  estate  should  be  entailed  for  the  benefit  of  her  children, 
living,  or  the  child  or  children  of  any  deceased,  the  children  each  took  an 
absolute  fee-simple  estate. 
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9.  Same— Where  a  bequest  providing  that  one  shall  receive  his  part  of  an 
estate  until  he  is  twenty-five  years  of  age,  when  if  he  is  capable  of  manag- 
ing it  it  shall  be  given  him,  and  if  he  should  die  one-third  to  go  to  his 
mother,  if  she  remains  unmarried,  and  If  she  marries,  then  one-sixth,  and 
the  rest  to  be  divided  among  his  heirs,  such  estate  created  a  defeasible  fee 
only  in  the  event  he  died  under  the  age  of  twenty-five  and  without  issue. 

C.  W.  Lindsey,  Helm,  Bruce  &  Helm,  Joyes  &;  Jarvis  and  J.  S.  Clements 
for  appellants. 

Peter  &  Kewcomb  and  Randolph  Blaine  for  appellees. 

Appeals  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  O'Rear. 

These  appeals  involve  the  construction  of  the  will  of  Mrs.  Margaret  J. 
Dulaney,  with  reference  to  the  estates  devised  to  her  son,  Hector,  her  three 
daughters,  Mrs.  Willis,  Mrs.  Clements  and  May  Dulaney,  and  her  grandson, 
Woodford,  the  only  child  of  a  son,  Robert,  who  died  before  the  execution  of 
her  will. 

The  will  reads  as  follows: 

"Tullphurst,  Pewee  Vallev,  August  6,  '97. 
"This  is  my  will: 

"I  desire  that  all  my  just  debts  be  paid;  that  my  husband  receive  his 
third.  If  it  is  the  law  for  him  to  have  his  third  of  my  estate  before  the  debts 
-on  my  property  are  paid  I  wish  it  done. 

"I  wish  my  estate  to  be  equally  divided.  One-half  to  be  entailed,  the  in- 
come to  be  used  for  the  benefit  of  my  children  living,  or  the  child  or  chil- 
dren of  any  deceased  before  or  after  this  is  written.  I  wish  out  of  the 
income  of  the  half  set  apart  1300  to  be  given  to  my  brother,  Ben  Cawthon, 
if  he  be  living  each  year  as  long  as  he  lives.  I  wish  1900  to  be  given  to  my 
-daughter  Josey's  namesake,  Josey  Barclay.  My  grandson,  Woodford  H. 
Dulaney,  son  of  Robert  Lee  Dulaney,  to  receive  the  income  of  his  part  of 
the  estate  until  he  is  twenty-five  years  ol ! ;  if  he  is  then  capable  of  manag- 
ing his  part  of  the  estate,  it  is  to  be  given  him;  if  not,  it  is  to  be  put  in  the 
hands  of  trustees  for  his  sole  benefit.  If  he  should  die  before  he  is  twenty- 
five,  one-third  of  his  Income  is  to  go  to  his  mother,  Annie  McAfee  Dulaney, 
if  she  remains  unmarried.  If  she  marries,  one-sixth  is  to  be  given  her. 
The  rest  to  be  divided  between  the  heirs  living  and  the  heirs  of  any  de- 
ceased. I  wish  my  property  to  be  entirely  exempt  from  any  debts  contracted 
by  my  heirs  prior  to  my  death.  If  any  one  of  my  children  should  die  and 
leave  property  belonging  to  me,  one-half  they  can  will  to  whom  they  please, 
If  they  have  no  legal  heirs;  the  other  half  is  to  go  to  my  living  heirs.  It  is 
to  be  used  for  the  sole  benefit  of  my  hour  and  daughters.  My  daughters, 
Florence  Willis  and  Lizzie  Clements,  May  Dulaney,  are  to  have  my  personal 
property  to  divide  as  they  see  fit,  giving  to  my  brothers.  Hector  and  Ben, 
mementoes  of  roe.  My  namesake,  Margaret  Dulaney  Clements,  is  to  have 
my  small  ring.  Lizzie  Clements  to  have  my  largest  diamond,  a  pin.  Mrs. 
Willis,  the  large  diamond  ring.  I  have  given  May  the  other.  My  daughter, 
May,  to  have  my  engagement  ring.  My  husband,  my  wedding  ring.  After 
the  $200  for  Josey  Barclay,  my  husband*s  one-thirds,  my  debts  paid.  I  wish 
the  residue  to  be  equally  divided,  share  and  share  alike,  to  my  living  chil- 
•dren,  the  one-half  to  be  given  them  for  their  sole  use  and  benefit,  not  for- 
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getting  my  son  Robert's  eon,  Woodford  H.,  to  have  only  the  income  of  hl& 
until  he  is  twenty-five  years.  The  other  half  in  trust,  the  income  to  be  used 
for  their  benefit,  with  the  ISOO  taken  out  for  my  brother  each  year  that  he- 
lives. 

"MARGARET  J.  DULANEY." 

The  judgment  entered,  and  from  which  these  appeals  are  prosecuted,  was, 
in  effect,  that  the  four  children  of  the  testatrix  took  each  one- fifth  of  her- 
estate  in  fee  simple,  and  that  her  grandfon,  Woodford,  tcck  the  othtr  one- 
fifth  in  fee,  but  subject  to  be  defeated  if  he  died  under  twenty- five  years  of 
age,  without  issue.  It  was  also  held  to  be  subject  to  certain  trusts.  The 
personal  property  disposed  of  by  the  will  is  not  considerable,  indeed  Is  only 
the  jewelry  mentioned.  The  net  value  of  the  rtal  estate  disposed  of  is  some- 
thing like  $300,000. 

One  son  named  in  the  will,  Ben,  died  before  the  testatrix,  as  did  her 
brother,  Ben  Cawthon.  Her  husband  and  her  son.  Hector,  have  died  since 
the  will  was  probated.  This  is  a  holographic  will.  Although  the  testatrix 
is  said  to  have  been  an  educated  woman,  it  must  be  admitted  thac  her  notions 
of  law,  and  her  use  of  technical  legal  terms,  are  much  confused.  Barring 
the  disposal  of  her  jewelry,  and  the  bequests  to  Ben  Cawthi  n  and  Josey 
Barclay,  the  instrument  is  so  Involved  as  to  leave  the  mind  in  doubt  as  to 
what  was  her  real  purpose  and  desires;  and  to  reconcile  them,  when  ascer- 
tained as  can  best  be  gathered  from  the  paper,  with  lawful  allowance,  is 
even  more  difficult. 

The  learned  chancellor,  whose  painstaking  investigation  has  lightened  the 
labors  of  this  court  in  an  understanding  of  the  case,  in  his  opinion  thus 
arranges  the  clauses  of  the  will  with  reference  to  the  subject-matter: 

••1st.  I  wish  my  estate  to  be  equally  divided.  One  half  is  to  lie  tMitalled, 
the  income  to  be  used  for  the  benefit  »f  my  children  living,  or  iht-  child  or 
children  of  any  deceased  before  or  after  this  is  written.  I  wish  out  of  the 
income  of  the  half  set  apart  1300  to  be  given  my  brother,  Ben  Cawthon,  if 
he  be  living,  each  year  as  long  as  he  lives. 

•*2*1.  If  any  of  my  children  should  die  and  leave  property  belonging  to 
me,  one-half  they  can  will  to  whom  they  please,  if  they  have  no  legal  heirs; 
the  other  one-half  is  to  go  to  my  living  heirs.  It  is  to  be  used  for  the  sole 
benefit  of  my  sons  and  daughters. 

•'3d.  After  the  S200  for  Josey  Barclay,  my  husband's  one-third,  my  debts 
paid,  I  wish  the  residue  to  be  equally  divided,  share  and  share  alike,  to  my 
living  children,  the  one-half  to  be  given  them  for  their  sole  use  and  benefit, 
not  forgetting  my  son  Robert's  son,  Woodford,  to  have  only  the  income  of 
his  till  he  is  twenty-five  years.  The  other  half,  in  trust,  the  income  to  be 
used  for  their  benefit,  with  the  $300  taken  out  for  my  brother  each  year  that 
he  lives. ' ' 

The  children  of  the  testatrix  contend  that  they  each  take  in  fee  an  un- 
divided one-fifth  of  the  testtitrix's  estate.  The  grandchildren  contend  that 
eaoh  child  takes  in  fee  only  one-tenth  of  such  estate,  and  that  the  other  one- 
tenth. is  limited  either  to  the  children  for  life,  with  remainder  to  their  de- 
scendants, or  in  fee  defeasible  as  to  each  child  at  its  death  without  issue. 
It  is  certain  that  under  any  construction  of  the  will  one-half  of  the  testa- 
tor's estate  passed   in  fee  simple  to  her  children,  her  grandson,  Woodford 
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H.,  the  sole  issue  of  a  deceased  son  of  testator,  taking  his  father's  place  in 
her  estate.  However,  Woodford's  share  was  subject  to  the  conditions  and 
trust  hereinafter  treated  of.  We  incline  to  the  opinion  that  the  testatrix  in- 
tended to  limit  the  use  and  enjoyment  of  the  other  half  of  her  estate  to  the 
same  persons,  with  remainder  to  such  heirs  as  were  heirs  of  her  body, 
creating  in  them  a  fee -tail  estate.  Such  an  estate,  by  section  2848,  Kentucky 
Statutes,  converted  into  a  fee  simple,  becoming  a  pui'^  and  absolute  fee  in 
the  taker  first  named,  and  not  a  defeasible  fee.  (Breckinridge  v.  Denny,  8 
Bush.  623. ) 

It  will  be  noted  that  the  testatrix  gave  the  full,  unrestricted  beneficial  use 
of  the  entire  estate  (subject  to  the  annuity  to  her  brother)  to  her  children, 
and  the  grandson,  Woodford.  Her  children  were  not  prohibited  from  selling 
.and  conveying  any  part  of  it,  either  of  the  one-half  devised  to  them  in  fee 
simple,  or  the  other  half,  spoken  of  variously  in  the  will  as  "the  half  set 
apart,"  "the  other  one-half,"  "the  other  one-half  in  trust."  An  unlimited 
devise  of  the  income  of  property  is  equivalent  to  a  devise  of  the  fee  in  the 
property  itself.  Although  it  is  called  "trust  estate,"  and  even  if  a  trustee 
had  been  named,  nothing  else  appearing,  it  at  most  would  have  been  a  dry 
trust,  which  would  not  have  aflfected  the  real  interest  of  the  devisee.  Such 
limitations  over  the  "trust  estate, "  as  the  testatrix  is  supposed  to  have 
attempted  to  create,  are  to  take  efi'ect  only  if  any  of  her  children  die  leav- 
ing property  "belonging  to  her"  (i.  e.,  derived  from  her).  "But,"  as  the 
chancellor  remarked,  "if  any  of  the  property  is  devised  otherwise  than  ab- 
solutely to  her  children,  it  is  impossible  that  any  child  should  die  without 
leaving  such  part."  The  testatrix  evidently  had  in  mind  that  her  children 
might  die  without  having  consumed  or  disposed  of  all  the  estate  she  gave 
theiJi  by  her  will.  She  attempted  to  tie  up  such  part  remaining,  as  she  says^ 
"entail"  it,  so  that  it  would  pass  to  her  heirs,  or  in  any  event  (if  her  chil- 
dren left  living  issue),  to  such  as  would  be  heirs  of  her  body.  This  court 
has,  in  a  number  of  cases,  held  that  an  attempted  limitation  made  upon  a 
fee,  that  is,  a  devi.se  over  of  what  may  not  have  been  disposed  of  by  the  first 
taker,  is  void,  as  being  incompatible  with  the  fee.  (Ball  v.  Hancock,  89 
Ky.,  107;  McAllister  v.  Bethel,  97  Ky.,  1;  Barth  v.  Barth,  18  Ky,  Law  Rep., 
840;  Clay  v.  Cheuault,  21  Ky.  Law  Hep.,  1485.) 

As  showing  the  nature  of  the  estate  created  by  this  will,  the  chancellor 
very  pertinently  said:  "The  testatrix  may  have  known  little  about  the  tech- 
nical meaning  of  many  of  the  words  she  used,  but  she  certainly  knew  the 
word  'if  imported  contingency,  and  nothing  else.  She  must  have  had  in 
mind  the  idea  that  her  children  might  die,  either  without  having  disposed 
of  what  she  gave  them  or  having  disposed  of  all  of  it;  but  the  implication 
that  the  children  might  dispose  of  all  their  estate  negatives  the  idea  that 
any  part  of  it  was  given  to  them  otherwise  than  absolutely." 

W^e  are  of  the  opinion  that  the  children  each  took  an  absolute  estate,  the 
fee  simple  to  an  undivided  one-fifth  of  the  property  devised  to  them  by  the 
will. 

2d.  The  next  question  is  as  to  the  Interest  of  Woodford  H.  Dulaney,  and 
the  contingent  interest  of  the  children  of  the  testatrix  in  the  property  devised 
to  Woodford. 

The  language  of  the  will  making  this  devise  is  as  follows:  "My  grandson, 
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Woodford  H.  DulaDey,  son  of  R.  Lee  Dulaney,  to  receive  the  income  of  his 
part  of  the  estate  until  he  is  twenty -five  years  of  age.  If  he  is  then  capable 
of  managing  his  part  of  the  estate,  it  is  to  be  given  to  him.  If  not,  it  is  to 
be  put  in  the  hands  of  trustees  for  his  sole  benefit.  If  he  should  die  before 
twenty- five  years,  one-third  of  his  income  is  to  go  to  his  mother,  Annie  Mc- 
Afee Dulaney,  if  she  remains  unmarried.  If  she  marries,  one-sixth  is  to  be 
given  her.  The  rest  to  be  divided  between  the  heirs  living  and  the  heirs  of 
any  deceased. ' ' 

We  have  no  doubt  that  the  word  *' heirs,"  as  first  employed  in  the  last 
sentence  but  one,  means  the  children  of  the  testatrix,  and  as  second  em- 
ployed the  children  or  descendants  of  such  of  her  childi^n  as  may  be  dead. 
A  literal  construction  of  the  clause  would  read  that  if  Woodford,  who  is 
clearly  shown  to  have  been  substituted  in  every  particular  to  his  deceased 
father's  place  in  testatrix's  contemplation,  should  die  before  he  is  twenty- 
five  years  old, although  he  may  have  then  living  children,  hia  children 
would  not  take,  but  his  interest  would  go  to  his  aunts  and  to  his  cou.sins. 
It  can  not  be  supposed,  no  reason  whatever  app?aring  therefor,  that  testa- 
trix intended  to  cut  ofif  Woodford's  line  as  long  as  there  were  representatives 
of  that  line.  On  the  other  hand,  if  Woodford  should  die  after  he  is  twenty- 
five,  leaving  children,  or  issue,  they  would  take,  subject  to  the  portion  then 
given  his  motlier  for  her  life  or  widowhood.  There  can  be  no  reason  for 
supposing  that  the  testatrix  ever  had  such  an  absurd  purpose  as  to  disinherit 
Woodford's  children  if  he  died  before  lie  was  twenty-five  years  old,  but  if  he 
managed  to  live  till  after  he  was  twenty -five  they  were  to  have  his  property 
upon  his  dying  intestate. 

In  the  case  of  none  of  the  children  did  the  testatrix  make  an  attempt  to 
make  such  discrimination.  On  the  contrary,  her  purpose  is  clear  at  least  as 
wishing  to  continue  the  property  in  any  event  to  her  children's  line  of  de- 
scendants. This  general  purpose,  nothing  to  the  contrary  appearing,  must 
be  presumed  to  have  existed  also  with  respect  to  Woodford's  children. 
Therefore,  to  carry  out  testatrix's  intention,  there  should  be  read  into  this 
clause  the  words  "without  issue,"  so  that  the  sentence  would  read:  "If  he 
should  die  before  he  is  twenty-five  without  issue,  one  third  of  his  income  is 
to  go  to  his  mother,"  etc.  , 

There  is  ample  authority  for  this  construction.  In  Jarmon  on  Wills,  vol- 
ume '^,  page  60,  it  is  said:  "It  is  established  that  where  it  is  clear  on  the 
face  of  the  will  that  the  testator  has  not  accurately  or  completely  expressed 
his  meaning  by  the  words  he  has  used,  and  it  is  also  clear  what  are  the 
words  he  has  omitted,  those  words  may  be  snpplied,  in  order  to  effectuate 
the  intention,  as  collected  from  the  context.  Of  this  we  have  a  very  simple 
example  In  an  early  case,  where  a  devise  to  A.  and  the  heirs  of  his  body, 
and  if  he  should  die,  then  over,  was  rea'd,  'and  if  he  should  die  without 
issue.'  "  (Hunt  v.  Johnson,  10  Ben.  Mon.,  S4i;  Aulick  v.  Wallace,  13  Bush, 
631;  Abbott  v.  Middleton,  21  Beavan,  143,  7  H.  L.  Cas.,  84.) 

We  are  of  opinion  that  as  to  this  interest  the  chancellor  correctly  decided 
that  in  case  of  Woodford  H.  Dulaney 's  death  before  he  arrives  at  the  age  of 
twenty-five  years,  leaving  issue,  such  issue  will  inherit  from  him,  and  that 
bis  said  estate  is  defeasible  only  upon  the  event  of  Woodford's  dying  under 
the  age  of  twenty-five  years  and  without  issue.    In  the  meantime  his  estate 
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will  be  held  for  him  by  a*  trustee  until  he  shall  have  become  twenty-flve 
years  of  age,  receiving  the  income  during  said  period,  and  the  principal  at 
the  end  of  that  period,  if  he  should  then  be  capable  of  managing  it.  Under 
the  above  construction  of  the  will,  if  Woodford  should  die  before  he  becomes 
twenty-flve  years  of  age,  his  mother,  Annie  McAfee  Dulaney,  takes  the  in- 
come of  one  third  of  his  entire  estate  during  her  widowhood,  and  one-sixth 
thereof  if  she  should  marry  again. 

3d.  Under  the  construction  herein  given  the  will  the  son,  Hector  Dulaney, 
took  a  fee-simple  Interest  In  his  mother's  estate;  and  having  survived  her 
and  died  Intestate,  his  Interest  passed  in  fee  simple  to  his  Infant  daughter 
and  only  child,  Henrietta  Dulaney,  subject  to  the  dower  right  of  his  widow, 
Carrie  F.  Dulaney. 

The  judgment  Is  affirmed  In  each  appeal. 

The  whole  court  sitting. 


REAGAN  V.  DUDDY. 

(Filed  February  5,  1904— Not  to  be  reported.) 

Official  newspaper— The  statute  in  this  State  requiring  publication  of  no- 
tice of  sale  of  lands  In  daily  paper  requires  that  the  notice  shall  not  only  l)e 
published  In  a  dally  paper,  but  In  one  of  general  circulation,  and  a  paper 
which  appears  to  be  a  small  publication  and  contains  no  news  of  a  general 
nature,  but  only  advertisements  and  notices  of  conveyances  of  real  estate, 
building  permits,  court  docket  and  commissioner's  sales,  is  not  such  a  paper 
In  which  the  notice  contemplated  by  the  statutes  should  be  published. 

Johnson  &  Hieatt  for  appellant. 

Leopold  &  Pennebaker,  Lane  &  Harrison  and  G.  L.  Everbach  for  appellee. 

Apijeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  29th  day  of  June,  li-lt3,  R.  \V.  Herr.  oommissiontr  of  the  first  divi- 
sion of  the  chancery  branch  of  the  Jefferson  Circuit  Court,  sold  under  a 
judgment  rendered  in  favor  of  the  Fidelity  Trust  and  Safety  Vault  Co.,  in 
the  action  of  Margaret  Duddy  v.  Benjamin  Harrigan,  &c.,  the  following 
described  lot,  located  in  Louisville,  Ky.  :  "Commencing  at  the  northwest 
corner  of  the  Intersection  of  blevin  and  Twenly-flfth  streets;  thence  west 
along  and  having  a  front  on  the  north  side  of  Slevln  street  forty  feet,  and 
extending  back  northwardly  the  same  width  between  lines  parallel  with  the 
direction  of  Twenty-flfth  street,  180  feet  to  an  alley." 

The  appellant,  James  J.  Reagan,  became  the  purchaser  of  the  property  at 
the  price  of  Si, 066,  and  complied  ^wlth  the  terms  of  the  sale.  The  judgment; 
directed  the  commissioner  to  advertise  this  sale  by  printed  hand  bills  posted 
for  ten  days  prior  to  the  dny  of  si\le,  one  at  the  courthouse  door  In  the  city 
of  Louisville,  and  by  three  insertions  In  the  "Official  Record,''  a  newspaper 
printed  and  published  In  the  city  of  Louisville,  giving  notice  of  the  time, 
place  and  terms  of  sale.  The  sale  was  duly  reported  by  the  commissioner^ 
and  appellant,  as  purchaser,  filed  exceptions  to  Its  conllrmatlon  on  the 
ground  that  the  "Official  Record"  was  not  a  daily  newspaper,  published 
and  having  a  general  circulation   In   the  city  of  Louisville  and  county  of 
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Jefferson.  In  support  of  this  exception  the  affidavit  of  C.  C.  Hieatt  was 
tiled,  in  whioh  he  states  that  the  Official  Record  is  not  a  daily  newspaper, 
published  or  in  general  circulation  in  Jefferson  county.  The  appellee  filed 
a  counter  affidavit  of  J.  B.  Lewmun,  who  says  that  he  is  president  of  the 
Record  Printing  and  Publishing  Co. ;  and  that  this  company  is  a  Kentucky 
corporation,  and  the  owner  of  the  newspaper  called  the  ''Official  Kecord;'* 
it  is  issued  and  published  every  day  in  the  week  except  Sunday,  and  has  a 
general  circulation  among  the  legal  profession,  court  officials  financial  in- 
stitutions, real  estate  agents,  and  public  generally,  in  the  city  of  Louisville* 
and  is  devoted  to  all  news  i>ertaining  to  matters  of  public  interest  connected 
with  the  courts,  real  estate  and  financial  matters,  and  Is  used  as  an  adver- 
tising medium  by  the  Loulnville  real  estate  agents,  and  is  recognized  as  an 
efficient  medium  for  reaching  the  general  public  interested  in  real  estate 
matters;  and  he  filed  copies  of  the  Official  Record  with  his  affidavit.  Tho 
exceptions  having  been  submitted  upon  this  evidence,  the  chancellor  over- 
ruled them,  and  the  report  of  sale  was  confirmed,  to  which  the  appellant, 
Reagan,  excepted,  and  has  appealed  to  this  court. 

It  is  conceded  thot  the  property  was  duly  advertised  for  sale,  as  required 
by  the  judgment  by  three  insertions  in  the  Official  Record,  on  the  S6th,  26th 
and  STth  dny  of  June.  It  was  held  in  Wilson  v.  Petzel,  decided  at  the  pres- 
ent term  of  this  court,  that  the  Louisville  Times  was  a  daily  newspaper,  al- 
though not  published  on  Sunday,  within  the  meaning  of  the  statute.  The 
only  question,  therefore,  to  be  decided  upon  this  appeal  is  whether  the 
Officitil  Kecord  is  a  newspaper  of  general  circulation  within  the  spirit  of 
the  statute. 

There  is  no  definite  information  contained  in  the  affidavit  of  the  president 
of  the  corporation  which  publishes  the  Official  Record  as  to  the  number  of 
copies  of  the  paper  stricken  off  each  day.  and  the  copies  filed  with  his  affi- 
davit show  it  to  be  a  very  small  publication  in  point  of  size;  and  thzit  it 
contains  no  news  of  a  politiail,  religious,  commercial  or  social  nature.  But 
it  does  contain  a  few  advertisements  and  notices  of  conveyances  of  real 
estate,  building  permits,  court  docket  and  commissioner's  sales.  Our  atten- 
tion has  been  called  to  a  number  of  decisions  from  the  courts  of  other  States 
in  which  it  has  bieen  held  that  a  paper  which  makes  a  specialty  of  legal  no- 
tices and  information  regarding  courts  and  legal  matters  generally,  is  none 
the  less  a  newspaper  when  it  contains  other  matters  of  a  general  interest. 
But  numerous  authorities  to  the  contrary  are  also  cited  in  the  note  on  page 
b^:i  of  21  A.  &  E.  Ency.  of  Law.  Our  statute  seems  somewhat  more  com- 
prehensive than  any  of  those  in  which  the  validity  of  advertisements  in 
similar  sheets  in  other  States  have  been  upheld,  in  that  it  requires  the  pub- 
lication, not  only  to  Ix;  in  a  daily  paper,  but  also  in  one  of  general  circula- 
tion. It  seems  to  us  that  the  purpose  of  the  general  assembly  in  this  addition 
to  the  statute  was  to  requir^^  that  the  publication  of  judicial  sales  should  be 
made  in  newspapers  which  reach  all  classes  of  the  geuenil  public,  to  give  it 
the  widest  circulation.  The  copies  of  the  Official  Record  filed  in  this  case 
d )  not  appear  to  us  to  meet  the  requirements  of  the  st<itute  either  as  to  a 
newspaper  or  as  to  its  general  circulation.  The  only  evidence  in  the  case 
is  the  two  affidavits,  one  of  which  states  that  it  does  not  have  a  general  cir- 
ojlation,  and  the  other  that  it  does.     We  are,  therefore,  of  the  opinion  that 
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the  chancellor  erred  in  overrulinK  the  exceptions  to  the  confirmation  of  the 
sale  filed  by  appellant.  It  is  proper,  however,  for  us  to  say  that  the  sales  of 
property  which  have  been  confirmed  without  objection  on  account  of  the  in- 
sertion in  the  OflBclal  Record  of  the  notice  would  not  be  invalidated.  (Greer 
V.  Wintersmith,  86  Ky.,  516;  Henderson  v.  Brlstow,  12  Bush,  844;  Lawrence 
V.  Speed,  2  Bibb,  401. ) 

But  for  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


VAUGHN,  &c.  V.  JUSTICE,  &c. 
(Filed  January  31,  1904— Not  to  be  reported.) 

1.  Grounds  for  new  trial— Where  a  trial  was  bef^nn  on  the  23d  of  April,  but 
court  adjourned  until  the  next  day  when  a  verdict  wns  i-eturned,  and 
grounds  were  filed  on  the  26th  for  a  new  trial,  the"  time  had  not  elapsed 
when  a  motion  for  a  new  trial  could  be  made. 

2.  Instructions—In  an  action  against  a  sheriff  for  damages  for  seizure  of 
telephone  poles.  It  was  error  for  the  court  to  instruct  the  jury  that  it  could 
allow  as  part  of  the  damages  the  fee  which  appellee  contracted  in  defending 
his  right  to  the  poles, 

Alex.  Lackey  and  A.  J.  Garred  for  appellants. 

J.  A.  Scott,  H.  C.  Sullivan  and  M.  S.  Burns  for  appellees. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  grew  out  of  this  state  of  facts:  Garred  &  Bartram  sued  Ben 
Wilson  for  a  lot  of  telephone  poles.  The  appellant,  Vaughn,  sheriflf,  suppos- 
ing that  the  poles  for  which  the  writ  was  issued  -were  in  the  possession  of 
the  appellees,  who  were  then  floating  telephone  poles  down  the  Big  Sandy 
river  in  rafts,  seized  them  under  the  writ  against  Wilson  and  held  them  for 
about  twenty-four  hours.  They  were  being  floated  on  a  falling  tide,  as 
claimed  by  appellees,  and  that  the  delay  caused  them  to  incur  certain  ex- 
penses, attorney's  fee,  and  that  part  of  the  poles  were  lost  by  an  unexpected 
freshet  in  the  river.  This  action  was,  therefore,  brought  to  recover  damages 
for  the  unlawful  seizure  of  the  poles,  and  a  trial  resulted  in  a  verdict  for 
appellees  for  f327. 

We  will  first  consider  sojue  questions  raised  as  to  the  right  of  the  appel- 
lants to  have  the  rulings  of  the  lower  court  reviewed  on  this  appeal.  In  one 
of  the  briefs  for  the  appellees  It  Is  statetl  that  the  verdict  was  rendered  on 
the  28d  day  of  April,  and  the  grounds  for  a  new  trial  were  filed  on  the  26th 
of  the  same  month,  therefore,  more  than  three  days  had  elapsed  from  the  re- 
turn of  the  verdict  until  the  motion  for  a  new  trial  was  made.  In  the  same 
brief  it  is  stated  that  there  was  no  exception  saved  to  the  giving  of  Instruc- 
tions. The  first  (jiiestion  may  be  disposed  of  by  the  statement  that  the  trial 
began  on  the  23d  day  of  April  and  was  adjourned  until  the  next  day,  when 
the  verdict  was  returned.  The  other  contention  may  be  disposed  of  by  call- 
ing attention  to  the  fact  that  in  the  closing  paragraph  of  the  bill  of  excep- 
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tiops  It  is  stated  the  defeDdants  objected  to  the  instructions   given,  and 
^ezcepted  to  the  action  of  the  court  in  giving  them. 

Counsel  urges  that  before  appellees  could  have  had  a  cause  of  action 
against  the  sheriff  they  should  have  filed  the  aflSdavit  provided  for  by  sec- 
tion 191,  Civil  Code  of  Practice,  which  reads  as  follows:  "If  another  person 
than  the  defendant  or  his  agent  claim  the  property  taken  by  the  sheriff,  and 
•delivered  to  the  sheriff  his  afSdavit  that  he  is  entitled  to  the  possession 
thei^eof  (a),  the  sheriff  shall  not  be  bound  to  keep  it,  or  deliver  it  to  the 
plaintiff  unless  he  shall,  within  two  days  after  the  delivery  to  him,  or  to 
his  agent  or  attorney,  by  the  sheriff,  of  a  copy  of  the  affidavit,  indemnify 
the  sheriff  against  the  claim,  by  a  bond  executed  by  one  or  more  sufficient 
sureties,  in  double  the  value  of  the  property.  No  claim  to  such  property  by 
«ny  other  person  than  the  defendant  or  his  agent  shall  be  valid  against  the 
sheriff  unless  so  made.  He  shall  return  the  affidavit  of  the  claimant,  with 
his  proceedings  thereon,  to  the  clerk's  office.'* 

This  section  attempts  to  give  the  cause  of  action  on  the  bond  provided  for 
In  that  section  against  the  plaintiff  and  his  sureties,  ^o  such  bond  was 
^iven,  nor  was  there  any  occasion  for  giving  it,  because  thfi  sheriff  surren- 
-dered  the  property  to  appellees.  The  mere  fact  the  affidavit  was  not  made, 
-and  the  bond  not  given,  did  not  relieve  the  sheriff  of  the  consequences  of 
the  wrongful  act  in  seizing  the  property  of  appellees.  The  poles  were  seized 
in  the  Big  Sandy  river  a  short  distance  above  the  lock  and  dam  at  Louisa. 
After  they  were  taken  through  the  lock  they  were  lodged  on  a  sand  bar, 
together  with  some  other  rafts  of  telephone  poles.  The  poles  in  all  the  rafts 
"were  cut  apart,  and  an  attempt  was  made  to  drift  them  down  the  river,  and 
while  so  doing  some  of. the  poles  were  lost.  The  inference  to  be  drawn  from 
the  evidence  is  that  there  was  a  commingling  of  the  poles  of  the  rafts  which 
had  been  seized  by  the  sheriff  and  those  which  had  not  been  so  seized.  The 
evidence  does  not  show  how  many  of  each  were  lost,  and  there  is  neither  a 
plea  nor  proof  showing  any  liability  on  the  sheriff  for  the  loss  of  any  poles 
except  those  which  he  seized.  For  that  reason  instruction  No.  1  is  mislead- 
ing. It  reads  ns  follows:  *'If  the  jury  believe  from  the  evidence  that  plain- 
tiffs, B.  H.  Justice  and  S.  B.  Blackwell,  were  the  owners  of  the  poles  in 
-controversy,  and  that  while  they  were  such  owners  the  defendant,  J.  L. 
Vaughn,  levied  the  order  of  delivery  referred  to  in  the  evidence  upon  said 
poles  and  took  them  into  his  possession;  and  shall  further  believe  from  the 
evidence  that  by  reason  of  said  levy  and  seizure  the  plaintiff  was  compelled 
to  employ  counsel  to  gain  possession  of  said  poles,  they  were  to  find  for 
them  such  reasonable  -sum,  not  exceeding  $60,  as  they  may  believe  from  the 
evidence  will  compensiite  them  therefore.  And  If  the  jury  believe  from  the 
evidence  that  by  reason  of  said  levy  and  seizure  the  plaintiffs  were  put  to 
i^reater  expense  in  separating  said  poles  to  get  them  off  of  the  sand,  they 
were  to  find  for  plaintiffs  such  reasonable  sum,  not  exceeding  $80,  as  they 
may  believe  from  the  evidence  will  compensate  them  for  such  extra  expense. 
And  if  the  jury  shall  believe  from  the  evidence  that  by  reason  of  such  levy 
•and  seizure  the  poles  were,  while  separated,  swept  by  a  sudden  freshet  or 
rise  into  the  Ohio  river,  and  thereby  they,  or  some  of  them,  were  lost,  and 
.  the  plaintiffs  were  compelled  to  expend  money  in  gathering  up  said  poles, 
they  will  find  for  plaintiffs  such  reasonable  sum,  not  exceeding  loOO,  as  they 
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may  believe  from  the  evidence  will  compensate  them  for  such  loss  and  ex- 
penses, but  the  finding  for  plaintiffs  can  not  exceed  in  the  aggregate  the- 
sum  of  $680. ' ' 

The  jury  may  have  allowed  damages  for  the  loss  of  the  poles  which  had 
not  been  seized  by  the  sheriff.  The  court  erred  in  instructing  the  jury  it 
could  allow  as  part  of  the  damages  attorney's  fee  which  appellee  contracted 
with  a  view  of  asserting  and  defending  his  right  to  the  poles.  (Worth- 
ington,  &c.  V.  Norris'  Ex'ors,  US  Ky.,  5-1;  Farmers  and  Shippers  Tobacco 
Warehouse  Co.  v.  Gibbons,  91  Ky.  Law  Rep.,  ia48;  Bogard  v.  Tyler's  Adm*r^ 
ante,  1416.) 

Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


LYON'S  EX'TX,  &c.  v.  LOGAN  COUNTY  BANK'S  ASS'KE. 
(Filed  February  6,  1W)4— Not  to  be  reported. ) 

1.  Witnesses— Decedent's  estjihe— In  an  action  by  a  ban Is's  assignee  against 
the  estate  of  its  deceased  debtor,  the  cashier  of  the  bank  is  a  competent  wit- 
ness against  the  decedent's  estate,  he  being  merely  the  bank's  agent. 

2.  Waiver— Where  issue  was  formed  as  to  the  merits  of  defense  upon  & 
claim  against  decedent's  estate  without  objection  because  aflQdavlt  and  de- 
mand had  not  been  made,  failure  to  make  such  objection  before  answer  wa» 
a  waiver  of  demand  and  affidavit. 

8.  Practice— Section  763,  Civil  Code  of  Practice,  provides  that  void  judg- 
ments shall  not  be  reversed  on  appeal  until  motion  to  set  aside  or  modify  is- 
made  in  the  inferior  court  and  overruled,  and  the  failure  of  the  circuit  court 
to  act  on  such  motion  deprives  this  court  of  jurisdiction  to  reverse  judgment 

£.  B.  Drake  for  appellants. 

J.  C.  Browder,  W.  P.  Sandidge  and  W.  F.  Browder  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

In  this  suit  by  the  bank's  assignee  against  the  estate  of  its  deceased  debtor 
the  cashier  of  the  bank  is  a  competent  witness  against  the  decedent's  estate. 
It  was  not  shown  that  the  ciishier  had  any  personal  interest  in  the  bank. 
He  was  merely  its  agent.  Although  a  party,  subject  to  certain  exceptions, 
can  not  testify  for  himself  concerning  transactions  had  by  him  with  one 
who  is  dead  when  the  testimony  is  offered  to  be  used,  the  agent  of  such 
party  is  under  no  such  disability.  (Section  606,  subsection  6,  Civil  Code  of 
Practice;  Cobb's  Adm'r  v.  Wolfe,  96  Ky.,  418.) 

In  addition,  the  testimony  of  the  cashier,  so  far  as  it  was  material,  related 
to  original  book  entries  made  by  him  contemporaneously  with  the  transac- 
tions about  which  he  was  testifying. 

2d.  There  does  not  appear  in  the  record  the  statutory  affidavit  purging  the 
claim.     (Sections  3870-3872,  Kentucky  Statutes.) 

An  issue  was  formed  as  to  the  merits  of  the  defense,  wlthont  objection 
having  been  made  because  tlie  affidavit  and  demand  had  not  been  made. 
No  objection  seems  to  have  been  made  on  this  account  till  after  the  judg- 
ment. That  was  too  late.  The  failure  to  make  the  objection  before  answer 
filed  was  a  waiver  of  the  demand  and  affidavit  required  by  those  sections. 
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pusher  T.  Flood,  12  Ky.  Law  Rep.,  721;  Tipton  v.  Richardson,  21  Ky.  Law 
Bep.,  11«6;  Lytle  v.  Davidson,  28  Ky.  Law  Rep.,  2262;  Stix  v.  Eversole,  106 
Cy.,  516;  Thomas  v.  Thomas,  15  Ben  Mon.,  178.) 

8d.  A  nonresident  infant  defendant  does  not  appear  to  have  been  brought 
i>efore  the  court.  If  the  allegations  of  the  petition  are  true  (and  they  are  not 
•denied  by  the  appellants,  whom  they  directly  affect  on  this  point),  she  has 
no  interest  in  the  case.  But  of  cour8e  without  her  presence  her  interest 
•could  not  be  conclusively  adjudged.  The  judgment  was  rendered  notwith« 
standing.  While  there  was  a  motion  to  set  aside  the  judgment,  the  record 
-does  not  show  that  the  motion  has  been  acted  lipon.  The  judgment  In  so 
far  as  It  affects  the  Interests  of  the  nonresident  infant  is  probably  void. 
^Section  768,  Civil  Code  of  Practice,  provides  that  such  void  judgment  shall 
'<iot  be  reversed  on  appeal  until  a  motion  to  set  aside  or  modify  It  should 
liave  been  made  In  the  Inferior  court  and  overruled.  The  failure  of  the  dr- 
•cult  court  to  act  on  the  motion  deprives  this  court  of  any  jurisdiction  to  re- 
Terse  the  judgment  for  the  reason  stated. 

4th.  There  were  two  Infant  defendants  before  the  court,  for  whom  no  de« 
tense  was  made.  The  rendering  of  the  judgment  against  them  before  de- 
fense was  a  clerical  misprision.^  (Section  617,  Civil  Code.)  But  by  section 
•616,  Civil  Code,  It  Is  provided:  "A  misprision  of  the  clerk  shall  not  be  a 
ground  for  an  appeal  until  the  same  shall  have  been  presented  and  acted 
xipon  In  the  circuit  court." 

6th.  The  suit  upon  the  note  was  begun  several  years  after  the  death  of  the 
maker  and  of  the  qualification  of  his  personal  representative.  Section  8884, 
'Kentucky  Statutes,  prohibits  the  recovery  of  any  interest  accruing  after  the 
death  of  the  debtor,  unless  the  claim  be  verified  and  demanded  of  his  per- 
sonal representative  within  one  year  after  his  appointment.  If  the  personal 
representative  is  the  only  person  to  be  affected  by  it,  he  may  waive  such  de- 
mand. (Cronlnger  v.  Marthen,  88  Ky.,  fi62. )  However,  in  this  case  there  Is 
^neither  pleading  nor  proof  that  the  verified  demand  was  not  made  as  re- 
<)ulred  by  the  statute.  Merely  falling  to  find  evidence  In  the  record  that  It 
was  made  Is  not  sufficient  to  condemn  the  claim  for  interest.  Usually  evi- 
•denoes  of  demand  of  payment,  with  the  statutory  affidavit,  are  not  pleaded, 
for  they  form  no  part  of  the  original  cause  of  action ;  nor  for  that  reason, 
unless  the  answer  made  such  defense,  are  they  pertinent,  or  necessary  to  be 
illed.  It  is  too  late  to  make  that  question  for  the  first  time  in  this  court 
•upon  a  record  which  simply  falls  to  show  affirmatively,  without  plea  calling 
It  out,  that  a  demand  was  made  within  the  year. 

Finding  no  reversible  error  in  the  record  the  judgment  Is  affirmed. 


FELLOWS,  &c.  V.  KING. 

(Filed  February  5,  lft04— Not  to  be  reported  ) 

Lands— Cloud  upon  title— Where  Richard  and  Godfrey  Fellows  owned  a 
tract  of  land  jointly,  and  Richard  signed  a  paper  addressed  to  C.  L.  King, 
«aylng,  ••you  buy  Godfrey  out,  and  1  will  pay  the  two  Trigg  notes  given 
for  the  land,"  and  appellee,  acting  on  this  direction,  sold  the  one-half  in- 
terest acquired  for  12,500,  evidenced  by  five  notes  for  1500  each,  without  any 
illusion   to  the  Trigg   notes,  and  after  these  five  notes,  with  their  interest, 
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Were  paid  appellee  set  up  claim  od  the  Trigg  notes,  which  then  amounted 
to  11,800.  Held— When  appellee  sold  the  one-half  interest  for  12,600  he  did 
•0  at  a  handsome  profit,  and  the  interest  sold  was  clear  of  previous  debt, 
and  there  was  no  reason  shown  in  the  deed  why  the  true  consideration  waft 
not  recitvd  if  the  Trifcg  notes  were  part  of  it,  and  it  is  concluded  that  they 
were  not,  and  appellant  Is  entitled  to  have  his  title  cleared  of  the  cloud  oast; 
upon  it  in  an  action  to  recover  for  the  Trigg  notes. 

R.  H.  Cunningham  and  W.  P.  McGlain  for  appellants. 

.-.Brown  As  Vance  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Richard  and  Godfrey  Fellows  owned  jointly  a  tract  of  100  acres  of  land  ia 
Benderson  county  upon  which  they  owed  $1,200.  represented  by  four  notea^ 
of  1800  each,  bearing  8  per  cent,  per  annum  interest.  The  notes  were  as- 
Signed  to  appellee.  Appellant,  Richard  Fellows,  had  paid  all  of  the  orig« 
inal  purchase  money  (some  II, 400)*  leaving  the  amount  of  these  notes  as  the- 
balance.  He  continued  to  pay  on  the  notes  for  several  years,  till  two  of 
them,  with  accruing  interest  at  8  per  cent.,  had  been  discharged.  He  thetk 
proposed  to  appellee,  who  was  a  merchant  and  trader,  to  buy  out  his  brother^. 
Godfrey  Fellows',  interest  in  the  land,  and  he,  appellant,  would  buy  it  froia 
appellee.  Appellant  is  an  illiterate  man,  unable  to  read  or  to  write  hlft 
name.  The  reason  he  proposed  to  appellee  to  buy  the  land  and  sell  it  ta 
him  was  that  he  was  unable  to  buy  and  pay  cash  for  it,  he  says.  At  any* 
rate,  appellee  prepared  and  appellant  signed  this  paper : 
••C.  L.  King: 

"You  buy  Godfrey  out  and  sell  to  me,  and  I  will  pay  the  two  Trigg  lieni 

notes  given  for  the  land.     Feburary  1,  1889. 

his 
"RICHARD  X  FELLOWS, 
mark. 
"Attest:  J.  D.  DICKEY." 

Appellant  was  then  owing  as  joint  maker  with  Godfrey  Fellows  the  two^ 
Trigg  notes  referred  to,  being  the  last  two  of  the  $800  notes  above  alluded 
to.  It  is  not  clear  just  what  consideration  appellee  really  paid  to  Godfrey 
Fellows  for  his  interest  in  the  land.  But  all  that  is  accounted  for  with  any^ 
satisfaction  is  not  exceeding  12,000,  if  the  two  Trigg  notes  just  mentioned 
are  included.  Appellant  and  Godfrey  Fellows  claim  they  were  included. 
Appellee  denies  that  they  were.  Then  appellee  sold  the  same  one  half  inter- 
est to  appellant,  and  made  him  a  general  warranty  deed  for  it,  for  the  re- 
cited consideration  of  $2,600,  evidenced  by  five  notes  of  $500  each,  bearing 
interest  from  date.  No  allusion  was  made  In  the  deed  to  the  two  Trlgg- 
notes.  The  one-half  interest  in  the  land  is  shown  to  have  been  worth  theiK 
probably  not  exceeding  $3,000.  certainly  not  as  much  as  $2,500.  Appellant 
oon tinned  to  make  payments  on  this  purchase  price  till  he  had  paid  enough^ 
to  extinguish  it.  with  its  interest  in  180^.  Then  appellee  asserted  that  ap- 
pellant owed  him  the  two  Trigg  notes,  and  interest,  which  then  amounted,, 
according  to  the  judgment  of  the  circuit  court,  to  something  over  $1,900^ 
that  these  two  notes  were  a  balance  of  the  consideration  for  the  Godfrey 
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Fellows'  half  ot  the  land,  making  It  cost,  not  counting  the  interest,  over 
$8,100,  Instead  of  $9,600. 

We  construe  the  written  memorandum  copied  above  as  a  direction  to  ap- 
pellee to  buy  the  land,  and  as  an  agreement  by  appellant  to  repurchase  It 
from  him,  paying  the  Trigg  notes  as  part  of  the  consideration.  Godfrey 
Fellows  had  no  interest  In  the  land  to  sell,  as  he  had  paid  none  of  the  con- 
sideration, unless  the  Trigg  notes  were  cancelled  or  paid  off  by  Gtodfrey.  It, 
therefore,  must  have  been  that  it  was  the  intention  of  the  parties  that  that 
debt  was  to  be  extinguished  in  that  way.  Then  when  appellee  resold  to  ap- 
pellant for  $2,500,  that  paid  to  appellee  a  handsome  profit  for  his  part  in  the 
transaction.  The  Interest  sold  was  thus  clear  of  previous  debt.  There  was 
no  reason  shown  why  the  deed  from  appellee  to  appellant  did  not  show  the 
true  consideration,  if  the  Trigg  notes  were  part  of  it.  We  conclude  that 
they  were  not.  And  as  appellant  has  paid  appellee's  debt  in  full,  he  was 
entitled  to  have  the  liens  cancelled  of  record,  and  his  title  cleared  of  that 
cloud. 

Judgment  reversed  and  remanded,  with  directions  that  a  judgment  be  en- 
tered in  accordance  herewith. 

Judge  Nunn  not  sitting. 


SHEMWELL  v.  OWENSBORO  &  NASHVILLE  R.  R.  CO. 

(Filed  February  6,  1904.) 

Railroads— Master  and  servant— Where  appellant,  the  keeper  of  the  water 
tank  and  pumping  house  of  appellee,  was  injured  by  the  giving  way  of  a 
roof  where  he  had  gone  to  put  out  a  fire,  the  employer  was  not  the  Insurer 
of  the  safe  condition  of  the  premises,  and  where  there  was  no  notice  that 
the  condition  of  the  roof  was  such  as  to  be  unsafe  there  was  no  promise  or 
undertaking  on  the  part  of  the  superior  to  repair  it,  or  to  take  the  conse- 
quences, and  in  an  action  for  damages  for  injuries  sustained  by  reason  of 
the  defective  character  of  the  roof  the  action  of  the  trial  court  In  sustaining 
a  demurrer  to  the  petition  aud  amended  petition  was  not  erroneous. 

E.  B.  Drake  for  appellant. 

Browder  &  Browder  and  B.  D.  Warfleld  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'liear. 

Appellant  was  the  keeper  of  a  water  tank  and  pumping  house  on  appellee's 
railwjvy.  He  was  the  sole  agent  or  servant  in  charge  or  connected  with  that 
place.  His  principal  duty  was  to  operate  the  engine  that  pumped  water 
into  a  large  tank,  from  which  the  locomotives  were  supplied.  He  alleges 
that  on  an  occnsion  the  smokestack  of  the  boiler  connected  with  his  engine 
became  so  out  of  repair  that  it  deflected  sparks  onto  the  roof  of  the  little 
buildiug  In  which  the  engine  was  situated  setting  fire  to  the  roof;  that  he 
went  upon  the  roof  to  put  out  the  flre,  when  it,  by  reason  of  its  rotten  con- 
dition, gave  way,  letting  him  fall  to  the  ground  and  injuring  him.  He 
sued  the  railway  comp.any  for  the  damages  which  he  alleges  he  sustained  by 
reason  of  this  injury.  The  negligence  of  the  railway  company  of  which  he 
complains  is  that  it  had   negligently  permitted   the  covering  of  the  roof. 
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which  WAS  made  of  boards  or  plaiik,  to  be  and  become  rotton ;  negligently 
permitted  a  cap  or  covering  of  the  smokestack  to  be  and  remain  so  that 
sparks  were  thrown  directly  upon  the  roof,  and  negligently  refused  to  fur- 
nish proper  fire  horse  "to  be  there  In  case  of  Are,"  and  negligently  refused 
to  repair  or  remedy  the  same  "after  notice  repeatedly,"  though  it  had  prom- 
ised to  do  so;  that  the  roof  caught  fire  because  of  the  negligence  above  set 
out,  and  that  because  of  the  absence  of  proper  fire  hose  he  was  compelled  to 
and  did  go  upon  the  roof  to  put  it  out,  as  above  stated.  His  petition  sets 
out  that  while  he  was  "putting  the  last  water  upon  said  burning  house  top, 
and  while  he  had  his  feet  securely  put  in  an  opening  in  said  roof,  and 
which  he  thought  was  sound  enough  to  hold  his  weight  and  keep  him  from 
falling,  said  foothold  gave  way,"  etc.  A  demurrer  was  sustained  to  the 
petition.  An  amended  petition  was  filed  reiterating  many  of  the  averments 
of  the  original  petition,  but  amplifying  them  in  some  particulars. 

He  says  that  he  was  employed  to  look  after  and  protect  the  buildings  at 
that  pumping  station;  that  he  believed  the  building  was  sufficiently  strong 
to  support  his  weight,  and  while  upon  the  building  attempting  to  put  out 
the  fire  "he  placed  his  foot  upon  a  cross-piece  or  beam  of  said  building, 
which  appeared  to  be  sound  so  far  as  he  could  observe  or  had  any  way  of 
knowing,  and  which  he  alleges  that  defendant  had  permitted  to  remain 
there  so  long  that  it  had  become  rotten  and  unsafe"  (be  don't  allege  that 
defendant  was  negligent  in  failing  to  learn  earlier  of  the  actual  condition 
of  this  cross-beam),  all  of  which  was  produced  by  the  said  act  of  the  defend- 
ant in  failing  to  have  a  proper  and  sound  roof  when  they  had  agreed  to  do 
so,  and  when  they  had  been  informed  of  its  rotten  condition  and  knew  of 
same,  and  knew  of  its  increased  danger  from  fire."  He  alleges  "that  de- 
fendant did  know  that  all  these  things  existed  and  promised  to  repair  same 
only  a  few  days,  or  within  a  week,  of  said  fire  and  he  did  rely  upon  said 
promise  and  continued  to  work  .there,"  etc.  In  alleging  more  specifically 
the  knowledge  of  the  railway  company  and  its  promise  to  repair,  he  further 
says  in  the  amendment:  "The  said  covering  of  said  engine  house  caught 
fire  not  more  than  a  week  prior  to  his  injury,  but  he  was  enabled  to  put  it 
out  by  the  use  of  a  hose;  that  he  then  went  to  the  supervisor  of  bridges  or 
water  stations,  or  at  least  to  the  defendant's  agent  and  employe  who  was  his 
superior  and  in  control  of  said  water  station,  and  who  had  supervision  of 
■all  water  stations,  and  informed  him  that  same  had  been  afire,  and  also  in- 
formed him  of  the  dangerous  condition  of  the  building,  and  also  Informed 
him  that  he  had  been  able  to  put  same  out,  and  also  infoimed  him  of  the 
great  danger  of  a  recurring  fire  and  the  possible  destruction  of  said  building 
and  said  machinery,  which  was  worth  S500  or  $1,000,  and  it  was  then  that 
the  said  defendant,  by  its  superior  officer  and  supervisor  of  water  stations, 
then  and  there  agreed  and  promised  to  and  with  this  plaintiff  to  repair  and 
fix  same,  and  instructed  him  that  if  said  fire  occurred  again,  and  he  could 
not  reach  same  with  the  hose,  that  he  must  go  upon  said  building  and  put 
same  out. " 

These  are  the  strongest  allegations  of  the  pleadings  for  and  against  appel- 
lant upon  thft  point  upon  which  the  case  was  made  to  turn.  The  circuit 
court  sust4iined  a  demurrer  to  this  amendment  also:  Appellant  decliuing 
to  plead  further,  his  suit  was  dismissed,  and  he  has  appealed.  Under  our 
Code  system  of  practice  the  object  of  all  pleadings  is  to  set  forth  the  facts 
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Tipon  which  the  parties  rely  in  seeking  relief,  or  making  defense,  and  to  join 
t^Tk  issue  thereon.  Legal  conclusions  and  circumlocutory  statements  will  be 
ignored  in  favor  of  facts  explicitly  stated  in  testing  the  sufficiency  of  the 
pleading.  The  court  looks  alone  to  the  well  pleaded  facts,  and  applies  the 
law  thereto. 

Negligence  is  the  failure  to  do  something  that  the  doer,  in  the  exercise  of 
ordinary  care,  should  have  done.  The  employer's  duty  in  this  case,  it  is 
•claimed  for  appellant,  was  primarily  to  furnish  him  a  safe,  or  at  least  a 
reasonably  safe,  place  in  which  to  do  his  work.  With  certain  recognized 
limitations  this  will  be  accepted.  The  two  latest  cases  from  this  court  in 
which  that  matter  is  discussed  are  Pfisterer  v.  Peter  &  Co.,  ante,  1605, 
■and  Wilson's  Adm'r  v.  Chess  &.  Wymond  Co.,  ante, . 

Among  these  limitations  are  these :  If  the  laborer  knows  of  the  defect- 
ive condition  of  the  premises,  or  if  their  condition  is  so  obvious  that  he 
•could  have  known  of  it  by  the  exercise  of  ordinary  care  on  his  part,  he 
•assumes  the  risk  of  injury  arising  from  such  defect.  The  promise  of  the 
employer  to  repair  will  be  noticed  further  along.  But  in  no  state  of  case  is 
the  employer  an  insurer  of  the  safe  condition  of  his  premises.  His  under- 
taking is  only  an  implied  one.  The  defective  condition  must  be  such  that 
the  employer  actually  knew  of  it,  or  by  the  exercise  of  ordinary  care  on  his 
part,  or  on  the  part  of  his  servants  in  authority  and  in  charge,  could  have 
known  of  it  before  he  is  liable  therefor  to  a  servant.  The  law  imposes 
neither  an  impossible  nor  an  unreasonable  duty  upon  either  the  employer  or 
the  employe.  Applying  these  principles  to  the  facts  of  this  case  as  the  ple^jd- 
ings  stand,  the  employer  did  know  actually  of  the  defects  complained 
of,  because  its  superintendent  of  bridges  and  water  stations  had  been  told 
of  it.  So  the  petition  olleges.  It  further  shows  by  whom  ond  when  he  wns 
told,  to  wit,  about  a  week  before  the  accident,  and  by  the  plaintiff  himself. 

As  the  petition  as  amended  does  not  show  that  appellee  had  any  other 
knowledge  or  means  of  knowledge  as  to  conditions  at  this  pump  station 
than  it  acquired  through  appellant,  the  case  is  considered  alone  in  that 
aspect.  Plaintiff  was  the  only  person  there,  or  required  to  be  there,  so  far 
as  the  pleadings  show,  representing  appellee.  The  eyes,  ears,  judgment, 
opinion  and  experience  of  its  employe  In  charge  is  its  way  of  learning  such 
things.  The  law,  therefore,  imputes  to  the  corporation  just  what  these 
representatives  see,  hear  and  know  in  the  course  of  their  resp*»ctive  duties, 
as  affecting  the  condition  of  Its  property  and  appliances.  Appellant  1)elng 
the  sole  person  present  at  the  water  station  repre.senting  appellee,  his  knowl- 
<*dge  would  be  its  knowledge,  and,  therefore,  his  negligence  would  be  its 
negligence  as  between  it  and  third  persons.  When  appellant  reported  the 
conditions  to  his  superior,  with  a  view  of  shifting  his  responsibility  to  his 
employer  as  between  themselves  on  account  of  conditions  there,  his  recital 
of  the  conditions  to  his  superior  became  the  knowledge  of  the  employer  as 
affecting  Its  diHy  to  appellant.  Consequently  appellee  knew  just  what  ap- 
pellant told  his  superior  about  these  conditions.  Besides  the  defective 
smokestack  and  insufficient  fire  hose,  he  says  he  told  his  superior  that  the 
roof  was  rotten.  He  don't  say  that  he  told  him  just  how  rotten  It  was.  But 
persumably  he  told  him  that  it  was  so  rotten  that  it  wns  inadequate  for  the 
purposes,  for  which  It  was  Intended,  namely,  to  turn  sunshine  and  rain,  and 
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was  more  liable  by  reoRon  of  its  condition  to  ignition  from  the  sparks  fall- 
ing from  the  smokestack.  The  language  of  the  petition  indicates  that  this 
was  the  probable  extent  of  appellant's  information  to  the  superintendent. 
But  if  he  in  fact  told  the  superintendent  that  it  was  so  rotten  as  not  to 
bear  the  weight  of  a  man,  appellant  had  just  the  same  information  on  that 
subject  that  the  superintendent  had,  viz.,  what  appellant  had  seen,  and  his 
opinion  and  judgment  based  thereon.  Then  if  appellant,  with  as  much 
actual  knowledge  of  the  condition  of  the  roof  as  his  employer  had,  went 
upon  the  roof,  and  was  injured  by  reason  of  its  defects,  the  employer  Is  not 
liable  to  him.  If,  on  the  other  hand,  neither  of  them  actually  knew  of  the 
real  condition  of  the  roof,  the  appellant  because  he  had  not  sufficiently  in- 
6i)eoted  it  and  the  employer  because  its  agent  in  charge,  appellant  himself, 
had  failed  to  notify  it  of  the  condition,  the  employer  is  not  liable,  because 
ordinary  care  on  its  part  was  to  require  an  inspection  and  report  on  tlie  con- 
ditions by  its  only  servant  In  charge.  Its  failure  consequently  to  exercise 
that  care  was  because  appellant  had  himself  failed  to  exercise  ordinary  care 
in  acquainting  himself  of  the  conditions  and  n'porting  it.  The  employer's 
knowledge  is  theoretical,  in  fact  an  Imputed  knowledge.  It  was  bound  to 
come  through  the  bead  of  some  employe;  the  petition  don't  show  that  it  was 
the  duty  of  any  other  employe  than  plalntifif  himself  to  even  examine  that 
building.  In  fact  he  say  he  was  employed  "to  look  after  it,"  which  means 
to  care  for  it  as  the  person  in  charge.  The  knowledge  of  the  owner  can  not 
rise  above  his  source  of  information.  As  between  the  employer  and  third 
persons,  it  is  true  there  will  be  imputed  to  the  former  all  that  his  servant 
in  authority  knew,  or  by  the  exercise  of  ordinary  care  could  have  known^ 
about  it.  But  as  between  the  employer  and  the  very  servant  who  was  solely 
in  the  custody,  and  whose  duty  it  was  to  know  and  report  the  exact  condi- 
tions to  the  master,  their  knowledge  as  to  conditions  arising  while  the 
premises  are  in  the  custody  of  that  servant  must  of  necessity  be  the  same, 
particularly  in  the  absence  of  any  showing  that  the  master  had  otherwise 
acquired  knowledge  on  the  subject. 

It  is  insisted,  however,  as  the  master  had  promised  to  repair  the  defect, 
and  had  requested  the  servant  to  in  the  meantime  continue  in  the  use  of  the 
premises,  that  the  risk  then  and  thereby  became  the  master's  for  a  reason- 
able length  of  time.  One  week  after  such  promise  is  not  unreasonable 
length  of  time  within  which  the  servant  might  properly  have  relied  on  the 
master  to  make  the  repairs  required  In  this  case.  But  the  rule  is  not,  as 
seems  to  be  assumed,  that  the  master  in  the  meantime  becomes  an  insurer  to 
the  servant  of  the  safety  of  the  premises  He  don't.  It  relieves  the  servant 
of  the  charge  of  contributory  negligence  in  the  matter  of  continuing  at  his. 
work  with  knowledge  of  the  defective  conditions,  unless  such  defects  nre  so 
obviously  dangerous  as  that  none  but  a  reckless  person  would  venture  upon 
them.  In  the  latter  case  the  servant,  notwithstanding  the  master's  promise- 
to  repair,  himself  takes  the  hazard  of  his  folly.  (Mellott  v.  L.  &  N.  R.  R. 
Co.,  101  Ky.,  312;  Wood  on  Master  and  Servant,  section  826;  Shearman  & 
Redfleld  on  Negligence,  section  214;  G,  C.  &  S.  F.  R.  R.  Co.  v.  Brentford, 
23  Am.  St.  Rep.,  3>5;  Missouri  Furnace  Co.  v.  Abend,  107  111.,  44;  Eureka 
Co.  V.  Ba.ss,  81  Ala..  200.) 

In  the  instant  case  appellant,  as  has  been  suggested,  probably  notified  his 
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superior  of  the  defects  in  the  roof  only  as  affecting  its  purpose  as  a  roof.  If 
appellant  had  been  injured  by  the  roof  falling  in  upon  him  (and  that  danger 
had  not  been  a  patent  one),  or  by  reason  of  its  leaky  condition,  he  would 
have  been  protected  against  the  damages.  But  it  is  not  shown  nor  claimed 
that  he  notified  his  superior  that  the  roof  was  so  rotten  as  to  be  unsafe  to 
Ret  upon ;  and,  therefore,  there  was  no  promise  or  undertaking  by  the  super- 
intendent to  repair  such  a  defect,  or  to  take  the  consequences  upon  the  em- 
ployer meantime.  The  promise  to  repair,  and  the  assumption  of  conse- 
quences during  repairs  for  a  reasonable  time,  necessarily  are  referred  to  the 
I>artioular  defects  which  the  parties  were  discussing.  On  the  other  hand,  if 
the  notification  by  appellant  was  that  the  roof  was  unsafe  to  go  upon» 
knowledge  of  that  fact  was  with  appellant,  and  bo  promise  to  repair  could 
relieve  him  of  the  contribuiEory  negligence  of  going  upon  it  while  it  was  In 
that  condition.  For  if  it  was  that  unsafe,  It  meant  it  would  give  way  under 
the  weight  of  a  man,  and  if  it  gave  way  it  was  almost  inevitable  that  he 
would  be  hurt  by  the  fall.  Nor  does  the  direction  of  a  master  to  the  servant 
to  place  himself  in  an  obviously  dangerous  situation,  one  that  none  but  a 
reckless  person  would  assume,  relieve  the  servant  of  his  own  negligence  in 
acting. 

The  judgment  is  aflSrmed. 

The  whole  court  sitting. 


STALLCUP,  &c.  V.  CRONLEY'S  TRUSTEE,  &o. 

(Filed  February  6,  1904. ) 

Wills— Trusts— In  a  devise  to  three  daughters,  and  after  the  death  of 
either,  to  her  surviving  children  in  fee  simple,  but  with  the  provision  that 
if  any  daughter  died  without  issue  her  portion  should  go  to  her  surviving 
sisters,  if  living,  but  if  dead  to  their  issue,  one  of  them  dying  without  issue, 
but  before  her  death  appellant,  a  daughter  of  her  sister  conveyed  in  trust  to 
her  all  of  her  interest  in  the  trust  estate  of  this  daughter  under  the  will,  a 
judgment  of  the  circuit  court  denying  to  appellant  her  interest  in  the  per- 
sonal estate  owned  by  the  decedent  and  held  in  trust,  which  was  derived 
from  the  will,  was  erroneous. 

J.  P.  &  G.  K.  Hunt  for  appellants. 

Morton,  Webb  &  Wilson  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  will  of  Joseph  Bruen,  probated  in  Fayette  county,  this  State,  in  1848» 
gave  his  estate  to  his  three  daughters  (after  provision  for  his  wife).  He 
gave  to  each  daughter  her  portion  to  her  sole  and  separate  use  during  her 
life,  and  aft«r  her  death  to  her  surviving  children  in  fee  simple:  but  that  if 
any  daughter  died  without  issue  her  portion  was  then  to  go  to  her  surviv- 
ing sisters,  if  living;  but  if  dead,  to  their  issue.  The  children  of  his  chil- 
dron  were  expressly  made  the  representatives  per  stirpes  of  their  parents  in 
taking  the  estate  in  the  contingencies  mentioned. 

The  testator  had  three  daughters :  Mrs.  Ingles,  Mrs.  Sarah  B.  Cronley  and 
Mrs.   Shelby.    Mrs.  Cronley  was  the  last  of  the  three  to  die,  and   she  had 
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no  children.  Mrs.  Ingles  had  several  children.  Mrs.  Shelby,  one.  Mrs. 
Shelby's  child  Is  appellant,  Mary  B.  Stallciip.  At  her  death  Mrs.  Cronley 
owned,  in  her  own  right,  a  considerable  estate,  derived  from  her  deceased 
husband.  Besides,  she  owned,  in  the  hands  of  a  trustee,  from  $90,000  to 
135,0  K)  of  estate  derived  upder  the  will  of  her  father,  Joseph  Bruen.  Of 
this,  it  is  claimed,  126,860  is  personalty. 

In  1870,  directly  after  appellant  had  left  school  and  returned  to  the  home 
of  her  aunt,  Mrs.  Cronley,  with  whom  it  seems  she  had  been  making  her 
home  for  some  years,  appellant,  at  the  instance  of  Edward  Cronley,  Mrs. 
Cronley's  husband,  executed  to  him  a  conveyance,  in  the  form  of  a  deed  of 
trust,  conveying  to  him  in  trust  for  his  wife  all  of  said  Mary  P.  Shelby's 
interest  (she  was  then  unmarried)  in  the  trust  estate  of  Mrs.  Cronley  under 
her  father's  will.  The  deed  was  in  consideration  of  natural  love  and  affec- 
tion, and  $1.  and  contained  no  warranty.  At  that  time  the  great  bulk  of 
the  estate  so  attempted  to  be  conveyed  was  personal  property,  though  some 
part  of  it  was  real  estate. 

Mrs.  Cronley  died  a  year  or  so  ago,  leaving  a  will,  the  principal,  if  not 
the  sole,  effect  of  which  was  to  dispose  of  her  estate  derived  from  her  hus- 
band, Edward  Cronley.  In  this  suit  to  settle  and  partition  Mrs.  Cronley's 
estate,  brought  by  her  executor,  the  executor  and  the  heirs  of  the  Ingles 
branch  claim  that  by  her  deed  made  in  1870  appellant  conveyed  to  Mrs. 
Cronley  the  remainder  interest  owned  by  her  in  the  Bruen  trust  estate, 
being  one-half  thereof;  and  that  as  to  that  half  Mrs.  Cronley  died  intes- 
tate; as  to  the  other  half  the  Ingles  family  took  as  remaindermen  under 
Bruen 's  will.  Appellant  contends  that  her  attempted  conveyance  of  her 
contingent  interest  in  the  trust  estiit>e  held  by  Mrs.  Cronley  for  life  was 
void,  espticially  as  to  the  personalty.  The  effect  of  the  difference  is  to  give 
appellant,  as  heir-at-law  of  Mrs.  Cronley,  of  the  personal  estate  say  16,712.50 
■  less  than  she  would  take  otherwise. 

Appellant  contends  that  the  deed  of  1870  Is  invalid  as  an  executed  convey- 
ance, because  her  interest  then  was  only  that  of  an  executory  limitation,  or 
devise,  which  was  not  the  subject  of  a  conveyance  at  law.  While  the  com- 
mon law  originally  admitted  of  no  estate  in  personal  property,  regarding  its 
title  as  its  possession,  as  inseparable,  yet  that  distinction  has  long  been  ob- 
solete, and  now  life  estates  and  remainders  may  be  created  in  personal  prop- 
erty. Language  which  would  create  a  life  estate  and  a  reversioner  re- 
mainder in  lands,  may,  with  equal  assurance,  sever  the  title  to  personal 
property,  giving  it  for  a  term  of  life  to  one,  with  the  remainder  to  others, 
upon  the  .sane  contingencies  as  land  is  devised,  guarding  always  against 
perpetuities.  How  far  certain  remote  and  contingent  interests  thus  created 
in  personal  estate  are  the  subject  of  conveyance  by  deed  or  executed  contract 
is,  and  from  the  beginning  has  been,  a  troublesome  question.  The  same 
difficulty  naturally  existed  concerning  the  conveyance  of  similar  interests 
In  real  estate.  And  they  would  arise  more  frequently,  and  were  far  more 
important  then,  because  generally  it  was  the  title  to  real  estate  only  that 
was  subjected  to  such  limitations.  Not  for  a  long  while  afterward  were 
they  allowed  as  to  personalty.  The  early  cases,  and  indeed  nearly  all  the 
•cases  and  texts,  hold  that  such  interests  as  executory  devises  or  limitations 
are  not  alienable  at  common  law. 
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To  obviate  the  difficulty  of  this  rule,  and  to  facilitate  the  transrer  of  titles 
to  land,  legislative  enactments  have  been  resorted  to.  In  this  State  a  stat- 
ute of  that  nature  has  been  In  effect  for  many  years.  It  is  now  section  3431, 
which  reads:  "Any  interest  In  or  claim  to  real  estate  may  be  dlsixjsed  of  by 
deed  or  will  in  writing."    ♦    *    ♦ 

This  language  is  so  comprehensive  as  to  Include  an  executory  devise.  It . 
is  conceded  by  appellant,  and  we  think  it  is  clear  that  it  is  so,  that  the  deed 
was  effectual  to  convey  appellant's  interest  in  the  real  estate  then  held  in 
trust  for  Mrs.  Cronley.  An  executory  devise  is  such  a  limitation  of  a  future 
interest  in  lands  or  personal  chattels  as  the  law  admits  in  the  case  of  a  will, 
though  contrary  to  the  rules  of  limitation  in  conveyances  at  common  law. 
(Frearae,  Kern. ,  380,  7th  edition ;  2  Bl.  Com. ,  172. )  It  was  defined  in  Patterson 
V.  Ellis,  11  Wen.  (N.  Y. ),  278,  as  being  "a  devise  of  a  future  interest  in- 
lands or  chattels,  not  to  take  effect  at  the  testator's  death,  but  limited  to 
arise  upon  some  future  contingency.'* 

Unlike  a  remainder,  it  requires  no  particular  estate  to  support  it  (Burleigh 
V.  Clougb,  62  N.  H.,  273),  and  may  be  limited  upon  a  fee.  It  is  not  called 
an  estate.  In  truth  it  is  not.  It  is  an  interest,  dependent  upon  the  happen- 
ing of  one  or  more  contingencies  to  ripen  it  into  an  estate.  It  is  an  expect- 
ancy, srmiething  more  than  an  heir  presumptive  has.  The  interest  of  the 
remaindermen  is  more  tangible.  It  is  certain  and  fixed,  resting  upon  a 
particular  estate,  and  to  become  dominant  upon  the  happening  of  a  contin- 
gent event.  In  this  case  the  interest  of  Mrs.  Stallcup,  when  first  created, 
was  thus:  First,  if  Mrs.  Cronley  should  die  without  issue;  second,  if  Mr.s. 
Shelby  should  die  leaving  no  issue  suve  appellant;  third,  if  appellant  should 
survive  Mrs.  Cronley.  So  long  as  either  Mrs.  Cronley  or  Mrs.  Shi  ll.y  lived 
there  was  the  legal  possibility  of  appellant's  having  absolutely  no  interest. 
in  the  estate,  or  by  the  birth  of  other  children  to  Mrs.  Shelby  t«.  have  a 
different  and  varying  interest.  It  is  not  so  strange  that  such  ind<  finite  in- 
terests of  such  uncertain  beneficiaries  were  not  assignable  at  the  common 
law.  The  statute  quoted  has  made  them  assignable  as  to  lands,  but  as  to 
lands  only.  This  indicates  a  legislative  purpose  to  leave  the  common  law 
in  force  as  to  personal  estates  so  conditioned.  The  conimon  law  did  not 
allow  the  conveyance  or  creation  of  such  interest  except  by  will,  and  the 
statute  has  not  authorized  it. 

But  equity  did  for  many  purposes  treat  such  conveyances  or  contracts  as 
equitable  assignments,  and  as  such  enforced  them.  In  Grayson  v.  Tyler's 
Adm'x,  80  Ky.,  3(52.  it  was  said:  "The  doctrine  of  the  common  law  is  that 
a  contingent  remainder  can  not  be  passed  or  transferred  by  a  conveyance  at 
law  before  the  contingency  happens,  otherwise  than  by  way  of  estoppel  by 
fine,  or  by  a  common  recovery;  but  contingent  estates  were  assignable  in 
equity."     (Freame  on  Reniainders.  page  30rt. ) 

That  was  a  case  where  a  contingent  remainderman,  having  such  an  inter- 
est in  personal  estate  under  a  will,  had  for  value  assigned  it,  and  the  assign- 
ment was  upheld  and  enforced. 

Chancellor  Kent  in  his  Commentaries,  volume  4,  262,  says:  "All  contin- 
gent and  executory  interests  are  assignable  in  equity,  and  will  be  enforced 
if  made  for  a  valuable  consideration. " 

Speaking  of  the  contract  to  sell  an  executory  devise.  Story's  Equity  Juris- 
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prudence,  volume  2,  section  1040b.  says:  '* Until  the  event  has  happened  the 
party  contracting  to  biiy  has  nothing  but  the  contingency,  which  is  a  very 
different  thing  from  the  right  immediately  to  recover  and  enjoy  the  prop- 
erty. *  •  *  It  is  not  an  interest  in  the  property,  but  a  more  right  under 
the  contract.  Indeed  the  same  effect  takes  place  in  such  case  if  there  be 
an  actual  assignment,  for  in  the  contemplation  of  equity  it  amounts,  not  to 
an  assignment  of  a  present  interest,  but  only  to  a  contract  to  assign  when 
the  interest  becomes  vested.  Thereforci  a  contingent  legacy,  which  is  to 
rest  upon  some  future  event,  such  as  the  legatee's  coming  of  age,  may 
become  the  subject  of  an  assignment,  or  a  contract  of  sale." 

When  the  enforcement  of  the  contract  is  sought,  the  chancellor  will  look 
to  the  contract  and  the  circumstances  under  which  it  was  executed,  and  the 
consideration,  and  will  decree  an  enforcement,  or  withhold  it,  as  Is  the 
habit  of  equity.  For  it  is  not  every  valid  contract  thnt  equity  will  enforce. 
So  if  there  be  wanting  a  consideration,  it  seems  that  the  contract  should 
not  be  enforced  against  the  will  of  the  grantor.  A  *'good  consideration" 
will  not  suffice. 

"But  although  such  assignments  are  valid  in  equity,  yet  they  will  not 
generally  be  carried  into  effect  in  favor  of  mere  volunteers;  nay,  not  in 
favor  of  Pearsons  claiming  under  the  consideration  of  love  and  affection  (such, 
for  inscanoe,  as  a  wife  or  children)  against  the  heir  and  personal  repre- 
sentative of  the  assignee,  but  only  in  favor  of  i>ersons  claiming  for  a  val- 
uable consideration,"     (2  Story's  Equity,  section  1040,  Civil  Code.) 

We  do  not  regard  the  fact  that  the  deed  was  made  to  a  trustee  affects  the 
question  at  all.  The  sole  purijose  of  making  the  conveyance  to  a  trustee, 
instead  of  to  Mrs.  Cronley  direct,  was  to  create  a  separate  estate  in  her;  that 
fact  manifestly  could  not  have  any  bearing  upon  the  trnnsmissibllity  of  the 
interest  attempted  to  be  assigned.  The  case  of  Williamson  v.  Yager,  91  Ky., 
289,  is  relied  upon  by  appellee  as  holding  a  contrary  doctrine.  But  in  that 
case  the  question  was  not  as  to  the  effect  of  placing  the  title  in  a  trustee  as 
bearing  upon  the  assignability  of  the  subject-matter  of  the  trust.  There 
the  owner  of  certain  notes  by  a  signed  endorsement  upon  them  created  her- 
self a  trustee  of  the  assignees,  continuing  to  hold  the  notes.  The  court  held 
that  by  making  herself  the  trustee  of  a  trust  by  an  executed  instrument,  no 
other  deliveiy  of  the  notes  assigned  was  either  possible  or  necessary ,  and 
that  as  the  gift  was  executed,  the  matter  of  consideration  was  immaterial. 
But  in  that  case  the  subject-matter  of  the  assignment  was  a  thing  and 
estate  in  esse.-  The  difficulty  here  is  that  the  thing  attempted  to  be  as- 
signed, the  estate  in  the  trust  fund,  was  not  in  being,  or  vested  in  the  as- 
signor, and  consequently  the  utmost  effect  that  could  be  given  to  the 
attempted  assignment  was  that  of  an  equitable  assigninent,  or  an  agree- 
ment to  assign,  to  take  effect  in  the  future  when  and  if  the  estate  to  be 
assigned  came  into  existence.  When  that  event  occurred  a  court  of  equity 
will  not  enforce  the  assignment,  because  of  a  lack  of  equity  in  the  claimant 
under  the  instrument. 

The  judgment  of  the  circuit  court  denying  to  appellant  the  whole  of  the 
one-half  of  the  personal  estate  owned  by  decedent  and  held  by  her  trustee, 
derived  under  Joseph  Bruen's  will,  is  reversed  and  cause  remanded  for 
proceedings  not  inconsistent  herewith. 
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COE  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  February  5,  1904— Not  to  be  reported.) 

Railroads— Duty  of  conductor— In  an  action  by  a  passenger  for  injuries 
sustained  in  alighting  from  a  train,  where  the  petition  alleges  that  as  the 
train  was  slowing  up  ait  the  station  and  the  conductor  announced  three 
times  the  name  of  the  station,  and  that  the  train  stopped,  the  night  was 
dark,  the  passenger  attempted  to  get  oflf  the  train  and  was  injured  because 
It  had  not  yet  reached  the  station,  but  had  stopped  at  a  dangerous  point  for 
a  passenger  to  get  off,  the  petition  stated  a  cause  of  action,  and  it  was  error 
for  the  trial  court  to  sustain  a  demurrer  to  it. 

N.  J.  Weller  for  appellant. 

B.  D.  Warfield  and  J.  W.  Alcorn  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Section  784  of  Kentucky  Statutes,  which  requires  that  a  common  carrier 
*' shall  cause  to  be  announced  twice  within  each  passenger  car  of  every  pas- 
senger train,  within  a  reasonable  time  before  its  arrival  at  a  station  at 
which,  from  notice  given,  it  is  to  stop,  the  name  of  the  station,"  is  for  the 
purpose  of  apprising*  passengers  of  the  fact  that  the  train  is  approaching 
that  station,  so  that  those  who  are  to  cHsembark  there  may  be  prepared  to 
leave  the  train.  Consequently  when  the  train  stops  after  such  an  announce- 
ment, or  when  such  announcement  is  made  merely  calling  the  name  of  the 
station  after  the  train  has  stopped,  passengers  destined  for  the  station  have 
a  right  to  assume,  without  notice  or  knowledge  to  the  contrary,  that  the 
train  has  arrived  at  such  station.  If  for  any  reason  after  the  announcement 
has  been  made,  the  train  is  compelled  to  stop  before  arriving  at  the  st^ition 
where  the  passengers  are  to  leave  the  train,  it  is  the  duty  of  the  carrier  to 
warn  or  caution  passengers  to  that  effect,  that  they  may  govern  their  move- 
ments accordingly. 

In  this  case  the  petition  substantially  alleges  that  as  the  train  was  slowing 
up  to  stop  at  the  station  where  appellant  was  a  passenger,  the  conductor 
announced  three  times  distinctly  the  name  of  the  station.  The  train  stopped 
directly.  It  was  night  and  dark.  The  passenger  attempting  to  leave  the 
train  was  injured  because  it  had  stopped  befoi-e  it  had  reached  the  station, 
and  at  a  point  dangerous  for  disembarking  passengers.  We  are  of  opinion 
that  the  petition  stated  a  cause  of  action.  If  the  passenger  was  negligent 
in  leaving  the  train  under  the  circumstances  that  is  a  matter  of  defense. 

The  judgment  of  the  circuit  court  sustaining  the  demurrer  is  reversed  and 
cause  remanded  for  proceedings  not  inconsistent  herewith. 


DIXON,  &c,  V.  LABRY,  &c. 

(Filed  February  5,  1904— Not  to  be  reported.) 

Ditch— Lien  for  digging— Limitation— In  an  action  to  enforce  a  lien  for 
the  digging  of  a  ditch  under  section  2400,  Kentucky  Statutes,  where  it  ap- 
pears that  the  surveyor  of  the  county  accepted  the  ditch  as  completed  ac- 
cording to  the  specifications  and  that  the  action  was  instituted  within  five 
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years  after  the  recordinK  of  the  certificate  as  required  by  law,  it  was  not 
barred  by  the  statute  of  limitations. 

R.  D.  Vance  and  M.  C.  &  G.  D.  Qivens  for  appellants. 

Thos.  E.  Ward  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nuun. 

This  action  was  instituted  by  appellees  to  enforce  a  lien  for  the  sum  of 
tll3  65  incurred  in  digging  a  ditch  on  appellant's  land  under  an  act  of  the 
Kentucky  Statutes,  section  2400,  entitled  *'An  act  for  Jthe  drainage  of  land." 
This  action  has  been  appealed  to  this  court  once  before,  the  opinion  being 
in  84  Ky.  Law  Rep.,  697.  After  the  return  of  the  cause  to  the  lower  court 
appellees  filled  the  blanks  in  their  petition  as  authorized  by  this  court.  The 
appellants  filed  an  amended  answer,  J n  which  they  denied  that  the  survey 
of  Henderson  county  issued  or  delivered  to  the  appellees  or  to  the  clerk  of 
the  Henderson  County  Court  a  certificate  showing  the  amount  due  them,  or 
either  of  them,  for  the  construction  of  the  ditch,  and  nlleged  that  the  contract 
of  Labry,  made  with  the  clerk  for  the  performance  of  this  labor  in  digging 
the  ditch,  was  made  on  the  17th  of  May,  1894;  that  ha  should  have  completed 
his  work  under  the  contract  in  ten  days  thereafter,  and  did  complete  the 
labor  in  digging  this  ditch  prior  to  October,  1894,  and  that  his  cause  of 
action,  if  any  he  had,  accrued  more  than  five  years  before  the  commence- 
ment of  their  action,  and  they  pleaded  the  statutes  of  limitations.  Under 
the  former  opinion  in  this  case  all  the  questions  have  been  settled  eiLcept 
the  one  last  mentioned. 

It  appears  from  the  record  herein  that  the  surveyor  of  the  county  did  ac- 
cept as  completed,  according  to  the  specifications,  the  ditch  passing  through 
the  lands  of  the  appellants  and  made  his  report  to  that  effect,  which  was 
recorded  in  the  Ditch  Book  for  that  county  on  the  £6th  of  September,  18«6. 
And  it  appears  that  this  action  was  brought  on  the  3d  of  August,  1^01.  less 
than  five  years  after  the  recording  of  the  certificate.  Appellees  had  no  right 
to  bring  an  action  on  this  claim  except  as  authorized  by  the  statutes.  They 
could  not  legally  have  instituted  this  action  before  this  acceptance  by  the 
surveyor  and  his  certificate  made  with  reference  thereto  as  required  by  sec- 
tion 2400  of  the  Kentucky  Statutes.  Their  claim  was  not  due  until  that 
time,  their  cause  being  wholly  statutory,  and  having  been  brought  within 
five  years  from  the  date  of  the  acceptance  and  certificate  by  the  surveyor, 
their  action  is  not  barred  by  the  sttitute  of  limitation. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


BARLOW'S  ADM'R,  &c.  v.  COMSTOCK'S  ADM'R. 

(Filed  February  9,  1904.) 

Marriage  —Antenuptial  contract  —  Where  in  an  antenuptial  contract  in 
consideration  of  the  marriage  the  wife  was  to  receive  |500  at  the  husband's 
death,  she  waiving  her  right  to  claim  homestead  or  dower,  or  to  other  dis- 
tributable shai-es  in  his  property,  Held— That  the  death  of  the  wife  does  not 
defeat  the  claim  of  her  esuxte  to  the  $500,  because  that  was  an  antenuptial 
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coiftract  and  contained  no  provision  that  it  should  be  paid  only  in  the  event 
she  survived  him,  and  was  in  nowise  dependent  upon  any  such  contingency. 

John  W.  Lewis  for  appellants. 

J.  H.  Thurman  and  J.  W.  S.  Clements  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnani. 

On  the of  July,  1881,  Peter  G.  Barlow  and  Lucinda  Comstock  exe- 
cuted the  following  antenuptial  contract  with  each  other: 

"Whereas,  marriage  is  about  to  take  place  between  Peter  G.  Bailow  and 
Mrs.  Lucinda  Comstock/ all  of  Wnehington  county,  State  of  Kentucky:  This, 
marriage  contract  between  the  parties  whose  names  are  hereunto  subscribed, 
Witnesseth :  The  said  Peter  G.  Barlow  agrees  to  give  to  said  Mrs.  Comstock 
ioOO»  to  be  paid  at  his  death,  and  to  the  payment  of  the  same  hereby  binds 
himself,  his  administrators,  executors,  heirs  and  assigns  as  stipulated.  The 
said  Lucinda  Comstock  agrees  and  binds  herself  to  make  no  clajm  to  dower 
or  homestead  or  other  distributable  right,  interest  or  share  in  the  real  or 
personal  property  of  said  Barlow,  and  hereby  releases,  relinquishes  and 
waives  all  claiiu  to  dower,  homestead  or  to  other  distributable  right  or 
share  in  the  property,  real  or  personal,  of  said  Barlow.  Said  Barlow  agrees 
that  said  Mrs.  Lucinda  Comstock  shall  have  the  exclusive  right  to  the  use 
and  control  and  dispose  of  what  personal  e^ect  she  has  before,  during  or 
after  the  marriage,  free  from  all  claim  of  »iid  Bnrlow,  his  heirs,  adminis- 
trators, executors  and  assigns.  The  said  Barlow  is  to  furnish  a  decent  sup- 
port during  hid  natural  life.     Witness  our  hand  this of  July,  1881. 

"PETER  G.  BARLOW, 

her 
"LUCINDA  X  COMSTOCK. 

mark 
"Attest:  PALMER  GRUNDY, 

"LSAAC  L.  JANP:S." 

Shortly  after  the  execution  of  this  written   agreement  the  marriage  be- 
tween the  parties  was  legally  solemnized,  and  the  parties  lived  together  as 

husband  and  wife  until  the  death  of  Mrs.  Barlow  on  the day  of . 

Peter  Barlow  survived  his  wife,  and  died  intestate  on  the  19th  of  April,  1900, 
le:ivinj?  surviving  him  as  heirs  at  law  a  number  of  children  by  a  previous 
marriage.  Suit  was  instituted  in  the  Washington  Circuit  Court  for  a  settle- 
ment of  his  estate,  and  W. 'T,  Comstock,  as  administrator  of  the  estate  of 
Lucinda  Barlow,  was  made  a  party  defendant.  He  filed  his  answer,  which 
he  made  a  cross  petition  against  the  administrator  and  heirs  of  Peter  G. 
Birlow,  sdttiog  up  the  anDenupci-.iI  contract  of  July,  1881,  and  prayed  judg- 
ment against  the  administrators  for  $500,  with  Interest.  The  administrator 
of  Peter  G.  Barlow  filed  a  general  demurrer  to  the  answer  and  cross  petition 
of  Mrs.  Barlow,  which  was  overruled,  and  declining  to  plead  further,  judg- 
meut  was  awarded  to  appellee  for  $500,  with  interest,  from  the  1st  day  of 
June,  lUOU.  until  paid,  and  the  administrator  of  Peter  G.  Barlow  has  ap- 
pealed, and  insists  that  the  sole  consideration  for  the  payment  of  the  $500 
provided  for  in  the  antenuptial  contract  between  the  parties  was  the  release 
by  Mrs.  CornsDock  of  all  claim  to  dgvver,  homestead  or  other  distributable 
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right  in  the  estate  of  her  prospeotive  hnsband  in  the  event  she  should -sur- 
vive him.  Or,  in  other  words,  that  it  was  a  stipulated  sum  to  be  paid  to 
her  in  lieu  of  all  rights  which  she  might  have  growing  out  of  the  marriage 
in  her  prospective  husband's  estate  as  surviving  widow;  and  that  as  she 
died  several  years  prior  to  her  husband,  she  never  became  invested  with  any 
estate  of  the  character  sought  to  be  released,  and  In  consequence  the  written 
obligation  sued  on  was  not  enforcible. 

We  can  not  concur  in  this  contention.  There  were  twp  considerations 
which  entered  into  the  execution  of  the  antenuptial  contract  by  Mrs.  Corn- 
stock,  one  the  prospective  marriage,  which  was  alone  an  adequate  considera- 
tion therefor;  the  other,  the  release  of  all  claim  by  her  of  her  inchoate  rights 
as  surviving  widow.  The  obligation  assumed  by  Peter  Barlow  in  the  con- 
tract of  July,  18S1,  to  priy  Mrs.  Comstocic  1500  at  his  death  is  unconditional. 
It  contains  no  8nch  qualification  as  appellant  seeks  to  inject  into  it.  Nothing 
is  said  about  her  dt^ath,  or  that  the  contract  sued  on  was  to  be  enforcible 
only  in  case  she  survived  her  prospective  husbnnil,  and  we  think  is  In  nowisp 
dfipendent  upon  such  a  contingency.  In  an  unbroken  line  the  authorities 
favor  a  lib3r.1l  construction  of  these  contracts,  for  their  purpose  is  to  prevent 
strife,  secure  peac3,  adjust  and  settle  the  question  of  marital  rights  in  prop- 
erty. / 

For  reasons  indicated  the  judgment  is  affirmed. 

Whole  court  sitting. 


MOXTGOMEUY  v.  MONTGOMERY. 
(Filed  February  9,  1904— Not  to  be  reported.) 

1.  Appeals— By  the  provisions  of  section  950,  Kentucky  Statutes,  in  order 
to  give  this  court  jurisdiction  of  appeal  the  amount  in  controversy  must  tie 
$200,  exclusive  of  interest  and  costs. 

2.  Set-off — Practice— In  an  action  of  assumpsit  to  recover  $170,  an  answer 
pleading  a  set-off  that  certain  taxes  had  been  paid  where  the  legal  title  was 
in  appellant  and  the  equitable  title  in  appellee,  the  action  of  the  lower  court 
in  striking  out  the  claim  for  taxes  was  proper,  because  it  could  not  be  prop- 
erly pleaded  as  a  set-off. 

James  Bradley  and  B.  M.  Lee  for  appellant. 

Victor  F.  Bradley  for  appellee. 

Appeal  from- Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  sued  appellant  in  an  action  in  the  nature  X)f  express  assumpsit 
to  recover  $170.  The  answer  denied  ihe  alleged  agreement,  and  pleaded  as  a 
set-off  that  appellant  had  paid  for  apj'ellee  cert^iin  tAxes  on  lands  owned  by 
them  jointly,  in  a  glveij  proportion,  when  the  legal  title  was  in  appellant  to 
the  whole  tract,  while  appellee  owned  t-he  eqult^ible  title  to  the  proportion 
named.  The  sum  claimed  by  appellant  on  this  account  was  196.94.,  The 
circuit  court  struck  out  so  much  of  his  pleading  as  claimed  the  taxes.  The 
verdict  and  judgment  on  appellee's  claim  was  in  her  favor.  The  first  ques- 
tion is,  has  this  court  jurisdiction  of  the  appeal?  To  give  this  court  juris- 
diction  of  an  appeal  the  amount  in  controversy  must  be  $800,  exclusive  o' 
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Interest  and  costs.  (Section  950,  Kentucky  Statutes. )  As  to  the  defendant 
it  Is  said  that  the  amount  in  controversy  is  the  amount  of  the  judgment, 
from  which  he  appeals.  (L.  &  N.  B.  K.  Co.  v.  Wade,  80  Ky.,  286;  American 
Accident  Co.  v.  Slaughter,  101  Ky.,  26. )  But  when  the  defendant  has  pre- 
sented a  counterclaim  or  set-off  against  the  plaintiff  which  is  germane  to 
the  original  cause  of  action,  and  which  is  denied  entirely,  then  the  amount 
In  controversy  will  be  the  sum  recovered  against  him  by  the  plaintiff  on  the 
original  action,  plus  the  amount  claimed  by  the  defendant,  and  which  he 
was  denied.  (Walter  A.  Wood  Co.  v.  Taylor.  104  Ky.,  217.)  This  brings  us 
to  consider  appellant's  claim  as  a  set-off.  A  set  off  is  a  cause  of  action  aris- 
ing upon  a  contract,  judgment  or  award  in  favor  of  a  defendant  against  a 
plaintiff.    (Subsection  2  of  section  06,  Civil  Code. )    It  is  a  suit  within  a  suit. 

Defendant  alleged  by  way  of  set-off,  and,  therefore,  as  constituting  a  cause 
of  action  against  the  plaintiff,  that  he  and  the  plaintiff  owned  jointly  in 
unequal  proportions  a  farm  in  Scott  county;  that  he  held  the  legal  title  to 
the  whole  of  it,  but  that  for  certain  years  the  plaintiff  was  the  owner  by 
title  bond  from  appellant  of  the  equitable  title  to  the  portion  named,  being 
something  less  than  one-half;  that  the  tax  had  been  assessed  against  him, 
and  that  he  had  paid  all  of  it,  and  that  plaintiff's  proportion  was  $96.2-1  In 
the  aggregate,  which  she  hnd  not  paid. 

Section  4023,  Kentucky  Statutes,  makes  the  holder  of  the  legal  title  to 
land  and  the  holder  of  the  equitable  title  also  liable  for  the  taxes  thereon; 
**but  as  between  themselves,  it  shall  be  the  duty  of  the  holder  of  the  equi- 
table title  to  list  the  property  and  pay  the  taxes  thereon,  whether  the  prop- 
erty be  in  possession  or  not  at  the  time  of  the  payment." 

Section  4033  provides  that  "whenever  the  occupant  of  any  land    *    •    ♦ 
shall  pay  the  tax  thereon  which  the  owner  ought  to  pay,  the  person  paying 
the  taxes  shall  be  entitled  to  recover  of  the  owner  the  amount  of  the  tax  so  - 
paid  and  interest. " 

Section  4096  gives  a  right  of  action  to  a  joint  owner  who  pays  all  the  tax 
where  the  property  has  been  "assessed  conjointly." 

These  sections  were  intended  to  fix  the  liability  for  the  tax  as  between  the 
persons  prima  facie  liable  therefor,  and  from  any  of  whom  the  State  may 
have  exacted  its  payment.  The  payment  of  taxes  is  generally  involuntary; 
its  assessment  and  the  means  of  collection  are  necessarily  more  or  less  sum- 
mary; that  a  mere  volunteer,  who  pays  the  taxes  of  the  owner  of  property, 
will  not  be  given  either  a  Hen  on  the  property  or  a  right  of  action  to  recover 
the  amount  paid  from  the  owner  is^well  settled,  but  where  one  who  can  be  made 
to  pay  it  does  so,  the  statutes  fit  the  ultimate  liability  as  between  the  per- 
sons liable,  and  give  a  right  of  action  against  such  one  in  favor  of  the  other 
who  pays.  We  are  of  opinion  that  the  answer  presented  a  good  cause  of 
action  in  favor  of  defendant  against  plaintiff.  But  a  set  off  must  be  based 
upon  a  contract,  judgment  or  award.  There  Is  no  claim. that  defendant 
paid  the  tax  for  plaintiff  under  a  contract,  or  under  a  inquest  that  would 
imply  a  promise  to  repay.  No  statute  would  be  needed  to  allow  a  recovery 
in  such  state  of  case.  This  Is  purely  and  simply  a  statutory  liability.  Pen- 
alties or  forfeitures  fixed  or  allowed  by  statute  and  torts  and  unliquidated 
demands  have  not  been  allowed  as  matters  of  set- off.  The  language  of  the 
Code,  no  less  than  the  practice  before,  exclude  such  as  matters  of  set-off. 
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We  think  to  this  class  belong  pure  statutory  liabilities— involuntary  liabil- 
ities. The  action  of  the  circuit  court  was,  therefore,  proper  in  striking  out 
that  matter  as  a  set- off,  although  it  may  have  constituted  a  good  cause  of 
action  by  defendant  against  plaintiff.  This  leaves  the  amount  in  controversy 
less  than  JSOO.  (C.  &  O.  Ry.  Co.  v.  Roe,  21  Ky.  I^w  Rep.,  1146;  Arthurs^ 
V.  Thompson,  97  Ky.,  218.) 
Appeal  dismissed. 


THOMPSON,  &c.  V.  RAGAN. 
(Filed  February  9,  1904.) 

1.  Banfeniptcy—Attachmenfc— Where  a  debtor  whose  property  had  been- 
attached  filed  his  petition  in  bankruptcy  within  four  months  thereafter, 
and  was  adjudged  a  bankrupt,  and  the  trustee  in  bankruptcy  sought  to  hav& 
the  proceeds  of  the  attached  property  turned  over  to  blm,  the  prayer  of  hls- 
petitiou  should  have  been  sustained  except  as  to  the  extent  of  costs  incurred 
and  expenses  to  the  sheriff  for  keeping  attached  property  prior  to  its  sal&- 
under  the  attachment. 

S.  Snme— The  question  as  to  whether  the  property  of  the  debtor  waa 
exempt  under  the  laws  of  another  State  was  properly  a  question  to  be  con- 
Bidered  by  the  Federal  court  in  the  bankruptcy  proceeding. 

John  F.  Lockett,  A.  W.  &  A.  D.  Funkhouser  for  appellants. 

Montgomery  Merritt  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  G.  \V.  Ragan,  brought  this  action  ngainst  the  appellant^ 
Charles  Thompson,  in  the  Henderson  Circuit  Court  to  enforce  the  payment 
of  a  note  for  $224.25,  executed  to  hlu)  by  appellant  on  the  20th  of  January, 
1898,  and  at  the  same  time  sued  out  a  general  attachment  upon  the  ground 
that  both  he  and  the  defendant  were  residents  of  the  State  of  Indiana,  whlcl> 
was  levied  by  the  sheriff  upon  an  undividpd  one-third  interest  owned  by 
him  in  sixteen  head  of  cattle,  twelve  head  of  hogs,  which  were  subsequently 
Bold  under  an  order  of  the  judge  of  the  Henderson  Cirouit  Court  for  the  sum 
of  $215.  On  the  9th  of  May  following,  the  appellant,  Jefferson  D.  Smith,  of 
Evansville,  Ind.,  filed  his  petition  to  be  made  a  party  to  the  proceeding,  and 
alleged  in  substance  that  immediately  after  the  levy  of  the  attachment 
Charles  Thompson  filed  his  voluntary  petition  in  bankruptcy  in  the  district 
court  of  the  United  States  for  the  District  of  Indiana ;  and  on  the  7th  day  of 
March.  1900,  he  had  been  adjudged  a  bankrupt  wi-thin  the  meaning  of  the- 
acts  of  congress  relating  to  bankruptcy;  that  he  had  been  duly  appointed: 
trustee  of  the  estate  of  the  bankrupt  and  had  executed  bond  and  accepted 
the  trust.  Copies  of  the  adjudication  in  bankruptcy  and  of  the  order  ap- 
pointing the  petitioner  trustee  were  filed  with  and  as  a  part  of  his  petition. 
He  alleged  that  appellee's  attachment  was  procured  to-  be  issued  and  levied 
at  a  time  when  defendant  >was  insolvent;  that  the  enforcement  thereof 
would  work  a  preference  in  favor  of  the  plaintiff  as  one  of  the  creditors  of 
Thompson,  and  asked  that  the  lien  created  by  tbe  levy  of  the  attachment  be- 
dissolved,  and  the  attached  property  be  turned  over  to  him  as  trustee  of  the- 


THOMPSON,  &C.  y.  BAGAK.  1685 

*«fltate  of  the  bankrupt,  or  that  the  proceeds  thereof  should  be  paid  over  to 
%lin.  Plaintifif,  by  way  of  reply,  alleged  that  under  the  provisions  of  the 
Kevised  Statutes  of  the  State  of  Indiana,  where  Thompson  resided,  money 

•or  property  of  the  value  pf  $600  was  exempt  to  a  man  of  family  from  the 
payment  of  debts;  that  Thompson  was  at  the  time  of  the  filing  of  his  petl« 
tlon  in  bankruptcy  entitled  to  these  exemptions;  that  in  the  schedule  of 

-assets  filed  by  Thompson  with  his  petition  in  bankruptcy  the  entire  amount, 
including  the  property  involved  in  this  suit,  was  of  less  value  than  1600; 
that  no  assets  of  any  kind  came  into  the  hands  of  his  trustee  or  could  be 
made  available  for  the  payment  of  his  debts;  and  that  the  fund  in  contro- 
versy In  this  case,  if  turned  over  to  the  trustee,  would  not  be  used  for  the' 
'payment  of  his  debts."  The  trustee  demurred  generally  to  the  reply,  which 
was  overruled,  and  declining  to  plead  further,  the  trial  court  adjudged  that 
the  attachment  should  be  sustained;  that  the  sheriff  be  allowed  $12.90  for 
his  services,  and  the  further  sum  of  $43.50  to  be  paid  by  him  to  J.  W.  Todd 
tfor  taking  care  of  the  cattle;  and  that  the  remainder  of  the  $216  be  paid  to 
the  plaintiff,  Bagan,  and  the  plaintiff,  Smith,  as  trustee,  has  appealed. 

Subsection  2  of  section  8  of  the  Constitution  of  the  United  States  provides 
^'tbat  congress  shall  have  the  power  to  establish  uniform  laws  on  the  sub« 
jeet  of  bankruptcy  throughout  the  United  States. "  Pursuant  to  this  pro* 
vision  of  the  Federal  Constitution  the  congress  of  the  United  States,  on 

■  -July  1,  1898,  passed  an  act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,  Subsection  C  of  section  67  of  this  act  pro- 
vides: '*A  lien  created  by  or  obtained  in  or  pursuant  to  any  suit  or  proceed- 
ing at  law  or  in  equity,  including  an  attachment  upon  mense  process  or  a 
judgment  by  confession,  which  was  begun  against  the  person  within  four 
months  before  the  filing  of  a  petition  in  bankruptcy  by  or  against  such  per- 
son shall  be  dissolved  by  the  adjudication  of  such  person  to  be  a  bankrupt  if 
It  appears  that  the  said  lien  was  obtained  and  permitted  while  the  defend- 
ant was  insolvent,  and  that  its  existence  and  enforcement  will  work  a 
preference,  or  the  party  or  parties  to  be  l)eneflted  thereby  had  reasonable 
cause  to  believe  the  defendant  was  insolvent  and  in  contemplation  of  bank- 
ruptcy, or  that  such  lien  was  sought  and  permitted  in  fraud  of  the  provi- 
sions of  the  act;  or  if  the  dissolution  of  such  lien  would  militate  agninst  the 
best  interests  of  the  estate  of  such  person  the  same  shall  not  be  dissolved, 
but  the  trustee  of  the  estate  of  such  person,  for  the  benefit  of  the  estate, 
•shall  be  subrogated  to  the  rights  of  the  holder  of  such  lien  and  empowered 
to  perfect  and  enforce  the  same  in  his  name  as  trustee  with  like  force  and 
-«ffect  as  such  holder  might  hare  done  had  not  bankruptcy  proceedings  in- 
tervened." 

In  the  Bank  of  Columbia  v.  Overstreet,  71  Ky.,  161,  it  was  decided  by  this 
•court  that  all  laws  of  congress  enacted  pursuant  to  the  powers  delegated  to 
It  by  the  Federal  Constitution  were  binding  upon  the  State  as  well  as  the 
Federal  courts,  and  that  they  were  bound  to  respect  th«  rights  acquired 
Tinder  them.  This  decision  was  approved  in  Wood  v.  Carr,  21  Ky.  Law  Rep., 
'2146.  As  the  petition  in  bankruptcy  of  appellee  was  filed  within  four  months 
-after  the  levy  of  the  attachment,  and  the  trustee  Intervened  in  this  proceeding 
-and  sought  to  have  the  proceeds  of  the  attached  property  turned  over  to  him 
^nder  the  provisions  of  section  67  of  the  Federal  Bankrupt  Law,  we  are  of 
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the  opinion  that  his  prayer  should  have  been  sustained  to  this  extent,  vlz.^ 
the  attachment  should  have  been  sustained,  and  the  •cost  incurred,  including- 
the  allowance  to  the  sheriff  and  to  Todd  for  keeping  the  live  stock  prior  to 
its  sale,  paid  out  of  the  proceeds  of  the  attached  property,  and  the  balance^ 
of  the  attached  fund  a^ljudged  to  the  trustee  in  bankruptcy.  The  questloik 
whether  this  property  was  exempt  under  the  laws  of  Indiana  is  properly  a 
question  for  the  determination  of  the  Federal  court  iu  the  bankrupt  pro- 
ceedings. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  ;remanded  for- 
proceedings  consistent  with  this  opinion. 


SOUTHERN  RY.  CO.  I>i  KKNTUCKY  v.  OTIS*  ADM'R. 
(Filed  February  9,  1901. ) 

1.  Hailroads— Damages— Where  a  brakeman  was  killed  while  attempting 
to  connect  some  cars  at  the  direction  of  the  conductor,  no  signal  or  other- 
warning  having  been  given  by  the  backing  train  which  struck  him.  and  he- 
was  between  the  cars  where  he  could  not  see  the  train  backing.  It  was  not 
enroneoui;  for  the  trial  court  to  refuse  a  peremptory  instruction  to  find  for- 
defendant,  and  the  verdict  and  Judgment  awarding  damages  were  au*ihorized 
upon  the  fact$  as  they  appear  from  the  record. 

2.  Same— Instructions— The  use  of  the  word  "skillful"  in  d&flning  th^ 
character  of  care  which  should  be  exercised  by  those  In  charge  of  persons  en- 
gaged in  occupations  such  as  the  operation  of  trains,  did  not  add  a  new  and 
distinct  meaning,  but  only  required  such  care  as  is  exercised  by  ordinary 
men  in  the  business  in  which  they  are  engaged,  and  an  instruction  contain- 
ing it  can  not  be  said  to  be  erroneous,  although  it  would  have  been  better- 
to  have  conformed  to  the  ordinary  definition. 

8.  Same— In  an  action  against  a  railroad  company  for-  damages  ai)eged  to- 
have  been  sustained  by  the  action  of  a  superior,  where  death  does  not  ensue» 
there  can  be  a  recovery  for  only  gross  negligence  of  superior  who  was  en- 
gaged with  employe  in  the  same  service,  but  when  death  results  And  the^ 
action  is  under  the  statutes,  there  may  be  a  recovery  for  ordinary  negligence 
of  the  superior  servants  engaged  iu  the  same  employment. 

L.  C.  Willis,  Willis  &  Todd  and  Humphrey,  Burnett  &  Humphrey  for  ap- 
pellant. 

Gordon  &  Gordon  for  appellee. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  an  apptol  from  the  judgment  of  the  Anderson  Circuit  Court  in. 
favor  of  appellee  against  appellant  for  damages  in  the  sum  of  $6,000  for  the 
death  of  appellee's  intestate  as  a  result  of  the  alleged  negligence  of  appel- 
lant's employes.  The  deceased,  E.  Y.  Otis,  was  a  brakeman  or  flagman  on- 
one  of  appellant's  freight  trains  in  charge*  of  Conductor  Clifford.  Cllfford'i^ 
train  had  recently  been  in  a  wreck  and  the  cars  of  his  train  were  on  the- 
sidings  at  Lawrenceburg,  and  they  w^ere  preparing  to  get*  them  together  ta 
■tart  on  the  trip  to  Louisville.  About  this  time  another  train  of  appellant,, 
known  as  the  loc^l  freight,  in  charge  of  Conductor  Hampton,  came  in  from. 
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Louisville  on  its  way  to  LezinKton.  There  were  some  dend  cars,  on  what  is 
known  as  the  long  siding,  coupled  together,  but  the  air  connections  had  not 
been  made.  Conductor  Cliflford  directed  Otis  to  make  these  connections, 
and  while  Otis  was  performing  this  work  those  in  charge  of  the  Hampton 
train  had  uncoupled  it  and  backed  a  portion  of  that  train  in  on  this  long 
siding  and  struck  these  dead  cars,  between  which  Otis  was  situated,  knocked 
him  down,  and  the  wheels  passed  over  his  head,  killing  him  instantly. 

The  proof  shows  that  those  in  charge  of  the  Hampton  train  did  not  give 
any  warning  signal,  ei^erby  blowing  the  whistle  or  ringing  the  bell,  of  the' 
intention  of  backing  the  train.  The  deceased  was  in  a  position  between  the 
oars  where  he  could  not  see  the  train  backing.  The  two  conductors,  Clifford 
and  Hampton,  were  in  a  position  to  see  the  train  backing,  and  were  within, 
according  to  proof,  a  half  or  two  car  lengths  of  the  place  where  deceased  was 
killed,  and  where  they  could  have  seen  him. 

The  appellant  contends  that  the  court  should  have  given  a  peremptory  in- 
struction to  find  for  it.  We  are  of  the  opinion  that  the  court  was  right  in 
refusing  such  instruction.  Appellant  also  complains  that  the  court  erred  in 
submitting  to  the  jury  the  question  of  negligence  of  those  in  charge  of 
Hampton's  train,  wliich  was  the  train  that  killed  the  deceased.  Under  the 
proof  in  this  case,  It  was  negligence  on  the  part  of  those  in  charge  of  the 
Hampton  train  to  back  in  on  this  siding  without  giving  any  warning 
thereof,  by 'blowing  the  whistle  or  ringing  the  bell.  It  was  also  negligence 
on  the  part  of  Clifford  in  iiermitting  this  train  to  be  backed  in  on  this 
siding  without  mnking  some  effort  to  prevent  it,  or  without  giving  Otis 
some  warning  of  its  approach.  The  api)ellant  contends  that  the  noise  the 
train  made  in  moving  ought  to  have  been  sufficient  warning  to  him.  It  is 
possibly  true  that  he  could  have  heard  the  movement  of  the  train,  but  it 
was  not  notioe  to  him  that  it  was  moving  on  the  long  aiding,  as  there  were 
several  other  tracks  at  that  point,  and  he  might  have  heard  it  and  thought  it 
was  moving  on  some  other  track,  and  he  could  not  have  told  ttom  the 
noise  whether  it  was  backing  or  going  forward. 

The  appellant  contends  that  the  court  erred  in  instructing  the  jury  that 
appellee  could  recover  upon  proof  of  ordinary  negligi>nce  upon  the  part  of 
those  in  charge  of  the  tniin,  and  cites  as  authority  for  Its  position  several 
decisions  of  this  court,  all  of  them,  however,  decided  prior  to  the  adoption 
of  the  new  Constitution  and  tht^  onnctment  of  section  6  of  the  Kentucky 
Statutes.  By  these  sections  it  is  provided,  whenever  the  death  of  a  person 
shall  result  from  nn  injury  inflicted  by  negligence  or  wrongful  acts,  then  in 
every  such  case' damages  may  be  recovewd  for  snch  death  from  the  person 
or  persons,  company  or  companies,  corporation  or  corporations,  their  agents 
or  servants,  causing  the  same,  and  when  the  act  is  willful  or  the  negligence 
gross,  punitive  dantages  may  be  n^coverfd.  (21  Ky.  Law  Rep.,  1097;  33  Ky. 
Law  Rep.,  878;  28  Ky.  Law  Rep.,2U0. )  In  this  last  case  the  court  said: 
••Where  death  does  not  result,  there  can  be  a  recovery  for  only  the  gross 
negligence  of  his  superior  who  was  engaged  with  him  in  the  same  service, 
but  where  death  results,  and  the  action  is  under  the  statutes,  it  controls, 
and  there  may  be  a  recovery  for  ordinary  negligence  of  the  superior  servants 
engaged  in  the  same  employment." 

The  appellant  contends  that  the  court  erred  to  its  prejudice  in  its  instruc- 
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tioD  deflniDg  ordinary  negligence.  The  instruction  is  as  follows:  "Ordinary 
care,  as  used  in  tliese  instructions,  is  that  degree  of  care  which  ordinarily 
prudent  and  skillful  men  usually  exercise  under  circumstances  and  in  occu- 
pations similar  to  those  proven  in  this  case,  and  the  failure  to  exercise  such 
care  is  ne^fligence. " 

It  will  be  noticed  that  If  this  instruction  was  not  proper,  it  was  as  hurtful 
to  appellee  as  it  was  to .  appellant,  because  the ^  court  in  its  instructions  re- 
quired ordinary  care  of  appellee's  intestate  before  he  couJd  be  allowed  to  re- 
cover anything.  The  objection  of  the  appellant  is  to  the  word  '*skillfur-  in 
this  instruction.  This  word  is  not  commonly  used  by  the  courts  in  the 
definition  of  ordinary  care,  but  it  is  hard  to  distinguish  the  difference  be- 
tween the  instruction  as  given  by  the  court  and  the  meaning  of  the  ordinary 
definition.  By  this  instruction  no  especial  skill  was  required.  Ordinary 
skill  is  supposed  to  be  iK>sse8sed  by  ordinary  men  in  conducting  the  business 
in  which  they  are  engaged.  The  word  skillful,  as  used,  did  not  add  a  new, 
distinct  or  different  standard,  but  only  required  what  should  be  required  of 
ordinary  men  in  the  business  in  which  they  are  engaged.  It  would  'have 
been  better  if  the  court  had  conformed  to  the  ordinary  definition,  but  we  are 
not  prepared  to  say  that  the  instruction,  as  given,  was  erroneous;  but  if 
erroneous,  it  was  only  technicnlly  so,  and  not  prejudicial.  It  appears  from 
the  record  that  the  appellee  offei'ed  an  instruction  defining  ordinary  care  in 
proper  form,  which  was  objected  to  bynppellanf,  and  the  court  sustainpd  its 
objection;  and  it  also  appears  that  appellant  did  not  offer  any  instruction 
on  this  pQilit.  It  appears  to  us  that  where,  upon  its  objection,  a  proper  in- 
struction defining  ordinary  care  was  refused,  and  where  it  offered  no  in- 
struction on  the  subject,  it  can  not  be  allowed  to  complain  that  no  proper 
instruction  was  given.     (24  Ky.  Law  Rep.,  78J*;   23  Ky.  Law  Rep..  3071,) 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


MUIR  V.  THIXTON,  MILLETT  &  CO. 
(Filed  February  9,  1904.) 

1.  Damages— Stopk  running  at  large— In  an  action  to  recover  for  the  kill- 
ing of  a  horse  where  it  fell  into  a  cistern  upon  the  premises  of  another,  a 
peremptory  instruction  to  find  for  defendant  was  proper  where  the  cistern 
was  not  necessarily  dangerous,  or  per  se  a  nuisance,  nor  where  there  was  at 
the  time  of  the  death  of  the  horse  anything  alx)ut  the  premises  that  could 
have  been  called  an  "attractive  nuisance"  by  which  it  was  invited  to  go 
upon  appellant's  premises. 

2.  Same— Where  a  distillery  was  "closed  down'*  June  22,  and  a  horse  not 
killed  until  June  27,  five  days  thereafter,  and  where  hogs  were  frequently 
upon  the  premises,  it  is  to  be  presumed  that  in  that  length  of  time  whatever 
grain  may  have  been  left  on  the  ground  would  have  been  eaten  by  them, 
and  that  the  horse  was  not  lured  to  the  place  because  of  it. 

3.  Same— Where  a  cistern  was  in  the  rear  of  a  distillery,  and  from  eighty 
to  one  hundred  feet  from  the  public  highway,  it  was  nut  dangerous  per  se  in 
the  sense  that  animals  may  have  been  attracted  to  it. 

4.  Same— The  owner  or  occupant  of  land  is  under  no  obligation  to  make 
it  safe  for  the  benefit  of  the  owners  of  domestic  animals  which  are  i>ermitted 
to  run  at  large. 
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C  T.  Atkinson  and  J.  Smith  Barlow  for  appellant. 
•John  S.  Kelly  for  appellees. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  by  the  appellant  against  the  appellees  to  re- 
•oov^  damages  for  the  d^tfa  of  a  horse  which,  in  straying- upon  the  distillery 
premises  of  the  appellee,  fell  into  a  cistern  and  was  drowned. 

The  distillery  grounds  frunt  on  the  Bardstown  and  Loretto  turnpike  in 
kelson  county,  and  are  uninclosed.  The  cistern  in  which  appellant's  horse 
Tvas  drowned  is  situated  in  the  rear  of  the  distillery  buildings  and  near  one 
liundred  feet  from  the  pike,  and.  is  used  for  supplying  the  distillery  with 
water  when  in  operation.  The  water  with  which  the  cistern  is  filled  is  con- 
-ducted  into  it  by  a  pipe  connecting  with  a  nearby  spring.  According  to  the 
-evidence  the  appellant's  horse  escaped  from  his  lot  or  field  on  the  night  of 
•June  87,  1908.  and  went  upon  the  appellee's  premifes,  where  it  was  found  on 
the  following  morning  in  the  cistern »  dead.  Whether  the  animal  fell  into 
the  cistern  while  grazing  near  it.  or  in  trying  to  drink  therefrom,  does  not 
•appear.  It  is,  however,  averred  in  the  petition  that  it  was  induced  to  enter 
the  premises  of  appellees,  as  was  common  with  other  stock  in  the  neighbor- 
hood, to  eat  corn  or  malt  which  appellee's  servants  negligently  permitted  to 
fall  and  remain  upon  the  ground  in  and  about  the  premises,  and  that  by 
reason  thereof,  and  appellee's  further  negligence  in  permitting  the  cistern 
to  remain  uncovered,  the  horse  met  its  death. 

The  anwser  denied  the  alleged  acts  of  negligence  set  forth  in  the  petition, 
or  tliat  the  hoi^se  was  thereby  led  to  enter  the  distillery  premises,  rfnd  averred 
that  at  the  time  of  its  death  the  horse  was  trespassing  upon  appellee's  lands, 
and  had  been  either  driven  thereon  by  its  owner,  or  by  the  negligence  of  the 
latter  had  been  turned  out  upon  the  highway  and  allowed  to  stray  whereso- 
ever it  would.  The  affirmative  matter  of  the  answer  was  controverted  by 
reply,  and  upon  the  trial  which  followed  the  making  up  of  the  issues  the 
iower  court,  at  the  conclusion  of  all  the  evidence,  peremptorily  instructed  the 
jury  to  find  for  the  appellees,  and  they  thereupon  returned  a  verdict  as  in- 
structed, upon  which  judgment  was  entered  dismissing  the  petition  and 
allowing  appellees  their  costs.  Of  the  action  of  the  trial  court  in  giving  the 
peremptory  instruction  and  in  overruling  his  motion  for  a  new  trial  the 
appellant  complains.  The  question  presented  by  the  appeal  is  interesting 
because  of  its  novelty  and  the  zeal  with  which  counsel  have  urged  their  re- 
«pective  contention. 

We  find  in  Thompson's  Negligence,  volume  1,  section  988,  this  statement 
of  the  law  on  this  subject:  "In  most  of  the  States  of  the  American  Union, 
with  the  exception  of  some  of  the  £astern  States,  the  common  law  of  Eng- 
land, which  requires  the  owner  of  cattle  to  restrain  them,  is  not  in  force; 
but  they  may  lawfully  run  at  large  upon  the  public  highway  and  upon 
uninclosed  lands  without  regard  to  the  ownership  of  such  lands.  The 
difference  is  that  by  the  common  law  of  England  the  owner  of  cattle  must 
fence  them  in;  whereas,  by  the  general  law  of  America  the  owner  of  the 
land  must  fence  them  out."    *    *    * 

In  section  9d9  we  are  also  told  by  the  learned  author  that  "where  domestic 
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animals  are  allowed  to  run  at  large,  and  they  stray  upon  uninclosed  lands 
and  are  Injured,  the  owner  of  the  lands  can  not  be  held  liable  therefor.  A 
land  owner  la  no  more  obliged  to  prepare  his  land  In  any  particular  way 
for  the  protection  of  his  neighbor's  cattle,  not  invited  or  tempted  to  come 
upon  it,  than  for  the  protection  of  his  neighbor  himself.  For  example,  a 
land  owner  is  under  no  obligation  to  fence  his  land  bordering  on  the  high- 
'way,  or  to  keep  such  fences  or  the  gates  in  them,  so  as  to  prevent  the  ani- 
mals of  another,  which  are  allowed  to  run  at  large  upon  the  highway,  from 
getting  through  the  land  upon  a  railroad  track  and  there  being  killed.  *' 

The  English  law  rests  the  rule  upon  the  proposition  that  the  owner  of 
domestic  animals  has  no  right  to  allow  them  to  stray  upon  open  grounds, 
and  if  he  does  so  it  is  at  his  xieril.  Upon  the  other  hand,  the  doctrine  in 
most  of  the  American  .States  is  that  cattle  may  run  at  large  upon  the  high- 
way and  upon  uninclosed  lands  without  regard  to  the  ownership  of  such 
lands.  Under  the  doctrine  last  stated  the  owner  or  occupant  of  land,  as  we 
have  already  observed,  is  under  no  obligation  to  make  It  safe  for  the  benefit 
of  the  owners  of  domestic  animals  which  are  permitted  to  run  at  large.  But 
while  this  is  true,  an  exception  4k}  the  rule  exists,  as  we  are  told,  by  Mr. 
Thompson  in  what  are  sometimes  called  ''attractive  nuisances,*'  so  that  if 
the  owner  or  occupant  of  real  property  erects  and  leaves  upon  his  premisea 
anything  which  is  especially  attractive  to  young  children,  or  to  domestic 
animals,  and  children  or  animals  are  attracted  to  it  to  their  hurt,  he  must 
pay  damages.  (Bransom's  Adm*r  v.  Labrot,  &o.,  81  Ky.,  648;  Jones  v. 
Nicholls.  46  Ark.,  207;  Haughey  v.  Hart,  03  Iowa,  96;  Young  v.  Harvey,  1ft 
Ind.  814.) 

We  regard   the  rule   supra  as  the  law  in  this  State,  and  tbough  some  of 
fie  authorities  relied  on   by  counsel  for  the  appellees  seem  to  support  the  > 
contrary  view,  upon  examination  it  will  be  found  that  they  apply  to  those 
States  wherein  the  common  law  is  in  force,  or  statutes  have  been  enacted, 
which  requires  the  owners  of  stock  to  keep  them  within  their  own  inclosures. 

The  case  of  L,  &  F.  R  R.  Co.  v.  Ballard,  2  Met.,  180,  cited  for  appellees, 
is  not  in  point.  It  only  holds  that  a  railroad  comjiany  is  not  bound  to  fence 
its  track,  and  that  as  its  trains  have  the  right  of  way  on  and  over  the  track, 
owners  of  cattle  are  under  peculiar  obligations  to  keep  them  oflP  the  track. 
This  rule  does  not.  however,  apply  to  other  owners  of  uninclosed  lands. 

We  have  in  Kentucky  no  statute  preventing  the  running  at  large  of  stock, 
though  there  is  what  nmy  be  called  a  "lowil  option"  stock  statute,  which 
may  be  put  i^  force  in  a  given  territory  by  a  majority  vote  of  the  citizens 
thereof,  in  which  event  the  owners  of  stock  in  such  territory  will  be  required 
to  kei'p  them  upon  their  own  lands.  But  applying  the  law  as  we  have  an> 
nounced  it  to  the  facts  of  this  case,  we  are,  nevertheless,  of  opinion  that  ap- 
pellant was  not  entitled  to  recover.  Several  of  the  witnesses  testified  that 
in  unloading  grain  at  the  distillery  it  was  often  the  case  that  some  of  it  waa 
spilled  on  the  ground,  and  that  stock  were  frequently  attnicted  by  the  grain 
thus  left  upon  the  ground,  and  at  such  times  would  go  upon  the  premises- 
and  eat  it.  But  no  witness  testified  that  there  was  any  grain  or  other  prov- 
ender attractive  to  st  »ek  on  the  distillery  grounds  at  or  just  liefore  the- 
time  the  appell.iiit's  horse  was  killed.  Upon  the  contrary,  the  evidenc«> 
showed  that  the  distillery  was  **clo.«ied  down;"  that  it  ceased  to  be  operated 
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June  23,  and  the  horse  was  not  killed  until  June  87,  five  days  thereafter. 
And  if,  as  stated  by  some  of  the  witnesses,  hogs  and  other  stock  were  so  fre- 
quently lured  to  the  premises  by  the  spilled  corn,  it  is  to  be  presumed  that 
they  would  in  five  days  have  eaten  and  removed  what  grain  was  left  on  the- 
irround,  if  any,  at  the  time  the  distillery  ceased  to  be  operated. 

Some  of  the  witnesses  also  testified  that  appellees' servants  sometimes 
threw  Inalt  on  the  ground  from  the  distillery,  but  the  proof  is  silent  as  to 
there  being  any  malt  on  the  ground  at  the  time  the  appellant's  horse  waa 
killed,  and  one  witness,  an  employe  of  the  appellees,  testified  that  he  had 
never  seen  stock  eat  the  malt  that  was  thrown  on  the  ground,  which  state- 
ment was  not  contradicted  by  any  other  witness 

In  our  opinion  the  cistern  was  not  dangerous  per  se.  It  was  in  the  rear  of 
the  distillery  building,  from  eighty  to  one  hundred  feet  from  the  pike.  It 
will  be  found  that  only  one  witness  said  the  water  in  the  cistern  could  be 
seen  from  the  pike;  others  said  it  was  not  visible  from  the  ^^ike.  Several 
v^itnesses  testified  that  planks  were  kept  upon  the  cistern;  one  witness,  N. 
R.  Boon,  says  it  was  covered  with  not  less  than  Bine  pieces  of  timber. 

J.  G.  McKelvey  was  the  revenue  officer  in  charge  of  the  distillery  at  the- 
tlme  appellant's  horse  was  killed.  He  first  discovered  It  in  the  cistern,  and 
from  his  testimony  it  is  evident  that  thn  timber  or  covering  of  the  cisteri> 
"was  displaced  by  the  horse  when  he  fell  into  it,  for  he  stated  that  some  ot 
the  pieces  had  fallen  into  the  cistern  and  others  were  projecting  over  it,  and 
others  still  were  lying  by  it  on  the  ground.  It  is  manifest,  therefore,  that, 
some  precautions  had  bean  taken  by  appellees  or  their  employes  Id  covering 
the  cistern. 

It  should  be  borne  in  mind  that  if  appellees  can  be  held  liable  at  all,  it 
must  be  upon  the  ground  that  they  maintained  upon  the  premises  an. 
"attractive  nuisance,"  by  which  the  horse  of  appellant  was  invited  thereon. 
As  to  the  care  required  of  them  In  such  a  state  of  case,  we  find  the  rule  thu* 
stated  in  section  696  of  Thompson's  Negligence:  '*The  same  rule,  subject  to 
qualifications,  applies  to  the  case  of  injuries  to  domestic  animals  through 
pitfalls  or  other  dangers  upon  uninclosed  grounds.  That  rule  is,  that  th& 
owner  or  occupier  of  land  is  under  no  legal  obligation  to  take  special  care 
or  pains  to  the  end  of  keeping  it  safe  for  the  protection  of  the  animals  of 
others  which  may  be  allowed  to  run  at  large,  and  this  without  reference  to. 
the  question  whether  the  rule  of  the  English  common  law  prevails,  which 
requires  the  owners  of  domestic  animals  to  restrain  them  at  their  peril,  or 
whether  the  rule  of  most  of  the  American  States  prevails  which  allows 
domestic  animals  to  run  at  large,  and  requires  the  owners  of  cultivated 
fields  to  fence  them."  As  the  appellee's  liability,  If  any,  must  rest  upon  the 
£^round  that  they  maintained  upon  the  distillery  premises  an  "attractive 
nuisance,"  whereby  appellant's  horse  was  induced  to  enter  the  same,  it 
necessarily  follows  that  if  no  such  attraction  existed  no  cruise  of  action  arose 
against  appellees  in  appellant's  behalf  for  the  death  of  the  horse,  though 
oaused  by  its  fall  into  the  cistern.  Under  the  facts  of  this  case  the  cistern 
was  not  necessarily  dangerous,  or  per  se  a  nuisance,  nor  was  there  at  the 
time  of  the  death  of  the  appellant's  horse  anything  on  or  about  the  distillery 
premises  that  cou\d  have  been  called  an  attractive  nuisance  by  which  it  was. 
invited  to  go  upon  appellant's  land. 
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We  are,  therefore,  of  opinion  that  the  trial  court  did  not  err  in  panting 
the  peremptory  Instruction. 

Wherefore,  the  judgment  is  affirmed. 


LOUISVILLE  RAILWAY  CO.  v.  TEEKIN. 

(Filed  February  9,  1904— Not  to  be  reported.) 

Instructions— Evidence -Where  appellee  was  driving  his  delivery  wagon 
H)n  the  street  after  dark,  and  the  street  was  so  narrow  that  appellant's  double 
track  took  up  the  most  of  it,  and  being  warned  by  a  car,  moved  off  on  the 
other  track,  when  his  horse  was  struck  and  killed  by  a  car  coming  from  the 
opposite  direction,  and  his  wagon  demolished  and  himself  Injured,  the 
'evidence  was  sufficient  to  base  an  instruction  for  ijunitive  damages. 

Fairleigh,  Straus  &  Fairleigh  for  appellant. 

Chatterson  &  Blitz  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divl- 
•sion. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  decisive  question  in   this  case  is  whether  an  instruction   allowing 

punitive  damages  should  have  been  given. 

Appellee  was  driving  his  delivery  wagon  over  one  of  the  streets  of  Louis- 
ville after  dark,  about  8  o'clock  at  night.  The  street  was  so  narrow  that  ap« 
pellant's  double  track  street  railway  took  up  the  most  of  it.  Appellee's 
wagon  was  being  driven  on  one  of  the  tracks,  when  being  warned  by  a  car 

-coming  up  in  his  rear,  he  drew  off  to  the  other  track,  there  being  not  enough 
room  to  the  side  of  the  track  next  to  the  curbing,  when  another  car,  coming 
in  the  opposite  direction  struck  his  horse,  killing  it,  demolishing  the  wagon 

-and  injuring  appellee.  This  last  named  car,  according  to  the  evidence  for 
appellee,  was  being  run  at  a  high  rate  of  speed,  from  twelve  to  twenty  miles 
an  hour;   it  failed  to  sound  its  gong  at  the  street  crossing  near  which  the 

-accident  occurred ;   the  motorman  was  looking  back,  and  not   ahead;    We 

•are  of  opinion  that  this  evidence  was  enough  to  base  an  instruction  on  for 

.punitive  damages,  allowable  for  gross  neglect. 
Judgment  affirmed,  with  damages. 


UNITED  STATES  CAST  IRON  PIPE  AND  FOUNDRY  CO.   v.  GABLE. 

( Fileti  February  9,  1904— Not  to  be  reported.  ) 

Verdict— Sufficiency  of  pleading— Where  there  is  no  bill  of  evidence  in  the 
record  and  the  pleadings  are  sufficient  to  support  the  verdict  and  the  in- 
tructions  conform  to  the  pleadings,  the  verdict  will  not  be  disturbed. 

O'Neal  &  O'Neal  for  appellant. 

Gardner  &  Moxley  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Brapch,  Second  Divi- 
sion. 
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Opinion  of  the  court  by  Judge  O'Rear. 

There  is  no  bill  of  evidence  in  this  record,  consequently  the  only  thing  we- 
can  consider  is  whether  the  pleadings  support  the  verdict.  The  petition 
alleges  in  substance  that  appellant,  the  employer,  negligently  suffered  a. 
w^alk  way  on  its  premises  used  by  its  workmen,  including  appellee,  to  get, 
out  of  repair,  so  that  the  covering  to  a  waste  pool  of  hot  water  was 
allowed  to  become  rotten  and  unsafe,  w^hirhfact  was  known  to  the  employer, 
and  could  have  been  known  to  its  superior  agents  in  authority  by  the  exer- 
cise of  ordinary  care,  but  was  unknown  to  the  plaintiff,  and  which  he  could 
not  have  discovered  by  ordinary  diligence;  that  the  plaintiff  fell  onto  this, 
covering  without  fault  on  his  part,  when  it  gave  way,  letting  him  into  the 
boiling  water,  whereby  he  was  injured.  The  instructions  seem  to  conform 
substantially  to  the  pleadings.  The  pleadings  are  sufficient  to  support  the-  ■ 
verdict. 

Judgment  affirmed,  with  damages. 


KNUCKLES  V.  COMMONWEALTH. 
(Filed  February  9,  1904— Not  to  be  reported. ) 

Criminal  law— Evidence— Where  the  facts  and  circumstances  testified  to  by 
witnesses  tend  to  connect  appellant  with  the  crime,  and  that  he  stated  the- 
morning  after  the  shooting  that  he  shot  Helton  and  was  promised  fi5  to  do 
it,  and  had  only  received  15,  and  made  other  statements  which  tended  to 
Incriminate  him.  a  verdict  fixing  his  punishment  at  conflnem^it  for  tw^o 
years  in  the  penitentiary  will  not  be  disturbed. 

Lewis  &  Hansford  and  H.  F.  Farmer,  Jr.,  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  »1  udge  Nunn. 

The  appellant  was  indicted  by  the  grand  jury  of  I^slie  county  at  the^ 
March  term  of  the  Leslie  Circuit  Court,  1903,  charged  with  the  statutory 
offense  of  willfully  and  maliciously  shooting  at  and  wounding  one  John 
Helton  with  an  Intention  of  killing  him.  At  the  June  term  of  the  court  he 
was  tried  and  convicted  and  sentenced  to  serve  a  two-year  term  in  the  peni- 
tentiary. He  appealed  to  this  court  for  a  reversal,  and  the  case  was  submit- 
ted on  the  2d  of  this  month,  without  a  brief  being  filed  by  either  the  Com- 
monwealth or  the  appellant. 

We  have  examined  the  record  carefully  and  find  in  substance  the  following 
facts:  Helton,  the  person  wounded,  after  supper  one  evening  visited  a  widow 
lady,  Mrs.  Bailey,  at  the  instance  of  her  son,  Lee  Bailey.  On  starting  to 
leave  for  his  home,  about  200  yards  distant,  and  just  as  he  was  about  to  step 
out  of  the  door,  he  was  fired  upon  by  some  one  and  shot  through  the  breast 
and  lung.  On  the  next  day,  when  he  thought  he  would  not  live,  he  made  a 
statCTuent  that  he  thought  he  recognized,  from  the  flash  or  light  made  by 
the  firing  of  the  gun,  Jonah  Helton,  a  cousin  of  hi.s,  as  the  person  who  fired 
the  shot.  It  appears  that  very  soon  thereafter  he  became  convinced  that  he 
was  mistaken  in  this.  Early  the  next  morning  after  the  shooting  persons 
visited  the  house  w^here  the  shooting  occurred  and  followed  some  tracks  of 
persons  who  were  in  their  sock  feet.     These  x)ersons  were  tracked  across  the 


1694  BABBOUB  V.  HUBEB'S  EX'OB,  <fG. 

valley  and  up  Pine  mountain,  and  there  It  appears  that  they  put  on  their 
«hoe8.  They  were  then  tracked  a  part  of  the  way  down  the  other  side  of  the 
mountain,  going  in  the  direction  of  Ann  Howard's  store  and  Berry  Howard's 
home.  This  was  about  ten  or  twelve  miles  from  the  place  of  the  shooting. 
The  appellant  was  seen  passing  a  house  on  this  route  about  daylight  the 
next  morning  carrying  a  gun.  There  he  related  the  fact  of  Helton's  being 
«hot,  and  made  some  statements  which  tended  to  incriminate  him.  He 
arrived  at  Ann  Howard's  store  at  about  8  or  9  o'clock  in  the  morning,  and 
there  related  the  circumstances  of  the  shooting  of  Helton. 

One  witness,  Jeff  Saylor,  stated  that  appellant  told  him  that  he  had  shot 
Helton;  that  he  had  been  pronii.sed  $25  to  kill  him  and  had  only  been  paid 
$5,  and  he  was  afraid  he  was  not  going  to  get  the  balance.  ^ 

Many  witnesses  were  introduced  and  many  facts  and  circumstances  were 
presented  which  tended  to  connect  appellant  with  the  crime.  The  court  gave 
to  the  jury  proper,  and  the  usual,  instructions  in  such  cases,  and  we  are  of 
the  opinion  that  the  appellant  bad  a  fair  and  impartial  trial,  and  that  the 
jury  was  very  lenient  with  him. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


BARBOUR  V.  RUBER'S  EX'OR,  &c. 
(Filed  February  10,  lft04— Not  to  be  reported. ) 

Liens— Payment— In  an  action  to  obtain  a  release  of  lien  in  a  deed  where 
the  defense  is  that  the  purchase  money  had  not  been  paid,  where  the  evi- 
dence is  c(9ntlicting,  but  the  circumstances  point  to  the  payment  of  the  notes 
for  which  the  lien  is  retained,  a  judgment  enforcing  the  lien  for  their  pay- 
ment can  not  be  upheld. 

Falrleigh,  Straus  &  Fairlelgh  for  appellant. 

J.  F.  Combs  for  appelleesi 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  relief  sought  by  this  action  is  to  obtain  a  release  of  the  lien  retained 
in  the  deed  which  appellee's  intestate,  Henriettii  D.  Huber,  executed  and 
•  delivered  to  the  appellant  for  ten  and  one-half  acres  of  land.  The  appellee  • 
resisted  the  relief  sought  upon  the  ground  that  the  purchase  money  had  not 
been  paid.  There  was  a  sharp  contiict  in  the  testimony  of  Mary  J.  Hagan, 
•a  devisee  under  the  will  of  testatrix,  and  John  R.  T.  Barbour.  Much  of 
this  conflict  relates  to  issues  between  these  witnesses,  not  the  issue  here  for 
consideration.  The  deed  was  acknowledged  in  the  city  of  I^uisville.  Mrs, 
Hagan  claims  that  her  mother  did  not  start  to  the  city  with  the  deed  which 
she  made  to  appellant  for  the  land  or  the  notes  which  the  appellant  and  her 
husband  executed  for  the  balance  of  the  purchase  money.  John  R.  T.  Bar- 
bour testifies  that  the  notes  had  been  delivered  through  Mrs.  Hagan  to  the 
testatrix  t)efore  the  deed  was  acknowledged;  this  Mrs.  Hagan  denies.  The 
notary  who  took  the  acknowledgment  to  the  deed  testified  that  the  testatrix 
produced  to  him  at  the  depot  in  Louisville  (Barbour  not  being  present),  the 
deed  to  the  appellant  and  acknowledged  it,  and  that  she  left  it  with  him  for 
the  appellant.  He  also  testifies  that  she  had  the  two  notes  executed  by  ap- 
pellant and  her  husband  for  the  purchase  money,  endorsed  them  on  the  back 


KINOAID  V.  COMMONWEALTH.  1695 

and  left  them  with  him  to  be  delivered  to  John  R.  T.  Barbour.  Mrs.  Hu- 
t)er'8  name  is  endorsed  on  the  back  of  the  notes.  The  notes  were  for  |165 
«aoh.  The  weight  of  the  tei^tlmouy  establishes  the  fact  that  the  notes  had 
been  actually  received  by  Mrs.  Huber.  and  after  endorsement  by  her  were  re- 
turned to  appellant's  husband.  This  statement  becomes  important  in* view 
of  the  fact  that  the  notes  were  delivered  to  Mrs.  B.  M.  Tucker  for  value. 
John  R.  T.  Barbour  testifl«^s  that  the  reason  the  notes  were  returned  to  him 
was,  that  Mrs.  Hul^er  wns  starting  to  Texas  and  she  wanted  him  to  use  the 
proceeds  to  pay  several  debts  for  which  she  was  liable.  In  this  he  is  sus- 
tained by  Mrs.  Hagan,  because  she  said  the  notes  were  to  be  discounted.  *  So 
far  as  this  record  shows  there  could  be  no  purpose  in  discounting  the  notes 
unless  it  was  for  that'  stated  by  Barbour,  because  it  Is  not  claimed  that  the 
proceeds  of  the  notes  were  to  be  sent  to  Mrs.  Huber.  She  certainly  did  not 
want  to  discount  them  and  thus  deprive  herself  of  the  interest  simply  to 
turn  over  the  proceeds  fro  the  husband  of  appellant  without  any  purpose. 
John  R.  T.  Barbour  and  Mrs.  Hagan  lived  near  each  other.  In  June  fol- 
lowing the  execution  of  the  notes  Barlx)ur  sent  Mrs.  Huber  a  statement,  and 
the  records  shows  that  she  never  made  any  complaint  to  him  that  he  had  ap- 
plied ?he  proceeds  of  the  notes  to  the  payment  of  any  debts  or  to  any  purpose 
not  intended  by  her.*  We  think  the  circumstances  sustain  the  claim  of  Bar- 
bour. It  is  admitted  that  the  notes  were  paid  to  Mrs.  Tucker  either  by  the 
appellant  or  her  husband.  It  is  immaterial  which  paid  them,  as  the  pro- 
ceeds were  applied  as  direct/ed  by  the  testatrix. 

It  is  claimed  that  the  contract  price  of  the  land  was  $635.  There  were  ten 
And  one-quarter  acres  in  the  boundary,  and  the  plaintiff  claims  that  it  was 
sold  to  her  at  $40  an  acre,  and  the  amount  recited  in  the  deed  in  excess  of 
that  (except  $:K))  was  -so  stated  to  apparently  keep  up  the  price  of  laud  in 
the  neighborhood.  It  was  shown  that  Mrs.  Huber  did  the  same  thing  in  a 
deed  to  other  lands  which  she  sold  a  short  time  before.  It  is  recited  in  the 
de^  that  $325  is  cash  in  hand  paid,  and  for  the  balance  of  the  purchase 
money  the  two  not^s  for  $165  were  executed.  The  evidence  shows  that  the 
land  was  not  worth  $40  an  acre.  Mrs.  Hagan  testifies  that  the  contract  price 
was  $40  an  acre,  but  that  the  improveyients  on  the  place  were  estimated  at 
$S35.  Mrs.  Hngan  and  Barbour  contradict  each  other  on  this  issue,  but 
there  is  another  witness  whose  testimony  tends  to  support  Barbour.  In 
view  of  the  recitation  in  the  deed,  and  the  statement  in  the  notes  that  they 
are  for  the  balance  of  the  purchase  money,*  and  the  other  evidence  in  the 
record,  we  conclude  that  all  the  purchase  money,  except  that  evidenced  by 
the  notes,  had  been  paid  before  the  delivery  of  the  deed  and  the  execution  of 
the  notes. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


KINCAID  V.  COMMONWEALTH. 
(Filed  February  12,  1904— Not  to  be  reported.) 

Robbery— Evidence— A  verdict  and  judgment  against  appellant  will  not  be 
disturbed  where  he  was  convicted  of  robljery  and  sentenced  to  two  years  in 
the  penitentiary,  the  proof  showing  that  while  employed  in  a  bar  room  and 
eating  house  he  and  another  gave  one  Curtis  beer,  when  he  became  Uncon- 
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Bclous  and  was  taken  upstairs  by  appellant  and  another,  appeHant  sajingr 
when  he  oame  down  that  he  (meaning  Curtis)  "was  a  good  one  for  ns,"  it- 
being  shown  that  Curtis  had  more  than  $30  when  he  went  to  the  place. 

F.  M.  Dailey  for  appellant. 

N.  B.  Hajs  and  Loraine  Mix  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Appellant  was  Indicted  by  the  grand  jury  of  Fayette  county  of  the  offense 
of  robbing  Joseph  Curtis  of  more  than  f*20  in  United  States  money,  and 
being  put  upon  his  trial  before  a  petit  jury  was  convicted  and  sentenced  to 
tba  penitentiary  for  a  term  of  two  years.  A  rever8:il  is  asked  upon  the  sole- 
ground  that  there  was  no  evidence  to  support  the  verdict.  Curtis  testified 
that  on  the  6th  of  December  he  went  into  the  bar  room  and  eating  house  in 
which  appellant  was  employed;  that  he  had  in  his  possession  $45  or  more  ot 
United  States  currency,  which  was  pinned  under  the  sweatband  on  the 
inside  of  his  derby  hat,  and  some  other  moneys  in  his  ix>cketbook ;  that 
while  he  was  eating  his  dinner  with  Lula  Winkler  they  drank  a  bottle  of 
beer;^that  after  he  had  finished  this  one  Dow  Green  brought  him  a  glass  of 
beer,  and  insisted  that  he  should  drink  it:  that  he  did  bo,  and  immedintely 
lost  consciousness;  that  he  awoke  some  time  afterwards  in  a.room  over  the 
saloon;  that  he  found  he  had  been  robbed,  and  the  door  locked;  that  be- 
rang  the  bell  and  was  let  out  by  a  colored  boy;  that  he  was  sore  upon  re- 
gaining consciousness,  and  could  scarcely  walk;  that  he  found  a  llO  bill 
and  about  $5  in  change  scattered  on  the  mattress  in  the  room,  Lula  Winkler 
testified  tiiat  when  Curtis  came  into  the  saloon  he  invited  Dow  Green,  ap- 
pellant, and  herself  to  drink  beer;  that  they  drank  two  glasses  each;  that 
Dow  Green  remarked  to  her,  "Here  is  a  live  one,  old  man;  you  had  just  as 
well  spend  your  money,  for  I  am  going  to  have  some  any  way;"  that  Cujtis- 
was  deaf,  and  did  not  hear  this  remark ;  that  she  and  Curtis  then  went  into 
the  wine  room  and  sat  down  at  a  table  and  began  to  eat  dinner;  that  Green 
brought  him  a  glass  of  beer,  and  insisted  that  he  drink  it;  and  that  the  bar- 
keeper also  brought  another  lK)ttIe  of  beer;  that  Curtis  took  a  few  swallows 
of  this  beer  and  immediately  lost  consciousness;  that  thereupon  Dow  Green- 
and  the  appellant,  Kincaid,  each  took  hold  of  Curtis,  one  under  each  arm, 
and  carried  him  upstairs;  that  when  they  came  back  Green  remarked, 
*'that  was  a  live  one,  sure,"  and  Kincaid  said,  *'that  was  a  good  one  for 
us;"  that  she  remained  until  the  old  man  came  down,  and  said  that  he  had 
been  robbed.  It  was  also  shown  by  other  witnesses  that  Curtis  had  the- 
money. 

While  this  evidence  of  appellant's  guilt  is  not  as  satisfactory  as  it  might 
be.  we  can  not  say  that  there  is  no  evidence  to  support  the  verdict,  and,  as- 
fre-juently  decided  by  this  court,  we  have  no  power  to  reverse  a  criminal 
ca^e  upon  the  sole  ground  of  insufficient  evidence  to  support  the  verdict. 

For  reasons  indicated  the  judgment  is  affirmed. 


Tl^e  Kentucky  Ij:aW  Keporter 
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GERMAN  WASHINGTON   MUTUAL.  FIRE   INSURANCE  CO.  v.  CITY 

OF  LOUISVILLE. 

(Filed  February  10,  1904,) 

Insurance— Where  an  assessment  insuranoe  company  failed  to  list  its  prop- 
erty for  taxation  as  required  by  law,  an  action  for  the  enforcement  of  suchi 
payment  was  proper  under  sections  171,  173  and  174  of  the  Constitution,  and 
the  fact  that  It  was  required  by  ordinance  to  pay  a  license  tax  to  a  city  to 
carry  on  its  business,  makes  the  collection  of  taxes  double  taxation. 

G.  S.  Everbach,  I.  T.  Woodson  and  Lane  &  Harrison  for  appellant. 

Henry  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  DNision.. 

Opinion  of  the  court  by  Jud^e  Barker. 

The  appellant  is  an  assessment  or  cooperative  fire  insurance  company^ 
orfranized  under  subdivision  5,  chapter  82,  Kentucky  Statutes,  having  its. 
chief  office  and  principal  place  of  business  in  Louisville,  Ky.  The  corpora- 
tion having  refused  to  list  its  personal  property  for  taxation,  as  by  law  re- 
quired, the  city  of  Louisville  arbitrarily  assessed  it  with  the  sum  of  $60,000 
for  the  years  1899,  1900, 1901  and  1902.  Appellant  having  refused  to  pay  the 
tax  so  assessed,  this  action  was  instituted  for  the  purpose  of  enforcing  pay- 
ment. 

No  claim  is  made  by  appellant  that  it  did  not  own  the  personalty  with 
which  it  was  assessed.  It  claims,  however,  that,  being  a  co-operative  in- 
surace  company,  without  stock,  inasmuch  as  its  various  members  pay  taxes . 
upon  the  property  insured,  therefore,  to  tax  the  personalty  of  the  corpora- 
tion would  be  double  taxation.  It  is  difficult  to  understand  the  reasoning 
upon  which  this  claim  is  predicated.  Section  171  of  the  Constitution  pro- 
vides that  * 'taxes  shall  be  uniform  upon  all  property  subject  to  taxation, 
within  the  territorial  limits  of  the  authority  levying  the  tax." 

"Section  172.    All  property  not  exempt  from  taxation  by  this  Constltation. 
shall  be  assessed  for  taxation  at  its  fair  cash  value,  estimated  at  the  price  it . 
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'^ould  bring  at  a  fair  voluntary  sale.'*  *  ♦  *  And  section  174:  *' All  prop- 
erty, \vhether  owned  by  natural  persons  or  by  oorporations,  shall  be  taxed 
4fi  proportion  to  its  value,  unless  exempt  by  this  Constitution,  and  all  cor- 
poration property  shall  pay  the  same  rate  of  taxation  paid  by  individual 
property.  Nothing  in  this  Constitution  shall  be  construed  to  prevent  the 
general  assembly  from  providing  for  taxation  based  on  income,  licenses  or 
franchises." 

Section  181  provides  that  the  legislature  "may,  by  general  laws,  delegate 
the  power  to  county,  town,  city  and  other  municipal  corporations  to  impose 
and  collect  license  fees  on  stqclc  used  for  breeding  purposes,  on  franchises, 
trades,  occupations  and  professions." 

It  will  thus  be  seen  that  the  Constitution  provides  a  general  system  for 
the  taxation  of  all  real  and  personal  property  by  an  ad  valorem  tax,  and 
also  delegates  power  to  the  legislature  to  .'iuthorlze  the  various  municipali- 
ties to  collect  franchise  and  occupation  taxes.  Because  the  members  pay  an 
ad  valorem  tax  upon  the  property  insured,  it  does  not  follow  that  the  im- 
position of  an  ad  valorem  tax  on  the  personalty  of  the  corporation  is  double 
taxation.  If  the  personalty  of  the  corporation  was  in  the  hands  of  the  in- 
dividual members  it  would  still  be  taxable  in  addition  to  their  other  prop- 
erty. 

The  money  sought  to  be  taxed  in  this  case  is  contributed  by  the  various 
members,  for  the  purpose  of  indemnifying  any  member  for  the  loss  of  his 
property  by  fire.  This  money,  as  well  as  the  in.siired  property,  is  subject  to 
taxation  The  money  in  the  hands  of  the  corporation  l^eing  taxed  once  and 
the  property  in  the  hands  of  the  individual  members  being  taxed  once,  this 
is  not  double  ti*xation.  It  is  simply  the  enforcement  of  the  constitutional 
rule  that  all  property,  whether  real  or  personal,  shall  pay  a  uniform  rate  of 
3d  valorem  taxation. 

It  is  further  contended  by  appellant  that,  inasmuch  as  it  was  required  by 
an  ordinance  of  the  city  of  Louisville  to  pay  a  license  for  carrying  on  the 
busine.ss  of  a  fire  insurance  company  for  the  years  wherein  Ihe  ad  valorem 
tax  is  sought  to  be  collected,  ttiat  fact  makes  the  collection  of  the  ad  valorem 
tax  double  taxation.  After  the  passage  of  the  act  for  the  government  of 
cities  of  the  first  class  in  1803  the  municipality  sought  to  tax  certaiq  busi- 
ness by  means  of  a  license,  which  was  to  be  in  lieu  of  the  ad  valorem  tax 
prescribed  by  the  Constitution.  In  the  case  of  Levi  v.  City  of  Louisville,  97 
Ky. ,  394,  it  was  held  that  this  could  not  be  done;  that  the  ad  valorem  tax 
must  be  enforced  uniformly,  and  that  the  license  or  occupation  tax  must  be 
in  addition  to  the  ad  valon^ni  tax.  The  court,  in  thus  overturning  the  sys- 
tem by  which  the  municipality  sought  to  substitute  a  system  of  licenses  in 
lieu  of  the  ad  valorem  tax,  after  directing  that  the  ad  valorem  tax  should  be 
retrospectively  imposed,  said:  That  inasmuch  as  the  license  feesas  indicated 
by  their  amount  approximated  the  value  of  the  ad  valorem  tax,  the  former 
might  be  deducted  from  or  credited  on  the  latter  for  the  given  years.  But 
this  was  done  only  Ijecause  the  licenses  had  been  imposed  as  a  substitute  for 
the  ad  valorem  system,  and  the  language  of  the  court  has  no  application 
where  the  license  is  an  occupation  tax,  and  is  imposed  in  addition  to  the  ad 
valorem  system. 

Section  8011,  Kentucky  Statutes,  provides:  "The  general  council  (of  cities 
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^f  the  first  olasB)  may,  by  ordinance,  provide  for  the  following  lioenses  to  be 
paid  into  the  sinking  fund,  with  added  penalties  for  doing  business,  for  fol- 
lowing the  oalling,  occupation,  profession  ur  the  using  or  holding  or  exhibit- 
ing of  the  articles  herein  named,  without  the  required  license;*'  then  follows 
the  general  list,  including,  specifically,  the  name  of  every  business  which 
the  legislature  could  call  to    mind,   among  which  were    the  following: 

.'* Every  life,  fire  or  accident,  casualty  and  indemnity  insurance  company 
*  *  *  doing  business  in  this  city,  shall,  on  or  before  the  first  day  of  Feb« 
mary  of  each  year,  pay  to  the  sinking  fund  not  less  than  two  nor  more  than 
three  dollars  on  every  one  hundred  dollars  of  premiums  received  on  business 
-done  in  the  city  during  the  previous  year." 

In  pursuance  of  this  authority  the  general  Council,  on  April  1,  1896, 
•enacted  an  ordinance,  entitled  "An  ordinance  providing  for  certain  licenses 
ior  the  sinking  fund  of  the  city  of  Louisville,"  which  is  as  follows: 

*'Be  it  ordered  by  the  general  council  of  the  city  of  Louisville: 

"Section  1.  That  hereafter  the  following  licenses  shall  be  paid  into  the 
linking  fund  of  the  city  of  Louisville,  for  the  purpose  of  the  sinking  fund, 
for  doing  the  business,  following  the  calling,  occupation  and  profession,  or 
nsing  or  holding  or  exhibiting  the  articles  hereinafter  named  in  the  city  of 
Louisville,  in  addition  to  the  ad  valorem  tax  heretofore  levied,  or  hereafter 
to  be  levied,  on  any  species  of  property  in  the  city  of  Louisville."    *    *    * 

Among  the  occupations  required  to  be  taxed  by  the  provisions  of  this  or- 
<dinance  were  the  following:  "Every  life,  fire,  accident,  casualty  and  in- 
•demnlty  insurance  company  doing  business  in  this  city  shall,  on  or  before 
the  1st  day  of  February  of  each  year,  pay  to  the  sinking  fund  the  sum  of 
two  dollars  and  fifty  cents  on  every  one  hundred  dollars  of  premiums  on 
business  done  in  the  city  during  the  previous  year."    •    *    * 

It  will  be  observed  that  this  ordinance  specifically  provides  that  the  license 
«hall  be  in  addition  to  the  ad  valorem  tax  required  by  the  Constitution  and 
the  charter  to  be  paid  on  all  property  within  the  city  limits;  that  the  gen- 
■eral  council  had  the  right  thus  to  require  the  payment  of  the  occupation  tax 
in  question,  in  addition  to  the  ad  valorem  tax,  was  clearly  settled  in  the 
<!ase8  of  Levi  v.  City  of  Louisville;  Commonwealth  v.  Pearl  Laundry  Co.. 
Ac,  106  Ky.,  259,  and  Fidelity  Casualty  Co.  v.  City  of  Louisville,  20  Ky. 
Law  Rep. ,  1785.  The  opinions  in  these  three. cases  are  conclusive  of  the 
right  of  the  municipality  to  levy  the  occupation  tax  provided  for  by  the 
ordinance,  in  addition  to  the  ad  valorem  tax  required  by  the  Constitution 
and  the  charter.  They  are  so  exhaustive  of  the  subject  and  so  plain  in  their 
meaning  that  it  is  unnecessary  to  further  attempt  to  elucidate  the  proposl? 
tion.  '        . 

It  follows  that  appellant  is  not  entitled  to  a  credit  of  the  amount  of  the 
license  tax  paid  under  the  ordinance  on  the  ad  valorem  bills  sued  on, 

The  judgment  of  the  chancellpr  is  affirmed. 
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NUTTER  T.  SOUTHERN  RAILWAY  IN  KENTUCKT. 

(Filed  February  10.  1904— Not  to  be  reported.) 

Railroads— Where  appellant  was  compelled  by  the  oooduetor  to  leave  th» 
train  because  she  had  neither  ticket  nor  money,  the  fact  that  she  had  pur^ 
chased  a  ticket  which  she  had  given  a  friend  to  keep  for  her  who  failed  t/o 
get  on  the  train  wit^  it  does  not  render  the  company  liable^  and  an  tostruo-  ' 
tion  of  the  trial  court  to  the  jury  to  find  for  defendant  was  proper  in  ai^ 
action  against  it  for  damages. 

L.  F.  Sinclair  and  V.  F.  Bradley  for  appellant. 

Humphrey,  Burnett  &  Humphrey  and  R.  £.  Roberts  lor  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Barker. 

Appellant  and  a  friend,  Mts.  Logan,  boarded  appellee's  train  at  its  Sev- 
enth Street  Station  in  Louisville,  Ky.,  for  the  purpose  of  going  to  their- 
home,  Georgetown,  Ky.  Before  entering  the  train  appellant  handed  her 
ticket  to  her  companion,  Mrs.  Logan,  for  safe  keeping.  The  latter  not  being^ 
able  to  secure  a  seat  in  the  car  with  appellant,  left  it  for  the  purpose  of  going- 
into  another  car,'  and,  by  accident,  was  left  at  the  station^  keeping  with  ber- 
appellant's  ticket.  When  the  conductor  made  his  rounds  to  collect  fares- 
from  the  passengers  appellant  had  neither  ticket  nor  money,  whereupon^ 
at  the  Fourth  Street  Station,  in  Louisville,  she  was  required  to^  and  did». 
leave  the  train.  She  took  a  street  car,  rode  down  to  the  Seventh  Street 
Station,  found  her  friend  and  ticket,  and  that  afternoon  they  went  to> 
Georgetown. 

To  recover  damages  of  appellant  for  being  required  to  leave  the  train,., 
tinder  these  circumstances,  this  action  was  instituted. 

It  was  decided  in  the  case  of  Brown's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  10$. 
Ky.,  811,  that  a  common  carrier  of  passengers  had  the  right  to  eject  a  pas- 
■enger  who  refused,  upon  demand,  either  to  produce  a  ticket  or  pay  fare. 
To  the  same  effect  is  the  opinion  of  the  Superior  Court  in  the  case  of  C,  N^ 

.  O.  &  T.  P.  R.  R.  Co.  V.  Barkley,  18  Ky.  Law  Rep.,  881;  Commonwealth  v.- 
Pi^wer,  41  Am.  Dec,  466, and  the  note  thereto,  in  which  it  is  said:  *'It  is  a. 

,  tiniversal  rule  amonjr  jnilway  companies  to  eject  passengers  who  refuse, 
upon  proper  demand,  to  shoy^  or  surrender  their  tidtets.or  pay  fare,  and  its- 
reasonableness  is  beyond  question,  for,  by  such  refusal,  a  passenger  beoomeB- 
a  mere  trespiyfiser.  (Ohio,  &c.,  R.  R.  Co.  v.  Muhlingc  80  III.,  0;  Chicago,. 
&d.  R.  a.^Co.  V.  Roberts,  40  111.,  508;  State  v.  Overton,  24  N.  J.  L.,  486.)" 
'  In  6  Ency.,  551,  the  rule  is  thus  stated:  **For  refusing  to  pay  the  required 
fare  for  transportation,  the  reasonable  and  usual  remedy  is  expulsion." 

In  the  A^r.  Si  kng.  Ency.  of  Law^  Ist  edition,  1076,  it  is  said:  *'It  maybe^ 
be  stated  as  a  general  rule  that  the  ticket  is  the  only  evidence,  as  between^ 
the  conductor  and  passenger,  of  the  latter's  right  to  transportation,  and  he- 
must  exhibit  it  when  demanded.  If  he  fails  to  do  this  and  refuses  to  par 
fare,  he  may  be  expelled  from  the  train,  and  the  rule  is  not  altered  by  the- 
fact  that  the  passenger  had  a  ticket  but  lost  it." 

In  the  case  of  Downs  v.  New  York  and  New  Havea  R.  R.  Co.,  4  Am. 
Bep.  77,  a  passenger  was  the  owner  of  a  commutation  ticket,,  which  be  was- 
required,  under  the  rules  of  the  company,  to^  exhibit  wheneTer  he  rode  ODr 
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4ts  train.  On  tlie  particular  day  in  question. he  forgot  his  ticket,  and,  re* 
fusing  to  pay  fare,  was  ejected.  The  court  held  that  this  was'afproper  ezer« 
•cise  of  a  reasonable  regulation>  To  the  same  effect  is  the  opinion  in  the 
•octse  of  McClure  v.  Philadelphia,  Wilmington  and  Baltimore  R.  B.  Co.,  Q 
A.XI1.  Rep.,  845. 

There  was  no  evidence  to  uphold  the  allegation  of  appellant's  petition 
"that  the  conductor  knew  «he  had ^ a.  ticket,  but  this  would  have  made  no 
^ifiterence,  as  the  fact  that  she  once  had  a  ticket  would|Dot!have;been  evi- 
dence that  she  had  not  sold  it  or  given  it  away.  The  evidence  developed  the 
facts  as  herein  stated,  and  the  trial  court,  upon  motion  at  the  conclusion  ct 
appellant's  testimony,  instructed  the  jury  to 'find  for  the  defendant,  which 
vras  done.  This  ruling  was  a  correct  exposition  of  the  law  appllcable^to  the 
-  <sa8e.  * 

Judgment  aflSrmed. 


GUTHRIE  V.  GUTHRIE. 
(Filed  February  10,  1904— Not  to  be  reported..) 

Wills— In  a  devise  to  the  wife  of  all  testator's  estate,  with  direction  to 

-assist  one  son  in  such  way  as  may  be  deemed  proper  and  right,  charging 
bim  with  such  sums  as  she  may  advance  him,  and  in  another  clause  it  WM 

•directed  that  after  the  death  of  the  mother  all  of  the  property  should  go  to 
the  children,  which  were  appellant  and  four  brothers  and  sisters,  equallyi 
^where  the  mother  built  a  small  house  on  fifteen  acres  of  ground,  allowing 
appellant  to  live  upon  it  although  he  lived  upon  it  for  twenty  years,  in  an 
action  against  the  son  by  the  mother  for  the  possession  of  the  property,  it 
appearing  that  she  had  merely  allowed  him  the  use  of  the  property,  he  could 
not,  against  his  co-tenants,  acquire  title  by  lapse  of  time,  and  the  judgment 

-against  him  will  not  be  disturbed,  the  issues  having  been  fairly  submitted 

>  under  proper  instructions. 

W.  Scott  Morrison  for  appellant. 
Miller  &;  Todd  and  R.  G.  Hill  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

G.  C.  Guthrie,  Sr.,  died,  domiciled  in  Daviess  county,  Ky.,  in  1881,  leav« 
:lng  a  last  will  and  testament,  which  was  duly  admitted  to  probate.  By  the 
third  clause  of  his  will  he  provides  as  follows:  "I  give  to  my  beloved  wife, 
Bettie  L.  Guthrie,  during  her  life  or  widowhood,  all  my  real  and  personal 
estate,  of  every  kind,  to  have,  hold  and  manage  for  her  own  use  and  sup- 
port, and  for  the  use  and  support  and  education  of  my  four  children  until 
they  are  grown;  also  my  wife  will,  In  her  discretion  upon  her  Judgment, 
assist  my  son,  Granville  C.  Guthrie,  now  of  age,  in  such  way  as  may  be 
deemed  proper  and  right,  charging  him  with  such  sums  as  she  may  advance 
to  him.  My  wife  is  directed  especially  to  properly  educate  the  four  young 
-children,  making  no  charge  therefor.  She  will  also,  when  they  are  of 
proper  age,  or  married,  make  to  them  such  advances  as  may  by  her  be 
'deemed  proper. ' ' 

The  property  left  by  the  decedent  in  the  main  consisted  of  a  farm  of  one 
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hundred  and  eighty  acres  of  land,  situated  near  the  city  of  OweBsbaciv 
Daviesa  oounty,  Ky. 

By  another  clause  of  the  will  it  was  provided  that  after  the  death  of  tk» 
mother  all  of  the  property  of  the  decedent  should  go  to  appellant  and  hk 
four  brothers  and  sisters  equally. 

After  the  death  of  bis  father  G.  C.  Guthrie  lived  in  the  mansion  haoat 
with  his  mother  for  sereral  yearn,  ^bout  1888  appellee  built  a  small  haam 
on  fifteen  acres  of  the  farm  left  by  her  husband,  which  she  permitted  appel- 
lant to  occupy  and  use,  together  with  the  land  upon  which  It  was  aitiiatei 
Appellant  took  iiossession  of  the  property,  planted  some  fruit  trees, 
it,  added  an  addition  to  the  dwelling  house,  and  resided  thereon  for 
years,  when  bis  mother  demanded  of  him  possession,  and  upon  hiarefsi- 
ing  instituted  this  action  to  recover  it,  alleging  in  her  petition  that  she  was 
the  owner  and  entitled  to  the  possession  of  the  land,  and  that  appellant  bai 
possession  without  right,  and  wrongfully  withheld  it  from  her. 

Appellant's  answer  denied  the  title  of  api^ellee,  and  pleaded  the  fact  tbs& 
his  mother  had  given  bim  the  use  of  the  property  as  an  advance,  under  i^ 
third  clause  of  his  father's  will,  and  pleaded  title  by  adverse  possession  iat 
more  than  fifteen  years.  The  issues  were  made  up  on  these  lines,  and  a  txM 
resulted  in  judgment  in  favor  of  appellee. 

As  said  before,  appellant  claimed  that  his  mother  had  given  him  the  prop- 
erty under  the  third  clause  of  his  father's  will  to  possess  as  his  own.  Thi$ 
she  denied,  claiming  that  she  had  simply  given  him  the  right  to  the  usecf 
the  land  during  her  will,  and  that  he  was,  therefore,  a  tenant  at  will,  and, 
after  proper  notice  to  surrender,  was  wrongfully  in  possession. 

Appellant  could  only  plead  the  statute  of  limitation  as  against  his  mother; 
he  could  not  acquire,  by  lapse  of  time,  a  title  as  against  his  co-tenanU  ia 
remainder.  They  have  no  cause  of  action  against  lilm  until  after  the  term- 
ination of  the  life  estate,  and,  having  no  cause  of  action,  time  does  not  ms 
against  them. 

The  questions  as  to  whether  or  not  appellee  gave  appellant  the  use  of  tbe 
land  during  her  life  estate,  or  whether  or  not  she  gave  him  the  use  during 
her  pleasure,  and  whether  or  not  he  had  acquired  title  against  her  by  ad- 
verse possession,  were  fairly  submitted  to  the  jury  under  the  instru cations  of 
the  court,  and  these  issues  were  found  against  him.  We  think,  upon  tbe 
whole,  the  court  gave  the  law  as  favorably  to  appellant  as  he  was  entitlei 

It  having  been  determined  by  the  jury  that  appellant  was  only  a  tenant  a( 
will  by  the  verbal  contract  between  him  and  his  mother,  he  was  not  entitled 
to  recover  the  value  of  the  improvements  placed  upon  the  property  by  hixD, 
in  the  absence  of  a  contract  on  that  subject.  In  the  Am  &  Eng.  Ency.  of 
Law,  volume  16,  2d  edition,  page  110,  it  is  said:  "It  is  well  settled  that  one 
who  has  occupied  land  merely  as  the  tenant  or  lessee  of  another  is  not  en- 
titled, as  against  his  lessor  to  any  compensation  for  improvements  which  be 
may  have  placed  on  the  demised  premises,  in  the  absence  of  some  express  or 
implied  covenant  or  agreement  on  the  part  of  the  lessor  to  pay  therefor.'* 

In  the  case  of  Gray  v.  Oyler,  2  Bush,  256,  on  a  question  similar  to  the  one 
at  bar,  this  court  said :  "If  one  without  claim  or  contract  voluntarily  erects 
a  building  on  another's  land,  the  law  would  doubtless  withhold  oompeDtt- 
tion,  and  also  prevent  his  removal  of  the  fixtures.    And  so  with  the  lessee 
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who  shall,  without  oontraotf  express  or  implied,  yoluntarlly  erect  fixtures, 
as  ooDtradlstiDffuished  from  chattels,  od  the  lessee's  premises.'* 

In  Qudgell  v.  Duvall,  4  J.  J.  M.,  239,  the  court  held  where  one  took  pos- 
session of  land  under  a  verbal  lease  and  made  improvements  he  was  not  en- 
titled to  compensation  for  the  value  of  the  improvements,  in  the  absence  of 
a  contract  to  that  effect.  The  courD,  in  denying  the  right  to  recovery  for 
the  improvements,  said:  **No  express  contract  to  pay  for  the  improvements 
has  been  proved,  and  no  fact  from  which  a  contract  to  pay  for  them  can  be 
implied." 

The  court  did  not  err  in  rejecting  the  amended  rejoinder  of  appellant.  We 
do  not  think  the  facts  set  up  therein  had  any  tendency  to  elucidate  the  issues 
involved  in  this  case,  and,  even  had  it  been  material,  it  would  have  heeh 
within  the  discretion  of  the  trial  judge  to  admit  it  or  not. 

Perceiving  no  error  in  the  record,  the  judment  is  affirmed. 


LEAK'S  HEIRS  v.  LEAK'S  EX'OR. 

(Filed  February  10,  1904— Not  to  be  reported.) 

Wills— Charitable  bequests^The  general  doctrine  as  to  charitable  bequests 
is  that  the  beneiSciaries  may  be  designated  as  a  class  only,  leaving  the  par- 
ticular object  of  the  testator's  benefaction  to  be  determined  by  the  trustee 
appointed  to  administer  it,  and  where  the  will  indicates  with  reasonable 
certainty  the  purposes  in  the  mind'  of  the  testatrix  as  to  the  disposition  of 
her  estate,  and  the  classes  to  which  she  desired  her  property  to  be  appro- 
priated, the  selection  of  the  special  beneficiaries  is  left  to  her  executor. 

O.  H.  Waddle  and  T.  B.  Stinchomb  for  appellants. 

Yirgil  P.  Smith  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellants,  heirs  at  law  of  Vletoria  Ann  Leak,  seek  on  this  appeal  to 
have  her  will  declared  invalid  because  it  does  not  point  out  with  reasonable 
certainty  the  purposes  of  the  charity  and  the  beneficiaries  thereof  as  re- 
quired by  section  817  of  the  Kentucky  Statutes.  The  clauses  of  the  will 
which  are  assailed  in  this  action  are  as  follows : 

*•  Second.  I  authorize  and  empower  my  executor  hereinafter  named  to  sell 
and  dispose  of  my  estate,  real  and  personal,  *  *  *  for  the  following  pur- 
poses in  the  order  enumerated,  and  in  such  proportions  and  manner  as  may 
be  deemed  wise  and  best  by  my  executor. 

"1st.  For  the  aid  of  a  Bible  training  and  missionary  school  for  Christian 
workers, 

'*3d.  For  the  support  of  a  missionary  or  missionaries  in  the  foreign  field. 

••3d.  To  aid  in  carrying  on  the  cause  of  Bible  holiness,  including  fire 
baptized  holiness  work  and  evangelism. 

"4th.  To  aid  in  the  support  of  needed  and  destitute  ministers  of  the  Gos- 
pel." 

H.  D.  Scudday,  the  testamentary  executor  of  the  will  of  decedent,  testifies 
to  the  existence  of  a  number  of  Bible  training  and  missionary  schools  for 
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'Christian  workers  in  the  United  States,  the  purpose  of  such  schools  bein^ 
to  specially  fit  persons  for  missionary  and  church  work,  and  that  Mrs.  Leak, 
during  her  lifetime  paid  the  expenses  of  a  missionary  engaged  In  church 
work  in  a  foreign  field,  and  was  greatly  interested  in  the  success  of  these 
-schools.  He  also  testifies  to  the  existence  of  a  national  association  for  the 
.promotion  of  Bible  holiness,  of  which  the  Rev.  C.  J.  Fowler  is  the  president 
-and  to  another  distinct  association  known  as  the  Fire  Baptized  Holiness  As- 
sociation, in  which  decedent  was  an  active  evangelist,  commissioned  by  the 
chief  officers  of  the  association  during  her  lifetime.  When  asked  the  differ- 
ence between  Bible  holiness  and  fire  baptized  holiness  the  witness  answered: 
*^' Ordinary  Bible  holiness  means  the  second  blessing,  and  fire  baptized  holi- 
ness the  third  blessing,  which  gives  the  Christian  greater  unction  and  en- 
thusiasm;" that  these  distinctive  associations  find  authority  for  their 
existence  in  the  eleventh  and  twelfth  verses  of  the  third  chapter  of  St. 
Jdatthew,  which  read  as  follows : 

'*11.  I  indeed  baptize  you  with  water  unto  repentance,  but  he  that  cometh 
after  me  is  mightier  than  I,  whose  shoes  I  am  not  worthy  to  bear.  He  shall 
baptize  you  with  the  Holy  Ghost  and  with  fire. 

"12.  Whose  fan  is  in  His  hand,  and  He  will  thoroughly  purge  H;^s  floor 
and  gather  His  wheat  Into  the  garner,  but  He  will  burn  up  the  chaff  with 
unquenchable  fire." 

He  also  testifies  to  the  existence  of  large  numbers  of  needed  and  destitute 
ministers  of  the  Gospel  in  all  denominations. 

The  general  doctrine  as  to  charitable  bequests,  as  announced  in  a  large 
number  of  adjudicated  cases  by  this  court,  is  that  the  beneficiaries  may  be 
designated  as  a  class  only,  leaving  the  particular  object  of  the  testator's 
benefaction  to  be  determined  by  the  trustee  appointed  to  administer  it. 

In  the  light  of  the  testimony  of  the  executor,  we  are  of  the  opinion  that 
the  will  in  this  case  Indicates  with  reasonable  certainty  the  purposes  in  the 
mind  of  testatrix  in  the  disposition  of  her  estate,  and  the  classes  to  which 
«he  desired  her  benefactions  to  be  appropriated,  the  selection  of  the  special 
beneficiaries  being  left  to  the  discretion  of  her  executor.  The  amendment 
to  section  817  of  the  Kentucky  Statutes,  enacted  by  the  general  assembly  in 
1893,  has  been  so  thoroughly  considered  in  a  number  of  very  recent  oases 
^hat  we  deem  it  unnecessary  to  again  enter  into  an  elaborate  argument  to 
sustain  our  conclusion  that  the  trial  court  did  not  err  in  the  judgment  ap- 
pealed from.  (Crawford's  Heirs  v.  Thomas  Ex'or,  21  Ky.  Law  Rep.,  1100; 
Thompson's  Ex'or  v.  Brown,  25  Ky.  Law  Rep.,  871.) 
-Judgment  affirmed. 


CARPENTER,  &c  v.  RICE'S  ADM'R. 

(Filed  February  11,  1904— Not  to  be  reported. ) 

Decedent's  estate— Evidence— Under  section  606  of  the  Code  of  Practice 
^ne  may  testify  for  himself  concerning  a  transaction  with  a  decedent  where 
one  interested  in  the  estate  has  testified  as  to  the  same  transaction. 

Hall  &  McLean,  W.  M.  Fenley  and  W.  C.  Hall  for  appellants. 

B.  F.  Menifee  and  J.  G.  Tomlin  for  appi^llee. 
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Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  brought  by  appellee  to  recover  a  judgment  and  to  enforce  a 
mortgage  lien  on  real  estate  upon  a  note,  dated  March  7,  1878,  for  the  sum 
of  $1,450.  The  note  bore  8  per  cent,  interest  from  date  until  paid,  and  was 
executed  at  the  time  when  8  per  cent,  was  legal  when  provided  for  in  the 
contract.  Several  credits  were  endorsed  on  the  note  and  the  appellant  an- 
swered, c]aim.ing  additional  credits,  one  of  $175,  another  of  about  $800. 
^hese  two  credits  he  claimed  were  the  first  credits  to  which  he  was  entitled. 
On  the  note  was  endorsed  a  credit  of  $497  as  of  date  April  27,  1893.  He 
olaimed  in  his  answer  that  at  that  date  he  paid  in  a  check  on  the  note  the 
flum  of  $997  and  $8  in  silver,  and  that  he  was  entitled  by  reason  thereof  to 
«n  additional  credit  as  of  that  date,  $503.  He  also  claimed  that,  by  an 
arrangement  between  himself  and  the  appellee's  intestate,  he  was  to  only  pay 
6  i)er  cent,  interest  attetr  the  maturity  of  the  note;  that  decedent  had  agreed 
if  be  would  keep  the  money  that  he  would  exact  of  him  only  6  per  cent,  in- 
terest after  that  date.     Appf^llee  controverted  this  answer. 

On  the  trial  of  the  case  the  appellant  produced  the  check  for  $997,  show- 
ing the  endorsement  of  Lewis  Bice,  and  that  he  had  received  the  money 
thereon.  The  appellee  introduced  a  daughter  and  heir  of  the  decedent,  who 
testified  at  the  time  of  this  payment,  April  27th,  1898,  decedent  held  two 
notes  of  appellant,  creating  the  impression  that  a  part  of  this  payment  went 
to  the  credit  of  this  second,  note.  Appellant  was  then  introduced  as  a  wit* 
ness  and  was  properly  permitted  to  testify  as  to  this  particular  transaction, 
and  he  denied  that  at  that  time  the  decedent  held  two  notes  against  him,  or 
-any  other  note  than  the  one  sued  on  in  this  action.  Then  appellant's  coun- 
sel offered  to  prove  by  him  the  payment  of  the  $8  in  connection  with  this 
check,  and  the  other  two  credits  claimed  by  him  of  $176  and  $S00.  Upon  ob- 
jection the  court  refused  to  permit  him  to  testify  about  these  other  transac- 
tions. The  appellant  complains  of  this.  The  court  was  correct  in  its  ruling. 
TJnder  section  606  of  the  Code  a  person  may  testify  for  himself  concerning 
a  transaction  with  a  decedent  where  one  interested  in  the  estate  of  the  dece- 
dent has  testified  as  to  the  same  transaction. 

The  court  properly  allowed  him  the  additional  credit  of  $500  of  date  April 
"27,  1908,  and  refused  the  other  claimed  credits  of  $175,  $800  and  the  $S,  as 
there  was  failure  of  proof  on  the  part  of  appellant  concerning  them.  The 
court  also  proi)erly  refused  to  reduce  the  interest  on  the  note  from  8  per 
cent,  to  6  per  cent,  from  the  maturity  of  the  note,  for  a  like  reason.  We 
are  of  the  opinion  that  the  court  erred  in  its  judgment  in  the  manner  in 
which  the  interest  on  the  note  should  lie  calculated  against  the  appc^llant. 
The  court  misconstrued  the  effect  and  intent  of  these  words  contained  in 
the  note,  to  wit,  "and  to  pay  the  interest  annually  for  value  received  of 
him."  The  court  adjudged  not  only  that  the  appellant  should  pay  8  per 
cent,  interest  per  annum  from  the  date  of  the  note  until  paid  and  interest 
upon  interest  at  6  per  cent,  until  the  maturity  of  the  note,  but  also  ad- 
judged that  appellant  should  pay  interest  upon  interest  as  it  accrued  an- 
nually after  the  maturity  of  the  note  ut  the  rate  of  6  per  cent,  per  annum 
until  the  note  was  paid.  The  court  erred  in  allowing  this  interest  upon  in- 
terest after  the  maturity  of  the  note.     The  proper  judgment  should  have 
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been  for  8  per  cent,  interest  from  date  until  paid  and  interest  npon  interest 
at  6  per  cent,  per  annam  until  maturity,  and  after  maturity  the  interest 
should  have  been  calculated  in  the  ordinary  way.  (Hall  v.  Scott's  Adm'r/ 
90  Ky,,  840;  Magruder  v.  DeHaven.  21  Ky.  Law  Rep.,  680.) 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  herewith. 


HODGES  V.  METCALFE  COUNTY  COURT. 
(Filed  February  11,  1004.) 
J.  W.  Kinnaird  and  M.  O.  Scott  for  appellant. 
Appeal  from  Metcalfe  Circuit  Court. 
Judge  O'Rear  delivered  the  following  resiwnse  to  petition  for  rehearing: 

Upon  a  re-ezaraination  of  this  case,  upon  a  petition  for  rehearing,  the 
court  adheres  to  the  original  opinion. 

The  petition  assumes  that  this  decision  is  in  conflict  with  Hodges  v.  Met- 
calfe County  Court,  decided  October  32,  1903,  25  Ky.  Law  Rep. ,  772.  The  result 
may  be,  but  the  opinions  are  not  inconsistent.  In  the  last-named  case  the 
only  questions  passed  upon  were,  first,  where  an  applicant  to  retail  liquors 
has  made  out  a  prima  facie  case  under  the  statute,  and  there  is  no  remon- 
strance from  the  neighborhood  affected,  it  is  the  duty  of  the  county  court  to 
grant  the  license;  second,  where  an  appeal  is  taken  to  the  circuit  court  from 
the  action  of  the  county  court,  it  must  be  tried  on  a  bill  of  exceptions;  and. 
third,  upon  a  reversal  of  the  judgment  of  the  county  court  to  the  circuit 
court,  the  latter  is  not  authorized  to  enter  a  judgment  granting  or  refusing 
license,  but  must  remand  the  application  to  the  county  court,  where  the 
judgment  must  be  entered  as  directed     We  adhere  to  what  was  there  said. 

In  that  case  it  was  assumed,  and  so  far  as  the  opinion  shows,  It  was  a 
fact,  that  the  applicant  had  made  out  his  prima  facie  case  in  every  par- 
ticular. Our  attention  wns  not  then  directed  to  sections  42115  to  4914.  Ken- 
tucky Statutes,  nor  were  those  sections,  or  the  facts  of  that  case  calling 
them  into  consideration,  passed  upon  or  considered  at  all.  If  these  sections 
had  been  relied  on.  and  the  facts  appearing  the  same  as  in  this  record,  our 
conclusions  would  have  been  as  in  the  original  opinion  in  this  case.  The 
opinions  are  in  no  sense  conflicting. 

In  the  original  opinion  a  part  only  of  section  4265,  Kentucky  Statutes,  is 
quotf?d.  The  next  s«ntence  after  the  quoted  part  reads:  "And  such  license 
shall  only  authorize  the  person  to  sfll  the  liquor  named  in  the  license  in 
quantities  not  less  than  a  quart."  (Druggists  who  sell  for  medicinal  pur- 
poses on  the  prescription  of  a  physician  are  excepted.) 

Appellant  contends  that  section  42  4  applies  only  to  licenses  for  selling  in 
quantities  less  than  a  quart.  That  Is  true.  But  the  whole  chapter  together 
shows  that  liquor  sellrr^  who  may  be  licensed  are  thus  classified:  First, 
distillers;  second,  wholesalers,  which  two  include  rectifiers  (as  a  branch  of 
these  classes  );  third,  retailers.  This  class  is  particularized  by  section  4206, 
as  shown  in  the  quotation  in  the  original  opinion;  it  includes  druggists. 
Fourth,  tavern  keepers.     Appellant  does  not  show  himself  to  belong  to  any 
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of  the  classes  above  named.     ConsequeDtly  he  did  not  show  himself  entitle^ 
to  a  license  to  sell  Hqnor  in  any  quantity,  or  for  any  purpose.     * 

Appellant  cites  section  4834,  Kentucky  Statutes,  as  conferring  authority  to. 
grant  the  license.  It  does  not.  It  merely  fixes  the  tax  to  be  collected  of 
those  to  whom  licenses  may  be  granted  according  to  law.  The  license  tax 
imiMsed  for  retailing  spirituous  and  vinous  liquors  is  $100,  whether  con- 
ducted in  a  city  or  elsewhere.  Only  if  conducted  n^t  in  a  city  the  license, 
will  not  authorize  any  person  except  a  druggist  or  licensed  tavernkeeper  to. 
sell  in  quantities  less  than  a  quart.  Nor  can  the  license  be  granted  to  any 
I>er8on  to  sell  by  retail  not  in  an  incorporated  town  or  city,  unless  such  per-, 
son  is  a  distiller,  druggist,  merchant  or  licensed  tavernkeeper.  All  Uoenses. 
are  granted  by  the  county  court  clerk,  except  to  retail  liquor  dealers  and 
tavernkeepars.  These  are  granted  by  the  county  court.  (Section  4903.)  Sec- 
tion 49d4  must  be  read  and  applied  in  connection  with  the  preceding  sections, 
on  the  subject. 

The  petition  is  overruled. 


CHAMBERS,  &c.  v.  HASKELL,  &c. 

(Filed  February  11,  1904— Not  to  be  reported. ) 

Lands—Trespass— Injunction— In  an  action  to  enjoin  the  commission  of 
trespass  to  lands,  where  the  legal  title  is  held  by  plaintiff,  where  the  peti- 
tion sets  out  such  facts  as  show  the  peaceable  possession  is  interfered  with» 
such  acts  being  committed  as  tearing  down  fences,  threatening  tenants  and 
so  on,  an  injunction  was  authorized  restraining  the  commission  of  such  acts^ 
and  it  was  error  in  the  chancellor  to  sustain  a  demurrer  to  the  petition. 

D.  K.  Weis  for  appellants. 

D.  W.  Steele,  Jr. ,  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellants  brought  this  action  against  the  appellees  asking  that  they- 
be  enjoined  and  restrained  from  trespassing  upon  certain  lots  owned  by 
them  in  the  town  of  Ashland,  or  interfering  with  their  erection  of  a  screen^ 
or  fence  thereon.  They  allege  that  the  appellant,  Susan  E.  Chambers,  is. 
the  owner  and  in  possession  of  lots  numbers  11  and  12  on  the  north  side  of 
'Winchester  avenue,  between  Fifteenth  and'  Sixteenth  streets,  in  Ashland, 
Kentucky,  and  that  Otis  J.  ChambRrs  is  her  husband;  that  the  defendants, 
have  frequently,  unlawfully  and  without  right,  entered  upon  these  lots  and 
interfered  with  the  peaceable  enjoyment  by  their  tenants  thereon;  that  on 
the  —  day  of  July,  while  the  plain tiflf,  O.  J.  Chambers,  was  at  work  erect- 
ing a  screen  on  lot  No.  11^  which  was  necessary  for  the  comfortable  enjoy- 
ment of  the  residence  thereon,  the  defendont,  Haskell,  entered  upon  the  lot^ 
abused,  insulted  and  threatened  to  inflict  upon  him  personal  violence,  and 
to  tear  down  the  screen  he  was  then  erecting;  that  subsequently,  in  the. 
night  time,  the  defendants,  in  connection  with  otherw  unknown  to  plain-, 
tiffs,  entered  upon  lot  No.  11  and  forcibly  took  down  the  screen  and  carried* 
away  the  lumber  used  in  Its  construction;  and  threatened  that  they  would 
continue  to  enter  upon   the  plaintiffs'  premises  and   interfere  with   them^ 
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«nd  their  tenants  in  the  peaceable  enjoyment  of  their  property ;  that  both  of 
the  defendeyits  are  insolvent,  and  that  they  have  no  adequate  remedy  at  law 
for  the  protection  of  their  property  or  its  comfortable  use  and  enjoyment, 
and  ask  that  an  injunction  should  issue  restraining  the  defendants  from 
trespassing  upon  the  premises  or  tearing  away  the  screens  or  fences*  or  from 
Inflicting  further  injury  thereon.  The  defendants  filed  a  general  demurrer 
to  the  plaintiffs'  petition,  which  was  sustained,  and  plaintiffs  refusing  to 
plead  further,  their  petition  was  dismissed,  and  they  have  appealed. 

Section  2361  of  the  Kentucky  Statutes  provides  that  *'the  owner  of  any 
land  may  maintain  the  appropriate  action  to  recover  damages  for  any  tres- 
pass or  injury  committed  thereon,  or  to  prevent  or  restrain  injury  committed 
thereon,  or  to  prevent  or  restrain  any  trespass  or  other  Injury  thereto,  not- 
withstanding such  owner  may  not  have  the  actual  possession  of  the  land  at 
the  time  of  the  commission  of  the  trespass." 

Section  272  of  the  Civil  Code  provides  that  "if  it  appear  from  the  petition 
that  the  plaintiff  is  entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or  continuance  of  an 
■act  which  would  produce  great  or  irreparable  Injury  to  plaintiff,  *  ♦  *  » 
temporary  injunction  may  be  granted  to  restrain  such  act." 

The  law  is  well  settled  that  an  injunction  will  lie  to  restrain  a  trespass  to 
real  estate  if  the  threatened  trespass  is  so  vezatlously  persisted  In  that  a 
multiplicity  of  suits  must  result,  or  is  made  by  one  who  is  Insolvent  and 
•against  whom  a  verdict  would  be  valueless.  (Hillman  v.  Hurley,  88  Ky., 
828;  Preston  v.  Preston,  86  Ky.,  18;  Ellis  v.  Wren,  84  Ky.,  264.)  The  de- 
murrer in  this  case  admits  that  the  defendants  have  repeatedly,  without 
right,  trespassed  upon  the  plaintiffs' property  and  interfered  with  the  peace- 
able enjoyment  thereof;  that  they  have  unlawfully  torn  down  and  carried 
away  a  screen  erected  thereon  by  plaintiffs  for  their  comfort  and  convenience, 
and  threatened  that  they  will  continue  to  do  so  in  future,  if  plaintiffs,  against 
their  objection,  should  erect  structures  of  similar  character.  It  also  admits 
that  the  defendants  are  insolvent,  and  that  a  judgment  against  them  for 
damages  would  be  valueless.  The  mere  fact  that  the  criminal  law  provides 
-Adequate  punishment  for ,  the  offense  committed  by  defendant  against  the 
plaintiffs  afford  no  compensation  to  them  for  past  or  future  trespasses  upon 
their  property.  We  are  of  the  opinion  that  the  averments  of  the  petition  set 
•out  a  case  which  authorized  at  the  hands  of  the  chancellor  the  injunction 
restraining  trespass  to  the  real  estate. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for  proceedings 
consistent  herewith. 


RHODES,  &c.  V.  LOWRY  &  GOEBEL. 

(Filed  February  11,  1904— Not  to  be  reported.) 

Sales  of  goods— Partnership— In  an  action  against  a  firm  for  goods  sold, 
"where  the  record  shows  that  Rosalie  Rhodes  wrote  a  letter  to  the  firm 
stating  that  she  was  a  partner  in  response  to  a  letter  from  the  seller  asking 
If  she  was  a  partner,  and  that  if  she  was  not  the  goods  would  not  be  sold 
the  firm,  and  where  the  evidence  was  sufficient  to  show  that  she  was  a  mem- 
l)er  of  the  firm,  or  had  an  interest  in  it,  a  judgment  against  her  will  not  be 
disturbed. 
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Tbos.  E.  Ward  for  appellants. 
R.  H.  GuDDiDgham  for  appellees. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Nunn. 

This  action  was  brought  on  two  promissory  notes,  amounting  to  something- 
over  the  sum  of  1500,  in  favor  of  appellees  against  Moses  Bhodes,  James. 
Kitchens  and  Rosalie  Rhodes,  partners,  doing  business  under  the  firm  name 
of  Kitchens  8s  Rhodes.  Rosalie  Rhodes  denied  that  she  was  a  partner,  or- 
that  she  had  any  interest  in  the  firm.  The  issues  were  completed  on  this; 
question,  and  the  lower  court  on  the  evidence  decided  that  she  was  a  mem^ 
ber  of  the  firm,  and  rendered  Judgment  for  the  appellees  against  all  the  de-- 
fendants. 

The  only  question  on  this  appeal  is  one  of  fact,  and  is  whether  or  not  ap- 
pellant, Rosalie  Rhodes,  was  a  member  of  the  firm  of  Kitchens  &  Rhodes  at 
the  time  the  indebtedness  was  incurred.  The  record  in  substance  showa 
that  some  years  prior  to  the  formation  of  the  firm  of  Kitchens  &  Rhodes  that 
Moses  Rhodes  became  involved  and  transferred  considerable  real  estate  in 
Henderson  county  to  his  wife,  the  appellant  herein ;  that  some  time  prior  to 
the  creation  of  the  indebtedness  sued  on  he  went  to  East  St  Louis  and  pur^ 
chased  from  one  Dates  his  one-half  interest  in  a  furniture  store  owned  by 
Kitchens  &  Dates;  that  Dates  made  a  bill  of  sale  of  his  interest  to  one  R.  I^. 
Rhodes,  and  from  that  time  the  firm  was  known  as  Kitchens  &  Rhodes;  that 
Dates  was  given  a  sight  draft  for  $100,  drawn  on  one  R.  L.  Rhodes,  of  Hen- 
derson, Ky.,  and  the  balance  of  the  purchase  price  was  a  note  signed  by  *'R. 
L.  Rhodes  per  Moses  Rhodes."  At  that  time  appellant  resided  in  Hender- 
son, Ky.  It  also  appears  that  appellees,  before  making  a  sale  of  the  goods 
to  the  firm,  wrote  the  appellant  a  letter  in  effect  stating  that  if  appellant 
was  a  member  of  the  firm  of  Kitchens  Sc  Rhodes  they  would  sell  them  the 
goods,  but  if  she  was  not  a  member  of  the  firm  they  would  not.  In  reply 
they  received  a  letter  signed  with  appellant's  name,  stating  that  she  was  a 
member  of  the  firm.  It  also  appeared  that  after  Dates'  interest  in  the  stoc^ 
was  purchased  the  firm  had  letter  and  bill- heads  printed  and  used  them  in 
their  business,  showing  that  James  Kitchens  and  R.  L«  Rhodes  were  the 
members  composing  the  firm.  A  witness  by  the  name  of  John  L.  Jones 
testified  that  while  this  firm  was  in  business  in  East  St.  Louis  he  had  a  con- 
veraation,  at  her  house  In  the  city  of  Henderson,  wkh  her,  in  which  she 
asked  htm  how  the  firm  of  Kitchens  &  Rhodes  were  getting  along  with  their 
business  (the  witness  having  recently  been  in  East  St.  Louis),  and  he  told 
her  that  he  did  not  think  the -firm  ivould  make  money,  and  then  she  said 
that  she  was  going  to  have  the  management  of  the  firm  taken  away  from 
Kitchens.  It  was  also  shown  that  in  the  year  1900,  but  after  the  execution 
of  the  notes  to  the  appelleetf,  the  appellant  executed  a  bill  of  sale  selling  he» 
interest  to  the  Rhodes  Furniture  Co.  for  the  price  of  ll.SOO,  which  bill  of 
lale  was  acknowledged  and  recorded  in  the  office  of  the  county  clerk  of  St. 
Clair  county,  Illinois. 
Appellant  denied  that  she  ever  was  a  member  of  the  firm,  or  that  she  wrote 

the  letter  to  appellees  stating  that  she  was  a  member  of  the  firm,  and  also. 

stated  that  she  supposed  she  did  execute  the  bill  of  sale  to  the  Rhodes  Fumi- 
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^re  Co.,  but  stated  that  if  she  did,  she  did  Dot  know  what  she  was  signlQit 
X)r  aoknowledging.  KitoheDs  stated  that  he  did  not  know  whether  or  not 
«he  WAS  a  partner,  and  stated  that  he  did  not  know  who  R.  L.  Rhodes  was. 
There  was  proof  showing  what  Kitohens  and  Moses  Rhodes  said  about  the 
Interest  of  appellant  in  the  concerui  which  was  incompetent.  Many  things 
might  be  said  with  reference  to  the  conduct  of  Moses  Rhodes  and  his  wife, 
Rosalie  Rhodes,  concerning  this  transaction,  but  it  is  sufficient  to  say  that 
there  was  sufficient,  competent  and  relevant  testimony  to  show  that  appel- 
lant had  nn  interest  in  the  firm  of  Kitchens  &  Rhodes,  and  that  the  judg- 
ment of  the  lower  court  was  proper. 
Wherefore,  the  judgment  is  affirmed. 


BOHANNON,  TRUSIEE  v.  CLARK,  &c. 
(Filed  February  11,  1904— Not  to  be  reported. ) 

1.  Bankruptcy —Lien 8— In  an  action  by  appellant,  n  trustee  in  bankruptcy 
x)f  appellee,  against  him  and  his  wife  to  set  aside  a  conveyance  to  the  wife 
by  the  husband,  which  had  been  made  shortly  before  the  filing  of  his  peti- 
tion in  bankruptcy,  the  conveyance  was  properly  set  aside,  but  it  appearing 
that  the  wife  had  paid  part  of  the  purchase  price  for  the  land,  she  was  prop- 
erly adjudged  a  lieu  to  the  extent  of  the  purchase  money  paid  by  her. 

2.  Same— Where  an  action  has  been  tried  and  judgment  entered  fixing  the 
irights  of  the  imrties,  it  is  too  late  to  file  an  amended  petition,  it  presenting 
n^w  issues,  which,  if  proper  at  all,  should  have  been  presented  with  the 
t)ther  issues  involved. 

C.  H.  Hnckett  and  Luther  James  for  appellant. 

Baird  &  Richardson  for  apj)ellees. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

W.  H.  Clark,  of  Barren  county,  upon  his  own  petition  was  declared  a 
bankrupt  in  the  year  1009,  and  the  appellant,  G.  M.  Bohannon,  was  elected 
trustee  of  his  estate.  Thereafter  this  action  was  instituted  by  the  appellant 
lis  such  trustee  in,  the  Barren  Circuit  Court  to  discover  and  subject  to  the 
payment  of  the  debts  of  the  bankrupt  certain  personal  property  alleged  to 
have  been  transferred  by  him  to  his  wife,  the  appellee,  Lillian  Clark,  and 
to  set  aside  a  deed  whioh  he  made  to  her  shortly  before  the  filing  of  his  peti- 
tion in  bankruptcy,  whereby  he  conveyed  to  her  his  undivided  interest  of 
<one-half  in  a  certain  tract  of  land.  The  wife  was  made  a  defendant  in  the 
•action,  and  she  and  her  husband  filed  separate  answers.  The  answer  of  the 
latter  contained  specific  denial  of  the  averments  of  the  petition  and  answers 
to  certain  questions  annexed  to  the  petition;  that  of  the  wife  in  addition  to 
a  traverse  of  the  averments  of  the  petition  alleged  that  the  land  sought  to 
be  subjected  to  the  payment  of  the  debts  of  the  bankrupt  was  purchased  by 
ber  alone,  but  that  by  mistake  of  the  vendor  the  same  had  been  conveyed  to 
her  and  her  husband  jointly ;  that  she  had  furnished  all  of  the  purchase 
money  that  had  been  paid  thereon  with  the  proceeds  of  a  farm  in  (ireen 
t:ounty,  which  she  sold  before  the  purchase  of  the  Barren  eounty  land.  Both 
answers  were  controverted  by  reply,  and  after  the  taking  of  depositions  by 
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the  parties  the  case  was  subuiitted  for  trialt  and  the  chancellor  rendered  a 
judgment  setting  aside  the  deed  made  to  the  appellee,  Lillian  Clark,  by  her 
husband,  and  vesting  in  the  appellant,  trustee,  the  tit]^  to  the  land  thereby 
conveyed  for  the  benefit  of  the  husband's  creditors,  but  as  it  appeared  that 
Lillian  Clark  had  paid  of  the  purchase  money  due  the  vendor  of  herself  and 
her  husband  $1,100,  one-half  of  which  should  have  been  paid  by  her  husband, 
the  judgment  gave  her  a  lien  on  that  part  of  the  land  adjudged  the  latter's 
trustee  for  $550,  one-half  of  the  sum  so  paid  by  her. 

It  further  appearing  from  the  answer  and  cross  petition  of  Lizzie  Ander- 
son that  she  was  the  owner  by  assignment  of  two  of  the  notes,  aggregating 
#880,  executed  by  Lillian  and  W.  H.  Clark  in  part  payment  of  the  purchase 
money  on  the  land  as  a  whole,  a  supplemental  judgment  was  rendered  by 
the  chancellor,  directing  a  sale  of  all  the  land,  or  enough  thereof  to  pay  the 
two  notes  mentioned.  After  the  entering  of  the  original  and  supplemental 
judgments  the  appellant  filed  an  amended  petition,  seeking  to  recover  of  the 
appellee,  Lillian  Clark,  rents  for  certain  years  upon  the  half  of  the  land 
attempted  to  be  conveyed  her  by  her  husband,  but  the  deed  to  which  was 
set  aside  by  the  judgment  of  the  lower  court,  it  being  claimed  that  she  had 
had  iwssession  of  and  cultivation  of  the  same  during  these  years.  But  the 
claim  to  such  rents  was  disallowed  by  the  court.  From  this  judgment,  and 
so  much  of  the  first  judgment  as  allowed  the  appellee  a  lien  upon  the  half 
of  the  land  attempted  to  be  conveyed  her  by  her  husband,  the  trustee  has 
appealed,  and  from  so  much  of  the  first  judgment  as  set  a^ide  the  deed  to 
her  froqi  her  husband  the  appellee,  Lillian  Clark,  prosecutes  a  cross  appeal. 
The  evidence  found  in  the  record  discloses  the  following  facts:  The  appellee, 
Lillian  Clark,  first  married  one  Sims  in  Tennessee,  who  died  leaving  some 
landed  and  personal  estate  and  two  children.  Appellee,  after  the  death  of 
Sims,  bought  of  one  of  his  children  his  Interest  in  the  land  left  by  the  father; 
the  other  child  died  after  becoming  of  age,  and  under  the  laws  of  Tennessee 
appellee  inherited  his  Interest  in  the  land.  Thereafter  she  sold  the  land, 
and  after  her  marriage  to  her  present  husband  they  removed  from  Tennessee 
to  Green  county,  Ky.,  where  they  purchased  a  small  farm,  the  title  of  which 
was  conveyed  the  husband.  Whether  or  not  the  conveyance  of  the  Green 
county  land  to  the  husband  was  made  with  the  wife's  consent  we  are  unable 
to  determine  from  the  evidence,  nor  is  it  material  in  this  case,  for  the  title 
was  acquired  by  the  husband  long  before  the  creation  of  any  of  the  debts, 
from  which  he  seeks  a  discharge  in  bankruptcy.  The  Green  county  land 
was  sold  in  2893  for  1 1,050,  and  notes  for  the  purchase  money  were  made 
payable  to  the  appellee,  Lillian  Clark.  In  1894,  and  subsequent  to  the  crea- 
tion of  the  bankrupt's  debts  mentioned  in  the  petition,  she  and  her  husband 
bought  the  land  in  Barren  county,  which  was  conveyed  to  them  jointly. 
She  and  the  husband  claim  that  this  was  a  mistake;  that  she  alone  was  the 
purchaser.  We  are  of  opinion,  however,  that  the  proof  does  not  sustain  the 
claim,  but,  upon  the  contrary,  tends  to  show  that  her  claim  of  sole  owner- 
ship is  untrue.  But  it  is  satisfaetorily  established  by  the  evidence  that  she 
furnished  all  the  money  that  was  paid  on  the  land  that  was  conveyed  them 
jointly.  She  secured  the  ll.KK),  which  she  paid  on  the  Barren  county  land, 
by  a  sale  to  her  brother  of  the  notes  received  by  her  for  the  Green  county 
land. 
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As  already  stated,  it  does  not  matter  that  her  husband  owned  the  Green 
county  land.  As  he  acquired  It  before  any  of  the  debts  that  have  been  filed 
against  his  estate  as  a#bankrupt  were  created,  as  against  those  debts  he  wa» 
entitled  to  a  homestead  in  the  land,  therefore,  11,000  of  the  proceeds  of  the 
land,  after  its  sale,  were  exempt  from  his  debts.  He  had  the  right  to  give 
the  proceeds  of  the  land  to  the  amount  of  11,000  to  his  wife,  and  she  had  the 
right  to  invf^st  that  sum  in  other  land  and  take  the  title  to  herself,  so  in 
applying  the  proceeds  of  the  Green  county  farm  to  the  purchase  of  the  Bar- 
ren county  land  no  wrong  was  done  the  husband's  creditors,  as  has  been  re- 
peatedly held  by  this  court.  (Lee  v.  Campbell,  8  Ky.  Law  Rep.,  421;  Cra- 
Tens  Y.  Shippen. ) 

As  she  sold  the  Qreen  county  land  notes  to  her  brother  for  $1,100,  and  paid 
that  amount  on  her  husband's  half  of  the  land  as  well  as  her  own,  and  hi» 
half  must,  under  the  judgment  of  the  chancellor,  go  into  the  hands  of  hla 
trustee,  to  be  sold  and  applied  to  the  payment  of  his  debts,  it  is  but  just 
that  its  proceeds  should  first  be  used  to  pay  its  ratable  part  of  the  1680  of 
unpaid  purchase  money  going  to  Mrs.  Anderson,  holder  of  two  of  the  orig- 
inal lien  notes,  then  to  reimburse  the  appellee,  Lillian  Clark,  for  the  $660 
paid  by  her  thereoo  for  her  husband,  the  remainder,  if  any,  to  be  distrib- 
uted among  his  general  oredttors,  and  as  the  judgment  of'  the  chancellor 
seems  to  have  determined  the  rights  of  the  parties  upon  this  basis,  it  should 
not  be  disturbed.  We  do  not  think  It  was  error  for  the  chancellor  to  refuse 
appellant  the  rents  claimed  in  the  last  amended  petition.  If  for  no  other 
reason,  it  was  right  to  reject  the  claim  because  the  amendment  came  too 
late.  The  case  had  been  tried  and  judgment  entered  fixing  the  rights  of  the 
parties  before  the  amendment  was  filed.  It  would  have  been  improper  to 
reopen  the  case  to  litigate  new  issues  which,  If  proper  at  all,  should  have 
been  presented  with  the  other  issues  involved.  The  only  error  committed 
by  the  chancellor  was  in  permitting  the  amedment  in  question  to  be  filed. 
Finding  no  error  in  the  record  prejudicial  to  the  rights  of  the  parties  th» 
judgment  is  affirmed  on  both  the  original  and  cross  appeal. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  EWING'S  ADM'X. 
(Filed  February  11,  1904.) 

1.  Railroads— Damages— Negligence— Where  a  brakeman  on  one  of  appel- 
lant's freight  trains  was  uncoupling  cars  by  the  direction  of  the  conductor 
and  was  run  over  by  other  cars  which  were  not  set  so  as  to  prevent  them 
from  moving,  and  received  injuries  from~ which  he  died,  It  was  such  negli- 
gence of  the  conductor  in  not  seeing  that  the  brakes  were  set  so  as  to  keep- 
the  cars  stationary  that  the  railroad  company  is  liable  for  the  damages  re- 
sulting from  the  brakeman's  death; 

2.  Same— Proximate  cause— Where  a  brakeman  was  killed  by  being  run 
over  by  dead  ears,  the  brakes  not  being  set,  it  being  the  duty  of  the  con- 
ductor to  see  that  such  brakes  were  set,  the  conduct  of  the  conductor  in  not- 
setting  the  dead  cars  so  as  to  keep  them  stationary  was  the  proximate  cause 

of  the  death  of  the  brakeman. 

I 
Benj.   D.  Warfield,   Edward  W.  Hines,  Helm,  Bruce  &  Helm  and  D.    H. 

French  for  appellant.  . 
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^.  ¥.  Procter,  Morris  &  Morris,  G.  H.  Herdman  and  Bobt.  L.  Greene  for 
mppeilee. 

Appeal  from  Oldham  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

John  A.  Ewing,  a  brakemnn  on  one  of  appellant's  freight  trains,  was 
fatally  injured  in  the  following  manner:  A  previous  train  had  some  fifteen 
hours  before  cut  oflf  and  left  ten  or  twelve  cars  on  a  siding  at  Lagrange.  Of 
these  three  were  to  he  taken  out  by  Ewing's  train  and  put  into  it,  to  b& 
carried  on.  Ewiug,  as  was  his  duty  as  brakenian,  shifted  the  switch  for  the- 
siding  and  preceded  the  engine,  which  was  pushing  three  cars  ahead  of  it, 
to  the  string  of  cars  first  mentioned,  where  he  uncoupled  the  two  to  be- 
taken out,  coupled  them  to  the  front  of  the  cars  atti^ched  to  his  engine  and 
gave  the  signal  to  back  out,  which  was  obeyed.  He  rode  the  cars  out  to  the- 
switch,  where  he  dismounted,  and  threw  the  switch  so  as  to  run  the  engine< 
and  cars  forward  on  the  right  track.  As  the  cars  came  forward,  being- 
pushed  by  the  engine,  he  mounted  the  side  ladder  on  the  corner  of  the  flronb 
car,  signaling  to  the  fireman  to  ''come  ahead."  It  was  then  dark.  As 
these  cars  were  being  pushed  forward  they  were  met  before  they  had  cleared 
the  siding  by  the  other  cars  which  had  been  left  there,  the  remaining  of  the 
ten  or  twelve  first  mentioned.  In  the  collision  Ewing  was  crushed,,  from 
which  he  died.  The  tracks  all  had  a  down  grade  from  the  point  whore  the 
dead  cars  had  been  left  toward  the  point  wheiv  the  collision  occurred. 

The  negligence  complained  of,  and  beciuse  of  which  it  is  charged  thalp 
Ewing  was  injured,  was  in  leaving  the  cars  on  the  siding  without  their 
brakes  being  set  so  as  to  prevent  their  rolling  out  by  gravity  and  of  their 
own  momentum.  It  is  charged,  first,  that  this  negligence  occurred  when 
the  conductor  and  crew  of  the  train  who  set  those  cars  in  there  failed  to 
properly  set  the  brakes  on  them  so  as  to  prevent  their  rolling  out;  and,  sec- 
ond, that  Kwing's  conductor  was  negligent  in  not  seeing  personally  that 
the  brakes  were  set  on  the  remaining  cars  so  as  to  keep  them  stationary. 
The  defenses  are  that  the  Injury  was  caused  by  Ewing's  contributory  negli- 
gence, and  by  the  negligence  of  a  fellow  servant,  another  brakeman  of  hie 
crew  named  Sexton,  who  it  was  charged  should  have  set  the  brakes,  but 
failed  to  do  it. 

The  court's  Instructions  clearly  and  in  unobjectionable  tnrms  submitted 
to  the  jury  those  defenses.  It  is  furthermore  contended,  and  this  is  the 
main  point  made  on  this  appeal,  that  the  negligence,  if  any,  of  the  crew  or 
conductor  who  set  the  cars  on  the  siding,  without  putting  on  sufficient 
brakes,  was  not  the  proximate  and  einclent  cause  of  the  injury.  Whether 
£wing*s  conductor  w*as  negligent  in  failing  to  see  that  the  other  cars  were 
properly  braked  was  submitetd  to  the  jury,  as  was  the  negligence  of  any 
other  servant  of  the  company  in  that  matter  other  than  the  brakeman, 
Sexton.  (It  was  not  claimed  that  any  other  fellow  brakeman  had  omitted  to 
do  anything  which  in  duty  he  should  have  done. ) 

But  the  court  told  the  jury  in  addition:  "It  was  the  duty  of  the  conductor 
who  left  cars  on  the  side  track  in  the  yards  to  see  that  sufficient  brakes  were 
6et  to  hold  such  cars.  He  is  not  required  to  personally  set  or  test  the  brakes, 
but  must  use  ordinary  care  in  supervising  the  i>erformance  of  such  duty.*' 

vol.  25—108 


1714  L.  ft  N.  B.  R.  00.  V.  EWING's  ADM'X. 

^Thls  Instruotion  was  based  upon  a  certain  rule  of  the  company's  shown  in 
evidence.  The  form  of  this  instruction  is  not  questioned  in  the  briefs.  It 
is  urged  by  appellant  that  no  instruction  should  have  been  given  submitting  , 
the  question  of  the  first  conductor's  negligence.  This  contention  is  based 
solely  upon  the  ground  that  that  negligence,  even  if  found  to  exist,  was  not 
the  proximate  cause  of  the  injury.  So  the  question  is  at  last,  was  the 
negligence  of  the  conductor  of  the  othei*  train  so  remote  as  that,  as  a  matter 
of  law,  the  court  should  have  instructed  the  jury  that  they  could  not  con- 
sider it?  If  there  be  doubt  as  to  whether  the  injury  was  the  result  of  a  par- 
ticular act,  or  of  another  closer  connected ;  or,  if  there  be  doubt  whether 
thore  was  or  was  not  an  intervening  and  independent  agency  between  the 
•original  act  and  the  injury,  that  is,  whvre  different  minds  may  draw  differ- 
-^nt  conclusions  from  the  fact  the  question  whether  the  injury  is  the  prox- 
imate result  of  the  causes  complained  of,  we  Pay  unhesitatingly  should  be 
submitted  to  the  jury  for  determination.  On  the  other  hand,  if  the  facts  be 
admitted,  or  not  in  dispute,  and  if  they  show  so  clearly  that  reasonable 
minds  could  not  well  disagree  about  it,  that  but  for  the  intervening  inde- 
pendent agency  the  injury  would  not  have  happened,  the  question  is  one  of 
law.  That  there  must  be  a  casual  connection  between  the  negligence  com- 
plained of  and  the  injury,  a  natural  and  continuous  sequence,  not  dependent 
upon  any  new  and  independent  cause  before  a  recovery  could  be  allowed,  is 
too  well  settled  to  admit  of  discussion.  For  appellant  it  is  claimed  that  al- 
though appellant's  conductor  in  charge  of  tiie  first  train  who  set  in  the  dead 
oars  was  guilty  of  negligence  in  not  sufllciently  scotching  them  to  prevent 
their  subsequent  escape,  yet  that  negligence  alone  did  not,  and  could  not, 
iiave  hurt  Ewlng;  that  something  else  was  necessary  to,  and  which  in  fact 
did,  occur,  but  for  which  the  injury  could  not  have  happened.  This  new 
agency  is  said  to  have  been  the  act  of  letting  off  the  brakes  on  the  two  cars 
taken  out  by  Ewing,  which  had  doubtless  been  the  sole  stay  of  the  whole 
lot,  and  of  the  jar  or  jolt  given  the  remaining  cars  by  the  engine  in  coupling 
onto  the  two,  thus  disturbing  their  poise  and  giving  them  a  momentum. 
Sometimes  It  is  a  very  difficult  thing  to  say  just  what  was  the  proximate 
cause  of  a  result.  It  is,  therefore,  the  rule,  in  det'ermiulngsuch  fact,  to  leave 
it  to  the  jury,  who  from  experience  and  observation  in  such  matters  are 
thought  to  be  best  able  to  satisfactorily  solve  it.  As  to  whether  the  injury 
to  Ewing  was  the  result  proximately  of  the  acts  of  negligence  sued  for  was 
•expressly  submitted  to  th^j  jury  in  this  case.  But  it  is  Insisted  that,  on  this 
Iiarticular  issue,  there  is  no  dispute  as  to  the  facts;  that,  taking  appellee's 
theory  of  the  cause  of  the  injury  so  far  as  the  acts  of  the  first  train's  crew 
■are  concerned,  it  is  a  demonstrable  proposition,  to  which  the  conclusion  is 
irresistible  drawn,  that  but  for  the  intervening  and  independent  agenoy  of 
•the  action  of  the  engine  in  jolting  the  cars  (which  is  not  claimed  to  have 
been  negligent)  and  of  Ewing's  loosening  the  brakes  on  the  two  front  ones, 
the  original  act  of  negligence  in  not  braking  all  the  card  would  have  been 
barren.  Aside  from  Ewing's  letting  off  the  brakes,  we  are  not  at  all  satis- 
fied that  the  above  proposition  of  fact  Is  made  out.  It  was  not  made  to  ap- 
pear that  the  disturbing  of  the  cars  by  the  act  of  coupling  the  engine  to  the 
front  two  either  did  in  fact,  or  necessarily  would,  put  the  others  In  motion 
V7hen  the  engine  detached  and  took  away  the  two  cars.     That  may  or  may 
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^BOt  have  been  so.  We  are  satisfied  from  the  foots  shown  that  none  of  the 
jremaining  cars  were  braked,  or  at  least  not  sufficiently,  and  that  it  was  the 
Temoval  of  the  restraint  imposed  by  the  two  oars  that  caused  the  others  to 
start.  Was  the  act  of  Ewing  a  new  and  independent  cause  in  the  sequence 
-of  events  from  the  original  negligence  of  leaving  the  cars  unchocked  to  the 
Injury?  The  negligence  was  in  leaving  the  cars  in  that  unsafe  condition. 
Xt  -was  continuous.  When  Ewing  came  to  handle  them,  th^ir  condition,  the 
passive  negligence,  became  active,  and  proximately  and  inevitably  produced 
the  result,  Ewing  being  situated  as  he  was  at  the  precise  moment  of  col< 
lision.  If  the  brakes  on  the  dead  cars  had  been  negligently  not  set,  that 
t&ot  would  not,  and  could  not,  of  itself  have  injured  the  brakeman.  But 
'When  he,  in  ignorance  of  their  condition,  but  relying  upon  its  being  all 
eight,  came  to  handle  them,  his  handling,  while  in  one  sense  a  new  agency, 
-was  nevertheless  a  natural  sequence  in  the  probable  order  of  events,  and 
-such  as  should  have  been  anticipated  by  the  person  guilty  of  the  original 
omission.  This  necessarily  must  be  true  in  all  passive  negligence,  where 
the  party  in  the  wrong  has  omitted  to  do  something  that  he  ought  to  have 
•done.  Qenerally  his  omission  alone  will  be  harmless.  It  is  only  when 
•others  come  in  contact  with  the  event,  relying  upon  the  existence  of  the 
^hing  omitted,  that  injury  will  result.  To  hold  that  for  such  acts  the  negll- 
■sent  person  is  not  responsible,  because  of  the  intervention  of  another 
•agency,  but  for  which  the  injury  wobld  not  have  happened,  would  be  to 
«trip  the  law  governing  negligence  of  half  its  application  and  value. 

Whether  Ewing  should  have  examined  the  remaining  cars  before  leaving 
them,  so  as  to  know  whether  they  were  safely  secured,  or  whether  he  had 
the  right  to  rely  upon  the  presumption  that  those  who  placed  them  there 
"bad  discharged  that  duty,  was  involved  neGes.sarily  in  the  question  of  his 
contributory  negligence  submitted  to  the  jury  whether  he  had  acted  with 
that  caution  which  an  ordinarily  prudent  person  similnrly  situated  would 
bave  observed  for  his  own  safety.  We  can  not  say  as  a  matter  of  law  that 
tie  had  not  the  right  to  assume  that  the  other  servants  who  had  gone  before 
bim  had  done  their  duties.  If  every  operative  in  railroad  service  should 
be  compelled  to  personally  verify  the  proper  discbarge  of  all  duties  of  all 
other  servants  and  officers  who  had  acted  before  him,  it  would  be  impossible 
to  continue  the  business  with  any  degree  of  dispatch.  While  he  must  use 
ordinary  care  and  observation  and  judgment  in  keeping  himself  informed 
as  to  conditions  of  his  train  and  service,  he  has  the  right  to  assume  that 
things  not  obviously  insecure  have  been  properly  arranged  by  those  whose 
duty  it  was  to  put  them  in  proper  condition.  We  see  no  error  in  the  record. 
Judgment  affirmed,  with  damages. 


PULLINS,  &c.  V.  BOARD.OF  EDUCATION  OF  METHODIST  CHURCH, 

&c. 

(Filed  February  11,  1904— Not  to  be  reported. ) 

Wills— In  a  devise  where  the  title  to  property  passes  to  a  board  of  educa- 
tion to  be  held,  invested  and  managed  as  other  funds  held  by  the  board  are 
Invested  and  managed,  the  restriction  that  only  the  interest  should  be 
used,  and  the  principal  kept  and  invested,  does  not  show  any  purpose  or  in- 
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teDtloD  that  the  Identical  property  should  be  preserved,  and  such  bequest  iaf 
not  void  as  a  perpetuity  under  section  2360,  Kentucky  Statutes. 

D.  W.  Steele,  Jr.,  for  appellant. 

Proctor  K.  Malin  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

We  are  a»ked  by  the  appellants,  heirs  at  law  of  R.  D.  Callihatt;  deceased^ 
to  hold  the  bequest  made  by  him  to  appnllee.  the  Board  of  Education  of  the 
Kentucky  Annual  Conference  of  the  Methodist  Episcopal  Church;,  to  codicil 
No.  1  of  his  will,  void  as  a  perpetuity  under  section  23H0  of  the  Kentucky 
Statutes.  The  codicil  is  as  follows:  "I,  R.  D.  Callihan,  being  of  sound 
and  disposing  mind,  do  hereby  ratify  and  confirm  the  above  wWl,  executed 
by  me  on  the  8il  day  of  July,  1S94,  excepting  the  third  item  thereto,  which  I 
do  hereby  revoke  and  cancel,  and  substitute  this  codicil.  No.  J,  in  place  of 
said  third  item,  viz.  :  After  the  payment  of  all  my  just  debts-and  all  the  costs 
of  executing  this  will,  it  is  my  will  and  desire,  and  I  do  hereby  give,  devise 
and  bequeath  all  the  residue  of  my  estate,  both  real  and  personal,  unto  the- 
Board  of  Education  of  the  Kentucky  Annual  Conference  of  the  Methodist 
Episcopal  Church,  the  same  to  be  held,  invested  and  managed  by  said  board 
as  other  funds  constituting  the  educational  fund  of  said  conference  are  held^ 
invested  and  managed,  except  that  the  principal  sum  derived  by  said  board 
under  the  provisions  of  this  will  shall  be  kept  invested,  and  the  interest 
Used  from  year  to  year  only  to  help  pay  the  current  expenses  of  the  Ashland 
Collegiate  Institute,  now  owned  and  managed  by  salid  board  at  Ashland* 
Ky.,  or  to  help  pay  the  current  expenses  of  some  school  established  by  said 
board  at  Ashland,  Ky.,  or  Louisa,  Ky.,  or  at  some  poii^t  intermediate  be- 
tween Ashland  and  Louisa,  Ky.,  instead  of  the  Ashland  Collegiate  Institute^ 
but  in  no  event  shall  either  the  principal  sum  or  the^interest  thereof  be  in- 
Vested  or  used  to  pay  the  expenses  of  any  school  established  by  said  board  at 
any  other  point  than  those  named  in  the  codicil,  and  in  case  said  board 
fails,  neglects,  or  refuses  to  maintain  said  Ashland  Collegiate  Institute,  or 
some  like  school  in  its  stead  at  the  points  named  in  this  codicil  after  a  period 
of  ten  consecutive  years,  then  said  trust  shal  be  declared  void  and  the  prin- 
cipal sum  and  interest  legally  distributed  as  provided  by  law.'* 

The  will  of  which  this  codicil  forms  a  part  was  duly^probated  by  the  Boyd 
County  Court  in  July,  l(i02.  There  is,  therefore,  no  question  of  a  failure  by 
appellees  to  maintain  the  school  provided  for*  by  testator.  The  sole  basis 
for  the  relief  prayed  Is  that  the  bequest  is  prohibited  by  section  2360  of  the 
Kentucky  Statutes,  because  the  power  to  alienate  the  bequest  is  suspended 
beyond  the  period  limited  by  the  statute  if  not  denied  altogether.  We  are 
unable  to  discover  any  suspension  of  the  power  of  alienation  in  the  codicil 
quoted  supra.  The  title  to  the  property  devised,  both  real  and  personal, 
passes  to  the  board  of  education,  to  be  held,  invested  and  managed  by  said 
board  as  other  funds  constituting  the  educational  fund  of  said  conference 
are  held,  invested  and  managed.  The  restriction  that  only  the  interest 
Bbould  be  used  and  the  principal  kept  invested,  does  not  show  any  purpose 
or  intention  of  testator  that  the  identical  property  should  be  preserved  by 
the  board.    And  even  if  the  will  were  susoeptible^ofilthe  construction  con- 
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tended  for  it  would  not.  be  invalid,  as  the  first  section  of  the  chapter  on 
-charitable  uses  and  religious  sooleties,  page  279  of  the  Kentucky  Statutes, 
-expressly  provide  that  '*all  grants,  conveyances,  devises  and  gifts  for  the 
benefit  of  schools  of  learning,  seminaries,  colleges,  universities,  etc.,  shall 
be  valid  if  the  grant,  conveyance,  devise,  gift,  *  *  *  pointed  out  wlth'rea- 
'flonable  certainty  the  purpose  of  the  charity  and  the  beneficiaries  thereof, 
-except  as  her  hereinafter  restricted."  Under  this  provision  of  the  statute  a 
•trust  for  educational  purposes  is  not  void  as  being  a  perpetuity.  (Qlass  v. 
iVilhite,  88  Ky.,  170.) 

Per  reasons  indicated  the  judgment  appealed  from  is  affirmed. 


STRATER  BROS.  TOBACCO  CO.  v.  COMMONWEALTH. 

(Filed  February  10,  1904.) 

'Constitutional  law— Section  82,  subdivision  8,  article  10,  chapter  128  of 
the  Aots  of  1902,  providing  for  the  payment  of  a  license  tax  for  the  conversion 
\ry  corporations  of  the  natural  tobacco  leaf  into  manufactured  product  is  not 
in  violation  of  section  171  of  the  Constitution,  the  tax  imposed  being  simply 
«  license  tax  as  declared  in  the  act. 

O'Neal  &  O'Neal,  D.  W.  Sanders  and  Grubbs  &  Grubbs  for  appellant. 

-C.  J.  Whittemore  and  Hazelrigg  &  Chenault  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  arises  from  an  effort  to  enforce  section  82,  subdivision  8,  article 
10,  chapter  128  of  the  acts  of  19i>2,  which  reads  as  follows:  '*That  all  corpora- 
tions, associations,  copartnerships  or  other  persons,  owning  or  operating  a 
tobacco  factory  in  this  S^te,  whereby  the  natural  leaf  is  converted  by 
process  of  manufacture  into  manufactured  product,  including  cigars  and 
•cigarettes,  shall  -pay  a  license  tax  therefor.  On  the  manufactured  product 
(except  cigarettes)  for  each  factory,  II  on  the  marketable  value  of  each  |1,000 
•of  such  product,  up  to  |l00,t)00  of  such  product;  and  50 cents  on  each  |1,000  of 
the  marketable  value  on  all  in  excess  of  the  first  1100,000." 

The  appellant  owns  and  operates  a  tobacco  factory  wherein  the  natural 
leaf  is  converted  by  process  of  manufacture  into  a  manufactured  product. 
For  the  appellant  it  is  insistd :  First,  that  it  is  a  tax  upon  the  manufac- 
tured product  of  the  tobacco  factory,  not  on  the  manufacturer's  right  or 
privilege  to  conduct  a  tobacco  manufacturing  business;  second,  that  it  Is 
^  tax  imposed  under  section  171  of  the  Constitution,  and  is  in  violation 
thereof,  because  it  is  not  uniform.  For  the  Commonwealth  it  is  insisted 
that  it  is  a  license  or  occupation  tax,  and  is  not  a  tax  upon  the  product  of 
the  tobacco  manufacturer. 

Section  171  of  the  Constitution  provides  that  taxes  shall  be  levied  and 
•collected  for  public  purposes  only;  and  that  they  shall  be  uniform  upon  all 
property  subject  to  taxation  within  the  territorial  limits  of  the  authority 
levying  the  tax.  Section  174  provides  that  all  property  shall  be  taxed  in  pro- 
portion to  its  value,  unless  exempted  by  the  Constitution,  and  it  contains 
4he  further  provision  which  reads  as  follows:  *    •    •  '•Nothing  in  this  Con- 
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Btitution  shall  be  construed  to  prevent  the  general  assembly  from  providlnit 
for  taxation  based  on  income,  license  or  franchises.'* 

The  taxes  provided  for  by  the  sections  of  the  Constitution  to  whioh  we- 
have  referred  are  ad  valorem  taxes. 

Section  181  of  the  Constitution  reads  as  follows:  •  •  •  '*The  genetnif 
assembly  may,  by  general  law  only,  provide  for  tl\e  payment  of  license  fees- 
on  franchises,  stock  used  for  breeding  purposes,  the  various  trades,  occupa- 
tions and  professions,  ^or  a  special  or  excise  tax. "    *    *    ♦ 

The  tax  imposed  is  not  levied  upon  property.  It  is  simply  a  license  tax  as- 
cTeclared  by  the  general  assembly  in  the  act.  ^  The  Constitution  not  only  does. 
Dot  prohibit  the  imposition  of  such  a  tax,  but  it  expressly  recognizes  tbe- 
plght  of  the  legislature  to  impose  it.  It  not  only  does  so,  but  authorizes  it- 
to  be  done  in  addition  to  an  ad  valorem  tax.  If  the  Constitution  had  beeik 
silent  upon  the  question,  it  would  have  been  competent  for  the  leglslature- 
to  have  enacted  the  law. 

It  is  said  in  Cooley  on  Taxation,  2d  edition,  page  670:  **It  has  been  seen 
that  the  sovereignty  may,  in  the  discretioh  of  its  legislature,  levy  a  tax  upozt- 
every  species  of  property  within  its  jurisdiction,  or,  on  the  other  hand,  tiiat. 
it  may  select  any  i>articular  species  of  property,  and  tax  that  only,  if,  in  the 
opinion  of  the  legislature,  that  course  will  be  wiser.  And  what  is  true  of* 
property  is  true  of  privileges  and  occupations  also:  the  State  may  tax  all,  or^ 
it  may  select  for  taxation  certain  classes  and  leaves  the  others  untaxed. 
Considerations  of  general  policy  determine  what  the  selection  shall  be  in 
such  cases,  and  there  is  no  restriction  on  the  power  of  choice  unless  one  Is- 
imposed  by  the  Constitution.  *  *  *  Constitutional  provision  requiring 
the  taxation  of  property  by  value  have  no  application  to  the  taxation  of 
other  subjects,  and  do  not,  therefore,  by  implication,  forbid  the  taxatioxk 
now  under  consideration. '  * 

Again  it  is  said  by  the  same  author,  page  580:  '*This  is  a  class  of  dealera^ 
commonly  selected  for  exceptional  taxation.    Their  occupation  is  sometimas. 
taxed  for  Federal,  State  and  municipal  purposes,  though  their  stocks  are 
taxed  as  property,  and  whatever  has  been  imported  has  paid  a  heavy  duty. 
The  right  to  levy  these  several  taxes  has  almost  ceased  to  be  contested.*' 

We  do  not  think  the  tax  is  lacking  in  the  quality  of  uniformity.  It  is  the- 
same  on  each  person  or  corporation  which  manufactures  the  same  quantity 
of  tobacco.  The  legislature  had  the  right  to  impose  a  graduated  license  tax. 
The  larger  manufacturer  is  required  to  pay  more  than  the  smaller  one,  based, 
upon  the  value  of  the  product  manufactured.  If  all  manufacturers  of  to- 
bacco, regardless  of  the  manufactured  product  produced  by  each,  had  been- 
made  to  pay  the  same  license  tax,  then  a  more  potential  argument  could  be- 
made  against  the  validity  of  the  law  for  lack  of  uniformity  and  inequality 
of  burden  than  has  been  made  against  the  law  here  sought  to  be  enforced. 
While  this  is  true,  we  would  not  hold  it  sound.  If  we  did,  then  it  would: 
logically  follow  that  a  license  tax  on  retail  liquor  dealers  would  be  invalid^ 
because  the  one  who  sold  small  quantity  of  liquor  paid  the  same  as  the  one 
who  sold  many  times  as  much.  This  court  hns  upheld  ordinances  imposinf^ 
a  license  or  occupation  tax  on  liverymen,  based  upon  the  number  of  vehicles 
employed  in  their  business.  Such  taxes  are  not  based  upon  the  value  of  the 
vehicles  or  the  profit  derived  from  their  use,  but  upon  the  number  employed. 

The  judgment  is  affirmed. 
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Mc ADAMS  &  MORFORD  v.  NORTON'S  ASS'EE. 
(Filed  February  13,  1904— Not  to  be  reported.) 

1.  Construction  of  statutes— Section  2342.  providing  that  unless  a  different, 
purpose  is  expressed   every  estate   in   land   created   by  deed   or  will  without . 
words  of  inheritance  shall  be  deemed  a  fee-simple  estate;  and  where  in  a 
devise  it  was  provided  that  where  a  child  left  issue  such  children  should  re- 
ceive their  parents'  portion  of  an  estate,  a  defeasible  fee  was  created  con  tin -- 
gent  upon  the  devisee  dying  without  issue. 

3.  Same— Defeasible  fee— Where  a  defeasible  fee  was  taken  predicated  upon- 
a  condition  that  did  not  happen  ivithin  the  period  named,  this  fee  ripened 
into  a  fee- simple  estate  by  the  nonhappening  of  the  contingency. 

H.  E.  Ross  and  Breckinridge  &  Shelby  for  appellants. 

Morton,  "Webb  &  Wilson,  Forman  &  Forman  and  Robt.  L.  Greene  for  ap^ 
^pellee. 

Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barker. 

This  action  involves  the  title  of  F.  H.  Norton  to  a  storehouse  and  lot  in* 
Lexington,  Ky.  He  having  made  a  general  assignment  for  the  benefit  of 
all  his  creditors,  in  an  action  in  the  Fayette  Circuit  Court,  for  the  purpose- 
of  selling  his  real  property  to  ptiy  his  debts,  the  storehouse  and  lot  in  ques- 
tion were  sold  at  judicial  sale,  and  purchased  by  appellants.  The  purchasers, 
being  apprehensive  that  the  title  of  the  assignor  was  not  indefeasible,  filed , 
exceptions  to  the  sale,  which,  being  overruled  by  the  court,  they  have  ap-- 
pealed. 

The  property  was  devised  to  F.  H.  Norton  by  his  father,  George  W.  Nor-  ^ 
ton.     So  much  of  the  will  as  we  deem  pertinent  to  the   issues   involved  is  . 
as  follows :  **I  desire,  first,  that  all  my  debts  be  paid  off  as  rapidly  as  possible  .• 
from  rents  not  otherwise  provided  for.     •    ♦    *    To  my  son,  Frank,  the  store- 
house, No.  39,  southwest  corner  of  Main  and  Upper,  includes  half  the  wall 
next  to  No.  87,  running  back  to  No.  39  Upper  street,  Including  the  whole  - 
wall  (property  In  question)."    In  addition  to  the  devise  to  his  son,  Franks  . 
herein   set  out,  the  testator  devised  quite  a  large  estate  to  his  wife  and 
daughter.     "I  direct  my  executors  to  keep  under  rent  all  the  above  store-  - 
house  bequeathed  to  my  children,  together  with  Nos.  9  and  11  on  the  north 
side  of  Upper  street,  also  Nos.  6,  8,  10  and   12  on  the  south  side  of  Upper  - 
street,  until  all  my  debts  are  fully  paid.     My  children  are  then  to  have  full 
control  of  the  property  bequeathed  to  them,  unless  the  remainder  of  the  - 
property  and   stock  will   not  produce  enough   income  to  carry  out  my  be- 
quests; then  it  must  be  deducted   pro  rata  from   their  income.     *    *    *    In 
the  case  of  the  death  of  any  of  my  children  leaving  issue,  such  children  shall 
receive  their  parents'  portion  of  my  estate.     *    ♦    *    i  appoint  my  beloved 
wife  and  my  son-in-law,  John  R.  Sharp,  the  executors  of  this,  my  last  will." 

The   question  raised   by  the  exception  is    the  title  which   Frank  Norton 
took  under  the  will  of  his  father  to  the  property  in  question.    The  purchasers  ., 
are  willing  to  comply  with  the  terms  of  sale,  provided   they  obtain   a  fee- 
simple  title  by  their  purchase. 

Section   2349  of   the  Kentucky  Statutes  provides  as  follows:    "Unless  at  . 
different  purpose   appear   from   the  express   words  or  necessary   inference-  > 
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every  estate  in  land  created  by  deed  or  Tvill,  without  words  of  inheritance, 
shall  be  deemed  a  fee  simple,  or  such  estate  as  the  grantor  or  testator  has 
power  to  dispose  of. "  This  section  of  the  statute  is  declaratory  of  that  rule 
'  of  testamentary  construction  in  favor  of  absolute  estates,  which  is  thus 
stated  in  the  Am.  &  Eng.  Ency.  of  Law,  Ist  edition,  volume  29,  page  468: 
**In  doubtful  cases  an  interest,  whether  vested  or  contingent,  ought,  if 
possible,  to  be  construed  as  absolute  or  indefeasible,  in  the  first  instance, 
rather  than  as  defeasible;  but  if  it  can  not  be  construed  to  be  an  absolute 
Interest  in  the  first  instance,  at  all  events  such  a  construction  ought  to  be 
put  upon  the  conditions  expressed,  which  render  it  defeasible,  as  to  oonflne 
their  operation  to  as  short  a  period  as  possible,  so  that  it  may  become  an 
absolute  interest  as  soon  as  it  can  fairly  be  so  considered."  And  in  the 
note  in  support  of  the  text:  ''The  law  favors  the  free,  uncontrolled  use  and 
enjoyment  of  property,  and  the  power  of  alienation,  where  as  defeasible 
^qualification  of  an  interest  tends  most  materially  to  abridge  both." 

Bearing  this  principle  in  mind,  from  an  examination  of  the  will  consti- 
tuting the  muniment  of  title  in  question,  it  appears  reasonably  certain  that 
the  father  of  the  assignor  intended  that  his  son  should  take  a  defeasible  fee 
In  the  property,  contingent  upon  his  dying  withou  issue,  either  before  the 
death  of  the  testator,  or,  at  all  events,  before  the  time  when  the  debts  of  the 
testator  had  been  fully  paid.  It  will  be  observed  that  the  will  required  the 
•executors  to  keep  under  rent  all  the  storehouses  bequeathed  by  the  testator 
to  his  children  (which  included  the  property  under  discussion)  until  all  of 
his  debts  were  fully  paid,  at  which  time  they  were  to  have  full  control  of 
the  property  bequeathed  to  them,  "unless  the  remainder  of  the  property  and 
stock  will  not  produce  enough  income  to  carry  out  my  bequests,"  a  contin- 
gency which  seems  not  to  have  arisen.  The  assignor  survived  his  father, 
and  also  the  time  when  all  his  debts  were  fully  paid;  so  that  if  the  con- 
struction be  admissible,  that  he  took  a  defeasible  fee,  predicated  upon  the 
contingency  of  his  death  without  Issue  before  the  happening  of  either  of 
these  events,  then  his  defeasible  title  has  ripened  into  a  fee-simple  estate  by 
the  nonhappenlng  of  the  contingency  within  the  periods  named. 

There  is  nothing  in  the  testator'^ will,  taking  a  survey  of  the  whole, 
which  militates  against  this  construction,  or  which  would  indicate  an  in- 
tention on  his  part  to  postpone  indefinitely  the  time  upon  which  his  son's 
title  would  become  indefeasible.  This  case  seems  to  come  within  the  letter 
and  the  reasoning  of  the'oplnlon  in  the  case  of  Wilson  v.  Bryan,  90  Ky., 
482.  In  that  case  the  will  provided  as  follows:  "It  is  my  will  that  my  es- 
tate be  kept  together,  and  jointly  used  and  enjoyed  by  my  children  until  the 
youngest  comes  of  age,  and  then  the  land  to  be  equally  divided  in  value 
amongst  my  sons  that  may  then  be  living.  If  any  of  my  sons  should  die 
without  any  bodily  heirs,  his  portion  of  my  estate  to  be  divided  amongst 
his  brother  and  sister  that  then  may  be  living."    *    *    * 

In  construing  this  provision  the  court  said:  "It  seems  to  us  if  each  por- 
tion of  the  claim  quoted  be  considered  in  relation  to  and  dependence  upon 
all  other  parts,  as  manifestly  should  and  was  intended  by  the  testator  to  be 
done,  there  is  not  much  difliculty  in  determining  tha  nature  and  object  of 
the  scheme  devised  for  disposal  of  his  real  estate  among  his  five  sons.  That 
.scheme  was,  we  think,  to  have  his  estate,  In   his  own  language,  'kept  to- 
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setber  and  jointly  naed  and  enjoyed  by  all  bis  children '  until  tbe  arrival  of 
his  youngest  son  to  tbe  age  of  twenty-one,  and  tben  for  a  division  to  take 
place  among  tbose  of  bis  sons  living,  wbich,  according  to  the  natural  Im- 
port of  tbe  language  used,  involved  an  absolute  title  of  each  of  tbe  sons  to 
tbe  particular  tract  of  land  falling  to  him  in  that  division.  As  we  think  it 
Is  equally  clear  tbe  event,  and  the  only  one  contemplated  by  the  testator,  or 
^sorreot  grammatical  construction  permits,  upon  which  that  scheme  was  to 
^  modified  or  altered,  was  to  be  the  death  of  a  son  or  sons  before  tbe  time 
arrived  -for  tbe  division  to  take  place.  Tbe  close  connection  of  the  sentence 
in  which  the  condition  or  contingency  is  mentioned  with  that  providing  for 
division,  for  one  immediately  follows  tbe  other,  shows  that  tbe  condition, 
and  only  one,  intended  upon  which  tbe  devise  of  an  absolute  estate  should 
be  defeated  was  concurrence  of  the  death  of  one  or  more  of  his  sons  before 
bis  youngest  became  of  age. " 

In  the  case  of  Duncan  v.  Kennedy,  0  Bush,  680,  a  testator  provided  that 
bis  estate  should  be  kept  intact  until  tbe  1st  day  of  January,  1872,  when  It 
was  to  be  divided  among  bis  five  devisees,  with  the  provision  that  should 
any  of  the  five  die  without  is8ue,  then,  in  that  case,  the  estate  was  to  be 
divided  among  the  survivors.  The  court  held  that  tbe  conditional  devise 
«ver  to  the  survivors  of  the  devisee  in  the  contingency  of  the  dying  of  any 
•of  them  without  issue,  had  reference  to  the  1st  of  January,  1879),  the  time 
contemplated  by  the  testator  for  a  division  of  the  real  estate,  and  could  not 
thereafter  take  effect.  (Hughes  v.  Hughes,  13  B.  Mon.,  116;  Wren  v.  Hynes' 
-Adm'r,  a  Met.,  129.) 

In  the  will  under  discussion  it  is  provided  that  the  estate  of  tbe  testator 
!flhould  be  kept  under  rent  by  the  executors  until  nil  of  his  debts  were  fully 
paid,  at  which  time  his  children  were  to  have  full  control  of  the  property 
1t)equeathed  to  them.  We  are  of  opinion  that  the  contingency  under  which 
the  defeasance  of  the  assignor's  title  to  the  property  in  question  depended 
was  his  dying  childless  before  the  debts  of  the  testator  were  paid;  that  event 
liappening  in  his  lifetime,  his  title  became  absolute. 

There  is  nothing  In  the  case  of  Trimble  v.  Shawhan,  101  Ky.,  408,  or 
T'arble,  Jr.  v.  Phillips,  14  Ky.  Law  Rep.,  8(W,  which  militates  against  this 
view.  The  first  involved  tbe  construction  of  a  deed,  and  it  is  specifically 
•stated  In  the  opinion  that  it  has  no  application  to  a  will,  and  was  not  op- 
posed to  the  rule  of  construction  laid  down  in  the  case  of  Wills  v.  Wills,  9 
Ky.  Law  Rep.,  77,  which  is  in  harmony  with  the  opinions  in  the  cases  of 
Wilson  V.  Bryan  and  Duncan  v.  Kennedy.  In  the  second  it  is  declared  that 
the  int-ention  of  the  testator  was  gathered  from  the  entire  will,  and  the 
opinion  was  not  predicated  upon  any  specific  rule  of  construction  other  than 
4he  cardinal  rule  of  enforcing  the  intention  of  the  testator,  as  gathered  from 
-the  whole  instrument. 

The  assignor  has  one  child,  an  infant  daughter,  who  was  sought  to  be 
made  a  party  defendant  by  the  purchasers,  in  what  was  called  an  amended 
^nd  supplemental  answer  or  cross  petition,  in  order  to  bind  her  by  the  judg- 
ment rendered  on  the  exceptions  to  the  sale.  This,  we  think,  could  not  be 
done,  for'the  court  having  properly  reached  the  conclusion  that  her  father 
owned  the  absolute  title,  she  had  no  Interest,  and  was  not  either  a  necessary 
or  proper  party.  The  demurrer  to  the  pleading  was  properly  sustained. 
Judgment  aflSrmed. 
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SCOTTISH  SECUKITY  CO.'S  REO'R  v.  STARKS. 

(Filed  February  11,  lfi04. ) 

1.  Corporations— Stockholders— Where  appellee  was  never  iniact  a  sub- 
scriber to  the  capital  stock  of  appellant  company,  it  being  distinctly  under- 
stood between  himself  and  the  incorporators  that  his  signature  to  itv<varticle» 
of  incorporation  was  only  for  the  purpose  of  enabling  the  company  to  be- 
come incorporated  under  the  laws  of  West  Virginia,  and  that  no  stock  was 
ever  to  be  issued  to  or  paid  for  by  him,  and  that  he  had  no  connection  with 
the  officers  or  business  of  the  company  after  its  organization,  and^was  by 
the  consent  of  all  of  the  stockholders  released  from  his  subscription  to  th» 
capital  stock  of  the  company,  a  verdict  f»r  him  in  an  action  by  the  com- 
IMiny's  receiver  to  recover  upon  his  alleged  unpaid  subscription  "will  not  be* 
disturbed.  ^ 

2.  Same— Cancellation  of  stock— Where  apijellee's  subscription  to  the  cap- 
ital stock  of  a  corporation  was  at  its  chief  office  in  this  State,  a  cancellation 
of  his  stock  by  the  stockholders  was  legal,  although  the  corporation  was  or- 
ganized in  another  State  which  had  a  different  mode  of  cancellation. 

Bingham  &  Daviess  and  W.  W\  Thum  for  api)ellant. 

A.  J.  Carroll  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  W.  T.  Newman,  Jr.,  as  receiver  of  the  Scottish  Security^ 
Co. ,  sued  the  appellee,  John  P.  Starks^  in  the  lower  court  upon  an  alleged 
unpaid  subscription  for  twenty  shares  of  the  capital  stock  of  the  company^ 
named,  the  amount  claimed  being  $1,800. 

The  trial  was  by  jury,  and  a  verdict  was  found  for  the  defendant,  upon, 
which  judgnvent  was  entered  dismissing  the  petition  and  allowing  appellee- 
his  costs.  The  appellant's  motion  for  a  new  trial  was  overruled,  and  the- 
case  is  here  by  appeal.  The  defense  interposed  by  the  answer  was  in  sub- 
stance that  the  appellee  was  never  in  fact  a  subscriber  to  the  capital  stock  of 
the  Scottish  Security  Co.,  although  his  signature  appeared  to  its  articles  of 
incorporation  as  a  holder  of  twenty  shares  of  its  stock,  but  that  the  only 
purpose  of  his  so  appearing,  as  distinctly  unde.rstood  between  himself  and 
the  incorporators,  who  were  then  the  only  stockholders,  was  to  enable  the- 
company  to  become  incorporated  under  the  laws  of  West  Virginia,  and  to> 
effect  an  organization:  and  further,  that  no  stock  wa«  ever  issued  to  or  paid 
for  by  him,  nor  was  it  so  intended,  and  that  he  had  no  connection  with  the* 
officers  or  business  of  the  company  after  its  organization,  and  was  by  con- 
sent of  all  the  stockholders  released  from  his  subscription  to  the  capital 
stock  of  the  company.  The  matters  of  defense  averred  in  the  answer  were- 
denied  by  reply. 

The  facts  presented  by  the  record  appear  to  be  as  follows:  D.  H.  Wilson, 
W.  C.  Cowper,  Alex.  Stewart  and  Nathan  Wolf,  desiring  to  organize  the  Scot- 
tish Security  Co.,  requested  the  appellee  to  join  with  them  in  the  enterprise, 
which  he  at  first  seemed  willini;  to  do,  but  later  he  attended  a  meeting  held 
by  them  at  which  he  informed  them  that  upon  full  consideration  of  tbe^ 
matter  he  had  made  up  his  mind  nut  to  take  stock  in  the  company,  or  parti 
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in  its  organization,  but  in  view  of  the  representations  of  the  {lersons  named> 
tbat  the  articles  of  incorporation  had  been  already  prepared  containing  his 
xiame  as  one  of  the  incorporators,  appellee  was  induced  to  sign  the  paper 
til  at  it  might  be  forwarded  to  West  Virginia,  and  the  incorporation  effected 
under  the  laws  of  that  State  without  delay;  but  this  act  upon  his  part  was. 
inrith  the  distinct  understanding  and  agreement  that  he  did  not  thereby 
Isecome  a  stockholder  in  the  company  or  liable  for  the  stock,  or  any  part 
tbereof ,  set  opposite  his  name,  and  in  fact  that  he  was  then  released  from  its 
XMLyment. 

As  stated,  the  real  parties  in  Interest  were  D.  H.  Wilson,  W.  C.  Cowper, 
Alex.  Stewart  and  Nathan  Wolf.  The  names  of  Stewart  and  Wolf  do  not» 
however,  appear  in  the  articles  of  incorporation  for  the  reason  that  under 
tlie  laws  of  West  Virginia  it  was  necessary  that  two  of  the  incorporators  be- 
residents  of  that  State ;  therefore,  the  names  of  Edward  Carder  and  D.  S. 
Guthrie,  residents  of  that  State,  and  clerks  in  the  office  of  Its  secretary  of 
state,  were  put  in  the  articles  of  incorporation  with  those  of  Wilson,  Cowper- 
and  Starks,  in  the  place  of  Alex.  Stewart  and  Nathan  Wolf,  each  of  the  in- 
corporators being  represented  in  the  articles  of  incorporation  as  having  takeu 
21)  shares  of  stock. . 

Upon  beifig  incorporated,  the  company  was  organized  at  a  meeting  held 
in  Charleston.  West  Virginia,  at  which  meeting  appellee,  to  effect  the  or- 
ganization of  the  company,  was  elected  a  member  of  its  board  of  directors. 
He  was  not  at  that  meeting,  but  gave  his  proxy  to  another  to  represent, 
him.  The  chief  office  of  the  company  was  to  be  and  was  kept  in  Louisville,. 
Ky.,  and  at  the  first  meeting  there  held  the  appellee  was  present  and  ten->^ 
dered  his  written  resignation  as  a  director  of  the  comiMiny,  according  to  the- 
previous  understanding  and  agreement,  though  the  resignation  does  not 
seem  to  have  been  formally  acted  on  until  the  following  meeting,  when  it 
was  duly  accepted. 

In  the  meantime  Carder  and  Quthrie  had  at  the  meeting  in  West  Vir- 
ginia transferred  to  Stewart  and  Wolf  the  stock  set  opposite  their  names  in 
the  articles  of  incorporation,  and  the  stock  over  against  the  name  of  appellee- 
in  that  instrument  was  never  issued  to  him,  but  was  divided  among  and 
issued  to  Wilson,  Cowper,  Stewart  and  Wolf,  as  they  had  agreed  with  appel- 
lee should  be  done,  and  they  paid  to  the  company  ten  per  cent,  of  the  face- 
value  thereof,  viz  .  1200.  Later  one  share  each  was  issued  to  Stewart's  wife- 
and  a  relative  of  Woir.  But  at  the  time  appellee  signed  the  articles  of  in- 
corporation the  only  real  stockholders  of  the  company  were  Wilson.  Cowper, 
Stewart  and  Wolf,  the  stock  of  the  latter  two  having  been  subscribed  In  the 
name  of  Carder  and  Quthrie,  and  the  same  persons  were  in  fact  the  onljr 
stockholders,  of  the  company  when  the  release  of  appellee,  if  he  ever  was  & 
stockholder  was  consummated,  when  the  twenty  shares  of  stock  supposed  ta 
have  been  subscribed  by  him  was  divided  among  the  other  stockholders 
named. 

It  was  never  contemplated  by  the  parties  that  any  of  the  stock  should  be- 
issued  to  or  paid  for  by  appellee.  It  also  appears  that  at  the  time  of  the  dis- 
tribution among  the  real  stockholders  of  the  twenty  shares  that  had  beei^ 
placed  opposite  his  name  in  the  articles  of  Incorporation,  tho  company  had 
not  done  any  business  beyond  effecting  an  organization,  nor  had  It  contracted 


1724         800TTI8H  SEOUEITT  00. 'S  BEO'B  V.  8TABKS. 

any  debts.  Upon  the  facts  thus  presented  the  question  arises,  was  the  re- 
lease of  the  appellee  from  the  payment  of  the  twenty  shares  of  stook  legal? 
Or,  in  other  words,  is  he  liable  for  the  twenty  shares  of  stook,  or  any  part 
thereof?  There  can  be  no  question  under  the  evidence  but  that  all  the  stock- 
holders of  the  company  consented  to  the  cancellation  of  the  appellee's  sub- 
scription, and  had  the  twenty  shares  of  stock  intended  for  him  issued  to 
themselves. 

In  Cook  on  Corporations,  volume  1,  section  169,  it  is  said:  *'A  subscriber 
for  stock  in  a  corporation  can  not  obtain  a  cancellation  of  his  subscription 
except  by  the  unanimous  consent  of  the  other  subscribers.  Even  a  majority 
of  the  stockholders  can  not  withdraw  and  refuse  to  proceed.  These  rules  are 
just,  and  based  upon  a  sound  public  policy.  By  unanimous  consent  of  the 
stockholders  a  subscription  may  be  cancelled  and  a  subsequent  creditor  of 
the  corporation  can  not  complain." 

The  doctrine  supra  seems  to  be  recognized  in  Qathri^ht,  &c.  v.  Oil  City 
Xiand  Co. ,  21  Ky.  Law  Bep. ,  1657,  though  the  facts  in  that  case  were  unlike 
those  of  the  case  at  bar. 

The  lower  court  gave  but  one  instruction  in  this  case,  which  was  as  fol- 
lows: "The  court  instructs  the  jury  that  when  the  defendant,  John  P. 
^Starks,  signed  the  articles  of  incorporation  of  the  Scottish  Security  Co.  he 
became  a  subscriber  for  twenty  shares  of  the  capital  stock  of  said  company, 
■and  they  should  find  for  the  plaintiff  in  the  sum  of  Il,b00,  with  interest 
from  the  12th  day  of  November.  1901,  unless  they  shall  believe  from  the  evi- 
dence that  after  the  said  company  was  incorporated  all  of  the  persons  then 
holding  or  owning  stock  in  stiid  company  agreed  or  consented  that  the  de- 
iendant  should  not  be  held  upon  his  said  subscription,  and  that  the  twenty 
ahares  of  stock  subscribed  for  by  him  was  by  reason  of  the  said  agreement 
or  consent,  if  such  there  was,  issued  to  other  persons,  and  that  the  company 
did  not  then  have  any  outstanding  debts.  If  such  is  the  fact,  then  they 
should  find  for  the  defendant." 

We  think  this  instruction  submitted  to  the  jury  in  explicit  terms  the  only 
^question  of  fact  necessary  to  be  decided  by  them,  consequently  no  other  in- 
structions were  necessary.  The  fact  that  the  cancellation  of  appellee's  sub- 
scription was  not  effi^cted  according  to  the  laws  of  West  Virginia  is,  in  our 
opinion,  entitled  to  no  weight.  Thexshief  office  of  the  company  seemed  to  be 
in  Louisville,  this  State;  at  any  rate  the  meetings  of  its  board  of  directors, 
with  one  exception,  were  held  in  that  city,  and  if  the  release  of  the  appellee 
was  efffcted  according  to  the  laws  of  this  State,  we  think  it  legal  and  bind- 
ing. 

The  case  here  is  not  one  in  which  the  appellee  Is  seeking  to  avoid  the  exe- 
cution uf  a  contract  by  relying  upon  a  contemporaneous  parol  agreement 
contradictory  of  a  writing,  but  he  is  relying  upon  the  fact  that  the  contract 
was  executed  and  his  release  effected,  whereby  all  liability  under  the  con- 
tract, if  any  existed,  was  discharged.  It  seems  to  us,  therefore,  to  be  imma- 
terial whether  the  agreement  resulting  In  his  release  was  in  parol  or  other- 
wise. The  fact  remains  that  the  release  resulted,  and  that  the  company,  by 
reason  thereof,  issued  to  others  stock  which,  but  for  the  release,  appellee 
would  have  been  entitled  to.  How  can  appellant  compel  the  payment  by 
Appellee  of  the  subscription  to  its  capital  stock  when  it  is  not  In  his  power 
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to  Issue  to  him  the  certificate  of  stock  to  which  be  would  have  been  entitled 
In  the  event  of  snch  payment? 

Being  of  the  opinion  that  the  record  discloses  no  error  that  Is  prejudicial! 
to  the  rights  of  the  appellant  the  judgment  is  affirmed. 


GBANT   COUNTY  BUILDING  AND    LOAN  ASS'N   v.    LEMMON,   &o, 
(Filed  February  12,  1^04-Not  to  be  reported.) 

1.  Building  and  loan  association— Debtor  and  creditor— Payments-— Where^ 
a  secretary  and  treasurer  of  a  building  and  loan  association  defaulted,  in 
an  action  upon  different  bonds  to  the  association  it  was  error  to  adjudge 
that  secret  deposits  in  a  bank  to  the  credit  of  the  association  were  payments 
within  the  meaning  of  the  law,  and  to  apply  them  to  the  elder  debt. 

2.  Same— Actions— Where  a  secretary  and  treasurer  of  a  building  and  loan 
association  defaulted,  the  cAuseof  action  against  him  and  the  bureties  by  the 
association  arose  inst>antly  upon  the  misappropriation  of  funds  and  not  al^ 
the  end  of  the  year  in  which  the  secretary  was  elected. 

Clore,  Dickerson  &  Clayton  and  R.  L.  Webb  for  appellant, 

A.  G.  DeJarnetto  for  appellees. 

Appeal  from  Grant  Circuit  Court.  • 

Opinion  of  the  court  by  Judge  Barker. 

John  R.  Westover  was  elected  secretary  and  treasurer  of  the  Grant  County- 
Building,  Loan  and  Savings  Association  in  July,  ia)5,  an<l  was  annually 
thereafter  re  elected  uptil  1902,  inclusive.  For  each  of  the  years  he  was  so 
elected  and  acted  as  secretai^y  he  gave  a  separate  bond  with  sureties.  Dur- 
ing  the  year  elapsing  from  July  8,  1895,  to  July  8,  189fi,  he  fraudulently  mis- 
appropriated and  withheld  the  sum  of  1101.04  of  the  association's  mon^y;  in. 
the  year  elapsing  from  July  8,  1896,  to  July  8,  1897,  he  fraudulently  misap* 
propriated  and  withh^d  the  sum  of  tlOO,  and  in  1901  and  19fi2  he  fraudu- 
lently misappropriated  and  withheld  the  sum  of  1^,500.  During  the  latter 
period  he  surreptitiously,  and  without  the  knowledge  of  the  association, 
commenced  to  pay  back  in  sums  of  1^0  per  month,  by  secretly  depositing  in 
the  bank  where  its  funds  were  kept,  until  he  had  covered  back  into  the 
treasury  the  sum  of  $520. 

About  this  time  the  association  employed  an  expert  bookkeeper  to  ezam- 
ine  his  accounts,  who  discovered  the  various  defalcations  herein  set  forth, 
and  the  various  monthly  deposits.  When  this  fraud  was  discovered  the 
secretary  agreed  with  the  association  that  the  monthly  deposits,  amounting 
In  the  aggregate  to  $520,  should  be  credited  upon  the  defalcations  occurring 
during  the  years  IfiOl  and  1902.  Having  made  this  settlement,,  the  associa- 
tion instituted  this  action  on  the  bonds  of  the  secretary  for  the.  years  1895-8 
and  1896-7  for  the  purpose  of  recovering  judgment  against  the  sureties 
therein.  The  petition  is  in  two  paragraphs,  the  first  setting  up  the  bond  for 
the  year  1895-6  and  the  breach,  and  praying  judgment  against  the  sureties 
for  the  sum  of  $101.94;  the  second  paragraph  setting  out  the  bond  for  1896-T 
and  the  breach,  and  praying  judgment  fctr  the  sum.  o|  $100.  agaUi^  the  mve* 
ties. 
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To  the  action *[8et  up  'in  the  first  paragraph  of  the  petition  the  suretlet 
pleaded  the  seven  TyearH*  statute  of  iiinltation,  contained  in  section  8651  of 
the  Kentucky  Statutes;  and  to  the  first  and  second  paragraphs  they  pleaded 
the  monthly  paynients/niade  during  the  ye^rs  1901  and  1902,  which  aggre- 
gated, as  before  said,  the  sum  of  $520,  claiming  that  as  neither  the  default- 
ing secretary  nor  the  association  had  made  application  of  these  sums,  the 
law  applied  them  to  the  oldest  indebtedness  existing  at  the  time,  to  wit.  the 
defalcations  occurring  during  the  years  1895-0  and  1896-7.  There  is  no  con- 
trariety in  the  evidence  In  ^this  Ccise,  and  the  issues  arising,  therefore,  are  of 
law.  The  case  was  submitted  to  the  court  without  the  intervention  of  a 
jury  upon  an  agreed  statement  of  the  facts.  The  court  held  that  the  $580 
paid  during  the  year8]1901  and  1902; were  to  be  applied  upon  the  oldest  In- 
debtedness, for  the  followingjreasons:  After  stating  the  facts,  as  agreed  by 
the  parties,  it  is  said  in  the  opinion:  "Upon  the  foregoing  finding  of  facts, 
the  court  is  of  opinion  that  the  agreement^between  plaintiff  and  J.  R.  West- 
over,  to  apply  the  $520  to  the  payment  of  the  $2,500  default  made  In  1901  and 
190d,  was  void  as  to  the  defendants,  because  it  was  not  applied  at  the  time 
of  payment,  but  several  months  after, *and  that  the  law,  in  the  absence  of  an 
agreement  to  apply  at  the  {time  of  |payment,  made  the  application  to  the 
oldest  items  of  default;  and,  therefore,  should  be  applied  to  discharge  the 
default  for  which  the  defendants.had  become  liable." 

To  this  conclu^on  of  the  court  we  can  not  agree.  Assuming  It  to  be  trae, 
as  a  proposition  of  law,  that  where  a  debtor  owes  several  different  sums 
and  maizes  payments,  In  the  absence  of  any  appliciitlon  of  these  payments  to 
any  special  debt,  by  either  the  debtor  or  creditor,  the  law  applies  them  to 
the  oldest  debt,  we  think  the  court  erred  in  concluding  that  there  had  been 
such  a  payment  by  the  debtor  ns|[pnts  the  creditor  upon  its  election  as  to 
which  of  its  sevt^nil  debts  it  would  make  the  application.  The  debtor  has 
the  first  right  of  applying  the  payment;  if  he  fails  to  make  application,  then 
the  creditor  may  apply  it  as  hejsees  fit.  This  is  a  valuable  right  to  a  cred- 
itor, and  one  of  which  he  can  not  be  deprived  without  his  consent,  or  with- 
out laches  on  his  part.  No  payment  can  be  made  without  the  acceptance  of 
the  creditor.  This  rule  is  well  stated  in  the  Am.  &  Eng.  Ency.  of  Law,  2d 
edition,  volume  22,  page  677,  in  the  following  language:  "In  order  that  a 
transaction  may  operate]  as;  a  paymerit.Mt  is  essential  that  the  money  or 
property  delivered  to  the  creditor  be  accepted  as  a  discharge  of  the  debt;  if 
It  is  accepted  for  some  other  purpose,  ItHdoes  not  operate  as  a  payment;  and, 
a  fortiori,  a  mere  tender  by  the  debtor,  without  acceptance  by  the  creditor, 
has  no  effect  as  a  payment. f.. The  payment  is  complete  as  soon  as  the  money 
or  property  is  delivered  to  and  acceptetl  by^the  creditor  as  payment. 

Applying  the  principle^  thus '^announced, "it  would  follow  that  the  secret 
deposits  of  money  by  the  secretary  to  the  credit  of  the  association  were  not 
payments  until  Jthe^latter^accepted  them  as  such;  and  the  agreed  faott 
show  that  as  soon  as  the  association  became  aware  of  the  defalcation  and 
various  deposits,  with  the  consent  of  the  debtor,  it  applied  them  to  the  last 
defalcation.  If  these  monthly  deposits  can  be  considered  as  payments  within 
the  meaning  of  the  law,  so'Jas  t<jfput  the  creditor  upon  its  election,  then  It 
would  follow  that  one  can  do 'secretly  and  surreptitiously  what  he  can  not 
do  openly  and  above  board.  ^  One  who  owes  a  debt  can  not  make  a  lawful 
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tender  of  a  part  of  the  sum  due  by  him ;  in  order  to  make  a  legal  tender  of 
an  indebtedness  the  debtor  must  tender  the  full  sum  due  in  lawful  money. 
The  conclusion  reached  by  the  learned  trial  judge  makes  a  surreptitious 
deposit  of  $20  per  month,  without  the  consent  of  the  creditor,  a  payment, 
when  no  one  will  dispute  that  if  he  had  come  to  his  creditor  with  the  130 
tn  his  hand  and  tendered  it,  it  would  not  have  constituted  a  payment  pro 
tantOt  without  the  creditor's  -consent.  The  application  of  the  money  de- 
Xmsited  to  the  last  indebtedness  was  made,  both  by  the  debtor  and  the  cred- 
itor, as  soon  as  the  latter  knew  of  or  accepted  it  as  payment,  and  this,  we 
think,  was  conclusive  of  the  rights  of  the  sureties. 

The  conclusion  thus  reached  makes  it  necessary  for  us  to  pass  upon  the 
validity  of  the  plea  of  the  statute  of  limitations  ns  to  the  cause  of  action  set 
up  in  the  first  paragrnph  of  the  petition.  Appellant  contends  that  inasmuch 
AS  the  bond  of  the  secretary  was  executed  annually,  the  statute  <^f  limitations 
-did  not  begin  to  run  until  the  end  t  f  the  year  in  which  the  defalcation 
occurred.  If  this  be  so,  then  the  statute  did  not  bar  the  cause  of  action  in 
question;  but  if  the  statute  began  to  run  from  the  time  of  the  defalcation, 
then  the  seven  years  had  elapsed  and  the  bar  was  complete.  We  know  of 
no  basis  for  the  contention  of  appellant  on  this  question.  The  cause  of 
action  of  the  association  arose  against  the  secretary  and  his  sureties  the  in- 
stant the  fraudulent  misappropriation  of  its  funds  took  place,  and  not  from 
the  end  of  the  year  for  which  the  secretory  was  elected;  and  it  follows,  as  a 
consequence,  that  the  cause  of  action  set  up  in  the  first  paragraph  of  the 
petition  was  barred  on  the  17th  day  of  January,  1903,  at  which  time  this 
action  was  instituted. 

In  the  case  of  Schwearman  v.  Commonwealth,  99  Ky.,  296,  which  was  an 
action  against  sureMes  on  an  official  bond,  it  was  contended  that  the  cause 
of  action  did  not  commence  to  run  against  the  sureties  until  the  fraud  of 
the  principal  was  discovered.  This  court  held  that  this  contention  was  not 
sound,  but  that  the  cause  of  action  arose  upon  the  perpetration  of  the  fraud, 
and  said:  *'In  our  opinion,  the  only  conditions  or  acts  which  do  stop  the 
running  of  the  statute  uf  limitations  in  favor  of  sureties  are  prescribed  in 
section  2553;"  and  these  have  no  application  to  the  case  at  bar. 

For  these  reasons  the  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 


SMITH,  &c.,  EX'ORS  v.  ISAACS,  &c. 

(Filed  February  12,  1904— Not  to  be  reported.) 

Wills— Where  a  testator  provided  in  his  will  that  his  property  should  be 
divided  equally  among  his  children,  each  child  to  have  possession  of  his  or 
her  share  when  the  age  of  eighteen  years  was  reached,  and  that  none  of  his 
children  should  have  power  to  sell  or  mortgage  any  portion  of  the  estate  until 
the  age  of  thirty-five  years  was  reached,  it  was  the  intention  of  the  testator 
that  when  the  age  of  thirty -five  years  was  reached  each  child  should  become 
vested  with  the  complete  title  to  the  land. 

H.  K.  Bourne  for  appellants. 

W.  S.  Pryor  and  R.  D.  Jackson  for  appellees. 

Appeal  from  Henry  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Burnam. 

I.  M.  Smith  departed  this  life  on  the  20th  day  of  July,  1909,  a  ^sident  of 
Henry  county,  and  his  last  will  and  testament  was  duly  probated  in  the 
Henry  County  Court  on  the  4th  of  August  following.    He  was  survived  by  a 
widow  and  seven  children,  who  were  his  only  heirs  at  law,  and  to  whom  he- 
devised  his  estate  after  the  payment  of  his  debts,  which  consisted  in  the 
main   of  about  1.060  acres  of  land  in  Henry  county  of  the  value  of  about 
$20,000,  some  personal  estate,  and  some  realty  in  Indiana,  which  was  applied 
to  the  payment  of  his  indebtedness,  leaving  as  a  charge  against  his  landed 
estate  a  debt  amounting  to  about  17,000.    His  executors  instituted  this  suit 
for  a  settlement  of  his  estate,  mailing  the  children  defendants,  and  asking 
that  the  third  and  fourth  claiises  of  the  will  of   testator  be  declared  null 
and  void;  and  that  it  should  be  adjudged  that  the  children  tools  a  fee-simple 
title  in  the  real  estate  devised  by  testator  subject  to  the  rights  of  creditors. 
These  sections  of  the  will  read  as  follows:  "I  desire  all  of  my  estate  in  Ken- 
tucky, real,  personal  and  mixed,  to  be  divided  equally  among  my  children 
and  such  possessions  as  my  wife  may  hold  at  her  death :  also  each  child  to  have 
possession  and  use  of  his  or  her  share  when  he  or  she  may  become  eighteen . 
years  of  age.     But  it  must  be  expressly  understood  that  none  of  my  children 
shall  have  the  power  to  sell  or  incumber,  by  mortgage  or  otherwise,  any  por- 
tion of  my  estate  received  under  this  will  until  he  or  she  shall  have  arrived 
at  the  age  of  thirty- Ave  years.     And  no  such  sale  or  incumbrance  made  by 
or  for  my  daughters,  or  any  of  them,  shall  be  so  made  or  executed  as  to 
change  the  character  of  the  estate  vested  in  them.     All  property  that  my 
daughters  received  under  the  will  shall  be  their  separate  property,  free  from 
the  debts  and  control  of  any  husband  any  of  them  may  have,  and  such  prop- 
erty may  only  be  sold  under  the  provisions  of  this  will. 

"4th.  Should  any  of  my  children  die  either  before  or  after  going  into  the 
possession  of  the  property  to  which  she  or  he  may  be  entitled  under  this  will 
without  leaving  Issue  alive  at  the  time  of  his  or  her  death,  the  share  of  the  • 
one  so  dying  shall  revert  to  my  other  children  or  their  descendants,  share 
and  share  alike." 

It  is  insisted  that  these  two  clauses  of  the  will  of  testator  can  not  be  recon- 
ciled to  each  other;  and  that  consequently  both  should  be  declared  null  an<| 
void.  It  Is  also  suggested  that  the  limitation  upon  the  alienation  contained 
in  the  third  clause  of  the  will  Is  Illegal  and  unenforclble.  It  Is  a  universal 
rule  in  the  construction  of  wills  that  the  Intention  of  the  testator  as  gathered 
from  the  instrument  as  a  whole  must  be  given  effect,  and  to  do  so  the  chan- 
cellor will,  when  it  can  be  done  without  violence  to  the  plain  language  of 
the  will,  so  construe  clauses  of  doubtful  meaning  as  to  effect  the  manifest 
purpose  of  testator.  While  the  weight  of  authority  outside  of  the  State  of 
Kentucky  appears  to  be  against  the  validity  of  restraints  upon  alienation 
however  limited  in  time,  that  rule  does  not  obtain  In  this  State.  This  ques- 
tion was  fully  considered  in  Stewart  v.  Brady,  e/d  Ky.,  623;  Stewart  v. 
Barrow,  70  Ky.,  869;  Wallace,  &c.  v.  Smith,  24  Ky.  Law  Bep.,  139,  and  the 
validity  of  similar  restraints  to  that  contained  in  the  third  clause  uplield. 
We  think  it  is  quite  clear  that  testator  intended  that  each  of  his  children 
should  have  the  possession  and  use  of  their  respective  shares  of  his  landed 
estate  when  they  became  eighteen  years  of  age,  but  that  they  should  have  no 
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power  to  sell  or  incumber  it  by  niort^ge  before  they  arrived  at  the  age  of 
thirty-five  years,  at  which  time  they  became  vested  with  the  complete  fee- 
simple  title.  And  construing  the  third  and  fourth  clauses  together,  it  i& 
manifest  that  the  reversion  to  his  other  ohildren,  or  their  descendants  of  such 
of  his  children  as  might  die  without  issue  at  the  time  of  their  death,  expires  . 
upon  their  arrival  at  thirty -five  years  of  age,  at  which  time  they  became  In- 
vested with  the  fee  simple  under  the  third  clause. 
As  the  judgment  appeiiled  from  conforms  to  this  conclusion  it  is  affirmed: . 


WALKER  V.  COMMONWEALTH. 
(Filed  February  12,  1904.) 

1.  Bawdy  house—-Evidence^In  a  prosecution  for  maintaining  a  bawdy  - 
house,  evidence  showing  the  corruption  of  the  public  morals  by  the  house, 
or  its  influence  thereon  is  admissible,  and  evidence  that  the  keeper  of  such  a  . 
bouse  took  the  occupants  thereof  out  with  her  walking  and  driving,  dis- 
playing them  as  truly  as  a  merchant  would  his  goods  in  his  shop  window,  . 
was  competent. 

a.  Same— Conduct  of  Commonwealth's  attorney— Where  the  argument  of 
the  Common  wealth's  attorney  in  a  prosecution  was  based  on  the  evidence- 
admitted  by  the  court,  except  reference  to  an  immaterial  question,  it  is  not 
the  subject  of  objection. 

A.  O.  Stanley  and  J.  H.  Powell  for  appellant. 

L.  C.  Flouruoy,  N.  P.  Taylor  and  N.  B.  Hayes  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  was  indicted  and  convicted  of  the  offense  of  keeping  a  bawdy 
house.  Her  punishment  was  fixed  at  a  fine  of  $800.  She  complains  that  the 
court  erred  in  admitting  incompetent  evidence  against  her,  and  that  the 
Commonwealth  attorney  made  a  certain  statement  to  the  jury  in  his  con- 
cluding argument. 

The  Commonwealth  proved  by  a  number  of  witnesses  that  the  defendant 
kept  a  bawdy  house;  that  her  reputation  for  morality  and  chastity  is  bad; 
that  the  reput^ition  of  the  women  that  she  kept  was  also  bad;  that  the  house 
was  frequented  by  men  and  women  of  ill-fame;  and  that  it  was  in  fact  a 
bawdy  house  seems  from  the  cross-examination  of  the  witnesses  to  have  been 
undisputed  on  the  trial.  The  defendant  offered  no  testimony,  but  on  the 
cross-examination  of  the  Commonwealth's  witnesses  showed  that  her  house 
was  the  most  quiet  and  ortlerly  place  of  the  kind  in  the  city,  and  that  no 
conduct  out  of  the  way  was  to  be  seen  about  the  premises.  On  the  other 
hand,  the  State  was  allowed  to  prove  over  the  defendant's  objection  that  the ' 
house  was  on  a  prominent  street,  not  far  from  the  si&nitariuln,  and  in  view 
from  it;  also  that  it  was  near  two  of  the  schools  of  the  city.  The  State  alsa 
showed,  over  the  defendant's  objection,  that  the  defendant  was  seen  walking 
and  driving  on  the  streets  of  the  city  in  company  with  the  lewd  women  she 
kept  in  the  house.  A  witness  was  i)ermitted  to  make  this  statement:  **I. 
have  seen  men  going  into  this  place  and  coming  out  at  all  times  of  the  dayv 

vol.  25—109 
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•aod  night  in  various  stages  of  intoxication,  ^nd  have  seen  hacks  stop  there 
-day  and  night.  I  have  often  seen  defendant  take  women  of  evil  name  and 
feme,  who  lived  with  her,  and  drive  about  the  streets  of  the  city  w-ith  them, 
and  have  seen  these  women  get  out  of  her  trap  at  her  door  and  enter  her 
house  in  her  company.  The  sanitarium  is  on  Green  and  this  place  is  on 
Eighth,  about  a  half  a  square  above.  The  Seventh  street  school  is  on  the 
block  below,  the  school  being  on  the  far  side  of  Seventh  from  this  house.  It 
is  almost  opposite  the  colored  school,  that  school  being  on  the  corner  of 
Eighth  and  Elm,  and  this  place  is  in  the  middle  of  the  block  between  Elm 
and  Green,  on  the  same  street.  The  house  of  Mollie  Walker  is  only  half  a 
square  from,  and  in  full  view  of,  the  street  car  line  that  runs  out  Elm  street 
to  Atkinson's  Park." 

Another  witness  said  that  it  was  almost  opposite  the  colored  school.  The 
State  was  allowed  to  show  that  a  petition  had  been  presented  to  her,  signed 
by  citizens,  asking  her  to  mo\e  out.  All  this  evidence  was  objected  to.  In 
arguing  the  case  to  the  jury  the  Commonwealth  attorney  said  this:  **She 
has  been  petitioned  by  the  good  citizens  of  Henderson  to  leave  that  locality. 
Instead,  she  drives  about  the  city  with  her  trap  and  white  lines.  If  she 
must  run  such  a  plnee.  let  her  not  parade  her  nefarious  calling  in  the  face 
of  schools  and  sanitariums." 

To  this  statement  of  the  Commonwealth  attorney  she  objected,  and  her 
objection  being  overruled,  excepted.  In  3  Bishop  on  Criminal  Procedure, 
section  119,  it  is  said:  "A  bawdy  house  being  indictable  because  oorraptlng 
to  the  public  morals,  evidence  is  admissible  that  it  is  frequented  by  reputed 
fltmmpets  and  rakes;  for  by  the  character  of  such  frequenters  its  business  is 
advertised,  and  the  intent  of  the  keeper  is  evinced." 

Again,  in  section  116,  it  is  said:  "Where  the  other  facts  are  sufficient,  it 
will  not  justify  the  keeper  to  prove  that  the  neighborhood  was  not  dis- 
turbed." 

So  in  2  Boberson  on  Criminal  Law,  64>ction  640,  it  is  said:  "The  keeping 
of  a  bawdy  house  is  a  common  nuisance  and  a  public  offense  for  the  reason 
that  its  direct  tendency  is  to  debauch  and  corrupt  the  public  morals  and  to 
disturb  the  public  peace.  But  it  is  not  an  essential  element  of  the  offense 
that  the  immoral  practices  should  be  open  to  public  observation,  or  that  the 
public  should  be  disturbed  by  noise." 

As  the  jury  have  a  wide  discretion  as  to  the  punishment  to  be  imiK)8ed,  it 
is  proper  for  the  Cojnmon wealth  to  show  the  character  of  the  house  kept  by 
the  defendant.  If  the  house  was  a  small  affair,  little  frequented,  and  hav- 
ing few  occupants,  a  less  serious  offense  would  be  committed  than  if  it  was 
widely  advertised,  much  frequent>ed,  and  a  powerful  agent  for  debauching 
and  corrupting  the  public  morals,  for  the  thing  aimed  at  is  the  protection  of 
the  public  morals,  and  evidence  which  would  properly  show  the  corruption 
of  the  public  morals,  or  the  wide  influence  of  the  house  thereon,  would  be 
properly  received.  A  house  kept  quietly,  with  only  two  or  three  women  in 
it,  would  be  a  much  less  grave  public  nuisance  than  one  kept  with  a  hun- 
dred, publicly  blazoned  forth  and  held  up  to  public  attention,  so  that  the 
women  might  more  successfully  ply  their  calling.  The  evidence  that  the 
defendant  took  the  women  out  with  her  walking  or  driving  in  her  trap, 
whereby  she  displayed  them  as  truly  as  a  merchant  would  his  goods  in  a 
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slioiv  window,  was,  therefore,  competent.  The  location  of  the  honse  near 
ttie  two  schools  and  thn  sanitarium  made  it  a  more  certain  menace  to  the 
public  morals  than  if  located  away  from  the  young  and  not  where  those 
'^'ho,  from  youth  and  inexperience,  are  liable  to  be  led  astray  would  be  most 
Likely  brought  in  contact  with  it.  The  fact  that  the  citizens  had  petitioned 
her  to  leave  the  locality,  and  that  she  had  continued  her  business  after  this 
as  before,  was  competent  at  least  on  the  question  of  knowledge,  for  it 
Bbowed  that  the  defendant  was  not  unadvised  as  to  what  she  was  doing,  and 
tbat  it  was  not  a  case  where  ignorance  of  intention  to  violate  the  law  could 
be  presumed.  The  argument  of  th^  Commonwealth  attorney  was  based  on 
tbe  evidence  which  the  court  had  admitted,  except  that  we  do  not  see  any<> 
tbinf?  in  the  bill  of  exceptions  about  her  driving  her  trap  with  white  lines; 
and  that  is  immaterial.  We  do  not,  therefore,  see  that  there  was  any  error 
of  the  court  in  the  matters  referred  to. 

Judgment  affirmed. 

Whole  court  sitting. 

Judge  Paynter  dissents. 


UNDERBILL  v.  MURPHY,  &c. 
(Filed  February  12.  1904.) 

1.  Injunctions— Labor  unions— Where  the  members  of  a  labor  union,  as  the 
result  of  a  difference  with  a  contractor  because  of  his  relations  with  them, 
undertook  to  prevent  nonunion  laborers  from  working  for  him,  threateaed 
bis  workmen  and  entered  into  a  conspiracy  to  break  up  his  business,  he  was 
•entitled  to  relief  by  injunction. 

2.  Same—Where  a  contractor  has  built  up  a  valuable  and  prosperous  busi- 
cess  his  right  to  carry  it  on  is  a  property  right,  and  no  less  intrinsically 
property  than  if  the  same  amount  of  money  were  invested  in  other  forms  of 
valuable  property. 

8.  Same— The  rule  that  an  injunction  will  not  be  granted  where  there  is 
•an  adequate  remedy  at  law  refers  to  legal  remedies  and  not  to  criminal  pro- 
ceedings. 

Orlando  P.  Schmidt  for  appellant. 

J.  L.  ElUston  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant,  John  T.  Underbill,  is  a  plumber,  engaged  in  business  in  Cov 
Ington,  Ky. ,  taking  contracts  in  plumbing,  and  has  in  his  employ  journey 
men  plumbers.  He  has  followed  the  occupation  for  a  number  of  years,  and 
bas  built  up  a  large  and  lucrative  business  in  Covington  and  adjoining 
x)ities  which  Is  of  great  pecuniary  value  to  him.  He  had  on  hand  a  number 
of  important  contracts  in  plumbing,  including  tbe  contract  for  the  plumb- 
ing in  the  new  courthouse  in  Covington.  The  appellees,  with  the  exception 
of  Horgan,  had  been  employed  by  Underbill  in  his  plumbing  business, 
working  for  wages.  The  appellees  were  members  of  a  union  organized  for 
tbe  protection  of  labor.  A  difference  arose  between  Underbill  and  his  work- 
men, who  were  members  of  the  union,  in  reference  to  its  relations  with 
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employers,  and  they  then  quit  his  employmeDt.  About  this  time  a  general 
strike  occurred  among  those  employed  by  master  plumbers  in  Covington. 
In  order  to  carry  out  his  contracts  when  his  employes  left  him,  Underhilli 
employed  nonunion  men  to  work  in  place  of  the  union  men  who  had  quit. 
The  appellees  thereupon  undertook  to  prevent  the  nonunion  men  from  work- 
ing by  following  them  from  place  to  place  about  the  city,  assembling  about> 
Underhill's  shop,  denouncing  and  threatening  Underbill  and  his  workmen. 
This  continued  for  several  weeks,  and  Underbill  filed  suit,  asking  an  in- 
junction restraining  the  unlawful  acts  of  the  defendants.  He  alleged  that- 
he  depended  upon  his  business  for  a  livelihood;  that  for  three  weeks  con- 
tinuously next  prior  to  the  institution  of  the  action  the  appellees,  in  pursu- 
ance of  a  conspiracy  to  break  up  bis  business,  had  collected  together  daily 
near  and  In  sight  of  his  place  of  business,  where  they  could  observe  every^ 
one  going  into  or  coming  out  of  it,  and  by  threats,  intimidation,  force  and: 
violence  attempted  to  compel  his  employes  to  quit  his  service:  that  they  fol- 
lowed him  and  his  employes  to  the  places  in  the  city  where  they  were  en- 
gaged at  work  carrying  out  contracts  previously  made  by  him,  and  there- 
insulted  them  with  opprobrious  epithets,  threatened  them  with  violence  and 
assaulted  them  so  that  on  several  occasions  he  had  been  compelled  to  call  in- 
the  police  force  of  the  city  to  escort  them  away  from  the  place,  and  protect 
them  from  the  violence  of  the  appellees;  that  the  defendants  threatened  to 
assault  and  beat  him  and  his  employes,  to  prevent  any  one  from  working- 
for  him,  to  prevent  his  customers  from  coming  to  or  employing  him,  to  de- 
stroy his  good  will,  and  to  break  up  his  business,  and  that  all  of  these  un- 
lawful acts  had  continued  from  day  to  day  and  from  hour  to  hour  in  pursu- 
ance of  the  conspiracy  formed  between  appellees;  that  the  appellees  were^ 
insolvent  and  had  no  property  subject  to  execution  out  of  which  the  damages- 
sustained  by  him  might  be  made,  and  that  unless  restrained  by  the  court 
they  would  proceed  to  carry  out  their  threats  and  completely  break  up  his- 
business  and  destroy  its  good  will.  Proof  was  heard  on  a  motion  for  an  in- 
junction which  fully  sustained  the  allegations  of  the  petition;  in  fact  the- 
proof  is  perhaps  stronger  than  the  pleading.  It  shows  that  the  appellees- 
not  only  picketed  plalntiflf's  place  of  business,  but  that  to  protect  his  em- 
ployes from  violence  he  had  to  take  them  to  and  from  the  places  where  they 
worjced  in  a  conveyance,  and  that  they  had  to  enter  his  place  of  business 
through  the  alley  and  back  door  and  over  rear  fences,  and  even  then  one  of 
them  was  waylaid  and  beaten  by  three  of  the  appellees.  The  proof  shows  a 
determined  effort,  by  conspiracy  on  the  part  of  the  defendants,  to  break  up« 
and  destroy  the  plaintiff's  business  by  force  and  violence  unless  he  acceded 
to  the  demands  of  the  union  to  which  they  belonged.  At  the  conclusion  of 
the  evidence  the  court  sustained  a  demurrer  to  the  petition  and  overruled 
the  motion  to  grant  the  injunction.  The  plaintiff  declining  to  plead  further 
the  action  was  dismissed. 

When  a  man  has,  by  years  of  toil  ond  fair  dealing  with  his  customers, 
built  up  a  valuable  business  and  good  will,  he  is  as  much  entitled  to  protec- 
tion by  tiie  law  in  this  species  of  property  as  in  the  home  that  shelters  him 
or  the  coat  that  protects  him  from  the  winter's  cold.  The. right  of  the  plain- 
tiff to  carry  on  his  business  and  to  carry  out  the  contracts  which  he  had 
made   was  a  valuable  property  rights  and  no   less   Intrinsically   property^ 
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than  If  the  same  amount  of  money  had  been  Invested  In  a  stock  of  merchan- 
dise or  a  city  lot.  If  the  defendants  had  conspired  together  by  force  and 
Tiolenoe  to  burn  up  the  merchandise,  or  to  carry  off  the  surface  of  the  lot, 
upon  elementary  principles  the  chancellor  would  protect  the  plaintiff  from 
the  destruction  of  his  pro]ierty.  The  acts  of  the  defendant  as  truly  destroyed 
4;he  plaintiff's  property  when  they  broke  up  his  business  by  force  and  intimi- 
dation as  they  would  have  done  in  the  case  of  visible  property  by  burning  it 
or  cairying  it  off.  Among  the  inalienable  rights  which  by  the  first  section 
of  the  State  Constitution  are  guaranteed  as  inherent  in  all  men  in  "the 
fight  of  acquiring  and  protecting  property."  the  right  to  acquire  and  pro- 
tect property  is  as  sacred  in  the  case  of  intangible  property  as  tangible,  and 
4in  injunction  may  be  granted  to  protect  intangible  rights  no  less  than  those 
that  are  tangible. 

The  learned  circuit  judge  refused  to  interfere  on  the  ground  that  the  aets 
oommitted  by  the  defendants  are  criminal  in  nature  and  punishable  by  the 
police  department;  that  if  he  had  jurisdiction  to  enjoin  the  commission  of 
the  acts  it  necessarily  followed  that  he  had  jurisdiction  to  enforce  a  penalty 
ioT  a  violation  of  his  order;  »Bd  that  this  would  amount  in  substance  to 
liolding  that  he  oould  try  and  tsomvict  the  defendants  for  a  criminal  act 
'Without  the  intervention  of  a  j^iry.  We  oan  not  concur  in  this  reasoning. 
If  the  defendants  were  undermining  the  plaintiff's  house,  or  about  to  slide 
it  with  his  family  in  it  out  into  the  Ohio  river,  an  injunction  would  not  be 
refused  on  the  idea  that  if  they  thus  drowned  any  of  the  people  in  the  house 
they  might  be  punished  for  murder,  or  if  they  destroyed  the  house  only 
they  might  be  indksted  under  the  statute  for  the  willful  destruction  of  pri- 
vate property.  The  reason  is  plains  the  punishment  of  the  defendants  for 
murder  or  for  the  destruction  of  the  house,  while  it  would  vindicate  the 
Jnajesty  of  the  law,  would  not  help  the  plaintiff  in  any  way.  To  relegate 
liim  to  the  processes  of  the  criminal  law  is  to  allow  his  property  to  be  de- 
stroyed, and  to  give  him  no  remedy  therefor  but  the  satisfaction  of  seeing 
the  wrongdoers  punished.  The  inherent  and  inalienable  right  of  acquiring 
4ind  protecting  property  which  is  guaranteed  by  the  Constitution  means 
nothing  if  it  means  only  this.  If  a  man  must  stand  by  and  see  his  property 
^estroy^d  andhas  no  remedy  bnt  the  slow  process  of  the  criminal  law  which 
'Only  punishes  the  offender,  but  restores  nothing  to  him,  then  the  constitu- 
tional guarantee  of  the  enjoyment  of  life,  liberty  and  property  under  the 
^aw  is  a  meaningless  generality..  If  in  this  case  the  defendants  are  fined  In 
the  police  court,  this  will  not  restore  the  plaintiff  the  loss  he  has  sustained 
4)y  reason  of  the  interruption  of  his  business  and  his  consequent  inability  to 
'Carry  out  his  contracts.  When  his  customers  are  driven  away,  and  the  good 
"Will  of  his  business  is  destroyed,  it  will  be  too  late,  so  far  as  he  is  concerned, 
tor  the  punishment  of  the  appellees  by  the  criminal  law  to  re-establish  his 
jruined  business  or  even  preveno  future  loss. 

If  the  circuit  court  had  granted  the  injunction  and  the  defendants  had 
•disobeyed  it  and  he  had  punished  them  for  contempt,  the  punishment  would 
have  been  for  their  disobedience  of  the  order  of  the  court,  regardlessly  of 
whether  their  acts  were  also  a  violation  of  the  crimlnaMaw  of  the  land  for 
which  they  might  be  indicted  and  punished  in  the  criminal  court.  His 
Judgment  punishing  them  for  contempt  would  have  been  no  bar  to  the  crini- 
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Inal  proceeding  against  them  for  their  violation  of  the  law,  and  would  nolt 
have  affected  this  proceeding  in  any  way.  His  judgment  would  have  estab^ 
lished  nothing  more  than  that  they  were  guilty  of  contempt  of  court  in  dig'' 
obeying  his  orders.  Whether  they  were  also  guilty  of  a  criminal  offense- 
would  have  to  be  tried  In  the  proper  forum,  and  not  in  this  action.  The- 
power  of  a  court  to  piinish  for  contempt  is  as  old  as  the  common  law,  and 
inherent  in  every  court.  The  punishment  for  contempt  would  relate  only  to 
acts  done  after  the  injunction  was  granted,  in  disobedience  of  it,  and  even 
in  this  proceeding  the  defendants  are  protected  as  to  a  jury  trial  by  section 
1801,  Kentucky  Statutes,  which  provides:  "A  court  shall  not  for  contempt 
impose  upon  the  offender  a  fine  exceeding  ISO,  or  imprison  him  exoeeding^ 
thirty  hours,  without  the  intervention  of  a  jury." 

It  is  also  urged  that  the  plaintiff  had  an  adequate  remedy  under  the  Crim- 
inal Code  by  having  the  defendants  to  give  security  to  keep  the  peace  and  be- 
of  good  behavior.  (Criminal  Code,  section  382.)  The  rule  that  an  injunc- 
tion will  not  be  granted  where  there  is  an  adequate  remedy  at  law  refers  to 
legal  remedies,  and  not  to  criminal  proceedings.  In  no  case  has  it  ever  been 
otherwise  applied  so  far  as  we  can  find.  The  proceeding  to  require  security 
to  keep  the  peace  is  given  in  the  Code,  under  title  10,  which  embraces  pro- 
ceedings to  prevent  the  commission  of  offenses.  It  looks  to  the  prevention 
of  offenses,  and  not  to  the  redress  of  private  wrongs.  It  is  begun  by  a  war- 
rant issued  in  the  name  of  the  Commonwealth,  and  is  a  prosecution  by  the^ 
Commonwealth,  under  the  control  of  its  officers.  If  a  bond  is  required  It  la. 
taken  to  the  Commonwealth.  (Criminal  Code,  sections  388*80:2.)  When  tho^ 
plaintiff's  property  is  about  to  be  destroyed  he  is  entitled  to  a  remedy  in  hls- 
own  name,  and  which  he  can  himself  control  to  protect  him  in  the  enjoy- 
ment of  his  own.  The  fact  that  the  Commonwealth  might  also  take  out  a  pro- 
ceeding to  require  the  defendant  to  give  security  for  good  behavior  is  imma- 
terial, for  both  proceedings  may  be  prosecuted  at  the  same  time,  one  in  th& 
criminal  court  by  the  Commonwealth  and  the  other  in  equity  by  the  plain- 
tiff, one  to  prevent  the  commission  of  offenses,  the  other  to  preserve  the- 
plaintiff's  property  from  destruction.  Were  the  rule  otherwise,  an  injunc- 
tion could  never  be  granted  in  the  case  of  repented  trespasses,  for  in  suob 
cases  the  defendants  might  be  put  under  bond  for  good  behavior  under  the^ 
Criminal  Code;  but  it  has  been  uniformly  held  by  this  court  that  in  such 
'  cases  an  injunction  will  lie.  (Preston  v.  Preston,  86  Ky..  16;  Ellis  v.  Wrenn» 
84  Ky.,  204;  Walker  v.  Leslie,  90  Ky.,  612.)  The  rule  is  universal.  (High 
on  Injunctions,  section  702. ) 

The  question  before  us  has  often  arisen,  and  the  decisions  uniformly,  so 
far  as  we  can  find,  uphold  the  power  of  the  chancellor  to  Interfere  by  in- 
junction in  cases  of  this  character.  The  subject  was  exhaustively  considered 
by  the  United  States  Supreme  Court  In  re  Debs,  158  U.  S.,  M4,  where  th^ 
court  thus  stated  its  conclusion  :  "Something  more  than  the  threatened  com- 
mission of  an  offense  against  the  laws  of  the  land  is  necessary  to  oall  Into 
exercise  the  injunctive  powers  of  the  court.  Therfi  must  be  some  interfer- 
ences, actual  or  threatened,  with  property  or  rights  of  a  pecuniary  nature^ 
but  when  such  interferences  appear  the  jurisdiction  of  a  court  of  equity 
arises,  and  is  not  destroyed  by  the  fact  that  they  are  accompanied  by  or  are- 
themselves  violations  of  the  criminal  law." 
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Id  Vegelahn  v.  Guntner,  167  Mass.,  02,  a  case  very  much  like  this,  the 
court,  in  answer  to  the  objections  made  here,  said:  *'Nor  does  the  fact  that 
the  defendant's  acts  might  subject  them  to  an  Indictment  prevent  a  court  of 
equity  from  issuing  an  injunction.  It  is  true  that  ordinarily  a  court  of 
equity  will  decline  to  issue  an  injunction  to  restrain  the  commission  of  a 
crime;  but  a  continuing  injury  to  property  or  business  may  be  enjoined, 
although  it  may  also  be  punishable  as  a  nuisance  or  other  crime." 

So  in  Bar  V.  Essex  Trades  Council,  68  N.  J.  Eq.,  101,  which  was  also  a 
case  very  like  this,  the  court  iipholding  the  jurisdiction  of  the  chancellor, 
said  the  cases  were  all  against  the  defendant's  contention.  In  Beck  v. 
Teamster's  Protective  Union,  118  Mich.,  618,  which  was  also  a  similar  case, 
the  Supreme  Court  of  Michigan  said:  ''While  some  writers  have  doubted 
the  remedy  by  injunction,  it  is  now  settled  beyond  dispute.'*  To  same  effect 
see  O'Neil  v.  Behanna,  18g  Penn.,  237;  Flaccus  v.  Smith,  199  Penn.,  128; 
Shoe  Co.  V.  Saxey,  181  Mo.,  212;  Plant  v.  Woods.  176  Mass.,  492;  Jackson  v. 
Stanfield,  137  Ind.,  592;  Mobile  v.  L.  &  N.  R.  R.  Co.,  84  Ala.,  115;  High  on 
Injunctions,  sections  20,  745,  752,  7^0. 

The  constitutional  right  of  free  speech  may  not  be  infringed.  Peaceful 
I)ersua6ions  or  lawful  appeals  to  reason  or  sentiment  may  not  be  inttflrfered 
with ;  but  when  intimidation  and  violence  are  resorted  to,  and  thereby  prop- 
erty is  destroyed  or  its  safety  imperiled,  the  chancellor  may  properly,  by 
lAjunction,  protect  the  owner  of  the  property  in  the  enjoyment  of  his  con- 
stitutional right  that  his  property  shall  not  be  taken  from  him.  The  en- 
forcement of  the  criminal  law  is  for  the  criminal  court,  but  where  the 
breach  of  the  criminal  law  is  also  a  violation  of  a  property  right  the  chan- 
cellor may  interpose  by  injunction  to  protect  property. 

The  judgment  appealed  from  is  reversed  and  the  cause  is  remanded,  with 
directions  to  overrule  the  demurrer  to  the  petition  and  grant  the  temporary 
injunction  as  herein  indicated. 

Whole  court  sitting. 

Judges  Paynter  and  Nunn  dissent. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  JOLLY. 
(Filed  February  12,  IftOi.) 

1.  Railroads— Damages—Proximate  cause— Where  a  passenger  on  a  train 
had  placed  herself  at  the  car  door  before  the  train  stopped,  such  action  on 
her  part  was  the  proximate  cause  of  injuries  sustained  by  her  in  falling 
when  the  train  stopped. 

2.  Same— Instruction— In  an  action  against  a  railroad  for  damages  result- 
ing from  being  thrown  on  the  platform  when  the  train  stopped,  resulting  in 
injury,  the  court  should  have  instructed  the  jury  that  if  they  believed  from 
the  evidence  that  plaintiff  left  her  seat  before  the  train  stopped  and  stood  at 
the  door  of  the  car  and  fell  when  the  train  stopped,  they  should  find  for  the 
defendant. 

H.  P.  Taylor  and  Pirtle  &  Trabue  for  appellant. 

Glenn  &  Ringo,  John  B.  Wilson  and  E.  E.  Kelley  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Hobson. 

Elizabeth  Jolly,  "who  was  then  seventy-six  years  old,  took  the  passenger 
train  of  the  Illinois  Central  R.  R.  Co.  at  Caneyville,  Ky.,  for  Owensboro, 
intending  to  change  cars  at  Horse  Branch,  and  there  take  the  train  on  the 
road  running  to  Owensboro.  J  She  was  accompanied  by  her  son,  and  they 
had  two  telescopes.  She  and  her  son  state  that  when  the  train  reached  Horse 
Branch,  and  had  stopped  for  the  station,  after  two  other  passengers  had 
gotten  off,  she  said  to  her  son  that  they  had  t)etter  get  off;  that  he  picked 
up  the  two  telescopes,  and  she  walking  in  front,  they  went  to  the  door;  that 
>as  she  got  to  the  door  the  train  started  to  back,  and  by  the  lurch  or  jerk  of 
the  train  she  was  thrown  down,  her  head  falling  on  the  platform  of  the  car, 
and  her  ankle  being  twisted  under  her  and  severely  sprained.  She  was 
unable\  to  walk  on  the  foot.  The  ankle  swelled  up  and  turned  black;  for 
two  or  three  weeks  she  could  not  walk  a  step,  and  had  to  remain  in  bed. 
She  suffered  a  great  deal,  and  it  was  two  months  before  she  could  put  a  shoe 
-on.  At  the  trial  in  March,  1008,  she  was  still  unable  to  walk  on  the  foot,  or 
to  do  anything  except  such  things  as  she  could  do  sitting  in  a  chair,  such 
as  knitting  and  sewing.  Previous  to  that  time  she  had  done  all  her  house- 
-work,  including  washing. 

On  the  other  hand,  the  defendant  proved  by  W.  "D.  Stlth,  a  drummer  who 
was  on  the  train,  that  as  it  approached  the  station  he  was  in  the  smoker  and 
came  to  the  door  facing  the  door  of  the  car  in  which  Mrs.  Jolly  was;  that 
he  saw  her  coming  toward  the  door  before  the  train  had  come  to  a  stop;  that 
«he  reached  it  while  the  train  was  yet  moving,  and  when  the  train  stopped 
«he  was  in  the  door,  and  fell*  forward  on  the  platform ;  that  there  was  no 
.jerk  or  lurch  of  the  train,  but  It  stopped  in  the  usual  and  customary  man- 
ner, without  any  backing,  and  that  she  simply  fell  forward  when  the  train 
^Atopped.  The  defendant  also  proved  by  W.  P.  Miller,  who  lived  at  Horse 
Branch,  that  he  was  standing  on  the  platform  and  saw  the  train  as  it  pulled 
into  the  station ;  that  as  the  train  came  up  he  saw  the  lady  standing  in  the 
-door,  and  as  It  stopped  she  fell.  He  also  stated  that  there  was  no  jerk  or 
bump  of  the  cars,  and  no  backing  of  the  tmin.  The  conductor  of  the  train, 
who  was  standing  on  the  platform  in  front  of  the  car,  testifies  to  the  same 
facts,  and  all  the  other  employes  on  the  train  testify  that  the  train  stopped 
in  the  usual  way,  without  jolt  or  jar,  and  that  It  was  not  backed  after  it 
-stopped.  The  brakeman  on  the  Owensboro  train  said  she  told  him  that  her 
«on  was  at  the  time  rushing  her  off  the  train,  and  she  thought  that  if  he  had 
not  rushed  her  off  she  would  not  have  gotten  hiirt.  The  porter  on  the  train 
testified  that  when  he  called  out  the  station  the  old  lady  started  to  get  up, 
and  he  aiid,  "Lady,  wait  until  the  train  stops,*'  and  went  to  the  smoker 
door  and  called  out  the  station  again,  and  then  went  out  and  took  out  the 
baggage,  but  did  not  see  her  any  more  because  he  had  his  baggage  up  to  the 
platform  and  stepped  off  as  soon  as  the  train  got  still  enough.  A  witness 
at  the  hotel  at  Horse  Branch,  to  which  the  old  lady  went  after  she  left  the 
train,  testified  that  she  said  that  if  her  grandson  had  been  along  she  would 
not  have  gotten  hurt.  And  another  witness  at  the  hot«l  says  that  she  added 
that  her  son  had  her  to  get  up  before  the  train  stopped,  and  he  was  the  cause 
-of  her  getting  up  so  quick.  By  several  of  the  witnesses  it  was  also  proved 
-that  she  said  her  ankle  had  been  hurt  before,  and  was  weak. 
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On  these  facts  the  court  Instructed  the  jury  as  follows: 

**lst.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 

l^hat  while  the  plaintiff  was  a  passenger  on  one  of  the  defendant's  passenger 

trains  and  cars,  and  after  said  train  had  reached  Horse  Branch,  a  station  on 

its  railroad,«at  which  point  she  was  to  get  off  of  said  car,  and  after  she  had 

loeen  notified  by  the  conductor,  or  other  servants  of  defendant  in  charge  of 

said  train  and  car,  to  get  off,  and  after  the  train  had  stopped  she  started  to 

get  off  the  train,  and  while   herself  in  the  observance  of  ordinary  care  the 

servants  and  agents  of  the  defendant  in  charge  of  its  said  train  carelessly 

and  negligently  started  said  train  backward,  causing  a  sudden  and  violent 

jerk,  by  which  the  plaintiff  was  thrown  down  and  her  ankle  sprained,  and 

she  thereby  damaged  as  the  direct  or  proximate  result  of  the  negligence  of 

the  defendant's  servants  in  charge  of  Its  said  train,  they  should  find  for  the 

plaintiff  the  damages  sustained  by  her  as  a  consequence  of  her  injuries,  not 

exceeding  the  amount  claimed,  11,999. 

"7th.  If  the  jury  do  not  believe  from  the  evidence  that  the  train  on  which 
plaintiff  was  a  passenger  had  stopped  for  Horse  Branch  station,  and  she  had 
been  notified  by  the  conductor  or  other  servant  in  charge  of  the  train  to  get 
off,  and  after  stopping,  while  plaintiff  was  starting  to  get  off,  said  train 
'WAS,  by  the. negligence  §f  thQ<ageixt8  and  servants  of  defendant,  caused  to 
naove  with  a  violent  jerk,  by  which  plaintiff  was  caused  to  fall  and  was  in- 
jured, and  she  was  not  so  caused  to  be  Injured  l^y  the  negligence  of  the  de- 
fendant's servants,  they  should  find  for  the  defendant.     Or,  if  they  believe 
from  the  evidence  that  before  reaching  the  station,  and  before  being  notified 
to  get  off  the  train,  plaintiff  voluntarily  left  her  seat  and  negligently  stood 
up  in  the  door,  and  was  caused  to  fall  by  the  ordinary  stopping  of  the  train, 
-and  but  for  her  own  negligence.  If  they  believe  from  the  evidence  she  was 
xiegligent,  she  would  not  have  been  hurt,  they  should  find  for  the  defendant.  *' 
The  other  instructions  of  the  court  give  the  measure  of  damages,  define 
negligence  and  ordinary  care,  and  state  correctly  the  degree  of  care  required 
of  the  defendant  In  the  operation  of  its  train.    The  first  instruction  sets  out 
the  state  of  facts  on  which  the  plaintiff  was  entitled  to  recover  if  the  jury 
accepted  as  true  the  version  of  the  transaction  given   by  her  and  her  bod. 
The  only  question  we   deem  it  necessary  to  decide  is  whether  the  seventh 
instruction  fairly  submitted  to  the  jury  the  state  of  facts  shown  by  the  evi- 
dence for  the  defendant  on  which  it  sought  exoneration  from  liability.    We 
have  had  great  difQculty  to  determine  just  what  the  jury  were  authorized  to 
understand  the  court  meant  by  the  instruction.     If  the  first  clause  of  it  was 
meant  as  the  converse  of  No.  1,  then  there  was  no  necessity  for  the  second 
clause.    The  instruction  can  not  mean  that  the  plaintiff  could  not  recover 
unless  she  was  thrown  down  by  a  sudden  jerk  from  the  backward  movement 
of  the  train  after  it  had  stopped,  for  by  the  last  clause,  if  the  plaintiff  left  her 
se&t  before  the  train  reached  the  station  and   stood  in   the  door  and  was 
oaused  to  fall  by  the  ordinary  stopping  of  the  train,  yet  she  could  recover 
unless  she  did  this  negligently,  and  but  for  her  own  negligence  she  would 
not  have  been   hurt.     Taking  the  entire  instruction   together,  we  conclude 
its  fair  meaning  to  the  jury  was  that  if  the  plaintiff  left  her  seat  and  went 
to  the  door  while  the  train  was  still  moving,  and  while  standing  there  was 
caused  to  fall  by  the  ordinary  stopping  of  the  train,  the  jury  was  still  war- 
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ranted  to  find  for  her  unless  they  believed  that  in  so  doinff  she  failed  to 
exercise  snch  care  as  might  be  ordinarily  expected  of  a  person  of  usual  pru- 
dence situated  as  she  was,  and  but  for  this  would  not  have  been  injured. 
The  question  then  arises,  is  this  the  law  of  the  case? 

It  is  a  matter  of  common  knowledge  that  as  a  rapidly  rolling  passenger 
train  stops  at  a  station  there  is  a  forward  movement  of  persons  even  sitting 
in  the  car.  This  movement  is  much  more  pronounced  when  one  is  standing 
up,  and  there  is  greater  danger  of  an  old  person  falling  than  in  the  case  of 
one  younger,  or  who  is  on  the  lookout  from  experience  for  the  forward  surge 
of  the  body,  just  as  the  train  abruptly  stops.  The  railroad  company  is  not 
responsible  for  this.  No  amount  of  care  can  avoid  it.  It  is  not  due  to  any 
jolt  or  jar  of  the  train,  but  simply  to  the  fact  that  the  body  of  the  person 
standing  up  continues  to  move  forward  when  the  feet  resting  on  the  floor  of 
the  car  have  stopped.  It  is  safest  for  passengers  on  railway  trains  to  keep 
their  seats  until  the  train  stops.  If  they  leave  their  seats  when  the  train  is 
approaching  the  station  they  take  the  risk  of  those  things  which  are  inci- 
dental to  the  stopping  of  the  train  in  the  usual  way  and  with  proper  care. 
In  Hughlett  v.  L.  &  X.  R.  R.  Co.,  16  Ky.  Law  Rep.,  178.  the  court  said: 
**A11  who  board  trains  as  passengers  know  that  the  announcement  is  usually 
made  as  the  trains  approach  to  a  depot  before  it  actually  reaches  it,  to  enable 
passengers  to  prepare  for  leaving." 

A  passenger  is  not  required  to  keep  his  seat  during  his  whole  journey.  He 
may  move  from  one  part  of  the  car  to  another.  When  the  train  approaches 
his  station,  and  it  is  announced,  he  may  prepare  to  leave  the  train.  Whether 
be  is  wanting  in  reasonable  care  in  leaving  his  seat  then  and  standing  in 
the  aisle  is  a  question  for  the  jury,  if  while  so  standing  he  is  injured  by 
some  jerk  or  bump  of  the  train  not  incidental  to  its- proper  management. 
(New  Jersey  R.  R.  Co.  v.  Pollard,  92  Wal.,  841;  Treat  v.  Boston,  &c.,  R.  R. 
Co.,  181  Mass..  871;  6  Am.  &  Eng.  Ency.  of  Law,  682;  6  Cycy.,  660,  and  cases 
cited. )  A  passenger  who  rides  in  a  place  more  dangerous  than  that  intended 
for  passengers,  and  is  there  hurt  by  the  usual  and  proper  operation  of  the 
train,  when  he  would  not  have  been  hurt  had  he  remained  in  his  seat,  can 
not  be  said  to  have  been  injured  by  the  negligence  of  the  carrier.  In  the 
case  at  bar.  if  the  evidence  for  the  defendant  is  true,  there  was  no  negligence 
on  its  part,  and  the  proximate  cause  of  the  accident  was  the  old  lady's  plac- 
ing herself  at  the  car  door  before  the  train  stopped.  In  lieu  of  instruction  7 
the  court  should  have  instructed  the  jury  that  if  they  believe  from  the  evi- 
dence that  before  the  train  stopped  at  the  station  the  plaintiff  left  her  seat 
and  stood  up  nt  the  door  of  the  car,  and  while  standing  there  was  caused  to 
fall  by  the  stopping  of  the  train  in  the  usual  manner,  with  no  more  jerk  than 
was  incidental  to  the  stopping  of  the  train  in  the  exenuse  of  proper  care  as 
defined  in  instruction  8,  they  should  find  for  the  defendant.  The  court  gave 
no  distinct  instruction  on  contributory  negligence,  and.  in  addition  to  the 
instruction  indicated,  the  jury  should  have  been  instructed  in  effect  that, 
although  the  defendant  was  negligent  as  above  defined,  still  it  was  incum- 
bent on  tiie  plaint itf  to  exercise  such  care  for  her  own  safety  as  might  be 
ordinarily  expected  of  a  person  of  usual  prudence  of  her  age  and  condition, 
situated  as  she  was,  and  if  she  failed  to  exercise  such  care,  and  but  for  this 
would  not  have  been  injured,  she  could  not  recover. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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GEORGETOWN    WATER    CO.   ▼.   FIDELITY    TRUST    AND    SAFETY 
VAULT  CO.'S  TRUSTEE,  &c. 

MONTGOMERY,  &c.  v..  SAME. 

(Filed  January  16,  1904.) 

1.  Sale  of  mortgaged  property— Appeals— Where  upon  an  appeal  from  an 
order  confirming  a  sale  of  mortgaged  property  the  court  held  that  the  sal& 
should  be  confirmed  unless  the  mortgagee  could  show  that  the  surety  was. 
endangered,  the  sale  was  binding  where  there  was  no  such  fact  establishedi 
and  the  purchasers  were  liable  on  the  sale  bond. 

2,  Same— Receiver— Where  there  was  a  sale  of  mortgaged  property  ordered 
and  a  receiver  appointed  to  take  charge  of  it  the  court  could  not  require  the- 
receiver  to  control  and  operate  the  property  without  compensation,  and  the- 
holder  of  such  property  is  entitled  to  the  rents  and  profits  while  it  is  in 
possession. 

8.  Same — Corporations— Holders  of  bonds— The  holders  of  bonds  of  a  cor- 
poration, which  were  issued  upon  being  secured  by  a  mortgage,  should  share- 
In  the  proceeds  upon  a  sale  of  the  property  in  accordance  with  the  number- 
of  bonds  held,  and  although  such  bonds  were  taken  in  the  due  course  of 
business,  having  been  issued  by' a  corporation  organized  under  the  laws  of 
this  State,  they  are  subject  to  prior  equities  in  the  hands  of  an  assignee. 

4.  Same— Assignment— The  assignment  of  a  bond  of  a  corporation  which, 
had  been  ^ssued  upon  the  faith  of  a  mortgage,  the  person  making  the  assign- 
ment having  no  title  to  the  bond,  such  assignment  will  be  treated  in  an 
action  to  enforce  the  lien  as  an  assignment  of  the  proceeds  t>elonging  to  him, 
as  will  be  sufficient  to  satisfy  the  debt. 

6.  Same— Where  the  property  of  a  mortgaged  corporation  was  kept  in  re- 
pair, worn  out  parts  being  replaced,  iraproTements  made  and  all  net  earn- 
ings put  into  improvements,  causing  it  to  bring  when  sold  much  in  advanoe- 
of  what  it  was  worth  when  acquired,  the  rule  Is  that  such  chattels  attached 
to  the  realty  by  purchasers  at  sale  are  not  subject  to  lien  when  they  are  not. 
Intended  as  a  permanent  acquisition  to  the  freehold,  and  may  be  removed, 
without  substantial  impairment  of  the  property. 

M.  S.  Tyler,  H.  P.  Montgomery,  Victor  F.  Bradley,  A.  T.  Wood,  J.  W.  Rod- 
man, C.  M.  Thomas  and  R.  A.  Mitchell  for  appellants. 

W.  C.  Bell  and  R.  P.  Jacobs  for  appellees. 

Appeals  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  Georgetown  Water  Co.  was  incorporated  June  31,  1889;  the  inoor- 
porators  were  R.  A.  Mitchell.  John  Nichols  and  B.  H.  Patterson;  the  stock 
of  the  company  was  fixed  at  1100,000,  and  was  Issued  to  the  incorporators,, 
they  transferring  to  the  corporation  a  contract  made  by  them  with  the  city 
of  Georgetown  in  payment  of  the  stock.  They  put  into  the  company  each 
14,000.  They  bought  ground,  erected  a  plant,  and  laid  mains.  They  also 
bought  electrical  machinery  for  an  incandescent  light  system.  They  bor- 
rowed from  a  bank  at  Pineville  110,000.  They  owed  the  Central  Thomp- 
son-Houston Co.,  of  Cincinnati,  for  machinery,  about  18,000.  In  January, 
IftK),  they  organized  the  Georgetown  Electric  Light  Co.,  but  no  businesa 
appears  to  have  been  done  in  the  name  of  this  company,  everything  bein^ 
transacted  in  the  name   of  the  Georgetown  Water  Co.    On  April  15, 1890,  the> 
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^ater  comi)auj  executed  a  mortgage  to  the  Fidelity  Trust  and  Safety  Vault 
Co.,  as  trustee,  for  the  bondholders  to  secure  seventy  bonds  of  tfiOO  each, 
Nvlth  interest  at  6  per  cent.,  having  coupons  attached,  due  in  twenty  years. 
TFhe  mortgage  was  upon  all  the  property  of  the  company,  real  and  personal. 
Including  privileges  and  franchises  then  owned  or  thereafter  to  be  acquired 
by  it,  "the  said  property  (as  recited  in  the  mortg^e)  consisting  in  part  of 
the  waterworks  plant,  pipes  and  mains  of  said  first  party  in  the  county  of 
Scott  and  town  of  Georgetown,  and  its  electric  plant  erected,  and  to  be 
erected,  with  all  appliances,  machinery,  etc.,  together  with  all  other  prop- 
erty of  every  kind  as  hereinbefore  stated. " 

The  mortgage  also  provided  that  when  any  of  the  machinery  became  worn 
t)ut  the  first  party  should  have  the  right  to  replace  it  with  new  machinery 
of  equal  or  better  quality,  and  might  then  dispose  of  the  old  machinery,  the 
clause  concluding  with  these  words:  "And  the  lien  of  this  mortgage  shall 
attach  to  such  new  machinery  or  other  property  that  may  be  acquired  and 
added  by  said  party  of  the  first  part."  In  July,  1890,  they  bought  out  the 
<j}eorgetown  Gas  Co.  and  consolidated  the  three  companies  in  the  name  of  the 
Georgetown  Water  Co.  In  payment  of  the  machinery  bought  of  the  Central 
Thompson-Houston  Co.  they  delivered  to  it,  according  to  contract,  ten  of 
the  mortgage  bonds*  referred  to,  leaving  a  balance  due  it  of  about  18,000. 
They  ran  the  electric  plant  in  the  summer,  the  gas  plant  in  the  winter,  and 
it  would  seem  from  the  evidence  that  the  profit  from  the  operation  of  the 
.plants,  including  the  waterworks,  was  small.  On  February  8,  1881,  the 
Central  Thompson -Houston  Co.  filed  an  ordinary  action  in  the  Montgomery 
Common  Pleas  Court  against  the  Georgetown  Water  Co.  to  recover  the  bal- 
ance of  its  debt.  ^  The  case  was  tried  at  the  September  term,  1801,  of  the 
-tx)urt,  and  the  plaintiff  recovered  judgment  for  the  amount  sued  for.  On 
November  6,  1891,  the  Georgetown  Water  Co.  borrowed  from  the  Fidelity 
Trust  and  Safety  Vault  Co.  I10,1M)0,  executing  therefor  its  note,  due  in  six 
months,  with  Nichols,  Mitchell  and  Patterson  as  sureties,  and  also  securing 
the  note  by  pledging  with  the  company  fifty -four  of  the  mortgage  bonds  re- 
ferred to.  This  110.000  was  used  to  pay  the  debt  to  the  Pineville  bank,  above 
^referred  to.  They  had  still  in  their  hands  six  of  the  seventy  mortgage  bonds, 
having  delivered  ten  to  the  Central  Thompson -Houston  Co.  and  fifty -four  to 
the  Fidelity  Trust  and  Safety  Vault  Co.  Of  these  six  bonds  Mitchell  took 
two  and  Nichols  four.  Nichols  turned  over  the  four  he  had  to  John  L.  Cas- 
-eell,  who  was  his  ^curity,  and  to  whom  he  a.ssigned  all  his  interest  in  the  . 
'Company.  On  March  8,  1892,  the  Central  Thompson-Houston  Co.,  having 
had  execution  i.ssued  on  Its  judgment  and  returned  no  prox>erty  found,  filed 
•an  equity  ticilon  in  the  Montgomery  Common  Pleas  Court,  seeking  to  sub- 
ject the  property  of  the  water  company  to  its  debt,  and  to  have  it  placed  in 
the  bands  of  a  receiver.  In  that  case  a  judgment  was  entered,  directing  a 
-sale  of  the  property  of  the  water  company,  subject  to  the  mortgage  above 
referred  to.  The  sale  was  had,  and  appellants,  H.  P.  Montgomery  and 
t)thers,  were  the  purchasers,  at  the  price  of  13,526.  The  sale  was  reported  to 
the  court,  and  confirmed.  A  writ  of  possession  was  issued  in  favor  of  the 
purchasers,  and  they  were  placed  in  possession  of  the  property.  After  all 
this,  the  water  company  prosecuted  an  appeal  to  this  court  from  the  judg- 
ment in  the  ordinary  action  in  favor  of  the  Central  Thompson-Houston  Co., 
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ftzid  also  from  the  judgment  in  their  favor  in  the  equity  action.    The  judgt. 
ment  in  the  ordinary  action  was  reversed  for  an  error  in   the  instructions. 
(Georgetown  Water  Co.  v.  Central  Thompson -Houston  Co.,  17  Ky.  Law  Rep.,. 
1370.)    The  case  was  returned  to  the  circuit  court,  where  it  was  tried  again,, 
the  plaintiff  recovering  as   before,  and  this  judgment  on  a  second  appeal, 
was  affirmed  by  this  court.     (Georgetown  Water  Co.  v.  Central  Thompson-. 
Houston  Co. ,  20  Ky.  Law  Rep. .  1699. )    On  the  original  hearing  of  the  equity- 
case  the  judgment  of  sale  and  the  confirmation  of  the  sale  were  both  re-^ 
versed;  but  on  petition  for  rehearing,  the  court's  attention  being  called  to. 
the  condition  of  the  pleadings,  the  opinion  w^as  modified,  and  it  was  held 
that  the  sale  must  stand  except  as  to  the  trust  company,  and  that  as  to  it  it. 
should  be  permitted  to  stand   unless  the  trust  company  showed  that  its. 
security   had  been  endangered.      The  court    said:    ** Evidently   the  plant 
brought  what  it  was  worth;  the  purchasers  are  not  complaining;  the  water- 
company  can   not  do  so;  and.  In   our  opinion,  the  trust  company  has  not. 
shown  that  its   interests  are  at  all  prejudiced   by  the  order  confirming  the 
sale.     The  order  of  confirmation,  therefore,  will  not  be  disturbed  here,  and 
the  former  opinion   is  modified  to  that  extent.  '  While  this  modification  is. 
made  in  the  original  opinion,  the  judgment  must  stand  reversed  as  to  the 
Fidelity  Trust  Co.,  so  that  the  rights  of  the  bondholders  ^t  represents  may 
not  be  affected  of  prejudiced   by  the  sale  to  the  appellees,  and  any  lien  it. 
may  have  in  its  own  right,  or  for  those  it  represents,  on  the  property  of  the . 
water  company,  its  rights  and  franchises,  will  be^retained  as  if  no  such  judg- 
ment had  been  rendered.     On  the  return  of  the  case  the  judgment,  in  so  far 
as  it  affects  the  Fidelity  Trust  Co.,  will  be  set  aside,  with  the  right  of  the 
trust  company  to  show,  if  it  can,  by  appropriate  pleadings  and  proof,  that. 
Its  security  had  been  endangered  by  reason  of  the  sale  to  appellees,  and,  if 
BO,  the  sale  will  be  set  aside,  and  not  otherwise."    (Georgetown  Water  Co. 
V.  Central  Thompson-Houston  Co.,  17  Ky.  Law  Rep.,  1270.) 

No  steps  appear  to  have  been  taken  by  the  trust  company  in  the  circuit, 
court  to  show  that  its  security  was  endangered,  but  at  t^le  next  term  of  this 
court  a  motion  was  made  that  the  court  withdraw  the  modified  opinion. 
The  motion  was  overruled.  (Georgetown  Water  Co.  y.  Central  Thompson- 
Houston  Co.,  18  Ky.  Law  Rep.,  711.)  A  year  or  more  after  this,  on  January 
19,  1898,  the  Fidelity  Trust  and  Safety  Vault  Co..  as  trustee  for  the  bond- 
holders, instituted  an  equity  action  in  the  Scott  Circuit  Court,  mailing  all 
parties  in  interest  defendants,  and  seeking  the  foreclosure  of  the  mortgage. 
Montgomery  and  his  associates  who  had  organized  themselves  into  the 
Georgetown  Water  Supply  Co.  were  in  possession  of  the  property,  and  has 
been  since  thuy  were  put  in  possession  of  it  under  their  purchase.  The  town 
of  Georgetown  had  nearly  doubled  in  size  since  the  year  1889.  The  incan- 
descent light  system,  which  was  originally  put  in,  was  suifable  only  for 
lighting  residences  and  the  like.  To  light  the  streets  of  the  town  they  had 
put  in  an  arc  light  system  in  addition  to  the  incandescent  system.  There 
were  only  about  fifty  poles  up  when  they  took  change.  They  bought  and 
put  up  something  over  three  hundred  more.  They  extended  the  lines  until 
now  they  have  about  fifteen  miles  of  electric  light  line.  They  also  put  in 
additional  water  mains  as  demanded  by  the  exigencies  of  the  public  necesi 
sities,  in  order  to  preserve  the  franchises  ot  the  company,    The  machinery 
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t>f  the  arc  system  was  separate  from  the  maohinery  of  the  inoandesoeDt  light 
system,  and  could  be  moved  without  injury  to  the  freehold.  They  put  it  in 
upon  the  idea  that  they  would  have  the  right  to  remove  it  when  they  were 
required  to  give  up  the  property.  After  this  suit  was  brought  the  court 
Allowed  them  to  remove  all  the  machinery  from  the  lot  where  it  stood  to  the 
lot  of  the  street  railway  company  upon  their  giving  bond  that  they  would 
return  it  to  the  original  lot  when  required  by  the  court.  After  they  re- 
moved the  machinery  to  the  premises  of  the  street  railway  company  they 
added  other  machinery,  costing  them  $4,800.  When  the  court  required  the 
machinery  which  had  been  removed  to  be  returned  to  the  lot  of  the  George- 
town Water  Co. ,  he  allowed  them  to  retain  the  additions  which  they  had 
purchased  and  had  on  the  lot  of  the  street  railway  company,  amounting  to 
f4,800;  but  refused  to  allow  them  to  remove  the  arc  light  system  or  the  other 
additions  which  they  had  made  to  the  plant  before  its  removal  from  the 
original  lot.  and  ordered  the  whole  property  sold,  giving  them  no  compensa- 
tion for  their  betterments,  which  had  cost  them  something  over  112,000.  He 
also  held  that  they  were  responsible  to  the  bondholders  for  the  rent  of  the 
property  while  in  their  possesfiion,  from  the  time  that  a  motion  to  put  the 
property  in  the  hands  of  a  receiver  had  been  made  and  overruled  in  that 
action  at  a  preceding  term. 

After  the  note  for  tlO.OOO  to -the  Fidelity  Trust  and  Safety  Vault  Co.  fell 
due  Mitchell,  as  surety,  was  forced  to  pay  it;  the  notes  and  bonds  pledged 
to  secure  it  were  then  turned  over  to  him.  He  turned  over  the  bonds  to  E. 
S.  Jameson,  his  brother-in-law,  who  was  his  surety,  who  held  them  for  a 
while  and  finally  sent  them  to  Mitchell,  who  pledged  them  .to  various  parties 
to  secure  loans  made  in  the  main  to  his  mother,  Ann  E.' Mitchell.  R.  A. 
Mitchell  sent  one  of  the  bonds  to  E.  H.  Patterson,  in  Philadelphia,  to  ex- 
hibit it  to  some  persons  there  to  whom  they  were  trying  to  make  a  sale  of 
the  property.  Patterson  kept  this  bond  and  hypothecated  to  it  to  D.  B. 
Logan  to  secure  a  debt  of  his  own.  The  money  which  Patterson  put  into 
the  concern  belonged  to  his  wife,  and  he  transferred  to  her  his  interest  in 
the  corporation.  The  court,  on  final  hearing,  held  that  the  mortgage  in- 
cluded property  acquired  after  it  was  executed  and  not  owned  by  the  George- 
town Water  Co.  when  the  mortgage  was  given ;  that  H.  P.  Montgomery 
and  his  associates  having  purchased  subject  to  the  mortgage,  simply  stood 
in  the  shoes  of  the  Georgetown  Water  Co. ,  and  could  not  question  the  lien 
of  the  mortgagee  on  the  after- acquired  property;  that  $37,000  had  been  put 
Into  the  plant,  made  up  of  $12,000  contributed  by  Nichols,  Patterson  and 
Mitchell,  $10,000  borrowed  from  the  trust  company,  and  $5,000  of  the  account 
of  the  Central  Thompson -Houston  Co.  for  the  machinery  furnished  which 
had  been  paid  in  the  ten  bonds  of  $600  each  accepted  by  that  company  at 
par;  that  Nichols  transferred  to  Caswell  and  that  Patterson  transferred  to 
Logan  the  bonds  referred  to  in  due  course  of  trade,  and  that  Cassell  and 
Logan  took  them  free  of  prior  equities.  He  adjudged  the  property  tiO  be 
sold  and  after  the  payment  of  certain  prior  debts  not  here  in  dispute,  five 
twenty-sevenths  of  the  proceeds  should  be  paid  to  the  Georgetown  Water 
Supply  Co.,  the  assignee  of  the  Central  Thompson -Houston  Co.,  as  the  part  of 
the  proceeds  coming  on  the  five  bonds  held  by  it;  that  twenty-two  twenty- 
sevenths  of  the  proceeds  should  constitute  a  fund  for  the  payment  of  the 
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othar  bonds;  that  Cassell  and  Logan  should  be  paid  the  part  of  the  proceeds 
represented  by  their  bonds;  that  out  of  the  proceeds  of  the  fifty-four  bonds 
held  by  the  trust  company  as  collateral  Mitchell  should  be  paid  the  $10,000 
he  had  paid  the  trust  company,  with  its  interest;  and  that  the  remainder  of 
the  proceeds  of  these  bonds  belonged  equally  to  Mitchell,  Patterson  and 
Nichols,  or  their  assigns.  The  water  supply  company  offered  to  surrender 
the  property  to  the  court  when  the  Judgment  was  entered;  the  court  re- 
fused to  permit  this,  and  ordered  it  to  retain  possession  of  the  plant  and 
operate  it  lipon  the  same  terms  as  if  the  company  had  been  appointed  a  re- 
ceiver until  delivereti  to  the  purchasers,  except  the  company  should  receive 
no  oompen.sation  for  its  services  as  receiver  and  kept  a  full  and  accurate  ac- 
count of  the  receipts  and  expenditures  in  the  operation  of  the  plant,  and  re- 
port them  to  the  court  at  the  next  term.  From  this  judgment  all  the  parties 
have  appealed.  The  property  was  sold  under  the  judgment  and  brought 
430,000.  The  sale  was  confirmed.  The  court  al.so  ortlered  Montgomery  and 
his  associates  to  pay  their  bond  executed  upon  their  purchase  of  the  property 
subject  to  the  mortgage  al)ove  referred  to,  this  bond  having  never  been 
collected. 

It  was  held  by  this  court  in  the  modified  opinion  that  the  order  of  con- 
flrmation  of  the  sale  to  Montgomery  and  his  associates  would  not  be  dis- 
turbed here,  and  that  on  the  return  of  the  case  it  might  be  set  aside  if  the 
trust  company  showed,  by  appropriate  pleadings  and  proof,  that  its  security 
had  been  endangered,  but  that  otherwise  the  sale  should  stand.  The  sale 
was,  therefore,  left  in  effect  by  this  court.  The  trust  company  did  not  show 
by  pleading  or  proof  that  its  security  had  been  endangered;  and  no  order 
was  made  setting  aside  the  sale.  The  court,  therefore,  properly  ordered  the 
purchasers,  Montgomery  and  his  associates,  to  pay  their  sale  bond.  Their 
dale  standing,  and  they  being  required  to  pay  the  purchase  money,  they  held 
the  property  as  purchasers,  and  are  not  liable  to  tlie  Georgetown  Water  Co. 
or  the  bondholders,  or  the  trustee  for  them,  for  the  rents  on  the  property. 
The  mortgagee  is  only  entitled  to  the  rents  from  the  time  that  he  has  a  re- 
ceiver appointed  to  save  them  for  him.  When  the  motion  was  made  for  a 
receiver  and  was  overruled,  the  remedy  of  the  mortgagee  was  to  appeal.  He 
could  not  acquiesce  in  the  decision  of  the  court  refusing  to  appoint  a  receiver 
and  then  hold  the  defendant  accountable  for  the  rents.  If  the  Georgetown 
Water  Co.  had  remained  in  possession  it  would  have  been  entitled  to  the 
rents  up  to  the  confirmation  of  the  sale,  and  Montgomery  and  his  associates 
succeeding  to  all  the  rights  of  the  water  company  are  entitled  to  the  rents  of 
the  property  while  in  their  possession.  This  Is  what  they  obtained  by  their 
purchase.  The  court  had  no  authority  to  order  them  to  operate  the  plant  as 
receiver  without  compensation.  The  court  might  have  appointed  a  receiver 
for  the  property  if  he  had  seen  fit  to  do  so,  but  he  could  not  require  the  de- 
fendant to  act  as  receiver,  and  assume  the  responsibilities  of  the  position 
over  its  objection. 

The  Georgetown  Water  Co.  was  incorporated  by  articles  filed  in  the  county 
court  under  the  General  Statutes.  It  had  no  power  by  law  to  issue  coupon 
bonds  which  should  pass  by  delivery.  The  paper  issued  by  it  was  dot  placed 
on  the  footing  of  a  bill  of  exchange  as  provided  by  the  statute.  Although 
the  bonds  had  coupons  attached  to  them  and  were  payable  to  bearer,  they 
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were  In  legal  effect  only  promissory  notes,  and  each  assifi^nee  took  tbeiu  sub- 
ject  to  prior  equities.  (Richie  v.  Cralle,  108  Ky.,  488;  Fidelity  Trust  anil 
Safety  Vault  Co.  v.  Carr,  24  Ky.  Law  Rep. ,  156,  and  cases  cited. )  None  of 
the  bondholders,  therefore,  are  protected  by  the  fact  that  they  took  the  bonds 
in  the  due  course  of  business  and  without  notice.  We  find  no  evidence  in 
the  record  that  tho  corporation  ever  disposed  of  the  four  bonds  which  Nichols 
took  possession  of  and  delivered  to  Cassell  or  the  two  which  Mitchell  took 
possession  of  and  disposed  of  as  his  own.  These  bonds  were  the  pijoperty  of 
the  corporation,  and  not  having  been  disposed  of  by  it,  remain  its  property, 
and  can  not  be  enforced  in  this  action  as  a  lien  on  its  plant.  The  ten  bonds 
delivered  to  the  Central  Thompson-Houston  Co.  and  the  fifty-four  bonds  de- 
livered to  the  trust  comptiny  as  collateral  to  the  note  of  $10,000  are  the  only 
bonds  which  constitute  a  Hen  on  the  property.  After  the  prior  claims,  as 
adjudged  by  the  circuit  court,  are  paid,  ten  sixty-fourths  of  the  fund  remain- 
ing should  be  applied  to  pay  the  ten  bonds  sold  to  the  Central  Thompson- 
Houston  Co. ,  and  fifty-four.  Rlxty -fourths  of  it  to  pay  the  fifty-four  bonds 
pledged  to  the  trust  company  to  secure  its  note.  The  trust  company  had 
the  right  to  look  to  che  entire  proceeds  of  these  bonds  for  the  payment  of  its 
debt,  and  when  Mitchell  paid  the  debt  as  surety  he  succeeded  to  all  the 
rights  of  the  trust  company,  and  had  the  right  to  look  to  the  entire  proceeds 
of  the  fifty-four  bonds  for  the  repayment  of  his  money  and  interest.  The 
remainder  of  the 'proceeds  of  these  fifty-four  bonds,  after  the  payment  of 
Mitchell's  debt  with  interest,  is,  as  between  it  and  Mitchell,  the  pi-operty  of 
the  water  company;  for  Mitchell  has  no  claim  on  them  except  the  lien  for 
the  reptiyment  of  his  money,  with  interest.  If  the  ten  bonds  held  by  the 
Central  Thompson-Houston  Co.  are  not  paid  in  full  by  ten  sixty-fourths  of 
the  net  proceeds  of  the  sale  above  directed  to  be  paid  upon  them,  the  remain- 
der of  the  principal  and  interest  of  these  bonds  should  be  paid  in  full  gut  of 
the  funds  set  apart  to  the  water  company  aft.er  the  payment  of  Mitchell's 
debt  out  of  the  proceeds  of  the  fifty-four  bonds  as  above  indicated,  for  the  water 
company  is  the  obligor  in  the  Ix>nds  held  by  the  Central  Thompson -Houston 
Co. ,  and  must  discharge  its  obligation  out  of  the  funds  coming  to  it  before  it 
can  be  allowed  to  withdraw  any  part  of  the  proceeds  of  the  sale.  The  sub- 
stance of  the  situation  as  between  the  Central  Thompson-Houston  Co.  and  th» 
water  company  is  that  the  former  company  holds  the  promise  of  the  latter 
to  pay  it  $5,000,  secured  by  a  lien  on  the  property  in  contest,  and  as  be- 
tween the  two  the  water  company's  right  to  the  proceeds  of  the  sale  is  sub- 
ordinate to  the  lien  of  the  Central  Thompson-Houston  Co. 

When  all  the  bonds  are  thus  paid  off,  so  far  as  they  are  a  valid  lien  on  the 
property,  the  remainder  of  .^he  funds,  if  nothing  else  appeared,  would  be  the 
property  of  the  water  company;  and  the  question  arises  whether  this  fund 
thus  remaining  should  all  Ixj  adjudged  to  the  water  company,  or  whether 
Montgomery  and  his  associates  should  be  adjudged  compensation  out  of  it  to 
the  extent  of  its  enhancement  by  reason  of  the  betterments  placed  by  Mont- 
gomery and  his  associates  on  the  property.  The  proof  leaves  no  doubt  that 
Montgomery  and  his  associates  not  only  kept  the  plant  in  repair,  replacing 
what  was  worn  out,  but  put  in  the  arc  light  system,  extended  the  mains 
and  lines,  advancing  a  large  sum  of  money  for  this  purpose,  and  putting  all 
the   nee  earnings  of  the  company  into   it,  thus  causing  it  to  bring,  whea 
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finally  sold,  ISO; 000,  when  it  was  at  the  time  they  got  it,  under  the  evidence, 
worth  very  much  less.  The  rule  is  as  between  vendor  and  vendee  or  mort- 
gagor and  mortgagee  that  chattels  attached  to  the  realty  by  the  vendee  or 
mortgagor  are  not  subject  to  the  lien  wlien  they  are  not  intended  as  a  per- 
manent accession  to  the  freehold,  and  may  be  removed  without  substantial 
impairment  of  the  property.  In  Clore  v.  Lambert,  78  Ky.,  234,  a  steam  en- 
gine and  planing  mill  attached  to  a  building  by  bolts  and  screws  by  the- 
vendee  were  allowed  to  be  n^moved  after  a  suit  was  brought  to  enforce  the- 
vendor's  lien.  Under  the  rule  thus  declared  the  arc  light  system  and  other 
machinery  bought  by  Montgomery  and  his  associates,  which  might  he  re-- 
moved  from  the  building  without  injury  to  it,  might,  as  between  vendor 
and  vendee,  have  been  detached  and  taken  away.  But  it  is  insisted  that  the 
mortgage  in  this  case  provides  that  it  should  cover  after-acquired  property 
placed  on  the  land  by  the  water  company,  and  that  as  Montgomery  and  his 
associates  bought  subject  to  the  mortgage,  they  stand  in  the  shoes  of  the 
water  company,  and  can  not  be  heard  to  say  that  after- acquired  property 
which  they  bought  and.placed  on  the  land  is  not  covered  by  the  mortgage. 
Where  negotiable  bonds  have  been  issued  secured  by  a  mortgage  of  a  railway 
company  on  property  then  on  hand  or  thereafter  to  be  acquired,  the  mort- 
gage is  upheld  in  favor  of  the  bondholders  as  to  after-acquired  property ; 
otherwise  long-time  bonds  could  not  be  issued  and  money  raised  upon  them. 
(Westinghouse  Electric,  &c.,  Co.  v.  Citizens  St.  R.  R.  Co..  24  Ky.  Law  Rep., 
394;  Porter  V.  Steel  Co.,  12-i  U.  S.,  283;  Jones  on  Mortgages,  section  436.) 
But  where  no  bondholder  is  interested -and  the  controversy  is  between  the 
bona  flde  occupants  of  the  property  and  the  mortgagor  after  the  mortgage 
debt  has  been  satisfied,  a  different  question  is  presented.  As  between  them 
the  occupants  should  have  been  allowed  to  remove  from  the  premises  all 
such  fixtures  »s  were  removable  as  between  veudor  and  vendee.  To  illus- 
trate: If  it  had  turned  out  in  this  action  that  none  of  the  bonds  were  en- 
forcible  against  the  water  company,  and  that  there  was  no  lien  on  the 
property  under  the  mortgage,  it  would  hardly  be  maintained  as  between 
Montgomery  and  his  associates  on  the  one  hand  and  the  water  company  on 
the  other,  that  they  would  not  have  the  right  to  remove  from  the  property 
such  fixtures  as  are  removable  between  vendor  and  vendee;  for  the  stipula- 
tion in  the  mortgage  as  to  after- acquired  property  is  for  the  protection  of 
the  mortgagee,  and  affords  no  reason  for  putting  into  the  treasury  of  the 
water  company  the  property  of  the  purchaser  who  bought  subject  to  the 
mortgage  and  placed  the  chattels  on  the  property  on  the  idea  that  they  might 
remove  them  when  they  were  required  to  surrender  possession.  If  none  of 
the  bonds  had  been  sold  by  the  water  company  the  relation  of  mortgagor 
and  mortgagee  would,  in  effect,  exist  between  the  water  company  and  the 
parties  who  bought  subject  to  the  mortgage  and  held  possession  under  their 
purchase.  The  water  company  would  then  be  entitled  to  the  benefit  of  the 
mortgage  to  the  extent  of  the  amount  named  therein;  but  this  would  not 
enable  it  to  say  that  the  stipulation  of  the  mortgage  as  to  after-acquired 
property  placed  on  the  land  by  it,  made  for  the  benefit  of  the  bondholders, 
should  inure  to  its  benefit  as  against  the  purchasers  who  took  subject  to  the 
mortgage,   and  give   it  a  lien  on  their  after-acquired  property,  which  it 
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"would  not  otherwise  have.  If  the  water  company  had  paid  the  note  to  the 
trust  company,  and  had  taken  up  the  five  bonds  held  by  the  Central  Thomp- 
son-Houston Co.,  and  had  then  filed  this  suit  itself  to  have  the  mortgage  fore- 
"tUosed,  and  the  amount  of  the  mortgage  debt  paid  to  it,  it  oould  hardly 
maintain  that  it  was  entitled  to  have  a  foreclosnre  on  anything  more  than 
its  property,  or  that  Montgomery  and  his  associates  could  not  remove  any- 
thing in  that  event  from  the  premises  which  would  be  removable  between 
mortgagor  and  mortgagee.  Yet  this  is  in  substance  the  case  we  have  as  to 
the  surplus  left  after  the  payment  of  the  bonds,  as  the  bonds  were  not  nego- 
tiable, and  are  not  enforcible  against  the  water  company  further  than  as 
indicated.     (2  Jones  on  Mortgages,  section  1491.) 

We,  therefore,  conclude  that  out  of  the  surplus  left  after  the  payment  of 
the  bonds  which  would  otherwise  be  adjudged  to  the  water  company,  com- 
pensation should  be  made  to  Montgomery  and  his  associates  to  the  ext-ent 
that  the  price  which  the  property  brought  at  the  sale  was  enhanced  by  the 
betterments  placed  thereon  by  Montgomery  and  his  associates  which  were 
removable  by  them  under  the  rule  laid  down  in  C lore  v.  .Lambert.  This 
will  include  not  only  the  machinery  in  the  power  house,  but  the  additional 
water  mains  put  In  by  them,  and  the  additional  f^lectric  lines  put  up  by 
them,  for  these  could  be  disconnected  from  the  old  mains  and  lines  without 
any  impairment  of  their  value.  Nothing  will  be  allowed  for  repairs  on  the 
t)ld  plant,  or  the  old  mains  or  lines,  or  for  anything  which  was  put  in  to 
supply  the  place  of  what  was  originally  mortgaged,  but  worn  out.  The 
amount  of  compensation  to  be  allowed  them  is  not  the  coat  of  the  property 
which  they  added,  but  the  extent  to  which  these  additions  enhanced  the 
price  which  the  property  brought  at  the  sale  as  near  as  it  can  be  ascertained 
by  proof  of  what  the  whole  property  consisted  of  and  Its  value  and  proof  of 
■  the  value  of  the  additions  above  referred  to,  and  such  oiher  evidence  as  may 
be  had.  On  the  return  of  the  case  to  the  clicuit  court  it  will  be  referred  to 
a  commissioner  to  report  in  detail  what  additions  were  made  by  Montgomery 
and  his  associates  for  which  they  should  be  allowed,  as  above  explained, 
giving  the  value  of  each,  the  value  of  the  other  property  covered  by  the 
mortgage  and  to  asct>rtain  as  nearly  as  can  be  done  how  much  of  the  $80,- 
OX),  for  which  the  property  sold,  represents  the  additions  made  by  Mont- 
gomery and  his  associates,  for  which  they  should  be  compensated,  as  above 
explained. 

After  Montgomery  and  his  associates  are  paid  the  rest  of  the  fund  will  be 
adjudged  to  Mitchell,  PiUtersun  and  Cassell,  or  their  assigns,  Mitchell  being 
first  paid  1290.95,  as  adjudged  by  the  circuit  court.  The  assignment  of  the 
bond  to  D.  B.  Logan  should  be  treated  as  an  assignment  to  Logan  of  $250, 
with  interest  from  April  1,  1897,  out  of  Patterson's  share  of  the  proceeds. 
The  assignments  of  the  other  bonds  by  K.  A.  Mitchell,  or  his  assignees, 
should  be  treated  as  assignments  of  the  proceeds  of  the  bonds  as  herein  ad- 
judged, which  .should  be  paid  accordingly.  Patterson  took  no  title  to  the 
bond  which  Mitchell  sent  to  him  simply  to  show  to  others,  and  Patterson^s 
assignment  of  this  bond  to  Logan  should  be  treated  simply  as  a  transfer  by 
Potterson  to  Logan  of  enough  of  his  share  in  the  surplus  to  pay  Logan's 
debt  of  1260.  The  court  properly  held  that  this  surplus  should  be  equally 
divided  between  Patterson,  Mitchell  and  Nichols,  or  their  assigns. 


'^ 
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Judgment  reversed  and  oaase  remanded  for  further  prooeedlDgs  ooDsistent 
lierewlth. 

Whole  court  sittlug. 

Chief  Justice  Buniam  and  Judge  O'Rear  dissent  from  so  much  of  th« 
■opinion  as  gives  Montgomery  and  his  associates  compensation  for  their  bet« 
'ferments. 


BOOTH  &  CO.  V.  BETHEL. 

(Filed  February  16,  1904— Not  to  be  reported. ) 

Judgments— Where  upon  a  return  of  a  case  to  the  lower  court  it  is  tried  in 
strict  conformity  to  the  rule  laid  down  by  this  court,  the  judgment  will  not 
be  disturbed. 

H.  D.  Gregory  and  W.  W.  Symmes  for  appellants. 

Myers  &  Howard  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  rendered  on  the  former 
-appeal.  (Bethel  v.  Booth,  S?4  Ky.  Law  Rep.,  2024.)  It  was  there  held  that 
there  was  an  implied  contract  that  Booth  &  Co.  would  pay  Bethel  the  differ- 
-enoe  between  the  amount  paid  for  the  assets  of  the  store  and  its  actual  value 
on  the  day  the  purchase  was  made,  and  in  addition  would  compensate  Bethel 
for  the  loss  which  he  sustained  of  the  good  will  of  the  business.  On  the  re- 
turn of  the  case  to  the  circuit  court  it  was  tried  in  strict  conformity  to  the 
rule  thus  laid  down,  and  the  plaintiff  having  recovered  judgment  for  some- 
thing over  $800,  the  defendants  appeal. 

The  evidence  on  the  last  trial  is  much  the  same  as  when  the  case  was  here 
before.  The  opinion  on  the  former  appeal  is  the  hiw  of  the  case.  There  was 
-sufRcient  evidence  to  go  to  the  jury  as  to  the  authority  of  the  general  man- 
ager of  Booth  &  Co.  to  make  the  contract.  It  was  apparently  within  the 
«cope  of  his  general  authority,  and  the  defendants  had  received  the  benefits 
of  the  contract.  The  action  does  not  proceed  upon  the  idea  that  the  contract 
"was  a  valid  one,  which  could  be  enforced  against  them,  but  that  they  could 
not  be  allowed  to  retain  the  benefits  of  the  contract  after  they  repudiated  it, 
•and  that  as  Bethel  had  given  up  to  them  his  business  as  well  as  the  personal 
property  they  must  account  for  what  they  had  received. 

The  proof  as  to  the  amount  of  business  done  and  what  Bethel  was  making 
"Was  sufficient  to  go  to  the  jury  on  the  value  of  the  good  will  of  the  business, 
and  we  do  not  see  that  the  defendants  were  in  any  way  misled  by  the  rulingg 
of  the  court.  On  the  contrary,  they  seem  to  have  presented  fully  their  evl» 
dence  on  the  subject. 

While  the  verdict  is  large,  as  there  have  been  three  trials  of  the  case  and 
the  evidence  was  conflicting,  we  deem  it  improper  to  disturb  the  verdict. 
The  credibility  of  the  witnesses  was  for  the  jury,  and  their  verdict  shows 
that  they  believed  the  plaintiff  and  his  witnes.ses. 

Judgment  affirmed. 
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METROPOLITAN  LIFE  INS.  CO.  v.  MOORE. 
(Filed  February  16,  1904.) 

1.  Insurance— Construction  of  statutes— By  the  proTlslons  of  section  679^ 
Kentucky  Statutes,  where  the  application  for  Insurance  Is  not  attached  tOi 
the  policy  it  shall  not  be  received  as  evidence  in  a  controversy  between  the 
insured  and  the  company. 

2.  Same— Where  it  was  not  shown  upon  the  trial  in  an  action  to  recover- 
tipon  a  policy  of  insurance  that  the  unsoundness  of  health  of  insured  occurred 
between  the  application  and  medical  exiimination  and  delivery  of  the  policy, 
the  provision  in  the  policy  that  it  shall  not  be  bindinfi;  '^unless  upon  the 
date  of  delivery  the  insured  is  alive  and  in  sound  health."  such  defense  i» 
not  available,  and  the  company  must  rely  on  the  statements  in  the- applica- 
tion,-and  not  upon  this  clause  in  the  policy. 

R.  H.  Cunningham  and  F.  M.  Sackett  for  appellant. 

John  C.  B.  Hall  and  C.  J.  Waddill  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  a'ppeal  brings  in  review  the  judgment  of  the  oourt  on  a  policy  for 
16,000  on  the  life  of  Abram  R.  Moore  for  the  benefit  of  the  appellee,  Annie 
M.  Moore.  The  policy  did  not  have  attached  to  it  a  correct  copy  of  the  ap- 
plication, as  signed  by  the  applicant,  and  not  being  so  attached  section  679,. 
Kentucky  Statutes,  declares  that  it  shall  not  be  received  as  evidence  in  any 
oontroversy  between  the  parties  to  or  interested  in  the  policy*  and  shall  not 
be  considered  a  part  of  the  policy  or  of  the  contract  between  such  parties.. 
(Provident  Assurance  Society  v.  Beyer,  83  Ky.  Law  Rep.,  8460;  Rice  v. 
Rice,  28  Ky.  Law  Rep.,  635;  Manhattan  Ins.  Co.  v.  Meyers,  22  Ky.  Law 
Rep.,  876;  Provident  Assurance  Society  v.  Puryear,  22  Ky.  Law  Rep.,  980; 
Supreme  Commandery  v.  Hughes,  24  Ky.  Law  Rep.,  984.) 

In  view  of  the  statutes,  as  interpreted  by  this  court,  the  application  can- 
not be  considered  in  determining  the  rights  of  the  parties  to  this  contro- 
versy. There  is  another  defense  liased  upon  a  condition  in  the  terms  on  the 
policy  itself,  and  which  is  as  follows:  "No  obligation  is  assumed  by  this 
company  upon  this  policy  until  the  first  premium  had  been  paid,  and  the 
policy  duly  delivered,  nor  unless  upon  the  date  of  delivery  the  insured  ia 
alive  and  in  sound  health." 

It  is  pleaded  in  the  answer  that  the  insured  was  not  in  sound  health  when 
the  policy  was  delivered,  and,  therefore,  it  is  argued  that  the  policy  is  void 
and  never  created  any  obligation  upon  the  company.  The  policy  seems  to 
have  been  delivered  on  the  6th  of  November,  1901,  and  the  insured  died  in 
June,  1903.  It  was  nut  pleaded  'that  there  had  been  any  material  change  in 
the  health  of  the  Insured  between  the  date  of  the  application  and  the  time 
the  policy  was  delivered.  The  information  obtained  by/the  application  and 
the  medical  examination  necessarily  relates  to  the  family  history  of  the  in- 
sured, his  previous  condition  of  health  and  the  condition  of  his  health  at  the 
time  of  the  examination.  It  will  be  observed  that  in  the  condition  quoted 
It  is  stilted  the  policy  Is  not  binding  "unless  upon  the  date  of  delivery  the 
insured  is  alive  and  in  sound  health." 

This  clause  does  not  have  reference  to  any  unsoundness^of  health  at  the 
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time  of  or  previous  to  the  application  and  medical  examination.  Although 
Insured  had  not  been  in  sound  health  at  that  time,  and  there  had  been  no 
material  "change  since  then  and  the  delivery  of  the  policy,  the  clause  would 
not  reiKter  it  void.  When  it  is  not  shown,  as  in  this  case,  that  the  unsound- 
ness lyf  health  did  not  occur  between  the  application  and  medical  ezamina- 
tlOB  and  the  delivery  of  the  policy,  the  company  must  rely  in  the  statements 
in  the  application  to  void  a  recovery  on  the  policy,  not  upon  the  clause  in 
iiuestlon.  A«  to  what  is  the  meaning  of  the  words  * 'sound  health,"  it  is 
unnecessary  here  to  define  or  to  state  what  unsoundness  of  health  would 
prevent  recovery,  nor  as  to  what  delay  would  estop  the  insurance  company 
from  pleading  the  cause  of  the  policy  referred  to  as  a  defense  to  an  action 
DD  the  policy. 

There  is  another  reason  why  the  appellant  did  not  show  its  right  to  pre- 
vent a  recovery  upon  the  policy.  The  annual  premium  on  the  policy  was 
^92d5. 15.  If  its  theory  be  K^orrect^  that  the  insured  was  not  in  sound  health 
«nd  the  policy  was  not  obllK&tory  upon  it,  then  before  it  could  prevent  a  re- 
covery on  the  policy  it  should  have  tendered  back  the  premiums  it  received. 
If  the  policy  created  no  obligation  on  it,  then  the  company  assumed  no  risk 
for  which  it  was  entitled  to  be  paid  the  $895. 16,  or  any  part  of  it,  nor  is  it 
•entitled  to  withhold  it.  It  has  not  earned  any  part  of  it.  Suppose  the  coijd- 
pany  had  brought  an  action  to  cancel  the  policy  for  the  reason  that  the  in- 
sured was  not  in  sound  health  when  it  was  delivered.  Most  certainly  would 
it  have  been  necessary  for  it  to  tender  back  the  money  it  had  received  to 
maintain  the  action.  The  mere  fact  that  the  Insured  had  accepted  the  iiolicy 
when  not  in  sound  health,  and  for  that  reason  it  was  not  obligatory  upon 
the  company,  would  not  impose  a  penalty  of  $i306.16  for  the  benefit  of  the 
company.  When  a  partji seeks  to  cancel  a  contract  upon  the  ground  of  fraud 
or  otherwise,  he  must  first  offer  to  restore  what  he  received  in  consideration 
of  the  contract.  If  A.  practices  fraud  upon  B.  in  the  exchange  of  property, 
and  B.  seeks  to  recover  the  property  which  he  let  A.  have,  he  is  not  entitled 
to  maintain  an  action  unless  he  tenders  back  what  he  received  in  the  trade.^ 
This  rule  is  applicable  to  the  case  at  bar. 

The  judgment  is  uifirmed. 


STEELE  V.  FARIS. 

(Filed  February  17,  1904— Not  to  be  reported.) 

'Evidence — Custom— Partners— Where  it  was  sought  to  establish  that  where 
iiwo  bid  on  a  mail  contract,  it  was  the  custom  to  enter  the  bid  only  in  the 
name  of  one  of  them,  and  it  is  not  clear  from  the  bill  of  exceptions  what 
the  ruling  of  the  court  was  Intended  to  be  on  the  admission  of  evidence  as 
to  the  partnership,  such  evidence  being  sometimes  excluded  and  at  other 
times  admitted,  and  it  not  being  a  reversible  error  to  have  admitted  such 
testimony  where  there  was  no  objection,  and  where  the  Instructions  fairly 
submitted  such  question  to  the  jury  the  verdict  of  the  jury  supporting  the 
existence  of  a  partnership  will  not  be  disturbed. 

G.  B.  Brock,  J.  A.  Craft  and  J.  W.  Alcorn  for  appellant. 

W.  R.  Ramsey,  Hazel  wood  &  Parker  and  H.  C.  Hazel  wood  for  appellee. 
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Appeal  from  Iiaurel  Giroult  Court. 
OpiDion  of  the  court  by  Judge  O'Bear. 

The  fact  to  be  established  Id  this  case  was  whether  A.  K.  Cook  and  S.  Q^ 
Steele  had  been  partners  in  the  bidding  for,  and  operation  of,  certain  mail 
route  contracts.  (See  statements  of  petition  Faris  v.  Cook,  110  Ky.,  867; 
88  Ky.  Law  Rep.,  898.) 

Certain  evidence  was  offered  by  the  surety  who  had  signed  the  contracts*, 
and  who  was  attempting  to  hold  Steele  as  a  partner  of  the  principal,  Cook, 
that  it  was  the  custom  at  the  time  these  contracts  were  made  for  partners- 
who  bid  on  such  contracts  to  enter  the  bid  in  the  name  of  only  one  of  the- 
firm.  It  is  not  quite  clear  from  the  bill  of  exceptions  and  evidence  what  the 
ruling  of  the  court  was  intended  to  be  on  the  admission  of  this  evidence,  for- 
we  find  that  in  a  number  of  instances  it  was  excluded,  in  two  instances  it 
was  admitted  over  objections,  in  several  others  it  was  admitted  without  ob- 
jection from  appellant.  So  that  if  it  was  error  to  have  admitted  it  to  be- 
proved  by  the  witnesses  when  the  objection  was  made,  it  was  not  reversible- 
error  to  have  admitted  it  where  the  objection  was  not  made.  If  the  same- 
fact  be  proved  without  objection  it  can  not  be  reversible  error  if  evidence  of 
the  fact  has  also  been  admitted  over  objection,  for  if  the  court  bad  excluded 
the  evidence  to  which  the  objection  was  interposed,  notwithstanding  that 
the  fact  would  have  been  established  by  other  evidence  not  objected  to. 

We  doubt  if  the  matter  sought  to  be  proved  as  a  custom  and  above  dis- 
cussed was  relevant  as  evidence  tending  to  show  that  Steele  and  Cook  were- 
in  fact  partners  in  these  transactions.  The  witnesses  who  testified  as  to  the 
supposed  custom  only  knew  of  two  firms  who  transacted  that  character  of 
business  under  that  practice.  How  long  they  had  so  conducted  it  was  not 
shown,  nor  was  it  shown  that  appellant  Steele  knew  of  the  custom,  or  that 
it  was  general  enough  for  him  to  have  known  of  it.  We  are  of  opinion  that 
the  instructions  fairly  submitted  the  question  to  the  jury  whether  in  fact 
Steele  and  Cook  were  partners  in  the  transactions,  and  the  evidence,  even 
aside  from  that  complained  of,  is  sufficient  to  have  sustained  the  verdict  ol 
the  jury  finding  the  partnership  to  have  existed. 

Perceiving  no  prejudicial  error  the  judgment  is  affirmed. 


PATTERSON  v.  MAYSVILLE  &  BIG  SANDY  R.  R.  CO.,  &c. 

(Filed  February  16,  1JK)4— Not  to  be  reported.) 

Master  and  servant— While  the  law  in  this  State  is  well  settled  that  if  the 
act  of  the  servant  was  committed  in  the  course  of  his  employment  and  while- 
acting  within  the  scope  of  his  authority  as  agent  of  a  corporation,  the  cor- 
poration may  be  held  liable,  a  corporation  is  not  linble  for  the  malicious 
aces  of  an  employe  which  were  not  committed  within  the  scope  of  his  au^ 
thority. 

A.  £.  Cole  &  Son  and  Allan  D.  Cole  for  appellant. 

W.  H.  Wadsworth  and  E.  L.  Worthington  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 


V 
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The  appellant,  William  Patterson,  brought  this  suit  against  the  Maysvill& 
St  Big  Sandy  B.  R.  Co.,  the  Chesapeake  &  Ohio  By.  Co.  and  C.  B.  Morarity. 
The  defendant,  Morarity,  was  not  brought  before  the  court  by  service  of 
summons,  and  the  defendant  corporations  filed  a  general  demurrer  to  each, 
paragraph  of  the  petition,  which  w^f^  ^^  three  paragraphs,  which  was  sus- 
tained by  the  trial  court,  and  plaintiff's  petition  dismissed,  and  he  has  ap- 
pealed. In  the  first  paragraph  of  his  petition  appellant  attempts  to  state  a. 
cause  of  action  for  assault  and  battery;  in  the  second,  for  false  imprison- 
ment;'and  in  the  third,  for  malicious  prosecution. 

At  common  law  these  separate  grounds  of  complaint  could  not  be  joined 
in  the  same  action,  but  in  the  Code  States,  where  each  cause  of  action  is 
founded  upon  and  grows  out  of  the  same  facts,  it  is  generally  held  that  they 
may  be  all  relied  upon  in  the  same  action,  when  stated  in  separate  para- 
graphs. Good  pleadings,  however,  require  that  the  petition  should  state 
the  facts  relied  on  for  recovery  in  plain,  direct  and  positive  language. 
Neither  of  these  simple  and  necessary  requirements  have  been  complied  with 
in  this  case,  and  we  have  found  some  difficulty  in  determining  the  exact 
facts  attempted  to  be  relied  on  in  this  action.  Going  upon  the  theory  that 
the  alleged  cause  of  action  grows  out  of  the  same  transaction,  and  oonsider- 
ing  each  paragraph  with  reference  to  this  fact,  the' first  paragraph  appeara 
to  allege  that  the  defendant,  Morarity,  was  a  conductor  in  charge  of  a  train 
operated  by  the  Chesapeake  &;  Ohio  By.  Co. ,  and  that  while  plaintiff  waa 
traveling  as  a  passenger  upon  this  train  near  Ashland  he  was  forciblj 
seized,  handcuffed  and  carried  by  the  agents  and  servants  of  the  company  to> 
Vanceburg;  and  that  the  defendants'  agent  in  charge  of  the  train  could 
have  prevented  all  these  injuries  upon  him.  The  second  paragraph  allegea 
that  Morarity,  while  in  the  employ  of  the  defendant  as  a  conductor,  caused 
and  permitted  him  to  be  assaulted  and  arrested  and  carried  along  the' streets- 
of  the  city  of  AHhland  to  a  certain  office  and  to  the  county  Jail,  and  suffered 
him  to  be  Imprisoned  therein;  and  publicly  carried,  handcuffed  as  a  pris- 
oner, through  the  counties  of  Boyd,  Greenup  and  Lewis  to  the  city  of  Vance- 
burg. In  the  third  paragraph  it  is  alleged  that  Morarity,  while  in  the  em- 
ployment of  the  defendant,  made  an  affidavit  before  the  county  judge  of 
Boyd  county,  charging  hira  with  the  crime  of  nipe  on  the  person  of  Jennie 
Bell  Murray,  whereupon  the  county  judge  Issued  a  warrant  for  his  arrest; 
and  that  by  authority  of  this  warrant  he  was  arrested  by  the  sheriff  of' 
Lewis  county  and  confined  in  the  Lewis  county  jail ;  that  the  grand  jury  of 
Lewis  county  refused  to  indict  him  for  the  offense,  and  he  was  subsequently 
discharged.  These  paragraphs,  taken  together,  appear  to  allege  that  the- 
plnintiff  was  arrested  at  Ashland,  Ky. ,  under  a  warrant  sworn  out  by  B.  C. 
Morarity  while  he  was  conductor  in  the  employ  of  the  Chesapeake  &  Ohio. 
By.  Co.,  charging  him  with  the  crime  of  rape,  committed  In  Lewis  county; 
that  he  was  arrested  under  the  warrant  and  taken  on  the  train  of  appellee- 
from  Ashland  to  Vanceburg,  and  confined  in  jail  until  after  the  investiga- 
tion by  the  grand  jury,  who  failed  to  indict  him. 

Neither  of  these  paragraphs  charge  that  the  prosecution  or  proceedings, 
against  appellant  were  instigated,  instituted  or  continued  by  the  directioix 
or  procurement  of  defendants.  The  only  connection  between  appellees  and 
the  alleged  injuries  to  appellant,  attempted  to  be  set  out  by  the  petition,  i& 
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that  one  of  their  conductors  set  the  prosecution  on  foot  bj  swearing  out  a 
warrant  for  his  arrest.  There  has  been  great  diversity  of  opinion  as  to 
whether  a  corporation  was  liable  for  damages  for  the  unauthorized  malicious 
acts  of  its  agents,  committed  in  the  course  of  their  employment.  But  in 
this  State  the  law  is  well  settled  that  if  the  act  of  the  servant  was  committed 
in  the  course  of  his  employment,  and  while  acting  within  the  scope  of  bis 
authority  as  agent  of  the  corporation,  that  they  may  be  so  held;  but  so  far 
as  we  are  advised  they  have  never  been  held  liable  for  the  malicious  acts  of 
one  of  their  employes,  which  was  not  committed  in  the  scope  of  their  em- 
ployment or  while  acting  within  the  line  of  their  duty  to  the  employer. 
(Lexington  Railway  Co.  v.  Cozine,  23  Ky.  Law  Rep.,  1887;  Williams  v. 
Southern  Railway  in  Kentucky,  24  Ky.  Law  Rep.,  2214;  Lyon  v.  Pingree,  67 
Am.  St.  Rep.,  426;  Richmond,  &o..  Railway  Co.  v.  Jefferson,  82  Am.  St. 
Rep.,  UK).)  It  can  not  for  a  moment  be  contended  that  there  was  anything 
in  the  employment  of  Morarity,  as  conductor  of  one  of  appellee's  trains, 
v^hich  imposed  upon  him  the  duty  to  swear  out  warrants  for  the  arest  of 
persons  charged  with  committing  rape;  nor  was  it  the  duty  of  such  con- 
ductor, or  the  employes  of  the  company,  after  the  arrest  of  such  person  upon 
warrant  based  upon  the  affidavit  of  the  conductor,  to  interfere  with  the 
arresting  officer  in  taking  his  person  from  the  point  of  arrest  in  Ashland  to 
Vanceburg.  We  think  it  necessarily  follows  that  the  trial  court  properly 
sustained  a  demurrer  to  each  paragraph  of  the  petition. 
Judgment  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  BROUGHTON. 

(Filed  February  16,  1904— Not  to  be  reported.) 

Railroads— Damages— In  an  action  to  recover  of  appellant  for  injury  sus- 
tained by  being  struck  by  its  train,  where  appellee  was  a  mere  trespasser  on 
the  track,  having  no  duty  to  perform,  the  employes  of  the  railroad  were  not 
bound  to  anticipate  his  presence,  and  not  discovering  his  peril  could  be 
guilty  of  no  negligence,  and  a  peremptorj'  instruction  should  have  been 
given  the  jury  to  find  for  appellant. 

H.  P.  Taylor  for  appellant. 

C.  E.  Smith,  M.  L.  Heaverin  and  E.  M.  Woodward  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  at  the  time  of  his  injury,  was  in  the  employ  of  the  Taylor 
'-Coal  Co.,  at  its  mines  in  Ohio  county,  Kentucky.  His  usual  business  was 
V7orking  under  the  tipple  loading  cars,  and  dressing  off  the  tups  of  those 
loaded,  so  as  to  prevent  the  coal  from  jostling  off  during  the  moving  of  the 
train,  being  what  is  technically  called  a^'trimmer. "  After  the  regular 
working  hours  it  was  his  duty  to  clean  up  the  fallen  coal  around  the  tipple, 
and  remove  sulphur  lumps  out  of  the  way,  and  to  look  up  such  tools  as  he 
and  his  assistants  had  been  using  during  the  day. 

Appellee  received  the  injuries  of  which  he  complains  at  or  near  5  o'clock, 
p.  m.  The  regular  work  for  the  outside  employes  of  the  company  was  over 
•at  4  o'clock,  p.  m. ;  but  appellee  and  his  assistant,  Jim  Miller,  were  required 
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Xo  do  the  extra  work  of  cleaning  up  sulphur  lumps  and  locking  up  the  tools 
-after  the  re^lar  day's  work  was  over.  This  required  some  twenty  or  thirty 
minutes.  Appellee  testifies  that  after  he  and  Jim  Miller  had  cleaned  up 
round  the  tipple  he  carried  about  half  of  the  tools  over  to  the  toolhouse,  and 
placed  them  therein ;  that  instead  of  going  back  at  once  for  the  remainder,  he 
left  them  where  they  were,  and  went  up  to  the  company's  store,  for  the  pur- 
pose of  obtaining  checks  with  which  to  purchase  his  landlady  a  lamp  and 
chimney;  that  after  making  these  purchases  he  came  back  with  them  in 
Ills  hand,  and  his  dinner  bucket  on  his  arm,  and  thus  ladened,  he  undertook 
to  go  back  to  the  place  where  he  had  left  the  tools,  in  order  to  bring  them 
-over  to  the  toolhouse.  There  were  standing  upon  the  switch,  which  led  to 
the  company's  tipple,  six  empty  coal  cars,  which  were  standing  directly  be- 
tween him  and  the  tools  on  the  far  side;  instead  of  going  around  these 
empty  cars  he  undertook  to  cross  over  them  by  climbing  upon  one  of  them, 
and  walking  along  a  projecting  plank  about  eighteen  inches  wide.  While  he^ 
^as  thus  standing  erect  upon  this  plank  an  engine  and  nine  additional  empties 
were  backed  in  on  the  switch  by  the  employes  of  appellant,  bumping  against 
those  over  which  appellee  was  crossing,  and  throwing  him  to  the  ground  by 
the  jostle,  dragging  him  some  distance,  and  injuring  his  leg  and  heel  so 
-severely  as  to  make  him  permanently  a  cripple. 

Appellee  did  not  know  6f  the  immediate  proximity  of  the  train,  although 
he  had  heard  it  whistle  some  distance  oflf,  but  did  not  hear  it  whistle  at  a 
crossing  about  two  hundred  yards  from  the  empties,  at  which  point  it  was 
their  duty  and  custom  to  soimd  the  whistle,  upon  which  appellee  and  other 
•employes  of  the  mine  had  come  to  rely.  No  b»*ll  was  sounded,  and  he  did 
not  know  of  any  immediate  danger  until  the  train  was  backed  against  the 
empties  over  which  he  was  crossing. 

Upon  the  trial  of  the  case  below  the  jury  awarded  a  verdict  of  11,800  in 
favor  of  the  appellee,  from  which  judgment  this  appeal  is  prosecuted.  The 
first  question  which  arises  for  decision  is  whether  or  not  appellant  was  en- 
titled to  a  peremptory  instruction.  According  to  his  own  testimony,  appel- 
lee had  no  duty  to  perform  which  required  him  to  climb  upon  the  empty 
cars  after  4  o'clock;  his  boarding  the  empty  oar,  for  the  purpose  of  crossing 
over,  was  for  his  own  convenience  entirely,  and  not  in  the  discharge  of  any 
duty  which  he  owed  the  mining  company;  he  had  no  right  to  use  appellant's 
-cars  as  a  passway;  having  no  duty  that  called  him  thereon,  but  using  them 
for  his  own  convenience,  he  was  a  mere  trespasser,  and  appellant  owed  him 
no  duty  other  than  to  refrain  from  injuring  him  after  his  perilous  position 
^as  discovered,  of  which  latter  fact  there  is  no  evidence  in  the  record.  The 
fact  that  he  had  to  go  back  for  his  tools  did  not  authorize  him  to  cross  over 
Appellant's  empty  cars;  its  employes  were  not  bound  to  anticipate  his  pres- 
ence where  he  had  neither  duty  nor  right  to  be,  and,  owing  him  no  duty, 
oould  not  be  guilty  of  negligence  with  regard  to  hiiu  until  after  his  peril 
was  discovered. 

This  case  comes  both  within  the  letter  and  the  reasoning  of  the  opinion 
In  the  case  of  the  Louisville  &  Nashville  R.  B.  Go.  v.  Jlocker,  28  Ky.  Law 
Bep.,  982.  Hocker  was  in  the  employ  of  the  Louisville  &  Nashville  B.  R. 
Co.  as  telegraph  operator  at  its  station  at  Latonia,  Ky. ;  having  occasion  to 
go  to  a  water  closet  placed  in  the  yard  for  the  convenience  of  the  employes, 
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be  left  his  post,  walked  across  the  oompany's  tracks,  and.  instead  of  going* 
to  the  closet,  went  between  some  cars  which  were  standing  on  one  of  the 
tracks,  for  his  own  private  purpose.  While  there  an  engine  was  backed 
agalnbt  the  oars,  between  which  he  was  standing,  seriously  injuring  him. 
No  whistle  was  blown,  and  no  bell  was  rung,  to  warn  him  that  the  engine 
was  about  to  be  backed  againat  the  oars.  After  reviewing  the  authorities 
the  court  said:  "The  cars  between  which  he  was  standing  were  coupled, 
and  there  was  no  reason  to  expect  his  presence  at  that  place,  and  there  is  na 
testimony  which  tends  in  the  slightest  degree  to  show  that  any  servant  of 
the  company  knew  he  was  there.  He  knew  from  long  experience  that  the 
switch  opening  from  this  track  to  the  lead  track  eould  be  opened,  as  he 
testifies,  in  a  second,  and  was  likely  to  be  so  opened  at  any  moment.  Both 
ordinary  prudence  and  the  rules  of  the  company  required  that  he  should 
look  after  and  be  responsible  for  his  own  safety.  It  seems  to  us  from  the 
undisputed  facts  of  this  case  that  as  appellee  was  not  In  his  place  of  busi- 
ness, or  in  the  discharge  of  any  duty  imposed  upon  him  by  his  employment, 
the  appellant  company  owed  him  no  duty  except  to  avoid  injuring  him  after 
it  had  discovered  his  perilous  position.  Even  if  It  be  admitted  that  there 
was  negligence  on  the  part  of  the  employes  of  the  company  in  running  cars 
upon  the  switch,  the  contributory  negligence  of  appellee  was  bo  great  as  to 
preclude  a  recovery. ' ' 

In  response  to  the  petition  for  rehearing,  Id.  1274,  it  was  said:  "It  was 
gross  negligence  in  appellee  to  stand  between  the  cars  for  this  purpose,  and 
there  being  no  proof  that  his  danger  was  perceived  by  those  in  charge  of  the 
train  before  the  injury,  or  in  time  to  avoid  it,  a  peremptory  instruction 
should  have  been  given  to  the  jury  to  find  for  the  defendant.  A  railway 
yard  is  necessarily  a  dangerous  place,  and  one  who  goes  between  standing 
cars  in  such  a  yard  for  purposes  of  his -own  takes  the  chances  of  injury." 
(MoDermott,  By.  &c.  v.  Ky.  Cen.  B.  B.  Co.,  14  Ky.  Law  Bep  ,  487;  Ken- 
tucky Cen.  B.  B.  Co.  v.  Gastineaur,  Adm'r,  88  Ky.,  182;  Brown's  Adm'r 
V.  L.  &  N.  B.  B.  Co.,  17  Ky.  Law  Bep.,  146.) 

Appellant  was  injured  on  the  5th  day  of  February,  at  or  near  6  o'clock,  p* 
m. ;  it  was  then  dark ;  he  knew  that  it  was  about  time  for  the  train  to  come 
in,  and  he  knew  that  when  it  did  come  in  on  the  switch  it  was  liable  to 
back  against  the  empties  over  which  he  was  crossing;  he  heard  the  train  far 
down  the  track,  but  did  not  know  of  Its  immediate  proximity;  and,  as  said 
In  the  Hooker  case,  even  if  It  be  considered  negligence  for  appellant*s  em- 
ployes to  buxik  against  the  empties  without  warning,  appellee's  undertaking 
to  cross  in  the  manner  in  which  he  did,  by  walking  upon  a  narrow  plank 
eighteen  inches  wide,  standing  perfectly  erect,  with  his  hands  occupied  in 
holding  a  lamp  and  chimney  and  hiH  dinner  bucket,  so  as  to  prevent  the 
possibility  of  his  saving  himself  in  ca^  of  an  accident,  was  such  grosa 
negligence  as  warranted  the  granting  of  appellant's  jnotion  for  a  peremp- 
tory instruction.  We  are  of  opinion  that,  upon  appellee's  own  testimony,, 
the  court  should  have  awarded  the  peremptory  instruction  asked  for  in  favor 
of  appellant. 

Judgment  reversed  for  proceedings  consistent  herewith. 
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GORMAN  v.JGLENN. 

(Filed  February  16,  1904— Not  to  be  reported.) 

Presumption  that  ofBcer  performed  duty— Where  a  clerk  issued  an  exeou-. 
t>ion  directed  to  another  county  it  is  presumed  that  the  proper  affidavit  au-. 
tiliorizing  the  issual  of  such  execution  was  filed,  and  an  allegation  .  in  ai^ 
answer  denying  that  an  execution  had  been  issued  in  the  oounty  where- 
judgment  had  been  rendered  is  insufficient  to  overthrow  the  presumption, 
^hat  the  clerk  properly  iierfornied  his  duty. 

Hall  &  McLean  and  W.  G.  Hall  for^appellant. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

D.  A.  Glenn  on  January  14,  1897,  had  an  execution  issued  from  the  office- 
of  the  clerk  of  the  Boone  Circuit  Court  in  his  favor  against  Eliza  Gonnani 
for  $67,  with  interest  from  September  8,  1877.  and  til. 90  costs,  directed  Uy 
the  sherifiF  of  Kenton  oounty,  who  levied  it  on  January  8,  1897,  on  two  lots. 
In  Covington,  Ky..  as  her  property,  subject  to  a  mortgage  held  by  the  Er-. 
langer  Building  and  Loan  Association.  She  thereupon  filed  suit  in  the^ 
Boone  Quarterly  Court,  in  which  the  judgment  against  her  had  been  ren  - 
dered,  enjoining  the  collection  of  the  execution,  but  she  did  not  execute  th». 
bond  to  discharge  the  levy  under  section  278  of  the  Civil  Code.  That  case. 
was  tried  out,  and  judgment  having  beenfgiven  against  her  dissolving  the^ 
injunction,  she  appealed  to  this  court,  but  her  appeal  was  dismissed  for- 
want  of  jurisdiction.    (Gorman  v.  Glenn,  22  Ky.  Law  Rep.,  889.  > 

On  January  8,  1898,  the  mortgage  held  by  the  building  association  was: 
released,  and  on  May  6,  1898,  Glenn  had  another  execution  in  his  favor> 
Issued  and  levied  on  the  same  two  lots.  On  May  26th  Eliza  Gorman  exe- 
cuted to  Anna  Sullivan  a  mortgage  on  .the  two4ots  to  -aecure,  as  recited 
therein,  the  payment  of  $1,400.  On  December  21,  1900,  the  injunction  suit, 
having  been  finally  settled,  Glenn  filed  this  action  against  Eliza  Gorman 
and  Anna  Sullivan,  alleging  the  facts  above  stated,  also  that  he  had  a  su- 
perior lien  on  the  land;  that  the  mortgage  from  Gorman  to  Sullivan  waa. 
executed  without  consideration,  and  was  given  to  hinder  and  delay  him  in 
the  collection  of  his  debt.  He  prayed  judgment  subjecting  the  property  to- 
his  claim.  Elixa  Gorman  filed  a  general  demurrer  to  the  petition,  and  also 
filed  an  answer  in  which  she  set  up  again  the  same  matters  that  had  been, 
litigated  in  the  injunction  suit.  She  also  denied  that  the  mortgage  to  Anna 
Sullivan  was  without  consideration,  or  made  to  delay  or  hinder  the  plain -^ 
tiff  in  the  collection  of  his  debt,  and  alleged  that  the  executions  had  been 
issued  to  the  sherifiF  of  Kenton  county  before  there  had  been  any  execution- 
issued  to  the  sheriff  of  Boone  county.  Anna.  Sullivan  filed  an  answer,  in« 
which  she  denied  that  the  mortgage  to  her  was  without  consideration  or- 
made  to  hinder  or  delay  the  plaintiff  in  the  collection  of  his  claim,  and  she 
alleged  that  there  was  no  record  of  the  execution  Hens  relied  on  in  Kenton 
county,  no  lien  of  record  in  the  Kenton  oounty  clerk's  office  or  cireuit  clerk 'a 
office  of  either  execution  at  the  date  the  mortgage  was  given  to  her,  and  that 
she  had  no  notice  of  the  execution  levy;  butshe  does  not  allege  that  she  in 
fact  paid  Eliza  Gorman  any  money  or  parted  with  any  consideration  on  thes 
faith  of  the  mortgage. 
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The  case  being  submitted  to  the  court  on  the  pleadings,  he  entered  a  judg- 
ment directing  the  land,  or  bo  much  of  it  as  might  be  necessary  to  satisfy 
the  plaintifif' 8  debt  and  costs,  to  be  sold.  The  sale  was  made,  and  on  mo- 
tion of  Anna  Sullivan  was  set  aside.  She  then  filed  an  amended  answer, 
asserting  a  lien  on  the  property  under  her  mortgage.  The  court  ordered  a 
resale,  and  at  this  sale  she  bought  the  property  for  1725.  it  being  appraised 
at  $600.  This  sale  was  confirmed  without  objection.  Within  two  years  from 
the  entry  of  the  original  judgment  Eliza  Gonnan  and  Anna  Sullivan  have 
sued  out  from  the  clerk  of  this  court  an  appeal  therefrom.  While  ordinarily 
an  execution  plaintiff  must  enforce  his  execution  Hen  by  a  sale  as  provided 
by  the  statute,  he  may  file  a  petition  in  equity  under  section  1907a,  Kentucky 
i^tatutes,  to  set  aside  a  fraudulent  transfer,  conveyance  or  mortgage,  and 
as  the  chancellor  has  jurisdiction  of  the  parties,  he  may  grant  complete  re- 
lief while  they  nre  before  him.  The  general  demurrer  to  the  petition  was, 
therefore,  properly  overruled.  The  second*  execution  created  a  Hen  on  the 
land  without  regard  to  what  had  been  done  under  the  first. 

Section  1566,  Kentucky  Statutes,  authorizes  the  issuing  of  an  execution  to 
«  county  other  than  that  in  which  the  judgment  is  rendered,  or  in  which 
the  defendant  resides,  l)efore  an  execution  has  been  returned  therein  no 
property  found,  when  the  plaintiff,  his  agent  or  attorney,  shall  file  with  the 
clerk  an  affidavit  stating  that  the  defendant  in  the  judgment  has  not  suflB- 
cient  property  in  either  of  these  counties  to  satisfy  the  same  subject  to  exe- 
cution. It  must  be  presumed  that  the  clerk  did  his  duty,  and  that  the 
proper  affidavit  was  filed  before  the  executions  in  controversy  were  issued. 
The  allegation  of  the  answer  is  insutTicient  to  overthrow  the  presumption, 
the  allegation  being  merely  that  no  execution  had  issued  to  Boone  county. 
Besides  the  proper  forum  for  quashing  the  execution,  if  this  question  was 
■desired  to  be  raised,  would  be  the  Boone  Circuit  Court,  from  whose  clerk's 
"office  the  execution  issued. 

Anna  Sullivan  does  not  state  facts  sufficient  to  bring  her  within  subsec- 
tion 2  of  section  2858a,  Kentucky  Statutes.  The  execution  levy  was  older  in 
date  than  her  mort.gage,  and  was  superior  to  her  unless  she  was  a  bona  fide 
purchaser  without  notice.  She  does  not  plead  any  facts  sufficient  to  show 
that  she  was  a  bona  fide  purchaser.  The  statute  only  protects  those  who 
have  parted  with  value  without  notice  of  the  execution  lien  where  the  re- 
•^ulred  memorandum  has  not  been  filed  in  the  county  clerk's  office. 

The  court  ordered  only  so  much  of  the  proi)erty  sold  as  was  necessary  to 
pay  Glenn *s  debt  and  costs.  This  was  proper;  we  must  presume  that  the 
property  was  divisible  as  it  consisted  of  two  separate  lots.  Ko  appeal  is 
taken  from  the  order  confirming  the  second  sale,  and  in  fact  no  exception 
^as  filed  thereto. 

Judgment  affirmed. 
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ILLINOIS  CENTRAL  R.  R.  CO.  y.  GENTRY. 

(Filed  February  17,  1904— Not  to  \)e  reported. ) 

Railroads— Daiua^^— Where  appellant,  as  lessee,  agreed  by  its  agent  to* 
pay  one  damaf^es  to  his  land  and  crops  resulting  from  the  construction  of  a 
line  of  road,  damages  bein^  sustained,  where  the  instructions  were  proper 
and  the  evidence  competent  and  sufBcient  to  authorize  the  verdict  of  the 
jury  it  will  not  be  disturbed. 

Robblns  &  Thomas,  J.  M.  Dickinson,  Pirtle  &  Trabue  and  Jacob  Corbett« 
for  appellant. 

J.  M.  Nichols  &  Son  for  appellee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  has  prosecuted  this  appeal,  asking  a  reversal  of  a  judginent- 
In  favor  of  appellee  for  the  sum  of  1600. 

The  facts  as  appear  of  record  are  in  substance  as  follows :  During  the  year 
1902  the  appllee  rented  the  Halliday  farm,  which  was  situated  on  the  river 
opposite  Cairo,  111  That  portion  rented  by  the  appellee  contained  eighty 
acres,  which  he  planted  in  corn.  ^  •During  this  same  year  the  appellant,  aa 
lessee,  and  in  the  name  of  the  Chicago,  St.  Louis  &  New  Orleans  R.  R.  Co.» 
constructed  a  railroad  from  the  city  of  Paducah  to  a  point  opposite  Calro» 
111. ,  passing  through  this  Halliday  fbrm  and  the  portion  rented  by  appellee. 
Appellee  alleged  and  proved  that  on  or  about  the  90th  of  May  in  that  year, 
and  after  his  corn  was  planted  and  had  begun  to  grow,  the  agent  of  the  ap- 
pellant, T.  M.  Orr.  as  an  inducement  to  appellee  to  permit  the  laborers  of 
the  appellant  to  enter  his  premises  for  the  construction  of  the  road,  promised 
and  agreed  to  pay  him  the  damages  to  bis  interest  in  the  land  actually  taken 
for  the  construction  of  the  road,  and  also  the  damages,  if  any,  to  the  re- 
mainder of  his  corn  crop;  that  upon  the  faith  of  this  agreement  he  permit- 
ted the  laborers  to  enter  his  fleld;  that  those  who  constructed  the  dump  did 
not  injure  his  crop  other  than  that  actually  destroyed  in  the  construction  of  the. 
dump.  But  those  who  followed  and  constructed  the  trestle  and  bridges,  in. 
the  latter  part  of  July,  left  .the  gates  open,  tore  the  fencing  down  and  per- 
mitted cattle  and  hogs  In  large  numbers  to  enter  and  destroy  his  corn  crop  ;> 
that  he  was  able  to  save  only  about  500  bushels,  when  if  it  had  not  been  de- 
stroyed he  would  have  realized  about  8,000  bushels. 

Appellant  claims  that  Orr  did  not  represent  it  in  the  agreement  with  ref- 
erence to  paying  him  for  his  losses,  but  represented  the  Chicago,  St.  Louis. 
&  New  Orleans  R.  R.  Co.,  which  last-named  company  was  constructing- 
this  road,  and  controverted  the  damages  alleged  to  have  been  sustained  by 
appellee. 

The  evidence  was  heard  on  these  issues  and  the  jury,  under  proper  instruc- 
tions, found  a  verdict  for  appellee.  There  was  sufficient  and  competent  evi- 
dence to  authorize  the  jury  to  find  that  the  appellant  constructed  this  road 
in  the  name  of  the  Chicago,  St.  Louis  &  New  Orleans  R.  R.  Co. ;  that  T.  M. 
Orr  acted  as  appellant's  agent  in  making  the  contract  with  him,  and  as  to. 
the  extent  of  his  damages,  and  we  do  not  feel  authorized  to  disturb  their 
verdict. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 
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JAHN'S  ADM'R  y.  MpKNIGHT,  &c. 

(Filed  February  17,  1904. ) 

Damages— Biaster  and  senraiit— In  an  action  for  damages  for  the  death  of 
•B  boy  tigainst  appellt^es,  a-  peremptory  instniotlon  to  find  for  appellees  was 
proper  where  the  boy  was  killed  by  a  delivery  wagon  whose  driver  was  not 
«  servant  of  appellees,  he  conducting  a  delivery  business  on  his  own  account 
4and  where  appellees  exercised  no  control  over  the  driver  of  the  delivery 
wagon,  who  was  only  an  independent  contractor. 

O'Neal  &  O'Neal  for  appellant. 

Kohn,  Baird  &  Spindle  and  Stanley  E.  Sloss  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second  Di* 
vision. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Albert  Jahn,  a  messenger  boy  for  the  Western  Union  Telegraph  Co. ,  fifteen 
years  old,  while  riding  his  bicycle  on  Main  street,  between  Third  and  Fourth, 
In  Louisville,  Ky.,  was  struck  and  instantly  killed  by  a  delivery  wagon 
drawn  by  a  runaway  horse  that  had  become  frightened  at  a  passing  drove 
•of  hogs  during  the  absence  of  his  driver,  who  had  gone  inside  of  a  store  for 
the  purpose  of  delivering  certain  packages,  leaving  the  horse  unhitched  and 
unattended.  The  petition  alleges  that  the  horse  and  wagon  which  caused 
the  death  of  plaintiff's  intestate  was  in  the  employ  of  W.  H.  McKnight  & 
-Co.  at  the  time  of  the  accident,  and  that  the  death  of  the  boy  was  caused  by 
the  grosfl  negligence  of  John  Thomas  Hooper,  the  driver,  in  leaving  the 
horse  unhitched  and  unattended,  who  it  is  alleged  was  a  servant  of  appellee. 
In  the  second  paragraph  of  the  answer  the  defendants  deny  that  John 
Thomas  Hooper  was  in  their  employ  at  the  time  of  the  runaway,  or  that 
either  the  horse  or  wagon  was  their  property,  or  under  their  dominion  or 
oontrol ;  and  allege  that  the  delivery  wagon  and  horse  belonged  to  Granville 
Hooper,  who  carried  on  an  independent  hauling  and  delivery  business  in  the 
city  of  Louisville;  that  for  some  time  prior  to  the  accident  Granville  Hooper, 
by  contract  with  them,  delivered  packages  of  goods  to  their  customers  in  the 
oity  of  Louisville  at  an  agreed  price  per  week;  that  they  had  no  interest  in 
or  control  over  the  manner  or  means  by  which  this  was  accomplished;  that 
Hooper  had  full  power  and  authority  to  select  such  means  to  accomplish  this 
end  as  he  saw  fit;  and  was  an  independent  contractor,  and  not  a  servant. 
At  the  conclusion  of  plaintiff's  testimony  the  trial  court  directed  a  verdict 
for  the  defendant,  to  which  plaintiff  excepted,  and  has  appealed.  The  only 
question  for  •  deoision  is  whether  there  was  any  evidence  that  John  Thomas 
Hooper  was  defendant's  servant  at  the  time  of  the  accident. 

Upon  the  trial  Granville  Hooper  was  called  as  a  witness  by  the  plaintiff, 
and  testified  that  at  the  time  of  the  accident  he  carried  on  a  hauling  and  de- 
livery business  in  the  city  of  Louisville;  that  he  also  ran  a  stone  quarry  and 
delivered  stone  for  building  foundations  for  houses,  and  operated  two  wagons 
and  teams  in  this  business;  that  he  also  had  a  contract  with  defendants  to 
deliver  packages  to  their  customers  in  a  one-horse  delivery  wagon  at  the 
price  of  ti8  per  week;  that  if  they  had  more  work  in  this  line  than  the  one- 
horse  delivery  wagon  could  perform  that  he  furnished  extra  teams  and  re- 
ceived extra  pay  for  it,  or  they  would  call  in  other  wagons  to  do  it;  that  If 
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defendants  did  hot  need  the  serrioes  of  his  wagon  and  driver  at  any  time  he 
was  at  liberty  to  hanl  for  any  one  else ;  that  usually  his  delivery  wagon 
-would  call  at  the  store  of  defendants  some  time  In  the  morning  from  7  to  9 
o'clock  to  see  if  they  had  any  packages  to  deliver:  that  if  there  were  any  he 
always  found  them  piled  up  in  the  front  part  of  the  store  addressed  to  the 
person  for  whom  they  were  Intended  t  that  the  wagon  and  horse  were  his 
property;  that  he  hired  the  driver  and  paid  all  necessary  expenses  for  run- 
ning the  wagon ;  that  the  defendants  under  their  contract  with  him  had  no 
right  to  employ  or  discharge  the  driver,  or  to  direct  how  or  in  what  manner 
his  work  should  be  done;  that  the  driver  of  the  wagon  was  in  his  service, 
and  not  in  that  of  the  defendants. 

Thompson  on  Negligeoce,  says : 

"Section  6^1.  It  is  a  general  rule  that  one  who  has  contracted  with  a  com- 
petent and  fit  person,  exercif^lng  nn  Independent  employment,  to  do  a  piece 
of  work,  not  in  itself  unlawful,  or  of  such  a  nature  that  it  is  likely  to  be- 
come a  nuisance,  or  to  subject ,  third  persons  to  unusual  danger,  according 
to  the  contractor's  methods  and  without  being  subject  to  control  except  as 
to  the  result  of  his  work,  and  subject  to  other  qualifications  hereafter  stated, 
will  not  be  answerable  for  the  wrongs  of  such  contractor,  his  subcontractors, 
or  his  servants,  committed  in  the  prosecution  of  such  work. 

"Section  622.  An  Independent  contractor  within  the  meaning  of  chls  rule 
Is  one  who  renders  service  in  the  course  of  an  occupation,  representing  the 
will  of  his  employer  only  as  to  the  result  of  his  work,  and  not  as  to  the 
means  by  which  It  is  accomplished  The  contractor  must  answer  for  his  own 
wrongs  and  the  wrongs  committed  in  the  course  of  the  work  by  his  servants. 

"Section  638.  One  who,  under  a  public  license,  exercises  a  certain  employ- 
ment on  behalf  of  any  member  of  the  public  who  may  hire  him,  such  as  a 
licensed  public  drayman,  does  not  stand  In  the  relation  of  servant  of  one 
who  may  hire  him  to  do  a  particular  job,  such  as  he  is  lic»»nsed  to  do,  but 
he  is  deemed  an  independent  contractor  within  the  meaning  of  subdi- 
vision 11." 

Shearman  and  Hedfield  on  Negligence,  section  164,  defines  an  Independent 
contractor  as  follows:  "Although  in  a  general  sense  every  person  who  enters 
into  a  contract  may  be  called  a  contractor,  yet  that  word,  for  want  of  a  better 
one,  has  come  to  be  used  with  special  reference  to  a  person  who  In  the  pur- 
suit of  an  independent  business  undertakes  to  do  a  specific  piece  of  work  for 
other  persons,  using  his  own  means  and  methods  without  submitting  him- 
self to  their  control  in  respect  to  all  its  details.  The  true  test  of  a  contractor 
would  seem  to  be  that  he  renders  service  in  the  course  of  an  Independent 
occupation,  representing  the  will  of  his  employer  only  as  to  the  result  of  his 
work  and  not  as  the  means  by  which  it  is  accomplished." 

In  Boberson,  &o.  v.  Webb,  74  Ky.,  464,  it  was  decided  that  in  order  that 
the  relation  of  master  and  servant  should  exist,  the  parties  sought  to  be 
charged  as  master  must  have  the  right  to  control  the  person  with  whose  neg- 
ligence it  is  sought  to  charge  him.  "He  is  deemed  to  be  the  master  who 
has  the  supreme  choice,  control  and  direction  of  the  servant,  and  whose  will 
the  servant  represents  not  merely  in  the  ultimate  results  of  the  work,  but 
in  all  the  details." 

In  Drlscol  v.  Towle,  63  N.  E.,  922,  decided  by  the  Supreme  Court  of  Mas- 
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BachuBettfi,  the  court  bad  before  it  the  same  question  involved  upon  this  ap- 
peal. In  that  case  the  defendant  was  engaged  in  a  general  teaming  busi- 
ness, owned  the  horse  nnd  wagon,  driven  by  K.,  employed  K.,  paid  him  his 
wages.  The  defendant  contracted  with  another  company  to  do  its  hauling, 
aDd  K.  reported  each  morning  with  the  horse  and  wagon  at  the  office  of  the- 
0  jmpany,  and  was  thereafter  engaged  in  carrying  out  the  orders  of  that  com- 
pany's foreman.  K.  had  exclusive  control  of  the  management  of  the  horse- 
and  wagon,  chose  his  own  route,  harnessed  and  unharnessed  the  horse,  and 
at  night  returned  it  to  the  defendant's  stable.  It  was  held  in  an  action  for 
injuries  to  a  pez-son  in  the  street  by  being  struck  by  such  horse  and  wagon, 
while  driven  by  K.  in  performing  the  orders  of  such  company,  that  the  evi- 
dence was  sufficient  to  authorize  a  finding  that  K.  was  the  servant  of  the 
defendant,  and  not  of  the  company.  In  discussing  the  case  Chief  Justice 
Holmes  said:  '*In  cases  like  the  present  there  is  a  general  consensus  of  au- 
thority that  although  a  driver  may  be  ordered  by  those  w^ho  have  dealt  with 
his  master  to  go  to  this  place  or  to  that,  to  take  this  or  that  burden,  to 
hurry,  or  to  take  his  time,  nevertheless  in  respect  to  the  manner  of  his  driv- 
ing and  the  control-of  his  horse  he  remains  subject  to  no  orders  but  those  of 
the  man  who  pays  him.  Therefore,*  he  can  make  no  one  else  liable,  if  be 
negligently  runs  a  person  down  in  the  street." 

In  this  case  appellee  exercised  no  control  over  the  driver  of  this  wagon. 
They  did  not  employ  or  pay  him;  had  no  right,  to  discharge  or  to  direct  in 
any  manner  how  his  work  should  be  done,  further  than  that  the  package 
should  be  promptly  delivered  to  the  addressee.  Under  this  state  of  fact  the 
driver  of  the  wagon  was  not  the  servant  of  appellee,  and  consequently  then» 
could  be  no  liability  on  their  part  for  his  negligence.  We,  therefore,  con- 
clude that  the  instruction  of  the  trial  court  to  find  for  the  defendant  was  not 
error. 

This  conclusion  is  not  in  conflict  with  the  opinion  in  Adams  Express  Co. 
V.  Scofleld,  88  Ky.  X<aw  Bep.,  1120.  In  that  case  the  alleged  independent  con- 
tractor wns  the  sole  representative  of  the  defendant  at  Shelbyville,  and  in 
complete  charge  of  all  its  business  at  that  point,  and  subject  to  its  orders. 

Judgment  affinued. 


MOONEY,  &c.  V.  KENTUCKY  WESTERN  RY.  CO.,  &c. 
(Filed  February  :8,  1904— Not  to  be  reported.) 
M.  C.  &;  G.  D.  Givens  for  appellants. 

W.  E.  Bourland,  J.  M.  Dickinson  and  Pirtle  &  Trabue  for  appellees. 
Appeal  from  Webster  Circuit  Court- 
Opinion  of  the  court  by  Judge  Paynter. 

Substantially  the  same  questions  are  involved  in  this  case  as  were  in  the 
case  of  H.  M.  Curry  v.  The  Kentucky  Western  Ry.  Co.,  and  by  the  authority 
of  the  opinion  delivered  in  that  case,  ante,  1872,  February  8,  1004,  the  judg- 
ment is  affirmed. 


DOWELL,  ftO.  V.  WORKMAN,  &0.  1761 

DOWELL,  &c.  V.  WORKMAN,  &o. 
(Filed  February  18,  1904— Not  to  be  reported.) 

Wills— Antenuptial  contract— Where  the  devisor  In  a  will  divided  his  prop- 
erty among  his  wife  and  children,  designating  with  particularity  the  part> 
that  each  was  to  receive,  tie  fact  that  he  had  entered  Into  an  ante-nuptia) 
contract  with  the  wife  did  not  prevent  her  from  taking  under  the  will,  that 
instrument  charging  her  with  the  amount  settled  upon  her  by  the  marriage 
contract,  and  his  having  clearly  shown  in  the  will  that  the  part  devised  to. 
her  was  given  as  a  supplement  of  the  amount  due  her  under  the  antenup- 
tial contract. 

Noggle  &  Graham  and  Eugene  Hubbard  for  appellants. 

B.  W.  Penick  for  appellee,  Annie  Workman. 

Appeal  from  Oreen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  appeal  involves  the  interpretation  of  the  will  of  A.  K.  Workman,  de- 
ceased. The  controversy  is  as  to  the  meaning  of  items  8  and  12,  which 
read  as  follows : 

*'Item  3.  To  my  beloved  wife,  Annie  Workman,  I  will  and  bequeath  my 
buggy  horse,  which  I  call  Celam,  which  is  to  be  charged  to  her,  for  the  pur- 
pose hereinafter  mentioneii,  at  the  price  of  $00;  also  my  buggy  and  buggy 
harness,  which  are  to  be  charged  to  her  at  the  price  of  ti!A;  also  my  Jersey 
cow,  named  *  Patsey, '  which  is  to  he  charged  to  her  at  the  price  of  135 ;  also  my 
white-faced  cow,  named  'Bally,'  which  is  to  be  charged  to  her  at  the  price  of 
$36;  also  one  share  in  the  capital  stock  of  the  Greensburg  Deposit  Bank, 
which  is  to  be  charged  to  her  at  the  price  of  tlOO;  also  one  ISO  gold  coin, 
which  coin  has  engraved  on  the  eagle  side  the  words:  'United  States  of 
America  Twenty  Dollars;'  on  the  reverse  side  of  said  coin  is  the  head  of 
'Liberty,'  and  the  date  '1861,'  which  coin  is  to  be  charged  to  her  at  the  price 
of  120;  also  one  large  arm  cushion  chair,  with  rollers  and  adjustable  back, 
being  the  chair  which  I  purchased  of  W.  E.  Ward,  which  is  to  be  charged  ta 
her  at  the  price  of  13;  also  thirty  barrels  of  corn,  which  Is  not  to  be  charged 
to  her  at  all;  also  eight  thousand  pounds  of  good  hay,  which  is  not  to  be 
charged  to  her  at  all;  I  also  will  and  desire  that  my  beloved  wife  and  her 
three  infant  children,  Delia  L.  Workman,  Mary  F.  Workman  and  Kuth 
Workman,  live  with  my  two  sons,  Demmon  K.  Workman  and  William  Robert 
Workman  on  my  home  place  on  Big  Kussell  creek,  in  Green  county,  Ken- 
tucky, until  the  25th  dny  of  December,  1906;  and  it  is  my  desire  that  my  said 
wife,  her  three  infant  children  and  my  said  two  sons,  Demmon  K.  Work- 
man and  William  Robert  Workman,  live  together  on  said  farm  and  enjoy 
all  the  rights  and  privileges  incident  to  said  fann  and  necessary  to  render 
their  home  life  on  said  farm  pleasant  and  comfortable;  that  my  said  wife 
and  two  sons  jointly  run  and  cultivate  said  farm  for  their  mutual  benefit  as 
aforesaid,  and  that  at  the  end  of  each  year  my  said  wife  shall  receive  one- 
third  of  the  net  proceeds  of  isaid  fann  and  my  two  sons  one- third  each  of 
said  net  proceeds;  but  In  the  event  my  said  wife  does  not  desire  to  reside 
with  my  said  sons  on  said  farm,  I  still  desire  her  to  have  one-third  of  the 
net  rents  and  profits  of  said  farm.     In  making  this  will  it  is  not  my  iuten- 

vol.  25—111 
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tloD  to  change,  cancel,  modify  or  annul  in  any  way  whatever  the  antenup- 
tial contract  entered  into  between  me  and  Annie  MosSi  now  Annie  Work- 
man, on  October  90,  1808,  but  the  same  shall  remain  in  full  force  and  effect. 
It  is  simply  my  Intention  to  reward  her  kindness  and  devotion  to  me  by  sup- 
plementing the  amount  secured  to  her  by  said  antenuptial  contract  with 
the  additional  amount  she  will  receive  under  the  provisions  of  this  will ;  but 
in  the  event  she  renounces  the  provisions  of  the  will,  I  desire  that  said  con- 
tract shall  regulate  and  control  the  marital  rights  existing  between  her  and 
me  and  my  estate. 

"Item  12.  It  is  my  desire,  and  I  so  will  and  bequeath,  that  each  of  my  chil- 
dren, to  wit,  Luella  A.  Dowell,  Effle  £.  Buckner,  Demmon  K.  Workman, 
William  Robert  Workman,  Delia  L.  Workman,  Mary  F.  Workman  and  Ruth 
Workman,  have  and  receive  each  one-eighth  part  of  my  estate,  and  that  my 
wife  receive  the  other  eighth  part  of  my  estate ;  but  that  Luella  A.  Dowell 
be  charged  with  8940;  that  EtTie  E.  Buckner  be  charged  with  1215;  that  Dem- 
mon K.  Workman  be  charged  with  td,0tt8;  that  William  Robert  Workman  be 
charged  with  |l^  139;  that  Delia.  L.  Workman  be  charged  with  tlOO;  that 
Mary  F.  Workman  be  charged  with  f  100,  and  that  Ruth  Workman  be  charged 
with  1200;  and  that  my  said  wife  be  charged  with  11,608,  these  amounts  thus 
charged  to  my  children  being  the  value  of  the  property  heretofore  devised 
and  the  advancements  heretofore  mentioned  in  the  various  items  of  this  will, 
and  the  amount  charged  to  my  wife  being  the  actual  value  of  her  interest  in 
the  82,000,  as  secured  to  her  by  the  antenuptial  contract  entered  into  by  and 
between  my  wife  and  me  on  the  SOth  day  of  October,  1898,  which  actual 
value  of  her  interest  in  said  contract  being  estimated  by  me  at  the  date  of 
this  will  at  $1,300,  and  the  value  of  property  bequeathed  to  my  said  wife  in 
item  3  of  this  will  being  1308,  the  two  amounts  added  together  making 
11,608;  that  in  order  to  produce  eciuality  in  the  division  of  my  estate  the 
above  amounts  shall  be  treated  in  thn  same  manner  as  advancements  are 
treated  under  section  1407  of  Kentucky  Statutes,  that  Is,  the  amount  that 
each  of  the  devisees  receives  as  above  stated  must  be  regarded  as  a  part  of 
the  one- eighth  that  such  devisee  is  to  receive  under  this  will;  and  that  each 
devisee  is  to  receive  one-eighth  of  my  entire  estate,  including  the  property, 
bank  stock,  money  and  advancements  heretofore  mentioned." 

The  testator  in  item  8  said  that  it  was  his  intention  to  supplement  "the 
amount  secured  to  her  by  said  antenuptial  contract  with  the  additional 
amounts  she  will  receive  under  the  provisions  of  this  will."  By  item  12  he 
bequeathed  to  his  seven  children  each  one-eighth  of  his  estate,  and  to  bis 
wife,  Annie  Workman,  the  other  eighth  part  of  it.  After  doing  this  he  de- 
signated the  amount  with  which  each  child  is  to  be  charged  as  an  advance- 
ment. And  in  the  same  connection  he  provides  that  his  wife  is  to  be  charged 
with  fl,60!<,  "actual  value  of  her  interest  in  the  f2,000,  as  secured  to  her  by 
the  antenuptial  contract,  *  *  *  lieing  estimated  by  me  at  the  date  of  this 
will  at  f  1.800,  and  the  value  of  the  property  bequeathed  to  my  said  wife  in 
item  3  being  1300,  the  amounts  added  together  making  11.608." 

The  testator  says  to  produce  equality  in  the  division  of  his  estate  the 
amounts  which  he  charges  to  his  children  and  his  wife  shall  be  treated  as 
advancements  as  under  section  1407,  Kentucky  Statutes.  The  testator  fear- 
ing that  his  will  might  bo  misunderstood,    further  explains  his  meaning  by 
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mifitig  tliAt  the  amoant  that  each  of  the  deriseefl  reoeiyes  "must  be  regarded 
4MI  part  of  the  one-eighth  that  such  devisee  is  to  reoeive  nader  this  will ;  and 
that  each  devisee  is  to  receive  one-eighth  of  my  entire  estate,  inoluding  the 
pvopertjTf  hank  stook,  money  and  advanoements  heretofore  mentioned." 
It  seems  to  ils  that  we  can'  not  employ  language  which  would  make  the  in- 
tention of  tlie  testator  plainer  than  was  done  by  the  language  used  by  him. 
His  evident  purpose  was  to  respect  the  antenuptial  contract  and  to  supple- 
ment it  with  one-eighth  of  his  estate,  less  the  amount  due  on  such  contract. 
He  did  not  intend  to  give  his  wife  one-eighth  of  his  estate  regardless  of  the 
amount  due  her  under  the  antenuptial  contract.  He  wanted  to  give  her  a 
child's  part,  but  thought  proper  in  giving  her  the  one-eighth  of  his  estate, 
the  amount  which  she  was  to  receive  under  the  antenuptial  contract  should 
be  estimated  as  part  of  his  estate  the  same  as  should  be  the  advancements 
with  which  he  charged  his  children.  While  he  gave  her  one-eighth  of  his 
-estate,  he  prescribed  the  rule  by  which  the  amount  of  his  estate  should  be 
ascertained  and  which  required  the  amount  due  his  wife  under  the  antenup- 
tial contract  to  be  estimated  as  part  of  it.  If  he  had  not  so  Intended  there 
^as  no  occasion  for  making  any  reference  in  Item  12  to  the  amount  due  her 
under  the  antenuptial  contract.  The  explanation  which  he  makes  in  that 
Item  of  his  will  shows  what  part  of  his  estate  was  given  as  a  supplement  to 
the  amount  due  under  the  antenuptial  contract.  The  amount  which  the 
widow  receives  under  the  will  is  much  greater  than  that  she  would  have  re- 
ceived under  the  antenuptial  contract,  and  that  excess  is  the  supplemen- 
taiy  amount  referred  to  io  the  third  item  of  the  will. 
The  Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


\NDIANA    ROAD    MACHINE    CO.    v.    LEBANON   CARRIAGE    AND 

IMPLEMENT  CO. 

(Filed  February  18.  1904— Not  to  be  reported. ) 

Contracts— Commissions — In  an  action  to  recover  commissions  for  the  sale 
ot  an  article  which  was  sold  upon  condition  that  the  sale  might  be  counter- 
manded, if  done  within  a  given  time,  and  such  sale  was  countermanded 
•and  another  article  sold  by  another  party,  the  original  seller  took  the  risk  of 
not  consummating  the  sale  of  his  article,  and  be  can  not  recover  commis- 
sions. 

C.  S.  Hill  for  appellant. 

.   Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellees  were  agents  of  appellant  for  the  year  1899  for  the  sale  of  certain 
machinery,  including  its  stone  crushers,  in  the  counties  of  Marion,  Washing- 
ton and  Nelson ;  they  learned  that  Nelson  county  was  contemplating  the 
purchase  of  two  rock  crushers  and  so  notified  appellant,  requesting  it  by 
telegram  to  send  expert  with  model  machine  to  meet  one  of  them  at  the 
Bardstown  fair  grounds  the  next  day,  it  being  stipulated  in  the  contract  that 
•appellant  would  do  this  if  requested.  The  pai  ties  met  at  the  fair  ground  and 
the  committee  made  an  order  for  two  rock  crushers  complete  at  $1,750,  but 
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reserved  the  right  to  oountermaDtl  the  order  at  any  time  within  three  daya^ 
On  the  same  day  the  agent  of  the  Champion  crushers  offered  the  committee 
two  machines  for  $1,800,  and  the  committee  then  conntormanded  the  order 
for  appellant's  machines.  After  this  appellees  made  an  arrangement  for 
another  meeting  with  the  committee,  and  notified  appellant  to  send  themaa' 
there  again  to  meet  them  on  a  certain  day.  Before  this  day  arrived,  how* 
ever,  appellant's  man  went  to  Bardstown  the  second  time,  and  finding  that» 
he  could  not  s^ll  his  machines  to  the  county  for  more  than  $1,800,  finally^ 
rather  than  be  underbid  by  the  Ghompion  Co..  sold  the  crashers  to  the* 
county  for  $1,800,  appellees  not  being  present  or  consulted.  ^By  the  contract 
of  agency  appellees  were  to  have  for  their  commission  all  amounts  that 
machinery  sold  for  over  and  above  the  net  list  prices  at  the  factory.  The  net 
price  got  for  the  two  machines  by  the  agent  was  not  as  much  as  the  list- 
price  referred  to.  Appellees  then  sued  appellant  for  their  oommlssion  on  the- 
sale  and  recovered  judgment  for  $438.70,  which  would  have  been  their  com- 
missions if  the  sale  had  stood  at  $1,760.  The  proof  on  the  trial  shows  that 
the  machines  could  not  have  been  sold  to  the  county  except  at  the  price  of 
$1,800,  and  that  the  agent  did  his  best  to  get  more,  but  failed,  simply  be- 
cause of  the  bid  of  the  Champion  Co.  Whether  the  appellees  are  entitled  t(>> 
recover  commission  on  the  sale  depends  on  whether  or  not  their  ooQtraot 
created  an  exclusive  agency  for  the  sale  of  the  machlneiy  In  the  territory 
named.  So  far  as  material  to  this  question  the  written  contract  is  as  fol- 
lows : 

"Indiana  Road  Moohine  Co.,  of  Fort  Wayne,  Ind.,  of  the  first  part,  and 
Lebanon  Carriage  and  Implement  Co.,  of  Lebanon,  county  of  Marion  and 
State  of  Kentucky,  of  the  second  pai*t : 

*'Witnesseth :  Said  party  of  the  first  part,  In  considerritlon  of  the  agree- 
ment by  the  party  of  the  second  part,  hereinafter  mentioned,  hereby  agrees: 

"1st.  To  authorize  said  party  of  the  second  part  to  sell  under  the  stipula- 
tions and  conditions  of  this  contract  The  Indiana  Reversible  Road  Machine,. 
Indiana  Stone  Crusher,  Indiana  Reversible  Road  Roller,  Drag  and  Wheel 
Scrapers',  and  Plows,  in  and  for  the  following-named  territory  only:  Ma- 
rion*and  Washington  and  Nelson  counties  in  Kentucky,  said  sale  privilege  to 
become  exclusive  on  Indiana  Reversible  Road  Machines  only,  for  1899.  as* 
soon  as  said  party  shall  have  sold  one  machine  therein,  from  the  date  of  thia- 
contract  until  date  of  final  settlement  mentioned  below-."/ 

In  Aultman  &  Taylor  Co.  v.  Joplin,  Ac,  8  Ky.  Law  Rep.,  68,  it  was  held 
as  follows:  "Under  a  contract  whereby  appellant  agreed  to  furnish  appellee 
with  machines  and  to  allow  them  certain  commissions  on  each  sale  wlthlH' 
a  certain  territory,  appellant  was  not  precluded  from  making  sales  within 
that  territory,  and  appellees  are  not  entitled  to  commissions  on  sales  made 
by  appellant,  there  being  nothing  in  the  contract  which  conferretl  on  appel- 
lees the  exclusive  right  to  sell  within  the  designated  territory.*' 

The  contract  before  us  authorizes  the  appellees  to  sell  the  road  machineF,. 
the  stone  oAishers,  the  road  rollers,  the  drag  and  wheel  scrapers,  and  plows,, 
in  the  counties  named.  So  far  there  is  nothing  in  the  contract  from  which 
an  exclusive  agency  can  be  inferred.  Then  these  words  are  added :  "Said  sale 
privilege  to  become  exclusive  on  Indiana  Reversible  Machines  only,  for  1899». 
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-^^8  eoon  as  said  party  shall  have  sold  one  machine  therein,  from  the  date  of 
^bia  ooDtraot  until  date  of  final  settlement  mentioned  below/* 

The  contract  is  dated  April  89,  1890,  and  the  Una!  settlement  was  to  be 

vaade  December  1,  1899.    The  natural  meaning  of  the  words  quoted  is  that 

<itie  sale  privilege  is  to  bMome  exclusive  on  Indiana  Heversible  Boad   Ma- 

'<3lilne  only,  and  that  this^^xoltrsive  privilege  on  the  road  machine  is  only  to 

begin  as  soon  as  the  second  party  has  sold  one  machine.    ^Otherwise,  we  do 

lAot  see  what  efiPect  would  be  given  the  word   ''only."    If;L^he  parties  had 

sneant  to  say  that  the  sale  privilege  should  become  exclusive^on   all  the  ma- 

•<3binery,  and  not  on  the  road  machines  only,  from  the  time  that  the  second 

parties  sold  one  road  machine,  it  can  not  be  presumed  that  they  would  not 

•tiave  used  words  indicative  that  the  sale  privilcgeiwas  to  be  exclusive  as  to 

-^be  other  machines,  but   only   exclusive  ^.on   the].Indiana  Heversible  Boad 

AAachine  from  the  time  the  second  party  sold  one  road  .machine.  (  An  exclu- 

sivt)  agency  will  not  be  -created  by  implication  where  ^the^ words  ot  the  con- 

-tract  do  not  naturally  import  this  meaning. '  Appellees.had  not   sold  a  road 

machine. 

As  the  contract  does  not  create  an. exoIusiv<3^agency, "appellant  might  law- 
fully sell  t)ie  machinery  in  the  territory  named.  /  Still  if  it.sold^to  a  customer 
.gotten  by  ^appellees,  it  would  be  responsible  to  appellees  for  their  commissions 
on  the  sale  where  appellees  would  have  been  entitled  to  commission  had  they 
^one  on  and  completed  the  sale  themselves.^,  But  in^this^case  if  appellees  had 
made  the  sale  themselves  theyjwould  have  l^been'  entltled^^to  no   commission 
for  the  reason  that  the  pricejgot  for  the  two  crushers  was  less  than  the  net 
list  price  therefor,  and  theyj^were  only,  to  have  for^com missions  the  excess 
over  and  above  the  list  prices.  ?.While  the  result  is  a   hardship  on  appellees, 
as  they  are  out  the  time  and  money  spent  by  (them  in'the^  negotiation,   still 
they  took  the  risk  of  this  on  the  chance  of  getting  the  full^commission  if  the 
sale  at  $1,750  had  gone  through.    As  it  is,  appellant  is  about  $200  worse  off 
than  it  would  have  been  if  that  sale  had   stood,  and  it^can  not  in  addition 
be  made  liable  to  appellees  for  commission. 

Judgment  reversed  .and  cause  remanded,.!  with   directions  to  dismiss  the 
petition. 


DODSON   V.  COMMONWEALTH. 

(  Filed  February  18,  1904— Not  to  be  reported. ) 

Criminal  law— Bill  of  exceptions— Where  the'.bill  of  exceptions  does  not  show 
that  the  Commonwealth's  attorney  made  any  statement  in  argument  to 
which  the  defendant  objected,, or  that  he>xcepted  to  the  ruling  of  the  court 
as  to  such  question, !the  verdict  will'not  be  disturbed,  nor  can  the  bill  of  ex- 
oeptions  when  signed  by  the  judge  be  assailed  by  affidavits  of  the  parties  or 
of  bystanders. 

K.  K.  McKay  and  Edwards  &  Ogden  for  .[appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

1  Appeal  from  Jefferson  Circuit  Court,  Criminal  Branch. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  under  which  the  appellant  was  tried  charges  him  with  the 
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murder  of  Henry  Warner,  and  the  jury  found  him  guilty  of  manslaucbter*. 
The  principal  ground  relied  upon  for  reversal  Is  alleged  objectionable  state- 
xnents  made  by  the  Commonwealth's  attorney  to  the  Jury  In  closing  the  ar-- 
gument  In  the  case. 

The  bill  of  exceptions  signed  by  the  judge  does  i^  show  that  the. Com- 
monwealth's  attorney  made  any  statement  in  arguiillent  to  which  the  defend- 
ant objected,  or  that  he  excepted  to  the  ruling  of  the  court  on  any  question 
as  to  the  propriety  of  the  argument  of  the  Commonwealth's  attorney.  The- 
defendant  seeks  to  supplement  the  bill  of  exceptions,  or  to  Impeach  Its  corroot-. 
ness,  by  aflSdaylts  which  were  filed  on  the  motion  for  a  new  trial.  Theee- 
affidavlts  purport  to  give  the  alleged  objectionable  semarka  of  the  Common- 
Wealth's  attorney.  The  judge  certified  to  his  own  rulings  and  exceptions- 
taken  during  the  progress  of  the  trial,  and  the  validity  of  the  bill  of  excep- 
tions as  thas  made  can  not  be  assailed  by  bystanders  or  the  affidavits  of  the- 
partiee  Interested  In  the  litigation.  (Garvott  v.  Ratliff,  Sa  Ey.»  888';  Patter^ 
•on  V.  Commonwealth,  86  Ey.,  395.) 

The  judgment  Is  affirmed. 


CINCK^NATI,    NEW    ORLRANS    &    TEXAS     PACIFIC  RY.    CO.    ▼. 

VAUGHT. 

(Filed  February  18.  1904— Not  to  be  reported.) 

1.  Railroads— Damages— Contributory  negligence— In  an  action  for  dam- 
ages where  contributory  negligence  was  affirmatively  pleaded  and  there  waft, 
evidence  to  support  such  plea,  an  instruction  based  upon  suoh  defense  should 
have  been  given. 

8.  Same— Instructions— In  an  action  against  a  railroad  company  for  Injur- 
ies sustained  by  being  struck  by  a  heavy  door  of  a  refrigerator  oar,  which 
being  open  struck  appellant's  platform  and  was  slammed  with  such  violence- 
as  to  Injure  appellee,  who  was  looking  out  of  the  window  of  the  car,  ther^^ 
should  have  been  an  Instruction  to  the  effect  that  It  was  the  duty  of  the  com- 
pany to  exercise  reasonable  care  not  to  inflict  Injury  and  if  Its  agents  failed 
to  warn  appellee  that  the  car  which  he  was  in  was  about  to  be  moved  it  waa- 
guilty  of  negligence. 

O.  H.  Waddle  and  John  Galvln  for  appellant. 

Denton  &  Robinson  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Cincinnati,  New  Orleans  &  Texas  Pacific  R.  R.  Co.,  is  a. 
corporation  operating  a  railroad  through  the  State  of  Kentucky,  a  part  of 
its  line  being  in  Pulaski  county.  The  appellee,  D.  F.  Vuught,  was  at  the 
time  of  the  occurrence  which  produced  this  litigation  In  the  employment  of 
the  Somerset  Ice  Co.  The  appellant  had  hauled  a  refrigerator  oar  loaded 
with  ice  to  the  place  of  business  of  the  Somerset  Ice  Co. ,  and  left  it  there  to- 
be  unloaded.  Appellee,  by  order  of  his  employer,  had  unloaded  the  loe  fionk 
the  oar,  and  was  engaged  in  cleaning  out  the  straw  on  the  floor  and  gather- 
ing up  the  ice  hooks  for  the  purpose  of  turning  over  the  oar,  unloaded  Mid 
cleaned,  to  appellant;  but  just  before  he  left   it  an  engine  in  the  custody^ 
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and  ooDtrol  of  appellant*8  employes  bncked  down,  coupled  on  to  the  empty 
oar  and  hauled  it  away.  The  door  of  the  car,  which  was  large  and  heavy, 
opened  out  on  hinges,  and  was  swinging  open  when  it  started.  After  the 
car  started  appellee  went  to  the  door,  in  order  to  look  but,  and.  as  he  says,  to 
see  where  he  was  being  carried,  at  which  time  the  heavy  door,  which  was 
swinging  outwardly,  struck  against  a  platform,  which  constituted  a  part  of 
appellant*s  station,  with  such  violence  that  it  was  slammed  to,  striking  him 
on  the  head,  shoulder  and  abdomen,  knocking  him  senseless,  and  severely 
injuring  him. 

Appellee*s  evidence  was  to  the  effect  that  he  was  not  notified  of  the  fact 
that  appellant's  servants  were  about  to  move  the  car,  and  knew  nothing  of 
their  purpose  so  to  do,  until  it  was  started  on  its  journey  away  from  the 
place  where  it  had  baen  standing;  that  being  a  refrigerator  oar.  there  was  no 
place  from  which  he  could  look  out  except  the  open  door,  and  that  he  went 
to  this  door  to  look  out  and  see  where  he  was  being  carried. 

For  the  appellant  John  Stark le  testified  that  he  was  one  of  the  brakemen 
in  charge  of  the  train  which  moved  the  car  upon  which  appellee  was  engaged 
in  working;  that  before  the  engine  was  attached  to  it  he  saw  appellee,  and 
told  him  he  must  get  out,  as  they  were  going  to  take  it  away;  that  appellee 
answered  "all  right.''  and  at  once  threw  out  some  of  his  implements; 
whereupon  he,  supposing  appellee  had  left  the  car,  gave  the  signal  which 
started  it  on  its  destination. 

The  jury  returned  a  verdict  of  five  hundred  dollars  in  favor  of  appellee,  of 
which  appellant  is  now  complaining. 

The  court  gave  two  instruoc  ions,  one  of  which,  marked  "B,"  is  as  follows: 
"It  was  thei  duty  of'  the  defendant  in  handling  its  cars  to  do  so  in  such 
manner  as  not  to  inflict  injury  upon  any  person  who  had  the  right  to  be 
upon  or  in  any  of  the  said  cars  of  defendant,  andif  the  defendant's  agents 
failed  to  use  due  care  and  diligence  to  ascertain  plaintiff's  presence  and  warn 
him  of  danger,  they  were  guilty  of  negligence." 

It  is  complained  by  appellant  that  the  effect  of  this  instruction  was  to 
make  it  the  insurer  of  the  safety  of  appellee,  and  we  are  inclined  to  think 
it  justly  subject  to  this  criticism.  It  may  be  that  the  court  intended  the 
last  half  of  the  instruction  to  qualify  the  language  of  the  first  half,  but  we 
doubt  if  this  is  accomplished.  The  first  half  relates  to  the  handling  of  the 
cars,  whereas  the  last  half  is  applicable  alone  to  give  him  warning  of  the 
danger  incident  to  starting  the  train  in  motion. 

Appellee  was  not  injured  by  the  starting  of  the  car,  and  was  in  no  danger 
from  that  fact.  His  injury  accrued  from  the  fact  that  appellant's  servants 
were  hauling  the  car  away  with  the  door  swinging  open,  so  that  it  struck 
the  platform  and  was  slammed  to  with  such  violence  as  to  inflict  the  injury 
which  appellee  received. 

We  think  the  court  should  have  instructed  the  jury  that  it  was  the  duty  of 
the  defendant,  in  handling  the  car.  to  exercise  reasonable  care  and  diligence 
not  to  inflict  injury  upon  appellee,  and  if  the  defendant's  agents  failed  to 
warn  him  that  the  car  was  about  to  be  moved,  they  were  guilty  of  negli- 
gence. 

We  think  the  court  also  errad  in  refusing  to  give  any  instruction  on  the 
subject  of  the  contributory  negligence  of   the   appellee.    This   was  affirma- 
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tively  pleaded  by  appellant,  and  there  was  evidence  which,  if  true,  supported 
it ;  it  was,  therefore,  entitled  to  an  instruction  liased  upon  this  theory  of  its 
defeuse. 

Instruction  No.  S,  offered  by  appellant,  modified  as  follows,  should  also 
have  been  given : 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff  was  notified  that 
the  car  in  which  he  was  working  was  about  to  be  moved,  and  he  was  re- 
quired to  leave  it,  and  assented  thereto,  and  appellant's  agents  in  charge  of 
the  train  believed,  and  had  reasonable  grounds  to  believe,  at  the  time  it 
started  he  had  left  the  oar,  they  should  find  for  the  defendant." 

Negligence  and  ordinary  care  should  have  been  defined  to  the  jury  substan- 
tially as  contained  in  instruction  No.  4,  tendered  by  appellant. 

Appellee  was  not  bound  to  jump  from  the  car  after  it  started,  as  is  con- 
tended for  by  appellant,  although  he  might  think  that  could  be  done  with 
safety;  and  if  the  car  was  being  hauled  off  with  him  in  it,  without  his 
knowing  where  he  was  being  taken,  it  was  but  natural  for  him,  and  he  had 
the  right,  to  go  to  the  door,  which  afforded  the  only  means  of  obtaining  the 
information  he  desired  of  the  situation,  although  he  might  have  known 
there  was  danger  attending  his  doing  so;  but  he  was  not  entitled  to  unnec- 
essarily place  himself  in  peril,  and  the  question,  whether  he  did  or  not  do 
so,  under  all  the  circumstances  of  this  case,  was  a  question  for  the  jury. 
His  pertubation  of  mind  would  necessarily  be  increased  or  diminished  by 
the  fact  as  to  whether  he  was  being  carried  far  from  home,  or  merely  shifted 
around  in  appellant's  yards,  with  the  opportunity,  after  a  few  minutes,  of 
being  allowed  to  leave  the  car  in  safety. 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


ADKINS  V.  WILLIAMS. 
(Filed  February  18,  1904— Not  to  be  reported.) 

Appeals— An  appeal  will  lie  to  this  court  from  a  judgment  of  175.00 
although  the  cause  of  action  grew  out  of  a  conveyance  of  real  estate,  the 
judgment  itself  being  simply  personal. 

Boscoe  Vanover  for  appellant. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellees  filed  this  action  alleging  in  their  petition  that  on  April  30,  1894, 
appellant,  in  consldaration  of  $316  in  hand  paid,  conveyed  to  appellee  San- 
ders a  tract  of  land  in  fee  simplH,  with  general  warranty,  fraudulently  con- 
cealing from  her  that  he  had  previously  conveyed  away  the  minerals,  coal, 
etc.,  under  the  land;  they  alleged  that  the  minerals  under  the  land  were 
of  the  value  $75,  and  prayed  judgment  against  him  for  $75  in  damages. 
The  defendant  answered,  denying  the  fraud  and  pleading  five  years'  limita- 
tion, but  admitted  the  conveyance  of  the  land  with  warranty,  and  that  he 
had  previously  sold  the  coal  and  mineral  privileges.  The  court  sustained  a 
demurrer  to  his  answer  and  gave  judgment  against  the  defendant  for  $75. 
From  this  judgment  he  appeals. 


OOBNETT,  <ftO.  V.  OOMMONWEALTH.  L769 

By  seotioD  960,  KeDtuaky  Statntie8»  no  appeal  shall  be  taken  to  the  Court  of 

Appeals  from  a  judgment  for  the  recovery  of  money  or  personnl  property  if 

■  the  value  in  controversy  is  less  than  S200,  exclusive  of   Interest  and  costs. 

TThe  judgment  appealed  -from  is  simply  a  personal  judgment  for  S75.     The 

matter  in  controversy  is,  therefore,  not  within  the  jurisdiction  of  this  court. 

The  fact  that  the  cause  of  action  grew  out  of  a  conveyance  of  land  does 
Dot  affect  the  rule.  The  judgment  is  simply  for  the  recovery  of  money  and 
for  an  amount  less  than  $200.  No  question  of  title  to  land  is  involved. 
The  only  thing  in  contest  is  the  matter  of  damages.  The  amount  of  the 
Judgment  determines  the  jurisdiction  of  this-court  in  such  cases.  The  ap- 
peal, is  therefore,  dismissed. 


CORNETT,  &c.  V.  COMMONWEALTH. 

(Filed  February  18,  1904— Not  to  be  reported.) 

Peace  bonds— Section  382  of  the  Criminal  Code,  providing  that  a  defendant 
may  be  required  to  give  surety  to  k»»ep  the  peace  where  it  appears  that  he  is 
■about  to  commit  violence  endangering  human  life,  or  is  about  to  commit 
4in  offense  amounting  to  a  felony,  the  sureties  in  such  bond  nre  not  liable 
where  he  was  convicted  for  selling  spirituous,  vinous  or  malt  liquors,  that 
•offense  not  being  a  breach  of  the  bond. 

Cook  &.  Jones  foi  appellants. 

.     Appeal  from  Leslie. Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  March  26,  1903,  James  H.  Cornett  being  in  custody  and  required  by  the 
Xieslie  Circuit  Court  to  give  bond  in  the  sum  of  $500  to  keep  the  peace  and 
be  of  good  behavior  to  all  the  citizens  of  the  Commonwealth  for  the  period 
of  one  year  from  that  date,  H.  H.  Hensley  and  A.  B.  Asher  appeared  in  open 
court  and  entered  into  a  bond  to  the  Commonwealth  of  Kentucky,  condi- 
tioned that  for  the  period  of  twelve  months  Cornett  would  keep  the  peace 
and  be  of  good  behavior  to  all  persons  of  the  Commonwealth,  and  that 
during  this  period  he  would  not  be  guilty  of  any  offense  involving  a  breach 
of  the  peace  or  of  any  felony,  nor  engage  in  the  unlawful  sale  of  spirituous 
vinous  or  malt  liquors,  directly  or  indirectly,  nor  aid  any  one  thus  offending, 
nor  permit  same  to  be  sold  on  his  premises,  and  if  he  failed  to  perform  any 
•of  these  conditions  they  would  pay  to  the  Commonwealth  $5(iO.  At  the 
June  term,  1903,  Cornett  was  indicted  for  selling  spirituous,  vinous  and 
malt  liquors  to  Hiram  Begley  and  A.  B.  Couch  in  June  of  that  year,  con- 
trary to  the  local  prohibitory  law  in  force  in  the  counties  of  Bell,  Harlan, 
jPerry  and  Leslie,  approved  February  9,  1884.  He  was  tried  on  this  indict- 
ment at  the  March  term,  1908,  and  convicted.  Thereupon  this  proceeding 
was  instituted  on  the  bond  referred  to  against  his  sureties.  They  demurred 
-to  the  petition;  their  demurrer  was  overruled.  They  then  filed  answer  de- 
nying that  Cornett  had  sold  any  whisky  in  Leslie  county  to  Begley  or 
Couch.  The  court  sustained  a  demurrer  to  their  answer  and  gave  judgment 
against  them.     From  this  judgment  they  appeal. 

By  section  882  of  the  Criminal  Code  if  the  defendant  has  threatened  to 
commit  an  offense  against  the  person  or  property  of  another,  and  there  are 
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reaflooable  grounds  to  fear  the  oominisslon  of  the  offense  threatened,  or  ir 
be  is  about  to  commit  violence  endangering  human  life,  or  is  about  to  com- 
mit an  offense  amounting  to  a  felony,  and  there  are  reasonable  grounds  for 
apprehending  such  violence  or  felony,  the  di^fendapt  may  be  required,  to  give 
surerty  4k>  keep  the  peace  or  for  bis  good  behavior.  By  section  8B1  a  Judicial 
oonviotlon  of  the  defendant  for  an  offense  involving  a  breach  of  the  peace, 
or  for  a  felony  within  the  time  specified  in  l^e  bond,  is  a  breach*  of  the  bond. 
Under  these  provisions  it  has  been  held  that  a  conviction  of  the  defendant 
of  an  offense  not  amounting  to  felony,  and  not  involving  a  breach  of  the 
peaoe,  is  not  a  breach  of  the  bond.  (Rankin  v.  Commonwealth,  72  Ky.,  668; 
Commonwealth  v.  Mahoney,  2  Ky.  Law  Kep.,  814.)  The  conviction,  there- 
fore, for  selling  spirituous,  vinous  and  malt  liquors  in  violation  of  the  local 
prohibitory  law  was  not  a  breach  of  the  bond. 

There  is  nothing  in  the  Code  of  Practice  authorizing  the  court  to  put  the 
defendant  under  bond  except  the  provisions  of  sections  889-891  above  referred 
to,  and  these  do  not  refer  to  offenses  not  amounting  to  a  breach  of  the  peace 
or  to  a  felony.  We  have  ezamided  the  local  prohibitory  act  above  roferred 
to  (1  Acts  1888-4,  page  214),  and  the  act  amendatory  thereof  (Acts  1887-S, 
page  874),  and  find  nothing  in  them  aathorizing  such  a  bond  to  be  taken. 
We  have  been  roferred  to  no  statute  giving  the  court  power  to  require  the 
execution  of  a  bond  of  this  character.  The  act  of  March,  1908,  had  not  taken 
effect  when  this  proceeding  was  had.  In  the  absence  of  some  statutory  au- 
thority the  court  was  without  power  to  take  the  bond  in  so  far  as  it  provided 
as  to  the  sale  of  spirituous,  vinous  and  malt  liquors,  and  the  bond  was  to 
this  extent  without  consideration  and  void. 

The  judgment  appealed  from  is,  therefore, .  reversed  and  the  cause  re- 
manded, with' directions  to  dismiss  the  pi*ooeeding. 


MARKS  &.  STIX  V.  HARDY'S  ADM'R. 
(Filed  February  18,  1904.) 

1.  Partnerships— Evidence-*In  a  defense  to  an  action  by  one  on  the  ground 
that  he  was  not  a  partner,  rei>orts  of  mercantile  agents  or  the  general  report 
in  the  neighborhood  are  inadmissible  to  establish  the  exlstance  of  the  part- 
nership, it  not  being  shown  that  such  reports  were  founded  upon  any  state- 
ments made  by  the  alleged  partner. 

2.  Same— Where  there  was  no  evidence  to  show  that  the  father  knew  hia 
son  was  carrying  on  a  store  in  his  name,  to  hold  him  responsible  as  a  part- 
ner would  be  to  place  him  wholly  in  the  power  of  designing  persons  whe 
had  it  in  mind  to  ruin  him. 

8.  Same— Where  one  was  defending  an  action  on  the  ground  that  he  was 
not  a  partner,  ei^ldenc^  of  compromise  was  properly  rejected  where  it  did  not 
appear  that  such  party  made  any  offer  of  compromise  or  knew  tltet  such 
offer  was  made. 

W.  B.  Pugh,  S.  J.  Pugh  and  Robt.  D.  Wilson  for  appellants. 

W.  C    Halbert  and  T.  H.  Phister  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 
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The  appellanta,  Marks  &  Stiz,  are  boot  aod  shoe  xnerohants  of  Ginoin- 
nati,  Ohio.  At  the  time  this  action  was  institnted  William  Hardy  resided 
In  Yanoeburg,  Lewis  county,  Kentucky.  A.  T.  Hardy,  who  is  bis  son,  lived 
at  WiUard,  Garter  county,  Kentucky, » where  he  carried  on  a  general  store* 
under  the  Arm  name  of  WlUlaxn  Hardy.  &  Son. 

The  firm  of  William  Hardy  &  Son,  in  June,  19U0,  purchased  o(  the  appel- 
lant four  hundred  and  fifty  dollars  worth  of  shoes  on  credit.  The  bill  not 
having  been  paid  when  it  fell  due,  this  action  was  instituted  against  Wil- 
liam Hardy  and  A.  T.  Hardy,  as  composing  the  firm  of  William  Hardy  A 
Son.  A.  T.  Hardy  made  no  defense;  William  Hardy  filed  an  answer,  put- 
ting in  issue  the  fact  that  he  was  a  member  of  the  firm  in  question.  After^ 
the  issues  were  made  up  William  Hardy  died,  and  the  action  was,  by  con- 
sent, revived  in  the  name  of  his  administrator,  Andrew  J.  Hardy. 

About  a  year  after  the  completion  of  the  issues,  the  action  coming  on  for^- 
trial,  appellants  offered  to  file  an  amended  petition,  setting  up  certain  mat- 
ters alleged  in  the  way  of  estoppel  as  against  William  Hardy.  The  motioi> 
to  file  this  amendment,  upon  objection,  was  overruled  by  the  court.  Upoz^ 
the  trial  the  jury  returned  a  verdict  in  favor  of  appellee,  of  which  the  ap-^ 
pellants  are  now  complaining. 

The  uncontradicted  facts  show  that  William  Hardy  was  a  man  about  sev^ 
enty-one  years  of  age,  and  that  he  lived  in  Yanceburg,  Lewis  county,  Ken- 
tucky, from  fifty  to  seventy-five  miles  from  WiUard,  Garter  county.  Ken-, 
tucky;  that  for  many  years  prior  to  the  events  constituting  the  subject- 
matter  of  this  litigation  he  had  been  engaged  in  the  business  of  buying  and 
selling  staves  for  wine  casks,  and  had  built  up  quite  a  reputation  in  this, 
business,  and  accumulated  some  money;  that  his  son,  A.  T.  Hardy,  was  not 
of  age,  and  that  his  father  sent  him  over  to  Willard  for  the  purpose  of  buy- 
ing wine  cask  staves  for  cash;  that  •after  |ie-was  settled  there 'he  opened  up 
a  general  merchandise  store,  under  the  firm  name  and  style  of  William 
Hardy  &  Son,  which  was  the  name  of  the  firm  engaged  in  the  business  of* 
buying  and  selling  wine  cask  staves;  that  he  advertised  the  store  under  the* 
firm  name  of  William  Hardy  &  Son  and  all  of  his  bill  heads  and  letters  were 
BO  marked,  but  that  there  was  no  sign  over  the  store. 

The  first  error  complained  of  is  the  refusal  of  the  court  to  permit  the^ 
amended  petition  to  be  filed  after  the  case  was  called  for  trial.  The  issues, 
had  been  made  up  for  fully  a  year  theretofore.  William  Hardy  had  in  the 
meantime  died,  and  Che  conduct  of  the  defense  to  the  action  was  in  the> 
hands  of  his  adminlntrator.  We  do  not  think,  under  these  oiroumstanoes, 
that  the  court  abused  the  large  discretion  conferred  upon  it  in  the  matter  of 
permitting  amendments  to  be  filed  by  refusing  the  one  in  question.  (Eliz- 
abethtown,  Lexington  &  Big  Sandy  H.  B.  Co.  v.  Gatlettsburg  Water  Co..  dS- 
Ky.  Law  Bep.,  1639.) 

The  second  error  complained  of  by  appellants  is'the  refusal  of  the  court  to 
permit  them  to  prove  by  mercantile  agents'  reports  who  composed  the  firm 
of  William  Hardy  &  Son,  or  the  general  report  in  and  around  Willard,  that, 
the  partnership  was  composed  of  William  Hardy  and  A.  T.  Hardy.  It  was. 
not  shown  that  the  mercantile  agents'  reports  were  based  upon  any  informa- 
tion given  by  William  Hardy,  or  by  any  one  authorized  by  him,  or  that  he> 
knew  that  such  reports  were  being  gotten  up,  or  that  he  knew  of  the  exist-- 
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^Qce  of  what  is  called  the  "general  reputation"  that  he  was  a  member  of 
the  firm.  The  great  weight  of  authority,  as  well  as  sound  reason,  is  against 
the  admissibility  of  this  evidence.  The  Am.  &  Sng.  Enoy.  of  Law,  volume 
22,  2d  edition,  page  60,  thus  states  the  rule  as  to  "general  reputation :" 

"The  existence  or  nonexistence  of  a  partnership  between  certain  persons 
Tjannot  be  proved  by  evidence  of  general  reputation  or  understanding  that 
^uch  persons  were  or  were  not  partners,  and  such  evidence  is  inadequate  even 
In  aid  of  other  testimony  to  the  same  effect.  But  evidence  of  general  reputa- 
tion in  the  community  is  admissible  to  show  that  plaintiff  gave  credit  in 
reliance  upon  the  supposed  partnership,  and  this  evidence  has  been  admitted 
where  it  appeared  that  such  common  rei>ort  was  known  to  the  partners 
Bought  to  be  charged. " 

The  learned  author  also  lays  down  the  rule  that  reports  from  a  mercantile 
•agency  are  inadmissible. 

The  inadmissibility  of  general  reputation  to  establish  a  partnership  is  sus- 
tained by  the  following  cases:  Cook  v.  Slate  Co..  88  Am.  Rep.,  668;  Hunt 
V.  Jacks,  1  Am.  Dec,  555;  Grafton  Bank  v.  Moore,  8»  Am.  Dec.,  478;  Smith 
V.  Griffith,  Id.,  630;  Maoey  v.  Combs,  77  Am.  Dec.  103;  Adams  v.  Morrison, 
113  N.  Y.  Rep..  162;  Brown  v.  Crandall,  U  Conn..  92;  Tanner  &c.  v.  Hall, 
•&C.,  86  Ala  ,  805;  Stiewell  v.  Borman,  63  Ark.,  30;  BoWen  v.  Rutherford,  14 
Am.  Rep  ,  25;  Eiirl  v.  Kurd,  5  Blackford  (Ind)..  348;  Bryden  v.  Taylor,  3 
Am.  Dec,  654;  Goddard  v.  Pratt,  16  Pick.,  412;  Sager  v.  Tripper,  88  Mich., 
26S;  Taylor  v. Webster,  39 N.  J.  Law,  102;  Halliday  v.  McDougnll.  20  Wend..  81. 

William  Hardy  was  an  old  man.  and  lived  from  fifty  to  seventy-flve  mile^ 
<rom  Willard.  There  is  no  evidt^nce  In  the  record  to  show  that  he  knew  his 
son  was  carrying  on  a  general  merchandise  store. under  his  name,  or  that  he 
ever  heard  any  of  the  rumors  that  he  was  a  member  of  the  firm.  To  hold 
-one  responsible  as  a  partner  under  such  evidence  would  be  to  place  him 
wholly  in  the  power  of  designing  persons,  who  had  it  in  mind  to  ruin  him. 
As  well  said  by  Judge  Cowen,  in  the  oase  of  Halliday  v.  McDougall: 
"There  is  scarcely  a  question  upon  which  comiiion  reputation  is  more  fali- 
-ble.  A  contract  of  partnership  is,  in  its  nature,  incapable  of  being  defined 
'by  laymen,  and  whether  an  apparent  partnership  be  really  so,  or  a  contract 
^f  some  other  character,  is  often  a  most  embarrassing  legal  question  with 
^he  ablest  lawyers.  General  reputation  of  the  ordinary  contracts,  the  legal 
nature  and  effect  of  which  are  understood  by  men  of  business  in  general, 
would  be  much  more  proper  subject  of  proof  by  general  report.  This  the 
4a w  rejects,  yet  I  am  not  aware  that  there  is  a  necessity  for  resort  to  such 
proof  in  the  one  case  more  than  the  other. ' ' 

In  Brown  v.  Crandall,  11  Conn.,  92,  the  court  said:  "A  person  of  doubtful 
credit  might  cause  a  report  to  be  circulated  that  another  person  was  in 
partnership  with  him,  for  the  very  purpose  of  maintaining  his  credit.  His 
•creditors  might  also  aid  in  circulating  the  report  for  the  purpose  of  furnish- 
ing evidence* to  enable  them  to  collect  their  debts." 

The  court  also  properly  rejected  the  evidence  of  the  compromise  sought  to 
be  introduced  by  appellants.  It  did  not  appear  that  William  Hardy  made 
«ny  offer  of  compromise  himself,  or  authorized  any  one  to  do  so  for  him,  or 
that  he  knew  that  such  an  offer  was  made.  Neither  his  assignee  nor  the  at- 
<x)rney  of  the  assignee  was  his  agent  for  this  purpose. 
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It  is  also  ooinplalned  that  the  cx)urt  erred  in  permittiog  A.  H.  Parker  to- 
testify  of  declarations  of  William  Hardy  as  to  the  ezlsteuoe  of  the  firm  of 
William  Hardy  &  Son  at  the  time  the  articles  of  dissolution  between  him- 
self and  his  son  were  signed.  It  seems  when  William  Hardy  finally  heard, 
that  his  son  was  engaged  in  the  basiness  of  general  merchandise  at  Willard 
in  his  name  that  he  went  with  his  lawyer,  A.  H.  Parker,  to  Willard,  and 
then  and  there  severed  all  business  connection  with  him;  in  pursuance  of 
-which  formal  nrticlps  of  dissolution  were  drwan  up  and  signed  by  the 
I>arties.  Appellants  introduced  A.  H.  Parker  as  their  witness,  to  show  the- 
contents  of  this  paper  (having  given  notice  to  the  appellee  requiring  its  pro- 
duction at  the  trlah  for  the  purpose  of  establishing  the  fact  that  the  exist-- 
enoe  of  the  firm  was  recognized  by  William  Hardy  in  the  articles  of  dissolu  • 
tlon.  This  evidence  having  been  introduced  by  appellants,  appellee  under^ 
took  to  show  by  Parker  thar,  although  William  Hardy  finally  signed  the 
articles  of  dissolution,  he,  at  the  time,  denied  the  existence  of  the  firm,  and 
only  signed  the  paper  upon  the  assurance  of  his  counsel  that  it  was  right  so. 
to  do,  and  would  not  obligate  or  bind  him  as  a  partner. 

The  court  very  properly  admitted  this  evidence.  It  constituted  a  part  of  the- 
transaction,  which  appellants  had  themselves  undertaken  to  introduce. 
The  rule  is  elemental^,  that  where  a  transaction  is  placed  in  evidence,  al> 
that  took  place  at  the  same  time,  and  which  was  a  part  of  it,  may  also  be- 
Bhown.  One  can  not  introduce  a  part  of  a  conversation  or  transaction  which 
he  deems  to  his  interest  and  exglnde  the  remainder.  What  was  said  by^ 
William  Hariy  at  the  time  the  articles  of  dissolution  between  his  son  and. 
himself  were  drawn  up  and  signed  was  a  part  of  the  transaction  itself,  and 
he  had  the  right  to  introduce  his  declarations  on  the  subject,  in  order  ta 
show  his  construction  of  his  position  in  the  matter.  Nor  was  this  in  viola- 
tion of  the  rule  against  introducing  oral  testimony  to  alter  or  modify  n  writ- 
ten contract,  in  the  absence  of  an  allegation  of  fraud  or  mistake.  That  rule 
might  apply  as  between  the  father  and  son,  but  it  has  no  place  in  the  con- 
troversy between  William  Hardy  and  appellants.  In  speaking  upon  this  sub- 
ject, in  the  case  of  Strader  v.  Lambeth,  &c. ,  7  6.  Mon.,  68i),  it  was  said: 
"Between  the  parties  to  the  instrument  such  evidence,  it  is  true,  is  only 
admissible  when  the  party  offering  it  first  shows  that  the  writing,  either  by 
fraud  or  mistake,  was  drawn  differently  from  what  the  parties  intended,  or 
was  executed  under  circumstances  tending  to  prove  that  the  contract  waa 
usurious.  But  when  the  parties  themselves  do  not  rely  upon  the  writing  as 
drawn,  but  admit  the  contract  to  be  other  than  that  which  it  exhibits,  thia 
rule  has  no  application.  Nor  are  strangers  to  the  instrument  concluded  by^ 
its  terms,  or  estopped  to  show  by  parol  evidence  that  the  contract  of  the 
parties  is  different  from  what  it  purports  to  be  on  the  face  of  the  writing; 
and  as  estoppels  where  they  exist  must  be  mutual,  it  follows  that  in  a  con- 
troversy with  strangers  to  the  instrument  the  parties  to  it  are  not  them- 
selves estopped  to  explain  or  contradict  it;  by  parol  evidence."  (Greenleaf 
on  Evidence,  16th  edition,  volume  1,  section  279.) 

But  the  court  erred  in  permitting  appellees  to  prove  by  various  witnessea 
declarations  made  by  William  Hardy  in  his  own  interest,  to  the  effect  that 
he  was  not  a  partner  with  bis  son  in  the  general  merchandise  venture,  which 
the  latter  was  conducting  at  Willard  under  the  style  of  William  Hardy  & 
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8011.  These  deolarations  were  esflentially  heamy,  and  contrary  to  the  rule, 
that  one  may  not  make  evidence  in  his  own  behalf  by  his  deoUwatlons,  and 
were  highly  prejudicial  to  the  interests  of  appellants. 

It  is  said  in  section  110,  Tolume  1,  Qreenleaf's  evidence,  16th  Edition:  "It 
Is  to  be  observed  that  where  declarations  offered  in  evidence  are  merely 
narrative  of  a  past  occurrence,  they  can  not  be  received  as  proof  of  the  ex- 
istence of  such  occurrence.  They  must  be  concomitant  with  the  principal 
Act,  and  so  connected  with  it  as  to  be  regarded  as  the  mere  result  and  con- 
sequence of  the  co-existing  motives,  in  order  to  form  a  proper  critorlon  for 
directing  the  judgment  which  is  to  be  formed  upon  the  whole  conduct.  It 
is  a  necessary  consequence  of  the  principle,  as  above  explained,  that  declara- 
tions made  after  the  equivocal  act  has  ended  can  not  be  regarded  as  forming 
part  of  It,  complimenting  and  Interpreting  the  physical  part  of  the. act,  and 
they,  therefore,  come  as  ordinary  assertions  of  a  past  fact,  obnoxious  to  the 
hearsay  rule  and  not  admissible  under  the  present  principle." 

The  American  &  English  Sncy.  of  Law,  volume  9,  8d  edition,  page  50, 
thus  states  the  rule:  "An  extra  judicial  self-serving  declaration  of  a  party 
Is  gennrally  hearsay  evidence,  and  is  uo  evidence  in  his  behalf  unless  it  con- 
stitutes a  part  of  the  res  gestae,  or  is  made  In  the  presance  of  the  opposite 
party,  and  is  acquiesced  in  by  him."  (Terrell  v.  Commonwealth,  18  Bush, 
346;  Penn.  v.  Flghtmastor,  18  Ky.  Law  Rep.,  449.) 

For  the  reasons  indicated  the  judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 


BENNETT  v.  RYAN. 

(Filed  February  19,  1904— Not  to  be  reported.) 

Timber— Contracts— In  an  action  to  recover  upon  a  timber  contract  it  was 
«rrDr  for  the  trial  court  to  award  judgment  against  appellant  for  timber 
which  he  did  not  receive  and  which  was  left  in  the  possession  of  the  appellee 
with  his  approval  and  consent. 

Wilfred  Carrico  and  J.  G.  Jonson  for  appellant. 

W.  L.  Reeves  for  appellee. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  year  1897  the  land  of  the  appellee,  J.  B.  Ryan,  was  sold  under  four 
executions,  and  was  bought  by  the  plaintiffs  in  the  executions  for  less  than 
two-thirds  of  its  value.  There  was  also  some  taxes  against  the  land.  These 
execution  claims  and  taxes  made  an  indebtedness  of  S:?,000,  which  it  was 
necessary  for  appellee  to  raise  to  redeem  the  land.  For  the  purpose  of  raising 
this  sum  the  appellee  entered  into  an  agreement  with  appellant,  in  which  it 
was  stipulated  that  appellant  should  cut  the  white  oak  and  poplar  timber  of 
specified  sizes  from  this  land.  »nd  the  appellee  was  to  receive  a  credit  on  the 
indebtedness  of  83,000  of  thirty  cents  per  hundred  feet  for  the  amount  so  cut, 
and  if  the  amount  of  timber  purchased  under  this  contract  at  that  price  ex- 
ceeded the  12,000,  then  appellant  was  to  pay  to  appallee  the  excels;  but  if  the 
timber  did  not  amount  to  as  much   as  $2,000,  then  the   appellee  was  to  pay 
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the  appellant  the  difference.    Appellant  was  to  have  three  years  in  which  to 
lemove  the  timber  from  the  land. 

Appellant  ceased  to  cut  and  remove  timber  from  the  land  about  July,  1808, 
and  at  that  time  rendered  a  statement  to  appellee  of  the  amount  of  timber 
80  received  under  this  contract*  amounting  to  1788.18.  Thus  matters  stood 
until  July  24,  1000,  when  appellant  brought  this  action,  seeking  to  recover 
the  diffeprence  between  the  t788. 18  and  the  amount  he  had  paid  for  appellee 
in  redeeming  the  land,  to  wit,  $d,000. 

Appellee  answered,  admitting  the  amount  and  value  of  the  timber  received 
by  appellant  from  the  land,  but  alleged  that  there  was  other  timber  upon 
the  land  which  had  not  been  cut  and  removed,  and  which  had  been  pur* 
chased  by  appellant  under  his  contract,  amounting  to  more  than  the  amount 
sued  for  by  the  appellant.  In  other  words,  that  if  appellant  had  cut  all  the 
timber  called  for  under  the  contract,  that  appellee  would  not  be  owing  appel- 
lant anyching,  but,  on  the  contrary,  the  appellant  would  be  owing  the  ap- 
pellee. Afterwards  appellee  filed  an  amended  answer,  in  which  he  stated 
that  appellant  not  only  cut  and  removed  1788. 18  worth  of  timber  from  this 
land,  but  that  he  cut  and  removed  over  $1,000  worth. 

Appellant  replied,  denying  these  allegations,  and  alleged  that  a  portion  of 
this  land  on  which  much  of  the  timber  was  situated  was  covered  by  a  dower 
interest  or  claim  of  one  Mrs.  Blaine,  who  objected  to  the  cutting  and  re- 
moval of  the  timber  therefrom,,  and  appellee  directed  the  appellant  not  to  cut 
this  timber;  that  upon  the  remaining  xx)rtion  of  the  land  there  were  only 
a  few  trees  left  uncut  within  the  size  and  specifications  of  the  contract,  and 
these  were  not  cut  by  the  request  of  appellee. 

The  proof  was  heard  by  the  lower  court  and  it  adjudged  that  the  appellee 
was  entitled  to  a  credit  of  1896.22  as  the  value  of  the  timber  actually  cut  and 
received  by  appellant  under  his  contract,  and  also  adjudged  that  appellee 
was  entitled  to  n  further  credit  of  Sbl2.69,  the  value  of  the  trees  uncut,  and 
which  were  then  standing  upon  the  land  that  were  within  the  size  and 
spceifications  of  the  contract. 

As  to  the  amount  credited  to  the  appellee  for  the  timber  actually  received 
we  are  not  disposed  to  disturb  the  finding  of  the  court  thereon.  But  we  can 
not  agree  with  the  action  of  the  court  in  allowing  a  further  credit  of  the 
$812.69  for  the  timber  not  taken  and  received  by  the  appellant  under  his  con- 
tract, for  the  reason  that  the  preponderance  of  the  evidence  shows  that  the 
timber  failed  to  be  cut  by  appellant  was  not  cut  by  the  direction,  consent 
and  approbation  of  appellee.  In  addition  to  this  it  is  also  shown  by  the  evi- 
dence that  the  timber  was  left  standing  on  the  land  uninjured,  owned  by 
and  in  the  possession  of  api>ellee,  and  was  of  much  greater  value  than  the 
price  agreed  to  be  paid  by  appellant  in  his  contract,  and  instead  of  appellee 
being  damaged  by  the  failure  of  appellant  to  comply  with  his  contract  and 
remove  the  timber,  he  was  benefited  thereby. 

It  would  be  unconscionable  to  make  appellant  pay  and  account  for  timber 
which  he  did  not  receive  under  his  contract,  which  was  left  in  the  possession 
of  appellee  and  growing  upon  his  land,  especially  when  the  same  was  not  re- 
ceived by  appellant  and  left  standing  and  growing  upon  his  land  with  the 
approval  and  consent  of  appellee. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  herweith. 
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HAQAN,  &o.  Y.  CLEMONS.  &c. 

(Filed  February  19,  1904— Not  to  be  reported.) 

Inheritance— Where  a  ne^ro  man  and  woman  who  as  slaves  had  cohabited 
made  a  statutory  declaration  of  their  intention  to  live  together  as  man  and 
wife,  and  the  wife  acquired  title  to  a  lot  with  the  provision  in  the  deed  that 
the  lot  was  to  be  for  "Ellen  Lewis,  Eddy  Brown  and  Rebecca  Brown,"  the 
two  latter  being  infant  children  of  the  man  and  woman  who  had  contracted 
the  slave  marriage,  the  deed  providing  that  upon  the  death  of  one  or  two  the 
property  should  go  to  the  survivor,  upon  the  death  of  the  wife  without  other 
issue  and  the  death  of  the  two  children  without  issue,  the  father  took  the 
property  under  section  1401,  Kentucky  Statutes. 

John  B.  WlcklifTe  for  appellants. 

Geo.  S.  &  John  A.  Fulton  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear. 

Ellen  Lewis  was  a  negress  and  a  slave.  Before  the  emancipation  of  slaves 
■he  and  John  Brown,  who  was  also  a  slave,  had  contracted  a  slave  marriage. 
There  were  born  to  them  two  children,  Eddy  Brown  and  Rebecca  Brown. 
On  the  third  of  January,  186H,  they  made  and  entered  of  record  in  the  proper 
county  clerk's  office  the  statutory  declaration  of  their  intention  to  live  to- 
gether as  husband  and  wife.  In  1870  Ellen  Cewis  purchased  from  J.  W.  Muir 
a  house  and  lot  in  Bardstown,  this  State,  and  paid  for  It  with  her  own 
means.  Muir*s  deed  conveying  the  property  contained  this  clause:  '^The 
house  and  lot  conveyed  by  this  deed  to  be  for  Ellen  Lewis,  Eddy  Brown 
and  Rebecca  Brown,  and  at  the  death  of  either  one  or  two  the  property  to 
survive  to  the  longest  liver  of  the  three. " 

Eddy  Brown  and  Rebecca  Brown  named  were  infant  children  of  John 
Brown  and  Ellen  Lewis.  Eddy  Brown  died  in  infancy  in  the  lifetime  of 
her  mother,  and  without  issue.  The  mother,  Rllen  Lewis,  then  died,  leav- 
ing Rebecca  Brown  and  her  husband  John  Brown.  Afterward  Rebecca 
Brown  died  without  issue  and  an  infant.  John  Brown  continued  to  live 
upon  the  property  and  to  claim  it  as  his  own  for  a  long  while.  He  then  sold 
and  conveyed  it  to  appellees. 

This  suit  by  appellants,  who  are  brothers  of  the  half-blood  of  Eddy  Brown 
and  Rebecca  Brown,  being  sons  of  Ellen  Lewis,  but  not  of  John  Brown, 
seek  to  recover  the  property,  appellants  claiming  that  they  inherited  a» 
heirs  at  law  of  their  half-sister  Rebecca  Brown.  Under  section  1393  of  the 
Kentucky  Statutes,  when  a  person  having  title  to  real  estate  of  inheritance 
dies  intestate  as  to  such  estate,  it  descends  in  parcenary  to  his  kindred  in 
the  order,  first,  to  his  children  and  their  descendants;  if  none,  then  to  hift 
father  and  mother.  If  lx)th  are  living,  a  moiety  each,  but  if  either  parent  be 
dead,  then  the  whole  estate  shall  pass  to  the  other.  Section  1401  provides 
that  if  an  infant  dies  without  Issue  having  title  to  real  estate  derived  by  gift, 
devise  or  descent  from  one  of  the  parents,  the  whole  shall  descend  to  that 
parent  and  his  or  her  kindred  in  the  manner  provided  by  the  statute. 

It  is  the  contention  of  appellants  that  upon  the  death  of  Rebecca  Brown 
in  infancy  and  without  issue,  she  being  the  survivor  of  the  three  beneflciarles^ 
named  in  the  deed,  and  having  succeeded  to  the  entire  estate  under  the  deed,. 
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that  the  title  thus  acquired  was  by  gift  from  her  mother.  In  the  recent  case  of 
Quier,  &c.y.  Bridges,  24  Ky.Law  Bep.,  045,  the  question  was  InToWed  whether 
an  inheritance  passing  from  an  infant  dying  without  issue,  leaving  a  mother 
and  father  surviving,  and  the  conceded  purchase  of  the  land  and  payment 
therefor  by  the  father,  descended  to  the  father,  or  under  the  statute,  sectioit 
1893,  to  both  father  and  mother  in  equal  portions.  In  that  case  the  father- 
claimed  the  entire  estate  in  consequence  of  his  having  paid  for  same  when 
it  was  conveyed  to  the  infant.  This  court  denied  the  father's  claim,  and  in? 
speaking  of  section  1401,  observed:  "It  has  always  been  most  strictly  con- 
strued,  and  the  statute  has  befin  held  to  apply  only  to  those  cases  where  the- 
title  to  the  real  estate  owned  by  the  Infant  came  to  him  by  gift,  devise  or 
descent  from  one  of  his  parents.  *  *  *  The  infant's  title  to  the  real^ 
estate  did  not  come  fn)m  the  father,  but  from  his  vendor." 

That  decision  controls  this  case. 

Therefore,  the  judgment  is  affirmed. 


NELSON   COUNTY  v.  BARDSTOWN  &  LOUISVILLE  TURNPIKE  COl 

(Fileil  February  19,  1904— Not  to  be  reported.) 

Dismissing  appeal— An  order  refusing  to  enter  a  judgment  non  obstante^ 
veredicto  is  not  such  a  llnnl  order  as  may  be  appealed  from. 

Nat  W.  Halstead,    C.  C.  McChord,    W.  S.  Pryor,   Morgan  Yewell,  Eli  H.. 
Brown,  Jr.  and  Robt.  L.  Greene  for  appellant. 

John  A.  Fulton,  J.  S.  Kelly  and  G.  S.  &  J.  A.  Fulton  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

We  have  this  day  decided  the  appeal  of  Bardstown  &  Louisville  Tumpfke- 
Co.  V.  Nelson  County.  In  that  case,  after  the  verdict  for  the  Turnpike  Com- 
pany, the  appellant  here  moved  the  court  for  a  judgment  non  obstante  ver- 
edicto. The  motion  was  overruled,  and  from  that  action  this  appeal  is  pros- 
ecuted. The  motion  seems  to  be  based  upon  the  theory  that  the  pleadings 
showed  that  the  county  had  not  the  power  under  the  vote  for  free  turnpikes, 
to  enter  into  the  contract  for  the  purchase  of  the  road ;  also  that  the  plea  of 
estoppel,  by  judgment  discussed  in  the  other  opinion  was  a  bar  to  this  action. 
Those  matters  are  disposed  of  adversely  to  appellant's  contention.  The- 
order  refusing  to  enter  a  judgment  for  the  defendant  upon  the  pleadings,  not- 
withstanding a  verdict  for  the  plaintiff,  is  not  such  final  order  as  will  sus- 
tain  an  appeal. 

This  appeal  by  Nelson  County  is,  therefore,  dismissed. 


BISHOP,  ADM'R  v.  MATNEY. 

(Filed  February  19,  1904-Not  to  be  reported.) 

Jurisdiction— In  an  action  to  enforce  a  lien  upon  real  estate  this  court  has 
jurisdiction  of  an  appeal  without  regard  to  the  amount  or  value  of  the  mat^ 
ter  in  controversy. 

vol.  25—112 
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Boscoe  Vanover  for  appeHant. 
J.  M.  Boberson  for  appellee. 
Appeal  from  Pike  Circuit  Court. 
KDpinion  of  the  court  by  Judge  O'Rear. 

In  thlfl  suit  to  enforce  a  purchase  money  lien  of  less  than  $200  upon  a  tract 
of  land  the  judgment  denied  the  plaintiff  any  relief,  upholding  the  defend- 
ant's plea  of  payment.  It  is  first  contended  on  this  appeal  that  this  court  has 
not  jurisdiction  of  the  case  because  the  amount  in  controversy,  exclusive  of 
interest  and  cost,  is  less  than  $200.  Where  the  action  seeks  to  enforce  a  lien 
-upon  real  estate  this  court  uniformly  holds  that  it  is  an  action  involving  tl^e 
title  to  real  estate,  and,  therefore,  this  court  has  jurisdiction  of  the  appeal 
Avithout  regard  to  the  amount  or  value  of  the  matter  in  controversy. 

The  plea  of  payment  was  Mipported  only  by  this  proof:  The  note  sued  on 
was  executed  to  William  Bishop,  who  is  now  dead.  Before  an  administrator 
had  been  appointed  for  his  estate,  he  having  died  intestate,  one  of  his  sons, 
Andy  Bishop,  attempted  to  transfer  the  note  to  the  payor,  appellee,  In  con- 
sideration of  the  compounding  of  a  felony.  The  plea  of  payment  was  not 
sustained.  In  the  first  place  the  title  to  personal  property,  including  choses 
in  action,  of  one  dying  intt'state  passes  to  the  administrator.  The  heir  at 
law  has  not  the  right  to  collect  the  chose  or  dispose  of  it.  In  the  second 
place  the  consideration  shown  for  the  attempted  cancellation  of  the  note 
was  vlclou.s.     The  agreement  was  void. 

The  judgment  is  reversed,  and  cause  remanded  for  further  prooeediDgs 
not  inconsistent  herewith. 


PEACOCK  DISTILLING  CO.  v.  COMMONWEALTH. 
(Filed  February  19,  1904— Not  to  be  reported. ) 

1.  Indictment— Nuisance— An  Indictment  charging  a  distillery  company 
with  permitting  its  still  slops  to  flow  into  the  watersof  a  creek,  "whereby  the 
said  stream  of  water  was  rendered  foul,  noisome,  and  unfit  for  man  or  beast, 
and  caused  the  fish  in  said  stream  to  die,*'  etc.,  did  not  charge  two  offenses, 
and  a  demurrer  to  It  was  properly  overruled.  The  gravamen  of  the  offense 
was  the  creation  of  unheal chful  odors,  and  the  fact  that  fi.sh  were  killed  was 
an  incident  of  the  main  ofiense. 

2.  Same— The  fact  that  a  distiller  sold  its  slop  to  owners  of  cattle  under  an 
agreement  that  the  distiller  should  be  held  harmless  from  any  prosecution 
for  permitting  slops  to  escape  into  a  stream,  will  not  relieve  the  distiller 
where  the  primary  conditions  resulting  in  the  pollution  of  the  stream  were 
produced  by  him. 

Emmet  M.  Dickson  for  appellant. 

Dennis  Dundon  and  N.  B.  Hays  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  indicted,  convicted  and  fined  11,500  for  suffering  and  com- 
mitting a  common  nuisance.  The  indictment  describing  the  offense  charges 
that  the  defendant  corporation,  being  in  the  possession  and  control  of  a  oer- 
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tain  distillery  in  Bourbon  county,  which  was  located  on  Stoner  creek,  and 
near  a  public  highway,  "did  unlawfully  suffer  and  penult  the  still  slops  and 
refuse  from  said  distillery  to  accumulate  at  and  around  said  distillery,  and 
did  suffer  and  permit  same  to  flow  into  the  waters  of  said  Stoner  creeek, 
whereby  the  said  stream  of  water  was  rendered  foul,  noisome  and  unfit  for 
use  for  man  or  beast,  and  caused  the  fish  in  said  stream  to  die,  whereby  there 
did  arise  from  a  distillery,  still  slops  and  refuse,  stream  of  water  and  dead 
fish,  foul,  unhealthy  and  disagreeable  odors,  and  render  the  atmosphere  foul, 
noisome,  disagreeable  and  dangerous  to  the  health,  comfort  and  happiness, 
«nd  to  the  common  nuisance  and  annoyance,  of  all  citizens  of  the  Common- 
wealth of  Kentucky,  and  especially  to  those  living  in  the  neighborhood  of 
said  stream  and  distillery,  and  passing  along  said  highway,'*  etc. 

Appellant  complains  that  the  indictment  charges  two  offenses :  One  the 
common  law  offense  of  maintjtining  a  nuisance,  and  the  other  the  st^itutory 
offense  of  poisoning  or  polluting  a  stream  of  water,  whereby  fish  are  sickened 
4ind  killed,  and  that,  therefore,  it  was  demurrable  for  multifariousness.  It 
not  Infrequently  occurs  that  the  sniiie  act  may  constitute,  in  whole  or  in  part, 
two  or  more  offenses.  In  that  event  it  is  the  accusative  part  of  the  indict- 
ment that  determines  the  offense  charged  by  the  Commonwealth.  This  in- 
ilictment  does  not  go  upon  the  idea  that  the  statute  has  been  violated.  It  is 
not  a  prosecution  for  a  violation  of  that  or  any  statute,  but  it  is  drawn  to 
charge  the  common  law  offense  of  maintaining  and  suffering  a  nuisance. 
The  description  of  the  acts  constituting  the  offeuse  states  not  only  the  suffer- 
ing of  the  filth  and  slop  to  accumulate  so  as  to  create  unhealthful  and  offen- 
sive odors,  but  that  by  letting  the  slops  and  filth  escape  into  the  stream  it 
killed  the  fish,  which,  decomposing,  added  to  the  offensivenessof  the  other 
odors.  The  gravamen  is  the  creation  of  unhealthful,  noisome,  odors;  that 
fish  were  killed  and  waters  polluted  by  the  slop  were  only  incidents  and  parts 
of  the  main  offense.  The  indictment  was  not  duplex,  and  the  demurrer  was 
properly  overruled.  (Commonwealth  v.  Megibben,  19  Ky.  Law  Rep.,  292; 
Greenbaum  v.  Commonwealth,  10  Ky.  Law  Rep.,  723.) 

Appellant  showed  that  it  had  sold  all  of  its  slop  for  the  season  to  Lair  & 
Houston,  and  let  to  them  its  cattle  stables  and  pens  under  an  agreement 
that  Lair  &  Houston  were  to  feed  all  the  slop  to  their  cattle  there,  and  to 
"hold  the  distillers  harmless  from  any  prosecution  for  suffering  the  slops  to 
-escape  into  the  stream,  and  to  so  use  the  premises  as  not  to  create  a  nuis- 
ance. It  is  claimed  for  appellant  that  as  the  only  nuisance  shown  was  such 
•as  was  created  by  the  conditions  in  and  about  the  cattle  pens,  and  the  escape 
of  refuse  therefrom  into  Stoner  creek  while  Lair  &  Houston  were  in  pos- 
session under  their  contract,  that  the  court  should  have  instructed  the  jury 
to  find  the  defendant  distillery  company  not  guilty. 

To  fully  understand  the  applicability  of  the  principle  invoked  by  appellant 
"we  musjb  state  the  facts  showing  the  situation.  The  distillery  is  situated  on 
the  side  of  Stoner  creek,  and  on  the  Paris  and  Peacock  turnpike  road,  north 
of  the  city  of  Paris.  The  capacity  of  the  distillery,  at  least  its  operating  ca- 
I>acity  at  that  time,  was  to  mash  8(X)  bushels  of  grain  each  day.  The  slop 
produced  from  this  was  forced  through  an  overhead  main  across  the  creek 
into  a  number  of  large  tubs  or  vats,  whence  it  was  drawn  off  into  the  cattle 
stables  and  there  fed  to  the  cattle  and  hogs.     Three  hundred  and  seventy  cat- 
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tie,  and  about  seventy  hogs,  were  provided  to  consume  this  slop.  The  dlt^ 
tniery  began  running  about  the  1st  of  March,  and  continued  till  about  the^ 
10th  of  June.  The  cattle  and  hogs  were  confined  in  pens  and  stables.  Th» 
excrement  from  this  live  stock,  the  filth,  mud,  spilled  slop,  and  any  surplus- 
slop,  all  were  run  into  a  large  pool  in  the  lot,  probably  lOOxSOO  feet.  The 
effect  of  the  hot,  dry  weather  on  this  mass  of  refuse  was  to  decompose  it. 
The  odor  for  miles  around,  especially  on  damp  days  and  of  evenings,  was  sa 
strong  as  to  necessitate  citizens  closing  their  doors  and  windows  while  serv- 
ing meals,  and  to  escape  its  discomforts.  Stocls  would  not  drink  the  water- 
from  the  creek.  Fish  in  great  quantities  were  killed.  Craw  fish,  and  even 
snakes  and  turtles,  were  killed  and  driven  from  the  water  to  the  banks, 
where  their  decomposition  attracted  great  flocks  of  buzzards  and  carrion? 
crows.  Persons  traveling  the  road  were  assjiiled  by  the  stench.  Although 
there  was  some  evidence  that  the  sink  was  allowed  to  run  off  into  the  creekv 
it  may  be  that  thiff  occurred  only  after  a  heavy  rain  when  the  pool  was  filled 
to  overflowing  by  surface  water.  It  is  not  shown  that  Lair  &  Houstoi> 
neglected  to  do  anything  that  they  could  have  done  to  prevent  the  conditions 
complained  of.  On  the  contrary,  they  seem  to  have  used  the  means  provided 
by  the  distillery  company  for  caring  for  this  refuse  matter.  The  result  was 
Buch  that  it  must  have  been  inevitable  in  the  use  of  the  means  at  hand.  Hot 
weather  will  decompose  damp  animal  and  vegetable  matter.  The  decompo- 
sition is  essentially  offensive  to  smell,  and  poisonous.  We  are  asked  to  eay 
that  the  distiller  who  produces  these  conditions  can  escape  the  consequences 
by  contracting  with  a  tenant  that  the  latter  will  stand  for  the  prosecutions^ 
and  agree  to  prevent  a  nuisance.  It  may  be  doubted  whether  one  can  con- 
tract to  shift  the  consequences  of  his  violation  of  the  law  to  protect  health. 
Upon  another.  It  would  seem  to  be  contrary  to  a  sound  public  policy  to  pe]v 
mit  it. 

Wood  on  Nuisance,  volume  1,  page  100,  8d  edition,  cited  by  appellant,  saysr 
'*A  landlord  who  lets  premises  for  a  particular  purpose,  which  may  or  may 
not  become  a  nuisance,  according  to  the  manner  in  which  the  tenant  con- 
duets  the  business,  is  not  liable  either  to  an  action  or  to  an  indictment  there* 
for  unless  he  had  reasonable  grounds  to  believe  that  the  nuisance  would  be 
created  from  such  use.  Neither  is  the  landlord  liable  for  a  nuisance  created 
by  the  tenant  when  the  nuisance  arises  from  a  use  of  the  premises  which 
was  not  contemplated  by  the  lease." 

The  soundness  of  the  text  is  not  called  in  question  by  the  court.  But  if  it- 
applies  to  this  case  It  sustains  the  argument  that  the  landlord  is  liable.  In 
this  case  the  so-called  landlord,  the  distiller,  furnishes  the  slop,  the  pens  in 
which  it  is  to  be  fed,  and  the  cess  pool  for  the  collection  and  care  of  the  offal 
and  refuse  matter.  The  distillery  itself  creates  the  primary  conditions.  If 
let  alone  those  things  would  inevitably  become  a  nuisance.  Their  deoomx>o- 
sition,  overflow  into  the  creek,  especially  in  time  of  rains  and  their  chemi- 
cal effect  in  hot  weather,  were  actually  known,  and  the  consequences  must 
have  been  in  the  thought  of  the  distiller.  It  undertakes  to  rid  itself  of  them, 
and  thereby  discharge  itself  from  liability  to  the  community.  It  sells  the 
slop  to  cattlemen  to  feed  on  the  premises,  and  puts  upon  the  feeders  the 
duty  to  keep  the  premises  from  becoming  a  nuisance.  Manifestly  the  means 
provided  by  the  distiller  were  inadequate.     The  result  shows  it.     The  distil- 
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ler  olalmfl,  and  the  feeders,  Lair  &  Houston,  declare,  there  was  no  negli« 
^enoe  in  their  manner  of  managing  the  business  of  taking  care  of  the  slop,  so 
far  as  failure  to  use  the  means  at  hand  was  concerned.  Nor  does  the  evidence 
show  that  there  was.  The  question  then  comes  back  to  this :  The  distiller 
liaTlng  created  the  conditions,  has  failed  to  provide  sufficient  means  to  care 
for  them  so  as  to  prevent  their  becoming  a  nuisance.  For  this  the  distiller 
ought  to  be  liable.  It  has  no  right  to  set  in  motion  causes  reasonably  sure 
to  injure  other  people,  and  then  fail  to  provide  against  such  injury. 

Every  person  must  use  his  own  property  and  conduct  his  business  with  re- 
gard to  certain  rights  of  his  neighbors.  He  can  no  more  neglect  to  provide 
against  known  consequences  of  certain  uses  of  his  pi'operty,  where  it  would 
become  deleterious  to  the  health  and  comfort  of  others  rightfully  in  the 
neighborhood,  than  he  could  purposely  injure  them  in  that  respect,  without 
answering  in  damages.  We  think  the  instructions  asked  for  by  appellant 
were  properly  refused. 

The  evidence  for  the  Commonwealth  clearly,  and  beyond  question,  estab- 
lished appellant's  guilt.  Much  of  the  evidence  in  defense  corroborated  it. 
Whether  they  should  believe  that,  or  the  other  evidence  in  defense,  was  a 
matter  which  the  jury  had  the  sole  right  to  determine.  It  is  complained 
that  the  verdict  is  excessive.  Conceding  that  we  are  At  liberty  to  reverse  a 
judgment  in  a  penal  prosecution  on  that  aecount,  the  instance  must  be  rare, 
and  the  abuse  of  its  power  by  the  jury  be  flagrant  indeed,  to  warrant  such 
interference  by  this  court.  Trial  juries  are  peculiarly  fitted  for  the  imposi- 
tion of  such  penalties  as  will  not  only  adequately  punish  the  offender  in 
hand,  but  serve  to  deter  others  from  a  repetition  of  the  breach.  They  are  the 
people  who  must  execute  the  criminal  and  penal  laws  of  the  State  as  directly 
affecting  their  community.  We  decline  to  interfere  with  their  judgment  in 
this  case. 

Judgment  atHrmed,  with  damages. 


SMITH  V.  LAWLER  &  SON. 

(Filed  February  19,  1904— Not  to  be  reported.) 

Limitation  of  actions— Where  five  years  intervened  from  the  accrual  of  a 
cause  of  action  to  the  day  next  preceding  the  institution  of  a  suit,  the  plea 
of  the  statute  of  limitation  was  a  bar  against  a  recovery. 

Chattereon  &  Blitz  for  appellant. 

Crawford  &  Krieger  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second  Di- 
vision. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  2Ist  day  i  f  August,  1897,  the  boai'd  of  public  works  of  the  city  of 
Louisville  made  an  order  that  William  T.  Smith  should  pay  to  M.  Lawler  & 
Sons,  contractors,  $30.10  as  his  proportion  of  the  c'jst  for  improving  Lucia 
avenue  from  the  southwesterly  line  of  the  Bardstown  road  to  the  northwes- 
terly line  of  Vonbories  avenue.  On  the  91  st  day  of  August,  11K)2,  Lawler  & 
"Son  instituted  this  action  in  the  Jefferson  Circuit  Court  against  liebecca  and 


1782  SMITH  V.  LAWLEB  &   SON. 

James  Smith,  Id  which  they  alleged  that  Wm.  Smith  was  the  owner  and  in^ 
possession  of  a  lot  of  land  fronting  Luola  avenue  sixty  feet  at  the  date  of  the- 
apportionment  warrant  issued  to  them  for  Improving  the  carriage  way  of 
Lucia  avenue;  that  subsequent  to  the  issual  of  the  apportionment  warrant 
W.  T.  Smith  died  intestate,  leaving  the  defendant,  Bebeoca  Smith,  his- 
widow,  and  James  Smith,  his  brother,  his  only  surviving  heirs  at  law,  and 
asked  that  they  be  adjudged  a  lien  upon  the  lot  to  secure  the  payment  of  th<» 
apportionment  warrant,  and  for  an  enforcement  of  their  lien.  The  defend- 
ant, Rebecca  Smith,  answered,  denying  that  William  T.  Smith  was  ever  the- 
owrier  or  in  possession  of  the  lot  of  land  described  in  the  petition,  or  that 
James  Smith  was  his  brother  or  heir  at  law,  and  that  he  ever  had  a  brother 
by  the  name  of  James  Smith,  and  alleged  that  the  lot  sought  to  be  subjected 
to  plaintiff's  claim  belonged  to  her  at  the  time  mentioned  in  the  petition^ 
and  was  her  property.  On  the  8th  of  Koveml^er  thereafter  the  plaintiffs  filed 
an  amended  petition,  in  which  they  allege  that  the  lot  sought  to  be  subjected 
to  the  payment  of  their  claim  had  been  assessed  as  the  property  of  Wm. 
Smith,  and  the  apportionment  warrant  issued  against  Wm.  Smith,  but  that- 
as  a  matter  of  fact  they  had  discovered  that  it  was  at  the  time  mentioned  in 
th9  petition  and  was  then  the  property  of  the  defendant,  Rebecca  Smith, 
and  prayed  as  in  their  original  petition.  The  defendant,  for  answer  to  the 
amended  petition,  plead  that  more  than  five  years  had  elapsed  between  the 
issual  of  the  alleged  warrant  filed  wth  the  petition  and  the  institution  of 
this  action  for  its  collection,  and  plead  the  lapse  of  time  and  statute  of 
limitation  in  bar  of  recovery.  Plaintiff  thereupon  demurred  to  the  plea  of 
limitation,  which  was  sustained,  and  defendant  declining  to  plead  further, 
judgment  was  entered  subjecting  the  property,  and  the  defendant  has  ap- 
pealed. 

Section  2615  of  the  Kentucky  Statutes  provides:  "An  action  upon  a  liabiK 
ity  created  by  statute,  when  no  other  time  is  fixed  by  the  statute  creating 
the  liability,  *•  *  *  should  be  commenced  within  five  years  next  after  the 
cause  of  action  accrued." 

The  first  question,  therefore,  to  b9  determined  is  when  appellees'  cause  of 
action  accrued  upon  the  apportionment  warrant  issued  by  the  board  of  pub- 
lic works.  In  Childs  v.  Smith's  Heirs,  62  Ky.,  4(50*,  it  was  held  by  this  court 
that  the  rule  in  regard  to  the  computation  of  time  is  that,  '*when  the  com- 
putation is  to  be  made  from  an  act  done,  the  day  on  which  the  act  was  done- 
must  be  included,  because  since  there  is  no  fraction  in  a  day,  the  act  relates- 
to  the  first  moment  of  the  day  on  which  it  was  done.  But  when  the  oompu- 
tation  is  to  be  made  from  the  day  itself,  and  not  from  the  act  done,  the  day 
in  which  the  act  was  done  must  be  excluded." 

The  rule  announced  in  this  case  has  since  been  adhered  to  in  numerous  de- 
cisions. (Irwin  V.  Irwin,  105  Ky.,  — ,  and  authorities  there  cited. )  Plaintiff 
could  have  Instituted  suit  for  the  collection  of  this  warrant  immediately 
upon  its  issual  and  delivery  to  him.  It,  therefore,  follows  that  the  five  years 
from  the  accrual  of  his  cause  of  action  expired  on  the  20th  day  of  August, 
lQO;d,  the  day  preceding  the  institution  of  this  suit.  We  are,  therefore,  of  the- 
opinion  that  the  plea  of  the  statute  of  limitation  was  an  effectual  bar  against 
recovery  in  this  proceeding.  In  view  of  our  conclusion  on  this  question,  it 
is  unnecessary  to  consider  the  other  questions  relied  on  by  appellant  to  es«- 
oape  liability. 
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For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  witbu 
instruction  to  dismiss  the  petition. 


LITER  V.  JOHNSON'S  EX'OR.  &c. 

(Filed  February  18,  1904— Not  to  be  reported. ) 

Lands— Title— In  an  action  by  appellant  to  recover  a  bouse  and  lot  where 
a  deed  had  been  made  to  her  father,  now  deceased,  by  one  who  at  the  request 
of  the  father  paid  the  balance  of  purchase  money,  where  the  deed  had  been 
made  without  her  knowledge,  and  where  an  amount  about  equal  to  the  Value 
of  the  lot  had  been  charged  to  her  by  her  father's  will,  it  was  error  in  the 
trial  court  to  fall  to  adjudge  that  she  was  the  owner,  and  a  statement  by  her 
to  her  mother  upon  her  father's  death  when  the  mother  was  bewailing  her 
distressed  llnancial  condition  :  *' Mother,  don't  grieve  so:  you  have  a  home  at 
Elizaville.  If  they  sell  you  out,  come  live  there,  and  I'll  rent  a  house,"  was 
not  a  disclaimer  of  her  ownership  in  the  house  and  lot. 

John  P.  McCartney  for  appellant. 

B.  S.  Grannis  for  appellees. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

One  Jas.  T.  Johnson,  of  Fleming  county,  Kentucky,  died  in  February, 
1899,  testate.  By  his  will,  made  in  the  year  1896,  he  directed  his  debts  paid 
by  the  sale  of  such  i)ersonal  property  as  could  best  be  spared,  and  gave  all 
the  balance  of  his  property,  real  and  personal,  to  his  wife,  Eliza  Johnson,  for 
life,  at  her  death  all  to  be  sold  and  divided  amongst  his  six  children,  after 
charging  his  son,  John,  with  $1,000,  and  his  daughter,  Mary  Buth  Liter, 
with  11,600.  Vhen  he  made  his  will  he  was  practically  out  of  debt,  but  af- 
terwards, by  reason  of  the  failure  of  the  Exchange  Bank  of  David  Wilson, 
his  brother-in-law,  he  became  much  Involved,  and  at  the  time  of  his  death 
he  owed  some  17,000  or  $8,000,  an  amount  largely  in  excess  of  his  personal 
property.  S.  P.  Scruggs,  his  son-in-law,  was  appointed  and  qualified  as  his 
executor  of  the  will,  and  on  the  9th  of  March.  1899,  filed  his  petition  in  the 
Fleming  Circuit  Court  for  the  settlement  of  the  estate,  and  for  a  sale  of 
enough  of  the  real  estate  of  the  decedent  to  satisfy  the  debts.  At  the  time  of 
decedent's  death  he  owned  a  farm  near  Johnson's  Junction  of  160  acres, 
worth  about  $12,000,  certain  lots  at  the  Junction,  worth  some  $1,600,  ninety 
acres  known  as  the  Clark  farm,  worth  $2,000,  and  held  the  paper  title  to  the 
house  and  lot  in  controversy,  worth  about  $600. 

Appellant  filed  her  answer  to  this  petition,  and  denied  that  Jas.  T. 
Johnson  owned  this  house  and  lot,  and  claimed  that  under  the  statute  of 
fifteen  years'  adverse  possession  she  was  the  owner  of  it;  that  her  father 
paid  $A0O  of  the  purchase  price,  and  that  $500  of  the  $1,600  charged  to  her  as 
an  advancement  against  her  in  his  will  was  made  on  that  account,  and  that 
the  legal  title  was  taken  to  Jas.  T.  Johnson  by  mistake.  The  issues  were 
formed,  proof  heard,  and  the  trial  resulted  in  a  judgment  for  appellee,  to 
reverse  which  this  appeal  is  prosecuted. 

The  proof  shows  that  some  years  prior  to  the  year  1883  the  appellant  mar- 
ried Joseph  Liter,  and  her  father,  Jas.  T.  Johnson,   advanced  her  $1,000  to 
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«ld  her  and  her  husband  to  purchase  a  farm.  On  account  of  the  poor  man- 
-agement  and  intemperate  habits  of  her  husband  they  soon  lost  the  farm, 
and  then  her  husband  bought  a  small  house  and  lot  in  the  town  of  Eliza- 
Yille,  from  a  Cincinnati  firm  of  Lee  &  Pinckard,  and  paid  1100  in  cash,  and 
executed  their  notes  for  the  balance,  taking  from  them  a  bond  for  title. 
Shortly  after  this  her  husband  died.  She  and  her  husband  took  possession 
of  this  house  and  lot  in  the  year  1888,  and  she  has  resided  in  this  house  con- 
tinuously from  that  time  until  the  trial,  claiming  it  adversely  to  ail.  She 
listed  it  and  paid  the  taxes  from  1883  up  to  the  present,  and  he  never  did  list 
It  or  pay  an  taxes  thereon.  She  had  made  and  paid  for  all  the  repairs  on 
the  property,  and  it  was  generally  known  and  understood  to  be  her  property 
4kll  the  time. 

Soon  after  the  purchase  of  this  property  Lee  &  Pinckard  began  to  press 
lor  the  purchase  price,  and  threatened  a  suit  for  that  purpose.  Appellant 
wrote  to  her  father,  who  was  then  in  the  State  of  Missouri,  apealing  to  bim 
for  assistance.  He  wrote  to  David  Wilson  to  pay  the  unpaid  purchase  price, 
^vhlch  Wilson  did,  and  caused  a  deed  to  be  prepared  from  Lee  &  Pinckard  to 
Jas.  T.  Johnson.  David  Wilson  died  before  this  action  was  instituted,  iind 
it  is  not  shown  whether  this  deed  was  prepared  in  accordance  with  any  di- 
rection of  Jas.  T.  Johnson  or  not,  but  it  is  shown  that  appellant  did  not 
know  that  the  deed  was  so  made  until  a  long  time  afterwards. 

It  is  further  shown  in  the, proof  that  when  Jas.  T.  Johnson  became  largely 
involved  by  reason  of  the  breaking  of  Wilson's  bank,  he  executed  a  mortgage 
to  secure  the  sum  for  which  he  was  liable,  and  in  this  mortgage  he  included 
his  homestead  and  every  piece  of  real  estate  owned  by  him,  naming  and  de- 
scribing them,  but  did  not  include  this  house  and  lot  in  contorversy.  It  ia 
reasonable  to  infer,  under  the  facts  proven  in  this  case,  that  S600  of  the  $1,501.) 
charged  to  appellant  in  the  will  of  John.^on  represented  1500  of  the  $600  paid 
to  Lee  &  Pinckard  on  this  house  and  lot.  In  opposition  to  these  facts  and 
circumstances  there  are  some  statements  said  to  have  been  made  by  Jas.  T. 
Johnson  after  he  became  involved  by  the  failure  of  this  bank,  but  these 
statements  were  not  made  in  the  presence  of  appellant. 

In  addition  to  this,  it  was  proven  by  appellee  that  at  the  house  of  Jas.  T. 
Johnson,  when  Johnson  was  a  corpse,  the  appellant,  in  the  presence  of  the 
appellee,  said  to  her  mother,  when  the  latter  was  bewailing  her  condition  of 
being  left  alone  with  all  these  debts  ligainst  the  estate,  which  would  take 
from  her  her  home :  "Mother,  don't  grieve  so ;  you  have  a  home  at  Elissavllle. 
If  they  sell  you  out,  come  live  there,  and  I'll  rent  a  house." 

We  are  unable  to  construe  this  language,  used  under  the  circumstances  re- 
lated, us  a  disclaimer  of  ownership  of  the  house  and  lot.  It,  at  least,  is  not 
sufficient  to  overcome  and  outweigh  all  the  evidence  introduced  in  lier  behalf. 
We  are  of  the  opinion,  under  the  proof  in  this  case,  that  the  appellant  was 
the  own^'r  of  the  house  and  lot  in  conri*oversy,  and  the  lower  court  should 
have  so  adjudged. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedinj^s  consi-^tent  herewith. 
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ROBINSON,  &o.  V.  MARSHALL. 

(Filed  February  19,  1904— Not  to  be  reported. ) 

Forcible  entry— Subsection  1  of  section  462  of  the  Civil  Code  defines  a 
.forcible  entry  ''as  an  entry  without  the  consent  of  the  person  having  the  ac- 
tual possession."  therefore,  in  order  to  entitle  one  to  maintain  an  action  for 
forcible  entry  he  must  show  that  he  was  in  the  actual  and  peaceable  posses- 
sion of  the  premises  at  the  time  of  the  entry,  and  where  the  testimony  was 
sufficient  to  show  consent  that  the  tenant  might  enter  the  premises,  the  trial 
<!ourt  erred  in  not  leaving  that  question  to  the  determination  of  the  jury. 

Montgomery  &  Lea  for  appellants. 

Victor  F.  Bradley  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  7th  day  of  August,  1902.  the  appellee,  Mary  Marshall,  sued  out  a 
writ  charging  the  appellant,  W.  L.  Robinson,  with  having  forcibly  entered 
and  taken  possession  of  a  house  and  tract  of  thirty- five  acres  of  land,  of 
which  she  was  in  the  actual  poFsession.  and  with  refusing  to  surrender  the 
possession  thereof.  The  inquisition  on  the  premises  resulted  in  a  verdict  of 
a  jury  finding  the  defendant  guilty  of  forcll^le  entry,  and  a  judgment  for 
possession  in  favor  of  appellee.  \V.  L.  Robinson  tniveised  the  inquest  and  ex- 
cuted  the  bond  required  by  law  and  carried  the  case  to  the  circuit  court.  A 
trial  in  the  circuit  court  resulted  in  a  verdict,  pursuant  to  a  peremptory  in- 
struction by  the  court,  finding  the  defendant  guilty  of  the  forcible  entry  com- 
plained of.  The  defendant  filed  grounds  and  miide  a  motion  for  a  new  trial 
because  the  court  erred  in  giving  the  jury  a  peremptory  instruction  to  find 
the  defendant  guiliy  of  the  forcible  entry  complained  of;  second,  because  the 
court  erred  in  refusing  to  permit  the  defendant  to  testify  that  he  had  a  deed 
from  Richard  Marshall,  the  brother  of  the  plaintiff,  for  the  land  in  contro- 
versy, dated  in  1898;  and  that  Marshall  was  his  tenant  at  the  time  of  his 
death,  and  his  term  expired  upon  his  death;  thiixl,  l)ecause  the  court  erred  in 
refusing  to  permit  the  witness,  F.  H.  Al)bott,  to  testify  that  the  appellee 
promised  him  that  she  would  get  her  things  out  of  the  house  and  give  him 
possession;  fourth,  in  refusing  to  instruct  the  jury  to  find  the  defendant  not 
guilty. 

Upon  the  trial  the  deposition  of  appellee  was  read  to  the  jury,  in  which  she 
deposed  that  she  had  lived  upon  and  occupied  the  premises  in  dispute  with 
her  brother,  Richard  Marshall,  and  his  wife  for  some  eight  or  nine  years; 
that  after  the  death  of  her  brother  and  his  wife  she  continued  in  the  actual 
possession  of  the  premises,  retaining  the  Ivey  to  the  dwelling  house,  and  ex- 
pected to  remain  there  if  s-he  could  get  anybody  to  stay  with  her;  that  de- 
fendant on  one  occasion  borrowed  the  Ivey  of  the  house  from  her,  but 
subsequently  brought  it  back  to  her;  that  the  house  was  locked  up;  that  by 
agreement  between  herself  and  liichard  Marshall  she  occupied  the  place  with 
him  and  his  wif(».  She  denied  that  she  had  ever  agreed  with  defendant  that 
she  would  take  her  belongings  out  of  the  house,  or  consented  that  Abbott, 
his  tenant,  should  have  p(j>sessi(»n.  She  testified  that  she  had  a  bed,  a  bu- 
reau, a  trunk,  two  chairs  and  a  looking  glass,  and  some  clothes  in  the  hou.se 
at  the  time  of  the  entry  by  defendant.     She  also  introduced  several  witnesses 


1786  ROBINSON,  dkO.  V.  MABSHALL. 

who  testified  that  she  lived  on  the  land  in  controversy  with  her  brother  for 
several  years  before  his  death,  and  was  there  when  he  died.  The  appellant, 
Bobinson,  on  the  other  hand,  testified  that  he  had  been  In  the  undisputed 
possession  of  all  the  land  in  controversy  since  1898;  that  Richard  Marshall 
had  married  his  mother,  and  he  had  agreed  to  allow  them  to  occupy  the 
house  and  premises  as  his  tenants  as  long  as  they  lived;  chat  appellee  lived 
with  her  brother  and  his  wife,  and  was  also  living  there  when  he  died;  that- 
after  the  death  of  Richard  Marshall  he  administered  upon  his  estate  and 
sold  his  personal  property :  that  his  wife  occupied  the  house  from  the  death 
of  Richard  Marshall  until  the  day  of  the  sale;  and  that  appellee  stayed  with 
her  and  left  the  premises  on  the  same  day,  leaving  a  few  articles  of  furni- 
ture; that  he  left  the  key  with  her  so  that  she  could  get  them  out  when  she 
found  a  place  to  take  them ;  that  he  notified  her  that  he  had  rented  the  house 
to  F.  H.  Abbott,  and  that  he  would  want  possession  in  a  week  or  so,  and  di- 
rected her  to  give  him  the  key  to  the  house  when  he  called  for  it,  and  that 
she  said  she  would  do  so,  and  would  get  her  things  out  of  the  house  as  sood 
as  possible,  and  would  not  leave  them  in  Mr.  Abbott's  way;  that  he  lived 
several  miles  from  the  house  in  controversy,  in  Owen  county;  that  when 
Abbott  went  to  take  possession  of  the  property  he  supposed  that  appellee  had- 
taken  her  things  out,  but  found  that  she  had  not;  that  he  did  not  know 
where  she  was  at  the  time  he  took  possession  of  the  house,  and  that  he  en- 
tered through  a  door  which  was  not  fastened.  Appellant  also  introduced 
Mrs.  Lynn,  who  testified  that  a  short  time  after  the  death  of  Richard  Mar- 
shall, Robinson  came  to  her  house  to  see  Mary  Marshall,  and  asked  her  for 
the  key,  and  told  her  that  he  had  rented  the  house  to  Abbott,  and  that  he 
would  move  in  in  a  week  or  so;  that  appellee  responded  "all  right;"  that  she 
would  move  her  things  out  so  that  they  would  not  be  in  Mr.  Abbott's  way; 
that  Robinson  told  her  that  if  she  could  not  get  a  place  to  take  them  that 
she  could  put  them  up  stairs  out  of  the  way.  but  that  appellee  said  not  to 
put  them  up  stairs;  that  she  would  take  them  away  immediately.  Robinson 
also  told  her  that  Abbott  would  be  there  Ut  plow  the  garden  the  next  day, 
and  she  did  not  object.  William  True  testified  that  he  had  rented  the  land 
in  controversy  from  Robinson  for  three  years  iiinnediately  preceding  the 
death  of  Richard  Marshall,  and  cultivated  it  as  his  tenant.  Fenton  Jones 
testified  that  he  had  seen  a  contract  in  writing  between  Richard  Marshall 
and  Robinson,  which  provided  that  appellee,  Mary  Marshall,  should  live 
with  Richard  Marshall  on  the  place  as  long  as  Richard  Marshall  and  h^s 
wife  lived. 

Subsection  I  of  section  453  of  the  Civil  Code  defines  a  forcible  entry  "as  an 
entry  without  the  consent  of  the  person  having  the  actual  possession."  In 
order  to  entitle  one  t6  maintain  an  action  for  forcible  entry  he  must  show 
that  he  was  at  the  time  of  the  entry  in  the  actual  and  peaceable  possession 
of  the  premises  in  question.  The  specific  acts  and  conditions  required  to 
constitute  actual  possession  differ  according  to  the  peculiar  circumstances  of 
each  case.  Generally  any  overt  acts  indicating  a  purpose  to  occupy,  and  not 
to  abandon,  the  premises  will  satisfy  the  requirements  as  to  possession.  (IS 
A.  &  E.  Ency.  of  Law,  748.  >  The  only  legitimate  inquiry  upon  the  trial  of  a 
writ  of  forcible  entry  is  whether  the  defendant  entered  upon  the  land  which 
at  the  time  of  the  entry  was  in  the  actual  possession  of  the  plain tifif.     The 
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defendant  can  not  justify  an  entry  in  such  a  case  by  showing  title  or  right 
of  entry.  (Hunt  v.  Wilson,  53  Ky. ,  36. )  But  if  a  tenancy  be  determined  and 
the  tenant  has  gone  away  and  locked  op  the  house,  consenting  that  the  lega^ 
owner,  either  .in  person  or  by  his  tenants,  should  take  i)Osse8sion  of  the- 
property,  and  he  does  so,  under  such  a  state  of  case  he  would  not  be  guilty 
of  *•  forcible  entry."  We  think  there  was  ample  testimony  introduced  by 
appellant  in  this  case  conducing  t^  show  that  appellee  consented  for  appel- 
lant to  enter  the  house;  and  that  the  trial  court  erred  in  not  leaving  the  de- 
termination of  this  question  to  the  jury.  As  to  the  land  outside  of  the  house,, 
the  overwhelming  weight  of  the  testimony  is  that  it  was  actually  in  the 
possession  of  the  appellant,  and  had  been  for  several  years. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for* 
proceedings  consistent  with  this  opinion. 


WADE  v.  KEOWN. 

(Filed  February  23,  lP04-Not  to  be  reported.) 

Lands— Liens— Where  one  enterpd  on  land  for  the  purpose  of  holding  and. 
using  it  as  long  as  he  could,  having  no  right  or  title  to  it,  he  was  not  entitled 
to  a  lien  on  the  land  for  improvements  made  by  him. 

Ira  Julian  and  C.  W.  Massie  for  appellant. 

R.  D.  Walker,  J.  E.  Fogle  and  W.  S.  Pryor  for  appellee. 

Appeal  from  Ohio  Circuit  Court;. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  year  1888  E.  D.  Walker  sold  to  one  E.  H.  Basham  a  tract  of  nienty- 
two  acres  of  land,  situated  in  Ohio  county,  and  took  his  note  for  the  sum  of 
$460,  the  purchase  price.  When  it  became  due,  in  1891,  Walkei  6ued  him  on 
this  note,  and  enforced  his  lien  on  the  land.  The  land  was  sold  by  the  com- 
missioner under  this  judgment  and  E.  D.  Walker  became  the  purchaser,  and 
the  court  granted  him  a  writ  of  possession  for  the  land. 

When  the  sheriff,  Stephens,  undertook  to  execute  this  writ  he  found  one 
E.  F.  Basham,  a  son  of  E.  H.  Basham,  in  the  jwasession  of  the  land.  E.  F. 
Basham  then  sued  the  sheriff  and  E.  D.  Wnlker,  and  obtained  a  temporary 
injunction,  restraining  them  from  the  execution  of  this  writ  and  putting- 
him  off  of  this  land.  Basham  In  his  petition  alleged  that  he  was  the  owner 
of  this  land,  but  did  not  state  how  or  when  he  became  the  owner  thereof. 
The  issues  were  formed  and  the  case  remained  on  the  docket  until  1902,  when 
the  plaintiff,  Basham.  dismissed  his  action  without  prejudice.  In  the  mean- 
time E.  D.  Walker  died,  and  the  action  was  revived  in  the  names  of  his  dev- 
isees, and  they  obtained  another  writ  of  possession  and  placet!  it  in  the^ 
hands  of  appellee,  C.  P.  Keown,  then  the  sheriff  of  the  county,  to  execute. 
When  he  undertook  to  execute  it  he  found  the  appellant,  Geo.  T.  Wade,  in- 
imssession  of  the  land,  and  he  brought  this  action  to  enjoin  the  sheriff  and 
the  devisees  from  ejecting  him,  claiming  that  he  was  the  owner  thereof;  but. 
he  also  failed  to  state  how  or  when  he  became  the  owner.  The  issues  were 
completed  and  the  proof,  by  depositions,  was  taken,   a  trial  had,  and  the> 
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xourt  adjudged  the  land  to  the  devisees  of  Walker,  and  dismissed  appellant's 
action,  of  which  he  complains. 

The  preponderance  of  the  evidence  shows  that  E.  F.  Basham  obtained  the 
possession  of  this  land  from  his  father  under  the  promise  that  he  should  own 
it,  provided  he  paid  Walker  the  1450  note ;  but  after  he  obtained  the  possession 
he  changed  his  mind  and  concluded  that  he  would,  and  did,  set  up  claim  to 
the  land,  and  while  he  was  in  possession  appellant  Wade  made  an  arrange- 
ment with  one  Coppage  to  trade  K.  F.  Basham  out  of  his  right  of  possession, 
which  he  did  by  giving  him  a  wagon  and  gear,  and  then  appellant  at  once 
moved  on  chis  land  in  the  night  time.  Appellant  does  not  claim  that  he 
obtained  the  possession  from  Basham.  but  says  be  found  the  place  vacant  and 
moved  on  it,  concluding  that  he  would  set  up  claim  to  it  in  his  own  right. 

The  proof  shows  that  E.  F.  Basham  and  appellant  both  recognized  the 
claim  and  right  of  Walker  to  this  land,  and  they  kne>v  the  pendency  of  the 
action  referred  to,  and  appellant,  prior  to  his  entry  on  the  land,  wrote  letters 
to  Walker,  giving  him  information  of  facts  and  witnesses  to  enable  him  to 
defeat  Basham  in  his  suit,  and  also  offered  to  buy  the  land  of  Walker.  It  is 
evident  that  when  Basham  and  appellant  entered  on  this  land  they  knew  of 
the  pendency  of  the  actions  mentioned  above  and  that  the  land  belonged  to 
Walker;  and  it  was  their  purpos**  to  hold  and  have  the  use  of  this  land  as 
long  as  they  could,  and  if  possible  beat  Walker  out  of  it.  Appellant  asked 
that  he  he  allowed  pay  and  a  lien  on  the  land  for  improvements  made  by 
him.  Under  the  circumstances  he  is  not  entitled  thereto.  He  entered  with- 
out any  color  or  pretense  of  right  or  title,  and  at  the  time  knew  the  land  be- 
longed to  another. 

The  judgment  of  the  lower  court  is  aflfirmed. 


SPliIGG.S,  &c.  V.  SIMPKINJS'  ADM'R,  &c. 

( Filed  February  23,  1904— Not  to  be  reported. ) 

Patents— liands— Where  the  evidence  shows  a  tract  of  land  was  covered  by 
a  prior  patent  the  claim  to  it  by  one  failing  to  establish  continuous,  actual, 
adverse  possession  for  fifteen  years  was  not  made  out. 

W.  H.  Vaughn  and  C.  B.  Wheeler  for  nppellant.s. 

Alexander  &  Lackey  for  appellees. 

Appeal  from  Martin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Xunn. 

This  case  involves  the  location  of  patents  to  land  as  well  as  questions  of 
possession  and  trespass. 

In  the  year  1854  one  W.  G.  Wells  obtained  four  patents,  three  of  them  con- 
taining 200  acres  each,  the  other  100  acrt^s.  This  last  patent  boundary,  or  a 
part  of  it,  he  sold  and  conveyed  to  one  Shard ick  Ward,  who  erected  a  cabin 
on  it  near  the  line  of  one  of  the  JiOO-ar.re  pji tents.  After  this,  and  in  the  year 
18()5,  Ward  obtitined  a  patent,  the  boundary  of  which  included  1,056  acres, 
but  by  the  terms  of  the  patent  boo  acres  were  excluded  therefrom.  The  bound- 
ary of  this  Ward  patent  covered  the  most  of  the  land  patented  to  Wells  in 
1S54,  and  it  is  fair  to  presume  that  the  exclusion  of  b66  acres   from  this  pat- 
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ent  boundary  was  meant  to  exclude  the  lands  covered  by  the  Wells  {xatents^ 
Appellant  Spriggs  claimed  to  be  a  tenant  of  the  Ward  heirs,  and  occupied 
the  house  or  cabin  near  the  line  of  one  of  the  dOO-acre  patents  of  Wells. 
Ward,  when  he  occupied  this  cabin,  enclosed  and  cleared'  fifteen  or  twenty 
acres  of  land  across  the  line  and  on  the  Wells  patent.  When  Spriggs  en- 
tered as  tenant  to  appellants,  the  Ward  heirs,  he  begun  to  clear  and  enclose- 
thirty  or  more  acres  to  this  Wells  patent,  and  appellees,  as  the  owners  by  pur- 
chase of  the  boundaries  covered  by  the  Wells  patent,  brought  this  action 
against  appellants  to  recover  this  kind,  and  damages  for  the  trespass  and  de-- 
struction  of  timber,  and  to  enjoin  them  further  trespass.  Appellants  an- 
swered, denying  the  ownership  of  this  land  by  appellees,  and  claimed  the- 
whole  of  it  by  virtue  of  the  Ward  1,065-acre  patent,  and  also  by  adverse  posses- 
sion. The  issues  were  completed ;  proof  was  heard,  and  the  lower  court  sus- 
tains appellees'  claim,  except  to  the  extent  of  the  fifteen  or  twenty  acres  of* 
land  first  cleared  and  enclosed  by  Ward.  This  small  piece  was  adjudged  ta 
appellants:  of  this  judgment  appellants  complain. 

The  appellants  have  not  filed  a  brief,  but  we  have  examined  the  record^ 
and  are  at  a  loss  to  understand  upon  what  claim  or  theory  they  expect  a  re- 
versal. It  is  clear  that  appellees  own  this  land  covered  by  the  Wells  patents^ 
and  they  are  prior  in  date  to  the  Ward  patent.  They  have  failed  to  sustain  by^ 
the  proof  their  claim  of  fifteen  years'  continuous,  actual,  adverse  possession, 
of  this  land,  or  any  part  thereof,  except  the  fifteen  or  twenty  acres  adjudgec^ 
them  by  the  court. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


STOVALL  V.  HAYNES. 

(Filed  February  28,  1904— Not  to  be  reported. ) 

Lands— Adverse  possession— Where  one  was  in  the  actual,  adverse  possopsion, 
of  land  when  the  deed  was  made  to  another  the  transaction  was  chnniper- 
tous  and  void,  the  occupant  having  lived  on  the  land  more  than  fifteen  yeara 
and  the  testimony  was  conflicting,  the  purchaser  claiming  that  her  occu- 
pancy was  only  permissive,  the  case  should  have  been  submitted  to  a  jury 
under  appropriate  instructions,  and  it  was  error  to  give  a  peremptory  in^ 
Btruction, 

Geo.  W.  Reeves  and  Reeves  &  Thorp  for  appellant. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  .ludge  O'Rear. 

Appellant's  husband,  J.  0.  Stovall,  occupied  a  tract  of  twenty -eight  acres 
of  land,  which  was  part  of  a  larger  tract  of  113  acres.  The  larger  tract  was. 
sold  under  a  judgment  foreclosing  a  mortgage  on  it,  executed  by  J.  C.  Sto- 
vall's  father  in  his  lifetime.  The  suit  wa.s  brought  after  the  mortgagor's, 
death,  J.  C.  Stovall  being  made  a  party  defendant.  The  jadgment  was  ren- 
dered without  defense.  The  sale  was  made  and  confirmed  in  1889,  and  the- 
deed  executed  in  1891.  There  was  no  writ  of  possession  so  far  as  this  record^ 
shows.  J.  C.  Stovall  continued  to  live  on  the  twenty-eight  acres,  and  died 
shortly  after  the  sale  by  the  commissioner.  His  widow  has  continued  to  live 
there  and  claim  the  land  adversely,  she  says,  for  more  than  fifteen  years  be^ 
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fore  this  suit  was  brought  bj  the  vendee  of  the  purohnserat  the  comxniBsioii- 
^r's  sale  aforesaid.  The  purchaser  claimed  that  the  widow  of  J.  G.  Stovall 
xsoDtinued  to  occupy  the  premises  by  permission.  But  this  was  denied. 
Upon  that  evidence  the  court  peremptorily  instructed  the  jury  to  find  for  the 
plaintiff,  which  was  error.  If  appellee  for  fifteen  years  claimed  and  adversely 
held  the  land,  the  owner's  title  and  right  of  entry  was  barred,  although 
4ippellant's  husband  had  been  a  party  to  the  suit  in  which  the  title  was  sold 
to  appellant's  vendor.  But  the  record  shows  that  the  judgment  confirming 
the  sale  of  the  land  in  the  foreclosure  suit  and  the  order  making  the  deed 
thereunder  were  within  fifteen  years  from  the  time  of  the  bringing  of  this 
«uit.  As  appellant  claims  under  her  husband's  title,  and  as  he,  if  living, 
oould  not  claim  back  of  the  judgment  making  the  det^d  to  which  he  was  a 
party,  she  can  not  do  so.  Manifestly  her  claim  did  not  begin  until  after  his 
^eath. 

It  was  attempted  to  be  shown  that  appellant's  husband  and  the  purchaser 
at  the  decretal  sale,  who  was  his  sister,  had  an  agreement  at  that  time  by 
which  J.  C.  Stovall  was  to  continue  to  hold  the  laud  in  dispute,  and  that 
it  was  not  to  be  affected  by  the  purchase,  and  that  in  consideration  thereof 
he  did  not  make,  defense  to  the  proceeding.  The  trial  court  should  have  al- 
lowed this  evidence.  A  deed  executed  by  the  purchaser  after  the  death  of  J. 
C.  Stovall  conveyed  all  the  113  acres,  except  ,the  twenty-eight,  and  in  the 
deed  one  of  the  boundary  lines  is  named  as  being  the  boundary  of  the  land 
-owned  by  J.  C.  Stovall's  heirs.  This  seems  to  confirm  the  claim  that  there 
was  some  adjustment  between  J.  C.  Stovall  and  his  sister,  the  purchaser. 
Furthermore,  if  appellant  was  in  the  actual,  adverse  possession  of  the  land 
when  the  deed  was  made  to  appellee  by  his  vendor,  the  transaction  was  cham- 
pertous  and  void.  The  case  should  have  been  submitted  to  the  jury  under 
appropriate  instructions  covering  these  two  points. 

Reversed  and  remanded  for  proceedings  not  inconsistent  herewith. 


SMITH  V.  SMITH. 

(Filed  February  28,  1904— Not  to  be  reported.) 

Passway— Adverse  possession— Prescription—Whore  a  father  gave  to  his 
«on  a  tract  of  land  thirty  years  ago,  but  did  not  make  him  a  deed  until  1885, 
the  title  to  the  land  was  perfected  by  adverse  claim  and  user  before  the  deed 
was  made,  and  the  use  of  a  passway  by  him  cotemporaneously  with  his  pos- 
session and  use  of  the  land  created  a  prescriptive  right  to  the  use  of  the  pass- 
way  at  the  end  of  fifteen  years  from  the  time  his  possession  L)egan. 

J.  F.  Montgomery  for  appellant. 

Appeal  from  Adair  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Joel  Smith  owned  a  farm  of  610  acres  in  Adair  county,  lying  between  the 
Columbia  and  Greensburg  road  and  the  Columbia  and  Campbellsville  pike. 
About  thirty  years  ago  he  gave  to  his  son,  appellee,  J.  Garrett  Smith,  a  tract 
of  seventy-six  acres  of  this  farm,  lying  immediately  on  the  Columbia  and 
-Greensburg  road.  Appellee  took  possession  of  the  farm  and  continued  to  use 
it  and  claim  it  as  his  own   from   that  time  until  the  bringing  of  this  suit. 
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During  the  same  time  he  also  used  as  a  matter  of  right  a  passway  from  his 
tract  to  the  Columbia  aud  Campbellsvllle  pike.  This  was  his  way  out  to  his 
postotBoe,  school  and  stores,  where  he  did  the  most  of  his  trading,  as  well  as 
to  the  church  attended  by  his  family.  Joel  Smith  did  not  make  Garrett 
Smith  a  deed  for  the  land  until  1886;  that  deed  recites  that  the  grantor  and 
his  wife  "have  given  to  our  son,  Jeremiah  Smith,  a  certain  piece  or  parcel 
of  land,  with  all  the  appurtenances  thereto  belonging,"  etc.  No  express  ref- 
•erenoe  was  made  in  the  deed  to  the  passway.  Garrett  Smith  continued  to 
use  this  passway  until  his  father's  death  some  years  afterward,  and  since  the 
partition  of  the  remaining  lands  among  his  brothers  and  sisters.  A  disagree- 
ment having  arisen  between  appellee  and  his  brother  (appellant)  over  other 
matters  originally  not  connected  with  the  passway.  appellant  closed  the  pass- 
way  through  his  part  of  the  tract  that  had  been  allotted  him,  and  this  suit 
was  brought  to  compel  the  rejnoval  of  the  obstruction. 

The  evidence  clearly  shows  that  appellee  has  used  this  passway  as  an  ap- 
purtenant to  this  tract  of  land  for  more  than  thirty  years.  Ordinarily  this 
would  be  suftioient  to  constitute  a  complete  right  by  prescription.  But  it  is 
insisted  by  appellant  that  as  appellee  had  not  title  co  the  land  to  which  the 
«asement  is  claimed  as  an  appurtenant,  and  did  not  get  the  title  until  1885, 
his  use  of  the  passway  as  a  matter  of  right  then  began;  that  his  occupancy 
of  the  seventy-six  acres  of  land  up  until  that  time  was  without  title,  and  by 
the  permission  of  his  father,  the  title  holder,  and  that  the  use  of  the  pass- 
way  over  the  remainder  of  the  father's  land  was  permissive  and  not  adverse. 
It  is  not  denied  that  title  to  land  may  be  acquired  by  adverse  possession 
where  the  possession  is  taken  under  a  parol  gift.  Api^ellee's  title  to  his  sev- 
enty-six acres  of  land  seems  to  have  been  perfected  by  his  adverse  claim  and 
user  before  his  father  made  him  a  deed  for  it.  By  using  the  passway  co-tem- 
poraneously  with  his  possession  and  use  of  the  land,  the  prescriptive  right  to 
use  the  paspway  as  such  was  created  and  perfected  at  the  end  of  the  fifteen 
years  from  the  time  it  began.  The  fact  that  appellee  accepted  a  deed  subse- 
quently from  bis  father  can  not  affect  his  adverse  claim  and  use  of  the  pass- 
way  inasmuch  as  there  is  nothing  contained  4u  the  deed  inconsistent  with 
such  claim.  Indeed  the  grant  of  such  appurtenances  as  belonged  to  the  tract 
conveyed  might  well  be  held  to  include  the  easeiaent  in  question. 

Such  having  been  the  judgment  of  the  circuit  court  it  is  affirmed. 


ANDREWS  V.  ERWIN. 

(Filed  February  23,  1904— Not  to  be  reported.) 

Forcible  detainer— In  an  action  of  forcible  detainer  it  was  error  for  the 
trial  court  to  dismiss  appellant's  proceeding  against  appellee,  a  tenant,  It 
appearing  that  he  had  broken  the  terms  of  a  lease  for  Ave  years,  the  lease 
providing  that  if  *'the  lessee  shall  fail  to  clear,  fence  and  put  the  land  in  a 
good  state  of  cultivation,  by  the  1st  of  Janiu\ry,  1903,  he  shall  forfeit  al^ 
work  and  claims  under  the  lease,"  the  relation  of  landlord  and  tenant  ex- 
isting, the  breaking  of  the  contract  by  the  tenant  constituted  a  forcible  de- 
tainer. 

Zeb  Stewart  and  Will  Lewis  for  appellant. 
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Simms  &  Thompson  for  appellee. 

Appeal  from  Galloway  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  6th  of  June,  1899,  the  appellant,  Mollie  J.  Andrews,  contracted  in 
writing  with  H.  L.  Thompson   as  follows: 

"This  indenture  wltnesseth :  Mollie  J.  Andrews,  of  Dexter,  Calloway 
county,  Kentucky,  has  this  day  leased  to  H.  L.  Thompson,  of  the  same- 
place,  all  her  timber  land  lying  west  of  Rock  Grass  creek  and  east  of  the  N., 
C.  &  St.  L.  R.  R..  for  a  term  of  five  years  from  the  ist  day  of  January,  IfiOO. 
Said  H.  L.  Thompson  agrees  to  clear,  fence  and  put  said  land  in  a  good  state- 
of  cultivation,  and  remove  all  timber  except  stumps  from  said  land  by  the 
1st  day  of  January,  1903,  or  to  forfeit  all  work  done  and  all  claims  on  said 
land.  *  *  *  This  indenture  binds  all  heirs  or  assigns  of  both  parties  to  ful- 
fill said  article  same  as  the  original  parties." 

On  the  Slst  of  January,  1(03,  Mollie  J.  Andr.^ws  instituted  a  proceeding  io 
the  Calloway  Quarterly  Court,  in  which  she  alleged  that  her  original  lessee 

and  tenant,  Thompson,  had  died  on  the  —  day  of ^,  1900;  and  that  all 

of  bis  rights  and  interest  in  the  real  estate  leased  from  her  had  been  sold  a^ 
public  outcry,  and  that  appellee,  Erwin,  became  the  purchaser  thereof,  and 
subrogated  to  the  rights,  liabilities  and  covenants  of  Thompson  with  refer- 
ence to  the  lease;  and  that  he  had  taken  possession  thereunder;  that  neither 
her  original  lessee,  Thompson,  nor  his  vendee.  Erwin,  had  complied  with  the- 
covenants  of  the  lease  to  clear,  fence  and  put  the  leased  premises  in  a  good 
state  of  cultivation,  by  removing  the  timber,  except  the  stumps,  therefrom  by 
the  1st  day  of  January,  1903;  and  that  in  accordance  with  the  terms  of  th& 
lease  she  had  demanded  possession  thereof,  which  he  refused  to  surrender,, 
and  forcibly  detained  possession  thereof  without  right  or  consent  on  her 
part,  and  asked  that  he  be  adjudged  guilty  of  a  forcible  detainer;  and  that 
she  have  restitution  of  the  premises.  The  defendant,  Erwin,  filed  a  general 
demurrer,  which  was  overruled,  and  thereupon  filed  an  answer,  in  which  he 
denied  that  either  he  or  Thompson  had  failed  to  comply  with  their  contract, 
or  that  by  reason  of  such  failure  he  had  forfeited  his  lea.se,  and  alleged  that 
prior  to  the  Institution  of  this  proceeding  ho  had  not  received  any  notice  to 
surrender  the  possession  of  the  land,  and  moved  the  court  to  dismiss  the  pe- 
tition. The  motion  was  overruled,  and  the  law  and  facts  being  submitted 
to  the  court,  it  was  adjudged  that  the  defendant,  Erwin,  was  guilty  of  the 
forcible  detainer  complained  of,  and  that  the  plaintiif  should  have  restitution 
of  the  premises.  The  defendant  traversed  the  finding  of  the  lower  court, 
and  carried  the  case  to  the  circuit  court,  where  he  renewed  his  motion  to  dis- 
miss the  proceeding  on  the  face  of  the  papers,  which  was  sustiilned  by  the^ 
trial  court  over  the  objections  of  plaintiff,  and  she  has  appealed. 

It  Is  the  contention  of  appellee  that  the  judgment  of  the  circuit  court 
should  be  aifirmed  on  two  grounds :  First,  because  the  written  contract  doe» 
not  siieclflcally  provide  that  the  tenancy  or  term  of  lease  Is  to  expire  on  a  cer- 
tain day.  as  required  by  section  2295  of  the  Kentucky  Statutes;  and,  second, 
because  no  demand  or  written  notice  for  possession  was  served  upon  him 
prior  to  the  institution  of  this  proceeding.  There  can  be  no  doubt  that  the 
relation  of  landlord  and  tenant  is  created  between  the  parties  by  the  written 
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contract,  and  a  forcible  detainer  is  defined  by  section  463  of  the  Civil  Code  ae  • 
the  "refusal  of  a  tenant  to  give  possession  to  his  landlord  after  the  expira- 
tion of  his  temi,  or  of  a  tenant  at  will  or  by  sufferance  to  give  possession  to 
the  landlord  after  the  determination  of  his  will."  The  reservation  of  rent  • 
in  Sonne  form  and  allegiance  to  the  title  are  the  distinguishing  characteris- 
tics of  a  contract  by  which  the  relation  of  landlord  and  tenant  exists.  (Sec- 
tions 2208-96  96,  232»  and  3827  of  the  Kentucky  Statutes. )  And  the  rule  is 
well  settled  that  where  a  lease  expired  by  its  own  limitation  no  written  de- 
mand from  the  landlord  for  possession  is  necessary  in  order  to  bring  an  ac- 
tion for  forcible  detainer.  While  the  lease  in  this  case  is  for  five  years,  it  dis-- 
tinctly  specifies  that  if  the  lessee  shall  fail  to  clear,  fence,  and  put  the  land' 
in  a  good  cultivation,  and  remove  all  timber  except  stumps,  by  the  Ist  day- 
of  January,  1903,  that  he  shall  forfeit  all  work  done  and  all  claims  under  the 
lease;  and  that  this  provision  in  the  contract  shall  bind  both  the  heirs  and 
assigns.  We,  therefore,  conclude  that  the  circuit  judge  erred  in  dismissing^ 
appellant's  petition  before  trial. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  here^ 
with. 


REED  V.  TAYLOR,  &o. 
(Filed  February  2^,  1904— Not  to  be  reported.) 

1.  Forcible  detainer— Jurisdiction— In  a  forcible  detainer  proceeding  be- 
fore a  police  judge  the  latter  was  without  jurisdiction  to  proceed  in  the  ac- 
tion except  to  return  the  papers  to  the  court,  to  which  a  traverse  had  beeo 
taken. 

2.  Damages— Judicial  officer— It  is  a  well-settled  rule  that  while  a  judicial 
officer  will  be  protected  against  suits  for  damages  resulting  from  an  erron- 
eous exercise  of  judgment  or  power,  yet  where  he  acts  corruptly,  maliciously,, 
or  beyond  his  jurist! iction  his  office  is  no  protection. 

W.  T.  Burch  and  S.  H.  Bush  for  appellant. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  the  owner  and  in  the  possession  of  a  certain  hotel  property^ 
at  West  Point,  Kentucky.  He  contracted  with  api)ellee  Taylor  for  the  latter 'b 
services  as  assistant  in  the  management  of  the  hotel  for  one  year  from  March 
1,  UK)I.  Under  the  contract  Taylor  and  wife  were  to  occupy  one  of  the  rooms 
of  the  hotel.  The  net  proceeds  of  the  venture  were  to  be  divided  between  th& 
two  parties,  Taylor  and  appellant.  Appellant  was  to  receive  and  disburse 
all  money.  Before  the  expiration  of  the  year,  for  some  reason  not  shown  in 
this  record,  appellant  instituted  a  forcible  detainer  proceeding  before  appel- 
lee, J.  L.  Shipley,  judge  of  the  police  court  of  West  Point  (which  is  a  town 
of  the  6th  class),  seeking  to  oust  Taylor  from  the  premises.  The  judgment 
of  the  police  court  was  adverse  to  appellant,  but  within  three  days  he  trav- 
ersed the  judgment  and  executed  a  bond  before  the  police  judge,  which  was 
approved  by  him.  Thereafter,  at  the  instance  of  appellee  Taylor,  Shipley^ 
the  police  judge,  issue(i  warrants  of  arrest  against  appellant,  and  caused  him 
to  be  arrested  thert>under,  charged   with  contempt  of  the  police  court,  and 
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held  UDtil  he  had  executed  bond  for  his  appearance.  Other  warrants  were 
issued  against  him  of  a  similar  nature  thereafter,  but  which  were  not  exe- 
cuted because  he  fled.  The  police  judge  also  Issued  an  order  putting  the 
hotel  property  in  the  hands  of  a  receiver,  and  dIiH?cting  the  books  and 
papers,  etc. ,  belonging  to  appellant  to  be  turned  over  to  Taylor.  The  police 
judge  also  issued  an  order,  directed  to  and  served  upon  certain  customers  of 
appellant,  proclaiming  that  the  hotel  was  open  for  business  under  the  con- 
tract with  Taylor,  and  forbidding  them  ignoring  Taylor's  rights  in  the 
premises  as  adjudged  by  the  said  police  court,  and  not  to  pay  any  money  in 
violation  thereof  to  appellant. 

Appellant  brought  this  suit  against  Taylor  and  against  the  police  judge, 
Shipley,  to  recover  the  damages  alleged  to  have  been  sustained  by  him  be- 
cause of  thf!  false  imprisonment  under  the  warrants  above  named,  and  be- 
cause of  the  annoyance  and  worry,  loss  of  business  and  expenses  incurred  in 
defending  the  other  proceedings,  which  were  sued  for  as  results  of  malicious 
prosecution.  It  was  charged  in  the  petition  that  there  was  a  conspiracy  be- 
tween Taylor  and  Shipley  by  which  it  was  agreed  that  appellant  was  to  be 
harrassed  and  annoyed  so  as  to  abandon  his  property  and  yield  it  to  Taylor 
during  the  balance  of  the  term.  At  the  close  of  the  evidence  in  appellant's 
case  the  court  peremptorily  instructed  the  jury  to  find  for  the  defendant's. 
This  was  error.  There  was  evidence  deducible  from  the  circumstances 
proven  to  the  jury  to  sustain  the  charge  of  the  conspiracy.  Furthermore, 
after  the  execution  of  the  traverse  bond  the  police  judge  was  utterly  without 
jurisdiction  to  proceed  further  in  that  action  other  than  to  return  the  papers 
to  the  circuit  court,  and  in  no  event  did  he  have  authority  to  appoint  a  re- 
ceiver for  the  hotel  property.  It  is  well  settled  that  while  a  judicial  offioer 
will  be  protected  against  suits  for  damages  resulting  from  an  erroneous  ex- 
ercise of  judgment  or  power,  yet  where  he  acts  corruptly,  maliciously  or  be- 
yond his  jurisdiction,  his  office  is  no  protection.  (Blincoe  v.  Head*  108  Ky., 
106;  Stephens  v.  Wilson,  94  Ky.  Law  Rep.,  1882.) 

Judgment  reversed  and  cause  remanded  for  a  new  trial  under  proceedings 
not  inconsistent  herewith. 


HANNA'S  ASS'EES  v.  GAY,  &c. 

(Filed  Februrary  23.  190t ) 

Contracts— Homestead— Where  a  wife  joins  with  the  husband  in  a  contract 
to  sell  their  farm,  which  was  made  by  his  assignees,  the  consideration  of  the 
wife's  signing  being  that  she  was  to  be  paid  |3,U0G  cash  of  the  proceeds  of  the 
farm,  she  agreeing  to  relinquish  all  claims  to  dower  or  homestead,  but  be- 
fore the  sale  was  completed  the  husband  died.  In  a  suit  for  speciflc  perfor- 
mance of  the  contract  the  lower  court  adjudged  that  in  addition  to  the  $3,000 
mentioned,  81,000  of  the  proceeds  should  be  set  aside  to  the  wife  as  a  home, 
stead.  Held— That  the  lower  court  erred  in  setting  aside  the  $1,000  as  a 
homestead. 

Willis  &  Todd  and  J.  G.  Beckham  for  appellants. 

R.  L.  Pulliam,  Pickett  &  Barrickman  for  Mrs.  E.  V,  Hanna  and  infant 
defendants, 

W.  W.  Jesse,  guardian  ad  litem. 
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Appeal  from  Shelby  Gtrouit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

In  ^ay,  1902,  John  S.  Hanna  being  indebted  beyond  his  ability  to  i>ay. 
'executed  a  general  deed  of  assignment  to  appellants  for  the  benefit  of  all  his 
-creditors.  Among  the  properties  embraced  in  the  conveyance  was  a  farm  of 
^61  acres  in  Shelby  county.  The  deed  contained  this  reservation:  "Except 
tbere  is  expressly  reserved  from  this  deed  of  assignment,  and  there  does  not 
pass  hereby,  any  of  the  property  that  by  the  law  of  this  Commonwealth  is 
-exemptfrom  execution,  attachment  or  distress,  and  same  is  expressly  reserved 
\}y  first  party  for  the  benefit  of  himself  and  family." 

The  debtor's  wife  did  not  join  in  the  deed.  It  is  admitted  that  neither  her 
potential  right  to  dower  nor  the  debtor's  right  to  a  homestead  of  $1,000  in 
value  passed  by  this  deed. 

In  the  following  July  the  assignees  contracted  with  appellee,  J.  T.  Gay,  to 
sell  him  this  farm  at  the  price  of  $18,000  The  debtor  and  his  wife  joined  in 
the  contract..  The  contract  contained  this  agreement,  as  affecting  directly 
t.he  interests  of  the  debtor  and  his  wife:  "In  consideration  of  $3,000  cash  to 
be  paid  to  Mrs.  E.  V.  Hanna,  wife  of  John  S.  tianna,  they,  John  S.  Hanna 
and  E.  Y.  Hanna,  his  wife,  hereby  agree  and  bind  themselves  to  sign  the 
deed  hereinbefore  set  out,  and  to  release  and  relinquish  all  claims  to  dower 
and  homestead  in  the  property  hereinbefore  described.  But  it  is  expressly 
agreed  if  the  deed  herein  provided  for  shall  not  be  made,  or  for  any  reason 
this  contract  shall  not  be  consummated,  then  the  aforesaid  $8,000  shall  not 
be  taken  or  considered  in  any  way  the  value  of  said  dower  or  homestead  in 
future  transactions,  this  agreement  as  to  same  being  applicable  to  this  agree- 
ment only." 

Before  the  contract  of  sale  could  be  confirmed  by  the  county  court  to  whom 
It  was  submitted  by  the  assignees,  and  before  the  deed  could  be  executed, 
the  debtor,  John  S.  Hanna,  died. 

This  suit  was  brought  by  the  assignees  against  the  purchaser.  J.  T.  Gay 
for  a  specific  execution  of  the  contract.  The  widow  and  children  of  John  S. 
Hanna  were  made  parties  to  the  suit.  J.  T.  Gay  answered  that  he  was  will- 
ing to  accept  the  title  to  the  land  if  it  could  be  conveyed  by  the  judgment  of 
the  court,  and  was  willing  to  pay  for  it  as  agreed.  The  widow  answered 
that  she  was  willing  to  join  in  the  deed  if  she  was  paid  the  $3,000  mentioned 
in  the  contract,  but  not  otherwise.  A  guardian  ad  litem  for  the  infant  chil- 
dren answered,  claiming  a  homestead  of  $1,000  value  out  of  the  proceeds  of 
the  sale.  The  circuit  court  adjudged  the  specific  execution  of  the  contract ; 
required  the  adult  heirs  to  sign  the  deed  with  the  assignees;  required  the 
widow  to  do  the  same;  and  had  the  commissioner  of  the  court  convey  for  the 
Infants.  But  the  court  adjudged,  and  there  was  paid  over  to  the  widow  the 
$8,000  mentioned,  and  $1,000  additional  of  the  proceeds  of  sale  to  Gay  were 
set  aside  as  a  homestead  for  the  widow  and  children  during  the  life  of  the 
former  and  the  minority  of  the  latter.  The  assignees  have  appealed  from  as 
much  of  the  judgment  as  set  apart  the  homestead  money  for  the  widow  and 
children. 

By  the  contract  the  wife  of  the  debtor  was  not  bound  at  all.  A  married 
woman's  potential  dower  interest  in  her  husband's  land  can  be  relinquished 
only  in  the  modes  pointed  out  by  the  statute— by  the  execution  of  a  deed 
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with  her  husband  or  by  separate  deed  if  he  has  already  conveyed,  and  hT 
privy  acknowledgment  before  a  proper  officer  of  her  execution  of  the  deed. 
After  the  death  of  her  husband  Mrs.  Hanna's  Inchoate  dower  became  dower 
consummate.  As  to  it  she  3ould  then  sell  It  by  deed  or  contract  Volun« 
tarily  filing  her  answer  in  the  suit,  offering  thereby  to  conclude  the  agrefi- 
nient  made  by  her  during  marriage,  and  executing  the  deed  nnd  receiving 
the  consideration  stipulatei  in  the  contract,  she  divested  hernelf  of  dower  In 
the  land. 

It  has  been  repeatedly   held   that  the  widow  of  a  decedent  cnn  not  claim 
both  dower  nnd  homestead  in   his  lands;  but  she  may  elect  which  she  will 
take.     The  homestead  in  the  decedent's  land  is  declared  by  statute  (section^ 
1707,  Kentucky  Statutes)  to  be  for  the  benefit  of  the  widow  and  infant  chil- 
dren of  the  decedent.     Therefore   if  she  elects  to  take  dower  in  lieu  of  home- 
Btead,  the  infant  children's  right  to  a  homestead,  to  be  jointly  occupied  with: 
their  mother  during  their  minority,  would  attach  to  the  land  set  apart  aft 
the  widow's  dower.     But  a  more   serious  question  arises  in   this  case:  Waft 
there  a  right  of  homestead  available  to  either  the  widow  or  infant  children? 
The  statutes  prohibit  the  subjection  of  the  debtor's  homestead  tx)  the  pay- 
ment of  his  debts  only  when  it  Is  attempted  to  be  tak*»n  under  an  execution, 
attachment,  distress  or  judgment.     But  it  does  not  prevent  the  debtor's  sell- 
ing  his  homestead.     The  debtor  can  not  mortgage  his  homestead  without  big. 
Wife  joins  In  the  mortgage.    (Section  1706,  Kentucky  Statutes;  Thorn  v.  Dar- 
lington, 6  Bush,  448;  Wing  v.  Hayden,  10  Bush,  276;  Lear  v.  Totten,  14  Bush» 
101.)    But  he  may  sell  it  whether  or  not  she  joins  in   the  deed  or  contract. 
(Brame  v.  Craig,  12  Bush,  404;  Whit«sides  v.  Cushenberry,  8  Ky.  Law  Rep., 
590;  Gullett  v.  Arnett,  19  Ky.  Law  Rep.,   1892.)    Of  course  if  he  should  die- 
first  her  right   to  dower  would  then  pi«evail  over  to  the  deed  to  that  extent. 
In  this  case  it  will  be  observed  that  the  debtor  had  sold  by  executory  con- 
tract all  of  the  remaining  title  in  fee  owned  by  him  in  the  land.    There  can 
not  be  a  homestead  without  title   to  the  land,  and  as  the  husband  had  con- 
tracted to  convey,  and  had  bound  himself  to  convey  all  the  title  he  had  in 
the  land,  it  necessarily  divested  him,  and  all  others  who  might  have  been 
entitled  by  relation  to  it,  of  a  homestead  in  the  land.    The  cases  of  Schnabel 
V.  Schnabel,  22  Ky.  Law  R«p.,  234.  and  Kiesewetter  v.  Kress,  24  Ky.    Law 
Rep.,  1242,  relate  alone  to  where  the  owner  of  the  homestead  died   havini^ 
title  to  it,  and  treat  of  the  power  of  the  widow  to  elect,  or  to  waive  or  re- 
linquish a  homestead  so  as  to  defeat  the  claims  of  the  infants,  which  would 
attach  but  for  such  waiver  or  election. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  the  lower- 
Court  to  set  aside  so  much  of  the  judgment  as  sets  apart  the  11,000  to  the- 
Wldow  and  infant  children  as  a  homestead  in  this  case,  and  for  further  pro-- 
oeedings  not  inconsistent  herewith. 


BEATTYVILLE  BANK  v.  ROBERTS,  &c. 

(Filed  February  28,  1904.) 

1.  Construction  of  statutes— Under  section  483,  Kentucky  Statutes,  the 
partial  or  total  failure  of  consideration  or  fraud  in  the  execution  of  a  note» 
made  payable  and  negotUible  at  an  Incorporated  bank  which  has  been  dls- 


BEATTYVILLE  BANK  V.  EGBERTS,  &0.        1797 

'Counted  before  maturity  by  a  bank,  Is  not  available  as  a  defense  to  It  if  pur« 
Dhased  in  good  faith  by  the  bank  without  notice  of  Its  Infirmity. 

S.  Parol  agreement— In  a  sale  of  an  article  a  parol  agreement  that  the  artl- 
t)le  should  be  taken  back  if  the  purchaser  should  die,  and  a  note  executed  for 
the  payment  of  the  article,  where  the  purchaser  was  living  when  the  note 
matured  he  could  not  rely  upon  the  agreement  to  defeat  recovery,  where  he 
made  no  claim  that  a  bank  which  discounted  the  note  had  notice  of  the  parol 
agreement  that  he  was  only  to  pay  ^or  the  article  as  delivered. 

Gourley  &  Roberts,  John  J.  McHenry  and  T.  B.  filakey  for  appellant. 

S.  P.  Stamper  and  O.  H.  Pollard  for  appellees. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  the  Beattyville  Bank  of  Beattyville,  Ky., 
^against  T.  T  Roberts,  Ibby  Roberts  and  the  J.  W.  Slack  Co.,  on  a  promise 
8ory  note  dated  March  25,  1902,  payable  four  months  after  date,  for  $546,  the 
«ote  being  signed  by  T.  T.  and  Ibby  Roberts,  and  endorsed  by  J.  W.  Slack 
Co.  The  defendants,  T.  T.  and  Ibby  Roberts,  in  their  answer  plead  that 
the  note  was  executed  by  them  to  their  co-defendants,  J.  W.  Slack  Co.,  with- 
out oonsideration,  and  that  the  plaintiff  was  apprised  of  this  fact  before  It 
purchased  the  note.  Plaintiff  for  reply  denied  that  the  note  was  executed 
"Without  oonsideration,  or  that  they  were  apprised  of  this  fact  before  its  pur- 
chase by  them,  or  that  there  was  no  consideration  to  support  it.  A  jury 
trial  resulted  in  a  verdict  and  judgment  for  the  defendants,  and  plaintiff  baa 
appealed. 

The  facts  developed  by  the  testimony  are  as  follows:  "On  the  22d  of  No- 
vember, 1901,  T.  T.  Roberts  and  Ibby  Roberts,  executed  and  delivered  to  the 
J.  W.  Slack  Co.,  of  Louisville,  Ky..  the  following  promissory  note: 

*'|688.  Beattyville,  Ky.,  Nov.  22,  1901. 

"Four  months  after  date  we  promise  to  pay  to  the  order  of  the  John  W. 
Slack  Co.,  distillers,  of  Louisville,  Ky.,  1686,  without  d*^falcation,  value  re- 
t)eived,  negotiable  and  payable  at  the  Beattyville  Bank,  Beattyville,  Ky. 

(Signed)    '*T.  T.  ROBERTS. 
"IBBY  ROBERTS." 

Simultaneously  with  the  execution  of   this  note  the  J.   W.  Slack    Co.  eze« 
-  -cuted  and  delivered  to  T.  T.  Roberts  the  following  written  agreement : 

*•  We  have  this  day  sold  to  T.  T.  Roberts  fifteen  barrejs  of  ninety -eight 
irhisky,  and  twenty  barrels  new,  for  which  he  gives  me  his  four  months' 
note,  dated  November  22,  1901,  for  1686.  If  Mr.  Roberts  should  die,  we  agree 
to  take  back  the  whisky  at  what  it  was  sold  to  him. 

"J.  W.  SLACK  CO., 

"By  J.    W.  SLACK,  President." 

•  Before  the  maturity  of  this  note  the  J.  W.  Slack  Co.,  by  J.  W.  Slack,  en- 
dorsed and  delivered  it  for  value  to  the  appellant,  the  Beattyville  Bank,  of 
Beattyville,  Ky.  At  the  maturity  of  the  note  the  bank  gave  notice  thereof 
and  demanded  its  payment  both  from  appellees  and  the  J.  W.  Slack  Co. 

Upon  the  trial  T.  T.  Roljerts  testified  that  he  did  not  know  that  the  bank 
held  the  note  until  he  received  this  notice;  and  that  he  immediately  went  to 
the  bank  and  notified  R.  N.  Goodloe,  its  cashier,  that  he  had  a  contemporan- 
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eous  parol  agreement  with  the  J.  W.  Slack  Co.  that  he  was  only  to  pay  for- 
the  whisky  as  it  was  delivered  to  him;  and  that  he  had  already  i>ald  to  them 
9140  for  whisky  delivered,  whloh  should  be  credited  upon  the  obligation;  and 
that  he  directed  him  to  return  the  note  to  the  J.  W.  Slack  Co.,  and  not  to- 
purchase  any  more  of  his  notes  executed  to  the  company,  and  at  the  same^ 
time  explained  to  him  the  conditions  of  the  written  agreement  of  the  Slack 
Co.  to  him ;  that  a  few  days  after  his  conversation  with  Qoodloe  he  received 
a  letter  from  the  Slack  Co.  enclosing  the  S686  note,  dated  November  22,  IfiOl, 
and  the  note  sued  on  f6r  $546,  which  he  executed  in  renewal  of  the  balance- 
due  upon  his  original  obligation,  which  reads  as  follows : 

»*i646.  Beattyville.  Ky.,  March  26.  1908. 

"Four  months  after  date  we  promise  to  pay  to  the  order  of  John  W.  Slack. 
Co.,  inc.  distillers,  of  Louisville,  Ky.,  9546,  without  defalcation,  value  re- 
ceived, negotiable  and 'payable  at  the  Beattyville  Bank.  Beattyville,  Ky. 

"T.  T.  ROBERTS,  and 
"MRS.  IBBY  ROBERTS.'* 

That  after  the  execution  of  the  last-named  note  the  Slack  Co.  failed  li^ 
business,  and  that  he  never  received  any  more  of  the  whisky  from  them; 
that  Slack  represented  at  the  date  of  the  execution  of  the  note  that  tb» 
whisky  was  In  bond  in  his  warehouse  In  Louisville,  but  that  he  did  not  give 
him  any  warehouse  receipt  therefor;  that  he  simply  took  his  word  that  the 
whisky  was  there;  that  he  usually  ordered  two  barrels  at  a  time  and  paid 
for  It  when  it  came;  that  he  was  induced  to  buy  thirty-five  barrles  by  the 
Slack  Co.  agreeing  to  abate  from  the  price  26  cents  a  gallon  below  their 
ordinary  charges.  Both  the  vice-president  of  the  bank  and  the  cashier  testi- 
fied that  the  bank  acquired  the  original  note  for  K>86  in  due  course  of  butU 
nesB  for  value  without  notice  of  any  lack  of  consideration  for  its  execution; 
and  that  when  it  fell  due  both  Roberts  and  the  Slack  Co.  were  notified 
thereof  by  mail;  that  a  day  or  two  afterwards  he  met  T.  T.  Roberts  on  the 
bridge,  and  Roberts  requested  him  to  send  the  note  to  the  Slack  Co.,  and 
offered  to  show  him  the  written  contract  executed  by  the  Slack  Co.  to  him;, 
that  he  did  not  read  it,  but  Roberts  explained  Its  contents;  that  he  sent  the 
note  to  the  Slnck  Co.  and  shortly  thereafter  he  received  a  check  for  $140  and 
the  note  sued  on  in  renewal  of  the  balance  of  the  original  note.  He  denied 
that  Roberts  notified  him  not  to  take  any  more  of  his  notes,  or  Informed 
him  that  they  were  executed  without  consideration  at  the  date  of  his  conver- 
sation on  the  bridge  with  reference  to  the  original  note,  but  said  that  the 
first  time  he  every  beard  of  this  claim  was  after  the  publication  in  a  paper 
that  Slack  &  Co.  was  broke,  when  Roberts  came  to  the  bank  for  the  first 
time,  claiming  that  he  had  notified  him  when  the  first  note  fell  due  not  to 
buy  any  more  of  his  notes.. 

The  partial  or  total  failure  of  consideration,  or  fraud  in  the  execution  of  a 
note,  made  payable  and  negotiable  at  an  Incorporated  bank,  which  has  been 
discounted  before  maturity  by  a  bank  of  this  Commonwealth,  or  organised 
under  the  laws  of  the  United  States,  is  not  available  as  a  defense  to  it  if 
purchased  in  good  faith  by  the  bank  without  notice  of  such  infirmity.  (Sec- 
tion 483,  Kentucky  Statutes;  Kelley  v.  Smith,  58  Ky.,  318;  Hargis  v.  Louis- 
ville Trust  Co..  17  Ky.  Law  Rep.,  218;  Moreland's  Ass'ee  v.  Citizens  Sav- 
ings Bank,  92  Ey.,  211;  Clark  v.  Tanner,  100  Ky.,  276.) 


ROW  V.  JOHNSON,  &0.  1799 

There  is  nothing  in  the  written  contract  relied  on  by  appellee  which  suk- 
^ests  any  lack  of  consideration  for  the  execution  of  the  original  note;  it  was 
simply  an  agreement  on  the  part  of  the  Slack  Go.  to  buy  back  the  whisky  in 
tbe  event  of  the  death  of  appellee.    As  he  was  alive  at  the  date  of  the  ma* 
turity  of  the  note,  he  certainly  cr.uld  not  rely  upon  this  agreement  to  defeat 
recovery,  and  there  was  no  claim  by  appellee  that  appellants  had  notice  of 
his  alleged  contemporaneous  parol  agreement  with   the  Slack   Co.   that  he 
VTAS  only  to  pay  for  the  whinky  as  delivered  previous  to  or  at  the  time  of  the 
purchase  by  them  of  the  original  obligation  of  November  22,  IQOl.    The  law 
presumes  a  consideration  for  the  execution  of  bills  of  exchange  and  nego- 
tiable notes  placed  upon  the  footing  of  bills  of  exchange  by  the  statute  for 
the  benefit  of  the  holder  in  an  action  against  the  maker  or  endorser  of  such 
paper.     Besides,  it  was  not  competent  for  appellee  to  impeach  his  written 
contract  by  testimony  of  a  contemporaneous  parol  agreement  providing  for 
a  different  time  and  manner  of  payment.    The  note  sued  on  was  simply  the 
renewal  of  tbe  balance  due  upon  the  original  obligation,  which  appellant 
had  purchased  in  due  course  of  business  without  notice.    It  was  not  a  new 
transaction.      Even    if    it  be   conceded   that  appellee   notified    appellant's 
cashier,  at  the  time  he  was  called  upon  to  pay  the  original  obligation,  of  his 
parol  agreement  with  the  Slack  Co.  that  he  was  only  to  pay  for  the  whisky 
as  it  was  delivered,  and  that  the  original  note  was  without  consideration, 
this  would  not  have  been  suuicient  to  Impeach  the  consideratiion  of  a  note 
subsequently  executed  by  him  to  Slack  Co.  for  the  balance  due  in  the  hands 
of  an  innocent  purchaser  for  value. 

We  have  reached  the  conclusion  that  there  was  no  competent  testimony  to 
support  the  plea  of  no  consideration  relied  on  to  defeat  recovery;  and  that 
the  trial  court  should  have  given  the  jury  a  peremptory  instruction  to  find 
for  the  plaintiff.  The  judgment  is,  therefore,  reversed  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


ROW  V.  JOHNSON,  &o. 

(Filed  February  34,  1904— Not  to  be  reported.) 

Lands— Liens— Conveyances— Where  Johnston  conveyed  a  tract  of  land  to 
his  son«  and  the  son  died  without  paying  anything  on  the  land,  when  the 
father  qualified  as  his  administrator  and  in  order  to  enforce  his  lien  had  his 
lawyer  to  assign  the  notes  to  Row,  his  son-in-law,  instituted  a  suit  in  Row's 
name  for  the  sale  of  the  land,  obtained  judgment,  attended  the  sale  and  bid 
the  land  in  in  Row's  name.  The  sale  was  confirmed,  deed  executed  to  Row, 
which  was  approved  by  the  court  and  delivered  by  the  circuit  clerk  to  the 
county  clerk  who  placed  it  in  a  box,  but  did  not  record  it  because  the  tax 
was  not  paid.  Row  took  no  part  in  the  suit,  was  not  at  the  sale  and  did 
not  know  the  deeds  were  made  to  him.  Upon  Johnson's  death  Row  discov- 
ered that  the  deed  was  made  to  him  and  claimed  the  land.  Held— A  judg- 
ment in  an  action  by  the  heirs-at  law  of  Johnson  adjudging  the  land  to  be 
their  property  was  proper. 

W.  L.  Reeves  for  appellant. 

Perkins  &  Trimble  and  S.  Y.  Trimble  for  appellees. 
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-Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  September  15,  1885,  B.  H.  Johnson  conveyed  to  his  son,  Jake  M.  John- 
son, a  track  of  land  known  as  his  river  farm  in  consideration  of  $1,5(K)  to  be 
paid  in  one,  two  and  three  years.  Jake  M.  Johnson  died  in  the  year  1888 
-without  having  paid  anything  on  the  land.  His  father,  B.  H.  Johnson, 
<iualified  as  his  administrator.  When  he  consulted  an  attorney  as  to  bring- 
ing a  suit  to  foreclose  his  lien  on  the  land  for  the  purchase  money  he  was 
advised  by  the  attorney  that  he  had  better  not  bring  the  suit  in  his  own 
name  as  he  was  the  administrator  of  his  son  and  would  thus  be  both  plain- 
tiff  and  defendant.  He  replied  that  he  would  transfer  the  notes  then  to  his 
son-in-law,  John  H.  Row,  and  requested  the  attorney  to  write  the  transfer, 
which  he  did.  Johnson  thereupon  signed  the  transfer  endorsed  on  the  back 
-of  the  notes  and  delivered  them  to  the  attorney  with  directions  to  institute 
the  suit  and  subject  the  land  to  the  payment  of  the  notes.  This  the  attorney 
tlid;  he  had  no  communication  with  Bow,  was  not  acquainted  with  him. 
Judgment  was  obtained  for  the  sale  of  the  land.  Johnson  attended  the  sale 
and  bid  in  the  land  in  the  name  of  Row.  The  sale  was  confirmed  and  tbe 
<X)mmissioner  executed  a  deed  to  the  purchaser,  which  was  approved  by  the 
-court  and  ordered  to  the  proper  office  for  record.  The  deed  was  delivered  by 
the  circuit  clerk  to  the  county  clerk,  who  placed  it  in  a  box  and  did  not  re- 
'Cord  it  as  the  tax  was  not  paid.  Bow  took  no  part  in  the  suit,  was  not  pre- 
sent at  the  sale,  and  seems  not  to  have  known  that  the  deed  was  made  to  him. 
*This  was  in  the  year  1889.  B.  H.  Johnson  took  possession  of  the  land  and 
held  and  used  it  from  that  time  until  his  death,  on  April  24,  19C>0.  He  used 
:and  claimed  it  as  his  own,  built  a  barn  on  it,  had  a  dispute  with  a  neighbor 
^bout  one  of  the  lines,  his  home  place  was  adjoining:  and  he  held  the  whole 
boundary  alike,  shifting  the  fences  as  he  pleased,  and  treating  it  all  as  one 
farm.  Row  was  a  man  of  moderate  means,  and  lived  about  five  miles  from 
Johnson.  He  was  well  acquainted  with  Johnson's  holding  and  use  of  the 
land.  After  Johnson's  death  Row  said  at  first  that  Johnson  had  only  asked 
him  to  let  him  sell  that  land  in  his  name,  and  he  told  him  all  right;  that  he 
had  not  paid  a  dollar  on  it,  and  it  was  no  more  his  than  it  was  the  rest  of 
the  heirs;  that  he  had  not  thought  about  it  from  the  day  he  and  the  old  man 
made  the  arrangement  until  them.  After  this,  however,  he  set  up  claim  to 
the  land  as  his  own,  one  of  Johnson's  sons  having  found  the  deed  lying  in 
the  county  clerk's  office  and  had  it  recorded.  B.  H.  Johnson's  widow  quali- 
fied as  his  administratrix,  and  on  October  19,  1900,  filed  a  suit  in  equity 
against  Row,  alleging  these  facts,  and  charging  fraud,  and  praying  that  if 
the  defendant  failed  to  convey  the  land  to  the  heirs  of  B.  H.  Johnson,  then 
she  be  adjadged  a  Hen  on  it  for  the  purchase  money.  On  November  12, 
1900,  the  children  and  heirs-at-law  of  Johnson  filed  a  suit  against  Row,  al- 
leging the  same  facts,  and  praying  that  they  be  adjudged  the  owners  of  the 
land.  The  two  suits  were  consolidated.  On  final  hearing  the  court  dis- 
ml.ssed  the  action  of  the  administratrix  and  adjudged  the  land  to  be  the 
property  of  the  children  and  heirs  at  law  of  B.  H.  Johnson.  From  this  judg- 
ment Row  appeals. 
He  pleaded  the  pendency  of  the  first  action  by  the  administratrix  in  abate- 
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n lent. of  the  second  action  by  the  children  and  heirs  at  law.  The  plea  was 
properly  held  bad  because  the  actions  were  by  different  parties,  and  sought 
the  enforcement  of  entirely  different  rights.  He  also  relied  on  the  first  ac- 
tion as  an  election  to  sue  for  the  purchase  money,  and  insists  that  after  this 
election  was  made  the  heirs  could  not  sue  for  the  land.  But  the  administra- 
trix who  represented  only  the  personal  estate  could  not,  by  any  action  of 
bers,  prejudice  the  rights  of  the  real'  representatives.  Beslt^es,  the  second  ac- 
tion was  brought  very  soon  after  the  first,  and  before  Row  was  in  any  way 
prejudiced  by  the  bringing  of  the  first  action.  In  other  words,  he  was  in  no 
Tvorse  position  than  if  that  action  had  not  been  brought.  He  was  misled  in 
no  way,  and  lost  no  right  which  he  would  otherwise  have  had.  There  is, 
therefore,  no  substance  in  either  of  these  objections. 

It  is  also  insisted  that  the  deed  to  Row  as  long  as  it  stands  is  an  insuper- 
able barrier  to  the  recovery  of  the  land  by  the  heirs  of  Johnson,  and  that 
there  can  be  no  recovery  on  the  ornl  contractor  relief  on  the  ground  of  fraud 
under  sections  3516  and  2519,  Kentucky  Statutes,  providing  that  an  action 
for  relief  on  the  ground  of  fraud  or  mistake  must  be  commenced  within 
five  years  next  after  the  cause  of  action  accrues;  that  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  the  fraud  or  mistake  is  discovered ; 
but  that  no  action  shall  be  brought  ten   years  after  the  time  of  the  making 
of  the  contract  or  the  perpetration  of  the  fraud.     No  title  passes  by  a  deed 
until  it  is  delivered.     There  is  no  delivery  without  an  acceptance.     Kow  did 
not  know  that  the  deed  was  made,  or  know  that  it  was  in  the  county  clerk's 
office  until  after  Johnson's  death.     No  liability  could  be  imposed  upon  him 
by  reason  of  this  deed  until  he  accepted  it,  and   no  rights  can  accrue  to  him 
without  an  acceptance  of  it.    Besides,  if  the  deed  was  made  to  him  in  trust 
for  Johnson,  and  he  in  fact  held  the  title  in  trust  for  him,  this  trust  may  be 
established  by  parol,  and  may  be  enforced.     Row's  whole  conduct,  as  well 
as  his  declarations,  indicate  that  he  had  not  accepted  the  deed,  and   that  he 
recognized  that  such  title  as  he  had  ^as  held   by  him  in  trust  for  Johnson. 
By  a  long  line  of  cases  it  has  been  held  that  a  trust  of  this  sort  may  be  es- 
tablished by  parol.     (Williams  v.  Williams,  8  Bush,  241;  Webb  v.  Foley,  20 
Ky.  Law  Rep.,  1207;  Butler  v.  Prewitt,  21   Ky.  Law  Rep.,  814;  Brothers  v. 
Porter,  7  B.  Monroe,  109;  Farris  v.    Dunn,  7   Bush,  278;  Miller  v.    Antle,   8 
Bush,  408;  Green  v.  Ball,  4  Bush,  586;  Martin  v.  Martin,  16  B.   Monroe,  8.) 
The  statute  of  limitations  is  equally  inapplicable.     Row  was  never  in  pos- 
session of  the  land.    Johnson   took  possession  after  the  commissioner's  sale 
and  continued  in   undisputed   possession  until  his  death,  more  than   eleven 
years  afterwards,  Row  acquiescing   all  this  time  in   Johnson's  ownership  of 
the  land.    The  title  of   the  trustee  can   not  ripen  into  a  perfect  title  in   him 
simply  because  he  stands  by  without  claim  to  the  property  and   permits  the 
real  owner  to  enjoy  for  over  ten  years.     To  so  hold   would  be  to  make  the 
statute  of  limitations  a  sword  and  not  a  shield,  nnd  to  adjudge  that  long  ac- 
quiescence in  their  claims  to  the  property  was  a  sure  means  in  the  hands  of 
the  crafty  to  bar  the  true  owners  of  their  rights.     In  Burt  A  Brnbb  Luml)e 
Co.  V.  Bailey,  22  Ky.  Law  Rep.,  1264.  a  man  obtained  from  two  ignorant  old 
people,  who  could  not  read  or  write,  a  deed  for  four  thousand  acres  of  laud, 
telling  them  it  wa.s  a  different  kind  of   p*iper.  *  They  remained  in  possession 
of  the  land  and  did  not  learn  of  the  fraud  for  ten  yeors,  when  they  brought 
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an  aotioD  to  enjoin  him  from  cutting  their  timber  or  disturbing  them  in  th» 
possession  of  the  land.  He  relied  on  limitation  of  ten  years,  but  it  was  held 
that  the  statute  was  not  applicable  as  he  was  never  in  possession  of  the  land. 
This  case  was  followed  and  approved  in  Sewell  v.  Nelson,  88  Ky.  Law  Bep-^ 
2488,  where  the  court  said,  speaking  ot  the  plea  of  limitations:  "The  argu- 
ment is  a  novel  one.  It  is  that  one  out  of  possession  under  a  fraudulent  and 
void  conveyance,  it  may  be,  can  have  such  conveyance  ripened  by  time  into- 
a  perfect  one;  that  it  may  sustain  an  action  of  ejectment  against  one  origi- 
nally having  the  better  title  and  in  possession.  The  position  is  fallacious. 
The  statutes  of  limitation  do  not  apply  (as  respects  property)  to  any  one  not> 
in  possession." 

These  cases  were  followed  in  Potter  v.  Benge,  24  Ky .  Law  Rep. ,  34.  The 
proof  in  the  case  clearly  establishes  the  facts  above  stated,  and  leaves  no 
room  for  doubt  of  the  correctness  of  the  chancellor's  judgment. 

The  judgment  is,  therafore,  affirmed. 


BINIOX.  &c.  v.  WOOLEUY,  &;c. 
(Filed  February  34,   1904— Not  to  be  reported.  ) 

1.  Lftnd— Sale  for  taxes— Where  land  was  sold  for  taxes  and  a  deed  made  to 
the  purchaser,  who  sold  the  land  to  W.,  in  an  action  by  him  to  enforce  lien 
for  taxes  paid  a  judgment  in  his  favor  will  not  be  disturbed  where  the  sale- 
was  confirmed  without  objection. 

3.  Clerical  misprision— Where  a  judgment  claims  relief  not  sought  in  th& 
pleading,  it  is  a  clerical  misprision  which  may  be  corrected  on  motion. 

J.  B.  Botts  and  Hazelrigg  &  Chenault  for  appellants. 

B.  D.  Davis  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

John  Nemezwski  owned  a  tract  of  land  in  Carter  county.  He  failed  to  pay 
the  taxes  for  the  year  lb82,  and  in  January,  1888,  the  land  was  sold  for  the 
taxes,  amounting  to  $8.37,  and  was  bought  by  John  Bice.  Nemezwski  did 
not  redeem  the  land  and  the  sherifif  made  Bice  a  deed.  Bice  after  this  paid 
the  taxes  on  the  land  as  his  own.  In  the  year  1804  Nemezwski  claimed  the 
land,  and  Bice  agreed  to  give  It  up  to  him  if  he  would  pay  him  back  his- 
money.  They  had  a  conference  as  to  how  much  was  coming  to  Bice  and 
finally  agreed  on  8100  as  the  amount;  but  Nemezwski  failed  to  pay  the 
money.  After  this  Bice  sold  the  land  to  Daniel  H.  Woolery.  Previous  to 
this,  however,  Nemezwski  bad  filed  suli  for  the  land.  Bice  died  and  Woolery 
defended  the  suit. 

Judgment  was  entered  In  that  case  in  favor  of  the  plaintiff  for  thirteen-fif- 
teenths  of  the  land,  and  Woolery  was  adjudged  lien  on  it  for  the  amount  of 
the  taxes  paid.  Jones  &  Davis,  who  were  attorneys  for  the  plaintiff,  as- 
serted a  Hen  on  the  recovery  for  iheir  reasonable  attorney's  fee  of  tSOO.  On 
June  av»,  18V<7,  Woolery  brought  this  action,  alleging  these  facts  and  that  the 
taxes  paid  on  the  land  amounted  to  $17:^.98;  he  prayed  judgment  enforcing 
the  Hen  adjudged  him  in  the  former  case.    Jones  &  Davis,  on  their  petition. 
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were  made  defendants,  and  asserted  their  lien  for  $800.  On  final  hearing  the 
court  adjudged  Woolery  $100,  with  interest,  also  adjudged  Jones  &  Davis  $300, 
subject  to  Woolery's  lien,  and  ordered. a  sale  of  the  land,  which  was  had. 
Woolery  bought  the  land  for  the  amount  of  his  debt,  Interest  and  costs,  and 
the  sale  was  confirmed  without  objection. 

The  tax  lien  was  on  the  entire  tract,  and  the  court,  therefore,  properly  or- 
dered the  whole  tract  sold  on  Woolery 's  claim.  The  proof  is  very  indefinite 
as  to  the  amount  of  the  taxes  paid  by  Rice  owing  to  the  fact  that  he  is  dead, 
and  that  all  the  tax  receipts  can  not  be  found.  From  those  that  are  pro- 
duced, however,  it  would  appear  that  the  taxes  on  the  land  were  about  $6.60> 
per  year,  and  nobody  but  Rice  seems  to  have  paid  any  taxes  after  the  year 
1888.  Rice  and  Xeinezwski  agreed  on  $100  as  the  proper  amount  coming  to 
Rice  on  account  of  the  taxes  which  had  been  paid,  and  this  agreement  of  the- 
parties  is  the  best  evidence  in  the  record  on  the  subject.  After  so  many  years, 
the  death  of  Rice  and  the  loss  of  the  tax  receipts,  the  court  properly  followed 
the  agreement  and  gave  judgment  in  favor  of  Woolery  for  the  amount  so> 
agreed  on. 

Appellants  can  not  raise  the  question  that  the  land  did  not  belong  to  Rioe- 
when  he  sold  it  to  Woolery  on  the  ground  that  it  had  been  forfeited  to  the 
Commonwealth  for  the  nonpayment  of  taxes  by  Rice.  Woolery  was  adjudged' 
a  lien  on  the  land  in  the  former  suit,  and  that  judgment  is  conclusive.  Be*^ 
sides,  the  forfeiture  took  place  after  Rice's  death,  and  there  is  nothing  here 
to  show  the  regularity  of  those  proceedings.  It  is  true  Jones  &  Davis  ^ad 
only  a  lien  on  thirteen-fifteenthsof  the  land,  and  that  a  sale  should  have  been 
ordered  of  only  what  they  had  a  lien  on  for  the  payment  of  their  debt.  But 
this  was  perhaps  a  clerical  misprision  in  entering  the  judgment.  They  only 
asserted  a  lien  on  the  land  they  recovered,  and  in  so  far  as  the  judgment 
grants  relief  not  sought  in  the  pleading  or  claimed  in  any  way,  for  which  no 
foundation  is  laid,  it  is  perhajM  a  clerical  misprision  which  maybe  corrected 
on  motion  (Martin  v.  McKinney.  4  Ky  Law  Rep.,  462;  Emerson  v.  Walker,. 
17  Ky.  Law  Rep.,  288;  ijong  v.  Eifort.  80  Ky.,  152),  it  being  patent  that  it 
was  only  so  entered  by  Inadvertance.  But  in  any  event  the  land  when  sold 
brought  only  Woolery 's  debt,  Jones  &  Davis  getting  nothing.  Appellants 
have  not,  therefore,  been  prejudiced. 

Judgment  affirmed. 


PRICE  V.  PRICE. 
(Filed  February  24,  1904— Not  to  be  reported. ) 

1.  Divorce  and  alimony— Contracts— After  the  separation  of  appellant  and 
his  wife,  but  before  they  were  divorced,  they  entered  into  a  contract  by 
which,  in  lieu  of  all  rights  of  maintenance  and  alimony  and  all  rights  ii> 
real  estate  and  other  property,  thn  wife  should  be  paid  $1,600,  and  have  one- 
half  of  the  household  and  kitchen  furniture,  such  contract  did  not  relieve 
the  husband  of  the  payment  of  a  note  that  he  had  previously  executed  to  the 
wife  for  money  derived  from  her  father's  estate. 

2.  Husband  and  wife— Under  the  married  woman's  act  of  1894  the  husband 
may  become  indebted  to  the  wife  and  execute  to  her  an  enforcible  obligation. 

J.  F.  Gordon  and  C.  J.  Waddill  for  appellant. 
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Baker  &  Baker  and  Lockett  &  Lockett  for  appellee. 
Appeal  from  Webster  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Paynter. 

The  appellant,  C.  S.  Price,  was  formerly  the  husband  of  the  appellee,  but 
the  bonds  of  matrimony  had  been  dissolved.  After  the  separation  took  place, 
but  before  they  were  divorced,  they  entered  into  a  contract  which  reads  as 
follows:  *  ♦  ♦  "Now  we,  for  the  purpose  of  settling  our  respective  prop- 
erty rights,  and  in  order  to  effect  a  fair  and  equal  division  of  the  property 
of  whatsoever  possessed  by  the  party  of  the  second  part,  do  hereby  covenant 
and  agree  as  follows:  The  party  of  the  first  part  agrees  to  accept  in  lieu  of  all 
rights  to  and  Interest  in  all  real  estate,  personal  property  and  cash  possessed 
by  the  party  of  the  second  part,  all  rights  of  raaintalnanoe  and  alimony,  the 
sum  of  11,600  and  one- half  of  the  household  and  kitchen  furniture  now  on 
hand,  said  sum  of  |1,A00  and  one-half  interest  of  said  household  and  kitchen 
furniture  has  this  day  been  paid,  and  receipt  of  same  is  hereby  acknowl- 
edged by  the  iiarty  of  the  first  part,  in  full  of  all  rights  above  mentioned,  and 
the  party  of  the  first  part  does  hereby  relinquish  to  the  party  of  Ihe  second 
part  all  rights  of  dower,  homestead  and  other  rights  to  and  interest  in  all 
property  of  which  party  of  the  second  imrt  is  now  possessed  or  that  he  may 
•hereafter  acquire. "    *    *    * 

At  the  time  this  contract  was  executed  the  appellee  held  the  appellant's 
note  for  8674.88,  which  had  been  previously  executed  for  money  which  she  de- 
rived from  her  father's  estate.  After  the  divorce  was  granted  the  appellee 
instituted  this  action  on  the  note  against  the  appellant  and  recovered  a  judg- 
ment therefor  with  interest.  This  action  of  the  court  is  here  fur  review. 
The  writing  in  clear  and  explicit  terms  shows  the  parties  were  contracting 
with  reference  to  the  wife's  interest;  in  the  Ihisband's  estate,  and  that  they 
were  dividing  the  property  possessed  by  him.  The  relinquishment  which 
she  made  was  "to  right  of  dower,  homestead  and  other  rights  to  and  inter- 
est in  all  property  of  which  the  party  of  the  second  part  is  possessed  or  that 
he  may  hereafter  acquire."  The  contract  does  not  purport  to  have  reference 
to  any  other  property  save  that  of  the  appellant.  There  is  no  ambiguity  in 
the  writing  and  neither  fraud  nor  mistake  has  been  shown  in  its  execution. 
The  record  shows  that  the  appellant  was  indebted  to  the  appellee  in  the  sum 
evidenced  by  the  note.  He  so  became  indebted  since  the  act  of  1894.  Under 
that  act  a  husband  can  become  indebied  to  a  wife,  and  execute  to  her  an  en- 
forcible  obligation. 

The  judgment  is  affirmed. 


.    SIMMONS  V.  REIXHARDT. 

(Filed  February  84,  1904— Not  to  be  reported. ) 

1.  Mortgage— Husband  and  wife— In  a  mortgage  by  the  husband  on  his 
real  property  in  which  the  wife  joined,  conveying  all  their  interest  in  a  house 
and  lot,  the  exprc»sslon  "all  their  interest"  conveys  everything,  and  the  fact 
that  the  word  "Interest"  is  singular  instead  of  plural  in  nowise  militates 
again.st  this  conclusion. 

.  Same— The  imperative  language  of  a  mortgage  must  control,  and  in  an 
ji  '       n  to  enforce  the  lien  created  by  it  one  who  signed  it  can  not  be  heard  to 
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say  that  he  did  not  intend  it  should  acoompllsh  what  the  language  of  the  in- 
strument clearly  embraces. 

Sweeney,  Ellis  &  Sweeney  and  W.  S.  Pryor  for  appellant. 

Miller  &  Todd  and  L.  P.  Little  for  appellees. 

Appeal  from  Daviess  Circuit  Conrt. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellees  were  the  suri^tles  on  the  official  bond  of  A.  M.  C.  Simmons, 
tax  collector  of  the  city  of  Owensboro.  This  officer  having  become  short  in 
his  accounts  to  the  extent  of  12,920,  which  he  was  unable  to  pay,  this  sum 
was  paid  by  his  sureties;  whereupon,  in  order  to  indemnify  them  against 
loss,  he  and  his  wife,  the  appellant,  executed  and  delivered  to  the  appelleea 
the  following  mortgage : 

"This  indenture  wltnesseth: 

"That  in  in  consideration  of  $2,220,  A.  M.  C.  Simmons  and  Lucy  M.  Sim- 
mons hereby  convey  to  John  G.  Delker,  Iiouis  H.  Reinhardt  and  L.  P.  Lit- 
tle all  their  interest  in  the  house  and  lot  in  Owensboro,  Kentucky,  on  the 
west  side  of  Frederioa  street,  bounded  on  the  north  by  the  lot  of  K.  J.  Fray- 
ser;  on  the  south  by  the  lot  of  J.  D.  Brashear,  and  on  the  west  by  the  lot  of 
W.  H.  Clark.  Also  the  one-half  interest  in  the  vacant  lot  north  of  Seventh 
and  Center  streets  ownetl  jointly  by  A.  M.  C.  Simmons  and  John  Wandling, 
and  being  the  same  property  conveyed  to  them  by  T.  L.  Hall. 

"The  purpose  of  this  conveyance  is  to  secure  said  Delker,  Reinhardt  and 
Little  in  the  siiid  12,220  four  months  from  this  date;  should  the  said  Sim- 
mons pay,  or  cause  to  be  paid,  the  above  mentioned  indenture,  then,  in  that 
event,  this  mortgage  shall  be  null  and  void;  otherwise  it  remains  in  full 
force  and  effect. 

"This  May  1,  1896. 

"A.  M.  C.  SIMMONS. 

"LUCY  M.  SIMMOKS." 

After  the  execution  of  this  mortgage  A.  M.  C.  Simmons  died,  and  W.  £. 
Aud  was  appointed  administrator  of  his  estate.  The  debt  which  the  mort- 
gage was  executed  to  secure  not  having  been  paid,  this  action  was  instituted 
by  the  appellees  for  personnl  judf!:ment  against  the  administrator  and  an  en- 
forcement of  their  lien  against  the  land  described.  To  this  action  Lucy  M. 
Simmons  was  made  a  defendant.  To  the  petition  of  appellees  she  filed  an 
answer,  pleading,  first,  that  she  Joined  in  the  mortgage  only  for  the  purpose 
of  giving  a  lien  upon  the  Interest  of  her  husband,  A.  M.  G.  Simmons;  that 
he  only  had  a  life  estate  therein,  and  after  his  death  she  had  a  life  estate, 
which  was  not  embraced,  and  not  intended  to  be  embraced,  in  the  mortgage 
in  question ;  second,  that  at  the  time  of  the  execution  of  the  mortgage  her 
husband  was  mentally  unsound  to  a  degree  which  incapacitated  him  from 
contracting;  that, therefore,  his  act  was  void,  and  he  not  having  joined  with 
her,  her  act  was  void;  and,  third,  that  the  execution  of  the  mortgage  was 
procured  by  fraud. 

The  affirmative  allegations  of  this  answer  were  placed  in  issue,  and  the 
case  coming  on  for  trial  on  the  merits,  the  chancellor  rendered  a  judgment 
in  favor  of  appellees,  enforcing  their  lien  upon  the  life  estate  of  the  appellant, 
Lucy  M.  Simmons,  from  which  judgment  she  has  appealed.     Although  the 
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appellees,  at  the  time  they  took  the  mortgaire  to  secure  their  debt,  believed 
that  the  whole  title  of  the  property  was  in  A.  M.  G.  Simmons,  the  UDdls- 
put«d  fact  is  that  he  had  only  n  life  estate  therein,  and  that  at  his  death, 
his  wife  surviving  him,  she  had  a  life  estate;  and  the  first  question  that 
arises  is  whether  or  not  Mrs.  Simmons  mortgaged  her  life  estate  by  the  in- 
strument which  she  signed.  On  this  question  we  do  not  think  there  can  be 
two  opinions.  The  language  of  the  mortgage  precludes  the  existence  of  any 
estate  in  the  land  owned  by  A.  M.  C.  Simmons  or  Lucy  M.  Simmons  which 
was  not  mortgaged  to  appellees.  The  expression  **all  their  Interest"  con- 
veys everything,  and  the  fact  that  the  word  "interest"  is  singular,  Instead 
of  plural,  in  nowise  militates  against  this  conclusion.  The  imperative  lan- 
guage of  theNnortgage  must  control,  and  appellant  having  signed  it,  can  not 
now  be  heard  to  say  that  she  did  not  intend  it  should  have  accomplished  what 
the  language  of  the  in.strument  clearly  embraces.  While  the  appellees  did 
not  know  the  exact  condition  of  the  title,  as  between  Simmons  and  his  wife, 
they  did  understand  that  they  were  getting  all  the  title  that  they  had.  and 
this,  ^e  think,  they  are  entitled  to. 

The  allegation  of  the  unsoundness  of  mind  of  the  husband  is  not  sustained 
by  a  preponderance  of  the  evidence.  We  doubt  if  the  evidence  of  appellant 
alone  on  this  subject  would  sustain  her  position;  but.  when  taken  in  conneo- 
tion  with  all  the  evidence,  we  think  that  the  soundness  of  mind  of  the  hus- 
band, at  the  time  he  executed  the  instrument  in  controversy,  is  clearly  estab- 
lished. 

The  issue  of  fraud  or  overreaching  was  not  even  pretended  to  be  estab- 
lished, and  the  u  neon  trover  ted  testimony  shows  that,  so  far  from  appellees* 
attempting  to  defraud  or  overreach  A.  M.  G.  Simmons,  they  had  not  even 
asked  him  to  execute  the  mortgage  in  question;  on  the  contrary,  however,  he 
approached  F.  G.  Delker,  and  told  him  that  he  desired  to  secure  his  sure- 
ties, asking  him  to  come  to  his  (Simmons')  house  that  night  for  the  purpose 
of  receiving  the  mortgage,  the  other  sureties  not  knowing,  until  after  the 
instrument  was  ex^uted,  an:pthing  of  the  transaction.  Delker  and  appellant 
alone  testify  as  to  what  took  place  when  the  mortgage  was  executed  and  de- 
livered, and  while  she  makes  a  feeble  attempt  to  show  that  he  represented  to 
her  that  she  was  only  conveying  her  husband's  interest,  he  testifies  that  he 
made  no  representation  to  her  whatever,  and  the  burden  is  on  her. 

We  fully  appreciate  the  hardship  of  this  case  upon  appellant,  and  the 
pathos  of  her  position,  in  being  left  aged,  penniless  and  widowed,  deeply 
affects  us:  as  to  this  aspect  of  the  case  we  can  make  no  better  answer  than 
is  contained  in  the  opinion  of  the  learned  chancellor  below:  *'I  have  gone 
over  the  whole  case,  the  pleading,  evidence  and  suggestions  of  counsel,  two 
or  three  times,  and  reflected  over  it,  with  unusual  care  and  deliberation,  be- 
cause of  the  fact  that  the  defendant  is  an  old  woman,  and  the  property  in- 
volved is  her  last  bit  of  earthly  e.state,  and  when  deprived  of  it  she  will  be 
left  houseless.  These  are  considerations  that  have  compelled  me  to  anx- 
iously consider  every  fact  and  Interpret  every  doubtful  fact  more  favorably 
toward  the  defendant,  and  this  much  a  chancellor  is  warranted  in  doing,  but 
he  is  not  warranted  by  such  considerations  in  disregarding  well-established 
rules,  and  giving  to  language  an  interpretation  contrary  to  its  plain  gram- 
matical import.     Nor  may  he,  in  considering  the  right  and  credibility  of  tes- 
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trinioDy,  discard  the  logical  effect  of  overwhelming  prepoDderance  of  the 
<5Vldenoe  od  the  one  side  or  the  other,  if  it  exists." 
Judgment  affirmed. 


-CUMBERLAND  VALLEY  BANK'S  ASS'fiE   v.  CITIZENS  NATIONAL 

BANK. 

(Filed  February  24,  1904— Not  to  be  reported.) 

Contracts— A  writing  executed  by  the  assignee  of  a  lumber  company  and 
one  to  whom  it  had  executed  notes,  and  banks  to  which  the  notes  were  in- 
clorsed.  that  the  one  to  whom  the  notes  were  executed  could  sell  certain  lum- 
lier  and  distribute  the  proceeds  pro  rata  l)etween  the  banks,  was  a  valid  con- 
tract, the  parties  being  capable  of  making  the  agreement  and  the  lumber  be- 
ing properly  subject  to  such  agreement. 

Hazelrigg  &  Ghenault  and  S.  B.  Dishinan  for  appellant. 

Hobt.  T.  Quisen  berry  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  petlition  as  amended,  to  which  a  demurrer  was  sustained. contains  aver- 
ments to  the  effect  as  follows:  The  Stone-Heines  Lumber  Co.,  of  Cincinnati, 
Ohio,  executed  to  John  W.  Faulkner  its  several  notes,  aggregating  over  188,- 
000,  which  he  endorsed  and  sold  to  various  banks.    One  of  the  notes  for 
S7.937.40  was  endorsed  and  sold  to  the  Cumberland  Valley  Bank  and  one  to 
thti  appellee  for  13,150.     In  July,  1890,  the  Stone-Heines  Lumber  Co.  made  an 
assignment  to  Granger  for  the  benefit  of  its  creditors.     On  August  2,  1&90, 
Faulkner,  the  banks  to  which  he  had  endorsed  and  sold  the  notes  (including 
the  Cumberland   Valley  Bank  and  appellee)  and  Granger,  as  assignee,  en- 
tered into  a  writing  by  which  all  the  parties  to  the  contract  agreed  that 
Faulkner  should  sell  certain  lumber  which  he  owned,  and  after  deducting 
the  expense  of  making  the  sales  and  delivery  of  the  lumber  turn  over  the  pro- 
ceeds to  the  Cumberland  Valley  Bank,  who  was  to  distribute  it  pro  rati  to 
the  banks  on  the  notes  which  they  held.     Faulkner  shipped  some  car  loads 
of  lumber  to  Cincinnati,  O.,  for  sale,  and,  oh  March  6,  1891,  the  appellee  sued 
out  an  attachment  in  a  court  In  that  city,  and  had  it  levied  on  the  lumber 
which  had  been  sent  there  by  Faulkner,  and  was  sold  in  satisfaction  of  its 
debt,  but  only  realized  $1,920.    Just  before  the  appellee  instituted  the  action 
in  Ohio  the  Cumberland  Valley  Bank  instituted  one  in   Kentucky,  and  at- 
tached tl^e  lumber  which  was  the  subject  in  part  of  the  agreement  referred  to. 
It  was  averred  in  the  petition,  as  amended,  that  the  action  was  for  the  bene- 
fit of  all  the  banks  which  entered  into  the  agreement. 

To  sustain  the  judgment  of  the  court  below  it  is  urged,  first,  that  the  in- 
strument was  a  nudum  pactum ;  second,  that  it  was  a  preferential  act  and 
operated  as  an  assignment  of  Faulkner's  property  for  the  benefit  of  his  credi- 
tors; third,  that  the  Cumberland  Valley  Bank  violated  the  agreement  by 
bringing  the  suit,  thereby  releasing  all  other  parties  from  Its  terms.  We  are 
unable  to  see  that  it  was  a  nudum  pactum.  The  parties  were  capable  of 
making  the  agreement.  The  lumber  could  be  the  subject  of  such  an  agree- 
ment.   The  owner  placed  it  in  trust  so  that  the  net  proceeds  might  be  ap- 
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plied  to  the  payment  of  his  debts.  The  petition  does  not  disclose  thafr 
Faulkner  was  insolvent  when  he  entered  into  the  contract,  and  that  he  en- 
tered into  it  with  the  design  to  prefer  the  contracting  creditors  to  his  other 
creditors.  It  is  averred  in  the  petition  that  the  Cumberland  Valley  Bank 
prosecuted  the  action  In  which  it  obtained  nn  attachment  against  the  prop- 
erty for  the  benefit  of  all  the  banks;  that  this  fact  was  known  to  the  appellee, 
and  its  attorney  co-operated  in  the  prosecution  of  the  action.  The  facts 
averred  do  not  raise  the  question  discussed  by  counsel,  that  the  Cumberland 
Valley  Bank  violak^d  the  agreement  in  bringing  the  action. 

Counsel  for  appellee  argues  the  cnse  as  if  the  petition  contained  an  aver- 
ment that  the  Cumberland  Valley  Bank  instituted  the  action  for  its  own 
benefit,  and  in  disregard  of  the  terms  of  the  agreement.  When  this  state  of 
facts  is  shown  by  the  record  the  question  will  arise  whether  or  not  the  in- 
stitution of  the  action  by  the  Cumberland  Valley  Bank  for  its  own  benefit 
had  the  effect  of  releasing  all  the  parties  from  the  terms  of  the  contract. 

The  Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


HILTON,  &c.  V.  COLVIX. 
(Filed  February  24,  1904 -Not  to  be  reported. ) 

1.  Damages— Title  to  land— In  an  action  for  damages  from  cutting  timberr 
where  the  plaintiff,  by  record  evidence,  traced  his  title  to  the  Common- 
wealth and  proved  actual  possession,  a  verdict  for  damages  will  not  be  dis- 
turbed on  the  ground  that  he  was  not  the  owner  of  the  land. 

2.  Pleading— Estoppel— In  admissions  to  one  about  the  title  to  land,  and 
that  he  might  go  ahead  and  buy,  such  admissions  not  being  pleaded  as  an 
estoppel  in  pais,  testimony  on  that  point  is  incompetent. 

B.  D.  Sublett  for  appellants. 

John  W.  Rodman  for  appellee. 

Appeal  from  Magoffin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee  brought  this  action  against  the  appellants  for  damages  for 
having  entered  upon  bis  t)oundary  of  land,  and  out  and  converted  to  his  own 
use  certain  valuable  timber  trees  growing  thereon.  Appellants  answered, 
denying  that  plaintiff  was  the  owner  or  in  possession  of  the  land  from  which 
the  trees  were  taken,  and  alleged  that  they  were  the  owners  and  In  possession 
of  the  tract.  A  trial  before  a  jury  resulted  in  a  verdict  and  judgment  for 
plaintiff  for  $60.  Defendant's  motion  for  a  new  trial  having  been  overruled, 
they  have  appealed  and  ask  a  reversal  on  two  grounds:  First,  because  the  ver- 
dict is  palpably  against  the  weight  of  the  evidence;  and,  second,  because  the 
plaintiff  was  estopped  by  admissions  and  representations  made  by  him  to 
them  previous  to  their  alleged  purchase  of  the  land  in  dispute  from  one  S. 
W.  Brown  from  the  prosecution  of  this  suit. 

Upon  the  trial  the  plaintiff  introduced  record  evidence  tracing  his  title 
back  to  the  Commonwealth  to  the  land  from  which  the  trees  were  taken, 
and  proved  actual  possession  thereof  by  a  number  of  witnesses.  And  we  are 
inclined  to  the  opinion  that  the  verdict  of  the  jury  is  sustained  by  the  weight 
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of  the  evidence.  Both  of  the  defendants  testified  that  a  short  time  previous  , 
to  their  purchase  of  the  land  in  controversy  from  S.  W.  Brown  that  they  had 
a  conversation  with  plaintiff  about  the  title  thereto;  and  that  the  plaintiff 
represented  to  them  that  the  title  was  all  right,  and  advised  them  to  go  ahead 
and  buy  the  land.  Their  testimony  on  this  point  is  also  corroborated  by  sev- 
eral other  witnesses,  but  denied  by  plaintiff.  Whilst  this  testimony  was  ad- 
mitted without  objection,  in  fact  the  record  falls  to  show  that  a  single  excep- 
tion was  reserved  by  either  party  during  the  course  of  the  trial,  it  is  a  well 
settled  rule  of  pleading  that  estoppels  must  be  specifically  plead,  with  great 
particularity  and  precision,  leaving  nothing  to  intendment.  This  rule  pro- 
ceeds upon  the  theory  that  an  estoppel  precludes  a  party  from  asserting  the 
truth,  and  all  things  essential  to  give  the  right  to  shut  out  the  truth  should 
be  affirmatively  plead.  (Bliss  on  Code  Pleading,  section  364;  8  En.  of  PI.  Ss 
Pr.,  7;  Farris  and  Wife  v.  Dunn,  &c..  70  Ky  ,  276. )  As  the  defendants  did 
not  plead  the  representations  and  admissions  of  the  plaintiff  with  regard  to 
the  title  to  the  land  in'controversy  as  an  estoppel  In  pais,  the  testimony  on 
this  point  was  incompetent,  and  could  not  have  been  made  the  basis  of  a 
judgment.  Besides,  no  instruction  on  this  point  was  asked  or  given  by  the 
trial  court. 
For  reasons  indicated  the  judgment  is  affirmed. 


DEERING  &  CO.  v.  VEAL. 
(Filed  February  21,  1904-Not  to  be  reported.) 

1.  Marriied  women— Sureties— A  married  woman  who  signed  a  note  at  the 
request  of  her  husband  and  gave  it  to  him,  made  him  her  agent  to  deliver  it, 
and  she  is  bound  by  the  representations  he  made  as  her  agent. 

2.  Same— Where  the  wife,  who  was  surety  upon  notes  of  the  husband,  exe- 
cuted a  note  in  lieu  of  the  former  notes,  a  plea  of  no  consideration  could  not 

.  be  maintained  because  the  relinquishment  of  the  cause  of  action  against  the 
husband  upon  the  former  notes  was  a  sufficient  consideration  for  the  note 
executed  by  the  wife. 

N.  B.  Hays  for  appellants. 

Appeal  from  Bi*ll  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  brought  this  suit  against  appellee  on  the  following  note: 

"1326.14.  October  8,  1888. 

"On  or  before  the  Ist  day  of  March,  1889,  for  value  received,  I,  the  under- 
signed, of  section ,  township ,  State  of  Kentucky,  promise  to  pay 

William  Deering  &  Co.,  or  order,  $826.14,  with  interest  at>6  per  ceflt.  per  an- 
num from  date  until  paid. 

"The  endorsers,  signers,  sureties  and  guarantors  severally  waive  present- 
ment for  payment,  protest  and  notice  of  protest  and  notice  of  nonpayment 
of  this  note  and  diligence  in  bringing  suit  against  any  party  to  this  note, 
and  agree  that  time  of  payment  may  be  extended  without  notice  or  other  con- 
sent and  without  affecting  their  liaiblity. 


"ELENORA  VEAL, 

vol.  25—114  ~"* 
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In  the  first  paragraph  of  her  answer  she  pleaded  that  the  note  was  executed 
Without  any  consideration.  The  second  paragraph  of  her  answer  is  In  these 
words:  ** Defendant  alleges  that  about  two  years  prior  to  the  date  and  time 
When  said  note  is  alleged  to  hare  been  executed  by  this  defendant  the  plain- 
tiffs did  enter  into  a  contract  with  and  sell  to  one  James  Teal  a  self-binder 
reaper  for  the  amount  as  stated  in  said  note  and  plaintiff's  petition ;  that  it 
was  for  the  price  of  said  reaper  which  was  sold  and  credited  to  said  James 
Veal  for  which  said  note  was  executed  by  this  defendant:  that  this  defendant 
taever  bought  said  reaper  or  anything  else  from  plaintiffs,  and  never  had  any 
other  transaction  with  or  received  any  consideration  from  plaintiffs,  but  that 
at  the  time  she  signed  and  executed  paid  note  it  was  understood  and  agreed 
by  the  plaintiffs  and  this  defendant  that  defendant  was  only  to  be  surety  for 
said  James  Veal  on  said  note  for  the  purchase  price  of  a  reaper  which  the 
said  Veal  had  bought  from  said  plaintiffs  and  owed  them  for;  that  said  note 
became  due  and  payable  March  1,  188^;  that  the  defendant  is  surety  to  James 
Veal  in  the  said  note  sued  on,  and  that  the  cause  of  action  set  forth  in  plain- 
tiffs' petition  did  not  accrue  within  seven  years  before  the  commencement  of 
this  action." 

The  plaintiff  demurred  to  the  answer,  and  his  demurrer  being  overruled, 
filed  a  reply  controverting  its  allegations.  The  proof  for  the  plaintiff  on  the 
trial  showed  that  on  September  1,  1886,  Elenora  Veal  and  James  Veal,  who 
were  then  residing  near  Lexington,  Ky.,  executed  to  William  Peering  &  Co. 
two  notes,  each  for  tl06,  due  September  1,  1887,  and  December  1,  1887,  respec- 
tively; that  on  September  10,  1887,  James  Veal  and  Elenora  Veal  executed 
to  it  another  note  for  tflO,  due  in  one  year,  and  on  November  4,  1887,  executed 
a  fourth  note  for  $50,  due  October  1,  1888;  that  after  the  four  notes  fell  due 
certain  sums  were  paid  on  them,  and  on  October  8,  1888,  the  balance  due  on 
them  aggregated  in  all  S836.14;  that  she  then  executed  her  individual  note 
sued  on  for  the  amount  whioh  was  accepted  by  William  Deerlng  &  Co.  in 
satisfaction  of  the  four  old  notes,  she  claiming  to  be  on  the  point  of  selling 
some  land,  and  agreeing  to  turn  over  as  security  for  the  note  a  1000  purchase- 
money  note  for  the  land  which  she  expected  to  sell,  but  that  this  she  after- 
ward's  failed  to  do. 

The  defendant  stated  on  her  own  behalf  on  the  trial  as  follows: 

''Two  gentlemen  came  down  to  our  place  one  morning  to  have  me  sign  a 
note  w^ith  Mr.  Veal  as  surety.  Mr.  Veal  did  not  sign  it  for  some  reason. 
He  told  me  that  he  wanted  me  to  sign  it  as  surety." 

"Q.  Where  was  it  that  you  signed  this  note?" 

*'A.  I  signed  it  in  my  own  home. " 

•*Q.  Where  were  you  living  then?" 

**A.  In  Fayette  county,  Kentucljy." 

"Q.  This  note  was  executed  for  a  self-binder ?" 

"A.  Yes,  sir." 

*'Q.  Did  you  sign  any  other  notes  prior  to  this  note?" 

**A.  No,  sir;  I  had  not  myself." 

*'Q.  Had  you  ever  signed  any  other  notes  that  were  made  to  them?" 

"A.  No,  sir." 

*'Q.  Did  Mr.  Veal  when  he  brought  you  this  note  tell  you  for  what  it  was 
executed?" 

"A.  Yes,  sir;  self-binder." 
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^*Q.  Yon  remember  the  oircumstaiioes  of  yonr  husband  having  bought  a 
,4ielf -binder  from  William  Deering  &  Co.  ? 

•»A.  Yea,  sir." 

*'Q.  How  long  prior  to  the  execution  of  this  note?" 

'*A.  In  the  summer  of  that  year. " 

'*Q.  You  had  not  bought  any  machinery  from  them  yourself?" 

••A.  No,  sir." 

*  •  Q.  Any  other  property  ? '  * 

•*A.  No,  sir." 

*'Q.  Ever  obtain  anything  of  value  from  either  of  this  firm?" 

"A.  No,  sir." 

"Q.  Ever  have  any  business  transaction  with  them  other  than  the  one  you 
liave  just  stated?" 

•*A.  None  at  all— never  was  In  their  office." 

On  cross-examination  her  attention  was  called  to  the  form  of  the  note,  and 
«he  said : 

"A.  The  note  was  drawn  up  for  Mr.  Veal— he  was  to  be  the  undersigner. " 

»*Q.  Mr.  Veal  did  not  sign  it?" 

"A.  I  suppose  that  is  his. neglect." 

"Q.  There  Is  no  one's  nume  but  your  own." 

*'A.  I  signed  it  where  it  should  be,  in  the  proper  place." 

**Q.  Any  one  sign  it  but  yourself?" 

*' A.  1  supposed  '  my  husband  would  sign  it  when  he  took  it  back  to  the 
men. ' ' 

She  denied  that  the  four  old  notes  were  surrendered  when  the  note  in  suit 
"Was  given,  or  that  she  agreed  to  give  as  collateral  the  purchase-money  note 
^f  tOOO  for  the  land,  but  said  her  husband  purchased  a  self-binder,  and  that 
^he  note  in  suit  was  given  for  it,  and  was  the  only  note  she  signed. 

On  this  evidence  the  court  refused  to  instruct  the  jury  peremptorily  to  find 
tor  the  plaintiff,  and  instructed  them  as  follows : 

"1st.  Gentlemen  of  the  jury,  if  you  believe  from  the  evidence  the  note  de- 
"Mribed  and  mentioned  in  plaintiffs'  petition  as  having  been  executed  and 
"delivered  by  the  defendant  to  the  plaintiff,  was  executed  without  considera* 
tlon,  you  will  find  for  the  defendant. 

*'2d.  If,  however,  you  believe  from  the  evidence  in  this  case  that  the  de<- 
tendant  signed  this  note  as  surety,  and  with  the  understanding  that  that  was 
the  proper  place  to  sign  on  the  first  line  above  as  it  appears,  and  that  she 
-did  sign  the  same  as  surety  only  and  not  as  her  personal  olbigation ;  that 
more  than  seven  years  have  elapsed  since  the  maturity  of  this  note  before 
the  institution  of  this  action,  you  will  find  for  the  defendant. 

**8d.  unless  you  so  believe  you  will  find,  as  stated  in  instruction  No.  1, 
for  the  plaintiff  the  amount  of  note  sued  on. ' ' 

To  constitute  a  sufficient  consideration  for  a  contract  it  is  not  necessary 
^hat  the  promissor  receive  a  benefit  from  it.  A  consideration  may  be  some- 
thing beneficial  to  the  promissor  or  disadvantageous  to  the  promisee.  A  re« 
lease  of  a  legal  right  by  the  promisee  is  a  sufficient  consideration  to  support 
■9L  contract.  (Bishop  on  Contracts,  sections  61-68. )  If  the  four  old  notes 
were  settled  by  the  note  in  suit,  or  If  no  notes  had  been  given  for  the  binder, 
-and  the  note  in  suit  was  executed  therefor,  it  is  not  without  consideration, 
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For  if  the  next  day  Deeriiig  &  Co.  had  sued  James  Veal  for  the  price  of  tbe> 
binder,  he  could  have  answered  that  the  plaintiff  had  accepted  the  note  of 
Elenora  Veal,  due  the  following  March,  for  the  debt,  and  this  would  have 
defeated  the  action.  The  relinquishment  of  the  cause  of  action  affalns^ 
James  Veal  was  a  sufficient  consideration  to  support  the  defendant's  prom- 
ise. On  the  undisputed  facts,  therefore,  the  note  was  not  without  consider- 
ation. 

By  section  2514,  Kentucky  Statutes,  an  action  on  a  written  obligation  fop- 
the  payment  of  money  must  be  commenced  within  fffteen  years  after  the- 
cause  of  action  accrues.  By  section  2551  a  surety  in  such  an  obligatioiv 
shall  be  discharged  from  all  liability  thereon  when  seven  years  have  elapsed 
without  suit  after  the  cause  of  action  accrues.  A  surety  is  one  who  con- 
tracts for  the  payment  of  a  debt  in  case  of  the  failure  of  another  person  who 
is  himself  principally  responsible  for  it,  or,  as  it  has'  otherwise  been  ex- 
pressed, a  surety  is  a  person  who  being  liable  to  pay  a  debt  is  entitled,  if  It 
is  enforced  against  him.  to  be  indemnified  by  some  other  person  who  ought- 
himself  to  have  paid  it  before  the  surety  was  himself  compelled  to  do  so. 
(Brant  on  Sureties,  section  1;  Addison  on  Contracts,  648,  8th  edition;  Wend- 
landt  V.  Sohre,  87  Minn.,  169. )  Appellee  was  not  surety  for  anyone  on  the- 
debt  sued  for.  It  was  her  debt.  In  Short  v.  Bryant,  4»  Ky. ,  10,  Short  exe- 
cuted a  note  with  "Withers,  who  was  an  infant.  When  they  were  sued  on  the 
note  Withers  pleaded  infancy;  judgment  was  rendered  for  him  on  that  plea» 
and  a  judgment  for  the  debt  was  rendered  against  Short  alone.  After  the- 
lapse  of  more  than  seven  years  execution  was  issued  on  the  judgment,  and 
Short  relied  on  limitation.  The  plea  was  held  bad.  The  court  said: 
"Short's  liability  on  the  judgment  was  not  as  surety  in  the  judgment,  nor 
in  the  original  note,  but  as  the  only  person  ever  bound  by  the  note;  he,  there- 
fore, does  not  come  within  the  fair  interpretation  of  the  terms  of  the  stat- 
ute, and  as  he  had  no  right  against  the  original  co-party  which  might  be 
affected  by  the  conduct  of  the  creditor  in  the  enforcement  of  the  judgment, 
he  does  not  come  within  the  reason  or  principle  on  which  the  statute  makes 
the  delay  of  execution  a  discharge  of  the  surety. ' ' 

In  Gaines  v.  Poor,  (M)  Ky. ,  504,  Poor  bound  himself  by  a  writing  to  save 
Qaines,  his  heirs  and  representatives,  free  from  any  claim  of  Mrs.  Gaines  for 
dower  in  his  estate,  and  suit  was  not  brought  on  the  contract  until  seven 
years  after  the  cause  of  action  accrued.  Mrs.  Gaines  did  not  sign  the  con- 
tract, but  it  was  held  that  if  she  had  signed  it  as  principal,  and  Poor  as  her 
surety,  the  contract  would  have  been  void  as  to  her,  as  she  was  a  married 
woman,  and  Poor  would  not  have  been  her  surety  within  the  meaning  of  the 
statute.  These  cases  control  here,  for  no  one  else  was  bound  to  William  Deer- 
ing  &  Co.  for  the  debt  except  appellee  after  the  note  in  suit  was  accepted. 
By  the  statute  now  in  force  a  married  woman  can  not  bind  her  estate  for 
the  debt  of  another  unless  it  has  been  set  apart  for  that  purpose  by  a  mort- 
gage or  conveyance.  (Kentucky  Statutes,  section  2137.)  But  the  note  In 
BUit  was  given  before  this  statute  was  passed.  The  defendant  did  not  plead 
her  coverture. 

If  a  surety  signs  a  note  and  places  it  in  the  possession  of  the  principal 
under  his  promise  to  procure  another  to  sign  it  before  its  delivery,  and  he- 
in  violation  of  his  promise  delivers  the  note  to  the  payee,  who  is  ignorant  ot 
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the  arrangement,  the  surety  is  bound  notwithstanding  the  fraud  of  the  prin- 
5:lpal.  (Smith  y.  Moberly,  49  Ky.,  268;  Whittaker  v.  Grutcher.  68  Ky.,  629.) 
But  the  surety  so  signing  is  not  bound  if  the  agreement  between  the  princi- 
pal and  surety  is  known  to  the  payee  when  he  accepts  the  note.  (Coffman  y. 
"Wilson,  6d  Ky.,  642;  Biyins  v.  Hensley,  61  Ky.,  78  )  When  appellee  signed 
the  note  at  the  request  of  her  husband,  and  gaye  it  to  him,  she  made  him 
her  agent  to  deliver  the  note>  and  she  is  bound  by  the  representations  which 
he  made  as  her  agent.  (Tompkins  v.  Triplett,  28  Ey.  Law  Bep.,  805.)  The 
tact  that  her  name  appeared  on  the  second  line,  and  not  on  the  first  line  for 
-signatures  to  the  note,  was  not  sufficient  to  put  appellant  on  notice  of  any 
4iiflrmity  in  the  paper,  for  notes  and  contracts  are  often  signed  in  this  way. 
But  this  defense  also  was  not  pleaded.  The  court,  therefore,  erred  in  refua* 
'4ng  to  instruct  the  jury  peremptorily  to  find  for  the  plaintiff. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


CHINN  y.  SHACKELFORD. 
(Filed  February  24,  1904.) 

1.  Fees— Clerk  of  Court  of  Appeals—Section  44  of  the  act  of  June  15,  1898, 
ipelatlng  to  the  collection  of  fees,  does  not  apply  to.  the  clerk  of  the  Court  of 
Appeals,  but  applies  only  to  those  officers  who  are  required  monthly  to  re* 
?porc  the  amounts  in  their  hands  and  pay  it  into  the  State  treasury  and  are 
<then  allowed  to  draw  back  for  salaries  and  expenses  75  per  cent,  of  the 
-amount  so  paid  in. 

2.  Same— Where  there  is  a  change  in  the  office  of  the  clerk  of  the  Court  of 
Appeals,  the  Imsoming   officer  takes  up  the  work   where   the  former  put  it 

•down,  and  he  may  properly  collect  any  fees  due  the  office  and  apply  it  to  the 
-conduct  of  the  office  just  as  the  former  might  have  done  had  he  continued  In 
•office. 

R.  L.  Greene  for  appellant. 

N.  B.  Hays  for  appellee. 

•Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  term  of  S.  J.  Shackelford,  as  clerk  of  this  court,  expired  on  the  first 
Monday  in  January,  1904.  He  was  succeeded  by  J.  Morgan  Chinn.  At  the 
'expiration  of  the  term  there  were  a  number  of  fee  bills,  outstanding  and  un- 
paid)  due  the  clerk  of  this  court  for  services  rendered.  This  agreed  case  be- 
tween Shackelford,  Chinn  and  the  auditor  of  the  State  was  filed  to  deter- 
mine what  should  be  done  with  these  fee  bills.  The  question  turns  on  the 
'Construction  of  the  provisions  of  the  sections  38-54  of  the  act  "relating  to 
fees,"  approved  June  15,  1898,  which, with  some  amendments,  now  constitute 
-sections  1761-1777,  Kentucky  Statutes.  As  the  question  before  us  turns  on 
the  construction  of  the  orignial  act,  we  will  refer  to  the  sections  of  it.  Sec- 
tion 88  is  in  these  words:  "The  clerk  of  the  circuit  court,  the  clerk  of  the 
•Qounty  court,  commissioners,  receivers,  examiners  and  the  sheriff  of  each 
'Oouoty  having  a  population  of  75,000  or  over,  shall,  after  the  terms  of  the 
l>re8ent  incumbents,  respectively,  expire,  and  on  the  first  day  of  each  month, 
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■everallj  send  to  the  auditor  of  public  aooounts  a  statement,  subsoribed  and 
Bwom  to  by  eaoh  of  them,  showing  the  amount  of  money  received  or  ool« 
looted  by  or  for  each  of  them  the  preceding  month  as  fees  or  oompensatioik 
for  official  duties,  ^nd  shall,  with  such  statement,  send  to  the  auditor  th^ 
amount  so  collected  or  received.  '* 

Section  89  provides  that  each  of  the  officers  mentioned  above  shall  receive- 
an  annual  salary  of  $5,000,  and  that  the  number  of  deputies,  their  compensa- 
tion and  the  necessary  expenses  of  the  office  s^all  be  fixed  by  an  order  of 
oonrt,  which  shall  be  forwarded  to  the  auditor.  Section  40  provides  that  ^he- 
chief  deputy  shall  receive  a  salary  of  $9,000,  and  the  other  deputies  not  ex* 
oeeding  $1,500  each.  Section  41  provides  that  the  salary  of  each  officer,  and 
his  deputies  and  the  expenses  of  the  office,  shall  be  paid  monthly  by  the  treas- 
urer of  the  State  upon  the  warrant  of  the  auditor,  if  75  per  cent,  of  the- 
amount  paid  into  the  treasury  during  the  month  is  sufficient  to  pay  tbem» 
and  that  if  there  is  a  deficit  for  any  month  It  may  be  mad.e  up  out  of  tha- 
amount  paid  in  any  succeeding  month.  Section  42  provides  a  penalty  if  the 
officer  fails  to  make  the  report  or  pay  the  money  any  month.  Section  41t 
makes  it  a  felony  if  the  officer  knowingly  makes  a  fiilse  report.  Then  fol- 
lows section  44,  which  is  in  these  words:  "When  the  term  of  any  chief  officer- 
shall  expire,  or  he  shall  die  or  resign,  or  be  removed  from  office,  he  or  hia 
personal  representative,  trustee  or  committee,  as  the  case  may  be,  shall  at 
once  deliver  to  his  successor  in  office  all  accounts,  claims  and  fees  due  U^ 
such  officer  in  his  official  capacity ;  and  it  shall  be  the  duty  of  such  successor 
to  have  such  fees,  claims  and  accounts  collected,  or  the  auditor  may,  in  hia 
discretion,  when  said  accounts,  fees  and  claims  are  so  delivered  to  the  suo- 
oessor,  appoint  some  person  to  collect  them,  and  if  he  does,  the  successor- 
shall  at  once,  or  at  any  time  when  demanded  by  such  person,  deliver  to  him 
all  accounts,  fees  and  claims  uncollected.  The  successor  or  the  person  ap- 
pointed by  the  auditor,  as  the  case  may  be,  shall,  every  sixty  days  after  re-^ 
oeiving  such  accounts,  fees  and  claims,  report  to  the  auditor,  under  oath» 
the  amount  collected  thereon,  and  at  the  same  time  pay  to  the  auditor  the 
amount  so  collected,  and  shall  continue  to  so  report  for  three  years,  unle» 
the  accounts,  fees  and  claims  are  sooner  collected." 

Section  45  directs  that  the  auditor  shall  draw  his  warrant  on  the  treasurer 
in  favor  of  the  person  collecting  for  an  amount  equal  to  20  per  sent,  of  the 
sums  so  pnid  into  the  treasury,  and  that  this  ^hall  be  in  full  of  the  compen- 
sation allowed  to  collector.  Section  46  provides  that  if  the  amount  paid  to 
any  officer  during  his  term  shall  not  have  been  sufficient  to  puj  the  salariea 
and  expenses  of  the  office,  the  auditor  shall,  out  of  the  money  so  collected, 
pay  to  the  person  entitled  thereto  an  amount  sufficient  to  supply  the  deficit 
due  for  salaries  and  expenses,  but  that  he  must  not  so  pay  exceeding  75  per- 
cent, of  the  amount  of  fees  which  accrued  during  the  term  and  were  col- 
lected and  paid  into  the  treasury.  Section  47  and  section  48  provide  penal- 
ties for  the  violation  of  the  above  provisions.  Sections  40,  50,  51  and  58^ 
make  similar  provisions  as  to  the  jailer  in  bounties  having  a  population  oT 
75,000  or  over,  the  principal  difference  being  that  the  jailer  is  required  to  re« 
port  monthly  not  only  his  collections,  but  also  all  sums  due  him,  money  due 
from  the  State  being  treated  as  paid.  Section  53  regulates  the  jailer,  county 
clerk,    circuit   clerk,  commissioners,  receivers,  examiners  and   sheriff   in  a. 
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ooanty  having  a  population  of  over  40,000  and  under  76,000.  These  are  re- 
quired to  make  annual  reports  and  to  pay  over  annually  the  balance  In  their* 
hands.  Then  follows  section  64,  which  is  the  only  one  in  which  the  clerk  of 
the  Court  of  Appeals  is  mentioned.  So  far  as  material  it,  as  origina]);r 
enacted,  reads  as  follows:  ''The  clerk  of  the  Court  of  Appeals  and  eaob 
afisessor  in  a  county  having  a  population  of  over  76,000  shall  annually,  in  ther 
month  of  January,  report  to  the  auditor  under  oath  the  amount  received  by 
bim  OD-aooount  of  his  official  duties  or  position,  from  all  sources  during  the 
preceding  year;  as  well  as  the  amount  paid  out  by  him  tor  deputfies  or  assist- 
ants, giving  the  amount  paid  to  each  and  for  expenses  of  his  office;  and  if  it 
shall  appear  from  such  statement  that  any  such  officer  received  as  compen- 
sation on  account  of  his  office  from  all  sources  more  than  $4,000  after  the 
payment  of  his  deputies  or  assistants  and  all  the*  expenses  of  his  office,  such 
officer  shall,  with  such  statement,  pay  to  the  auditor  the  amount  so  received 
in  excess  of  $4,000.    *    *    • 

"The  salaries  of  the  deputies  of  the  clerk  of  the  Court  of  Appeals  shall  be 
fixed  by  an  order  of  the  Court  of  Appeals,  a  copy  of  which  order  shall  be 
filed  with  the  auditor  by  the  clerk  of  said  court  when  made.'* 

By  an  act  approved  March  4,  1808,  the  following  words  were  added  to  this 
section:  **If  it  shall  appear  from  the  reports  required  to  be  made  to  the 
auditor  by  the  clerk  of  the  Court  of  Appeals  under  this  section  that  the 
amount  earned  and  received  by  nid  clerk,  on  account  of  his  office,  is  not 
sufficient  to  pay  him  $4,000,  together  with  the  salaries  of  his  deputies  or 
assistants  and  the  other  legitimate  expenses  of  his  office  In  any  year,  then 
said  officer  may  retain  out  of  money  earned  or  received  by  him,  on  account  of 
his  official  duties  in  said  office  during  the  year  or  yean  following,  enough  to 
make  up  such  deficit. ' ' 

Another  amendment  to  the  act  was  made  by  the  act  of  Maroh  21,  1000,  but 
it  refers  only  to  commissioners  and  receivers  in  counties  having  a  popula- 
tion of  76,000  or  over,  being  an  amendment  to  section  38  above  quoted,  and 
is,  therefore,  not  material  here.  The  case  bef oi  e  us  turns  on  the  question 
whether  section  44,  above  quoted,  applies  to  the  clerk  of  the  Court  of  Ap- 
peals. If  it  does  not,  the  fees  due  at  the  end  of  Shnckelford's  term  being  due 
the  office,  may  be  collected  by  the  incumbent  of  the  office.  But  if  this  sec- 
tion applies,  these  fees,  whether  collected  by  Chinn  or  by  a  person  appointed 
by  the  auditor,  must  be  paid  into  the  treasury,  and  are  not  available  for  the 
payment  of  the  salaries  or  expenses  of  the  office  under  section  54. 

It  will  be  observed  that  section  38  refers  only  to  the  clerk  of  the  circuit 
court,  the  clerk  of  the  county  court,  conimissiouers,  receivers,  examiners 
and  the  sheriff  of  each  county  having  a  population  of  76.000  or  over.  After 
the  amount  of  the  salaries  of  the  officers  and  their  deputies  and  the  necessary 
expenses  of  the  office  are  regulated  in  sections  39  and  40,  it  is  provided  in 
section  41  that  76  per  cent,  of  the  amount  paid  in  by  them  monthly  may  be 
used  to  pay  these  salaries  and  expenses.  In  other  words,  the  officers  named 
are  required  to  make  monthly  payments  and  monthly  reports  to  the  auditor 
and  are  allowed  to  draw  back  75  per  cent,  of  the  amount  so  paid  in.  Then 
follow  two  sections  relating  to  penalties,  and  then  comes  section  44,  on 
which  the  case  turns.  At  first  blush  it  must  strike  anyone  that  this  section 
refers  to  the  officers  above  mentioned,  and  that  the  reason  why  the  fees  must 
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be  collected  and  paid  into  the  treasury  is  that  the  salaries  and  expenses  of 
the  oflBcers  may  be  paid  out  of  the  treasury  as  provided  in  section  41 ;  and 
that  this  is  the  meaning  is  shown  by  section  46.  which  provides  that  out  of 
the  money  so  collected  the  auditor  shall  pay  any  deficit  due  for  salaries  and 
expenses  not  exceeding  75  per  cent,  of  the  amount  paid  into  the  treasury, 
which  is  the  same  provision  as  to  the  per  cent,  as  contained  in  section  41, 
which  by  its  express  terms  applies  only  to  the  oflBcers  named  in  section  38. 
The  clerk  of  the  Court  of  Appeals  is  not  so  limited  to  75  per  cent,  of  the 
fees  collected  by  him. 

The  next  four  sections  of  the  act,  49-52,  apply  only  to  the  jailer  in  coun- 
ties having  a  population  of  76,000  or  over.  Section  6B  applies  to  officers  in  a 
county  having  a  population  of  over  40.000  and  under  75,000.  Section  54  ap- 
plies to  the  assessor  In  counties  having  a  population  of  over  76,000  and  the 
clerk  of  the  Court  of  Appeals.  It  will  thus  be  seen  that  by  the  act  the  oflS- 
cers  are  divided  into  four  classes :  First,  the  clerk  of  the  circuit  court,  clerk 
of  the  county  court,  commissioners,  receivers,  examiners  and  the  sheriff  in 
counties  having  a  population  of  75,000  or  over;  second,  the  jailer  in  counties 
having  a  population  of  75,000  or  over;  third,  the  jailer,  county  okirk,  circuit 
clerk,  commissioners,  receivers,  examiners  and  the  sheriff  in  counties  having 
a  population  over  40,000  and  under  76,000;  fourth,  the  clerk  of  the  Court  of 
Appeals  and  assessors  in  counties  having  a  population  of  over  76,000. 

In  classes  1  and  8  the  money  must  be  paid  into  the  treasury  by  the  officer 
and  only  76  per  cent,  of  the  amount  so  paid  in  can  be  paid  back  on  account 
of  salaries  or  expenses  of  the  office.  In  these  classes  also  monthly  reports 
are  made  and  monthly  payments.  In  classes  8  and  4  the  officer  pays  the 
salaries  and  expenses  out  of  his  receipts  and  pays  into  the  treasury  the  bal- 
ance in  his  hands.  Annual  reports  are  made  and  an  annual  payment  of  the 
balance  in  the  hands  of  the  officer.  As  to  classes  8  and  4  there  is  no  provis- 
ion of  law  for  any  money  which  is  paid  into  the  treasury  being  paid  back  to 
the  officer  in  any  event  on  account  of  salaries  or  the  expenses  of  the  office; 
and  if  section  44  were  held  applicable  to  the  clerk  of  the  Court  of  Api)ea]8, 
it  would  follow  that  if  the  clerk  should  die  or  resign,  all  fees  due  the  office 
would  have  to  he  collected  and  paid  into  the  treasury,  and  only  75  per  cent, 
of  the  money  could  be  withdrawn  to  pay  the  salaries  and  expenses  of  the 
office;  although  if  the  clerk  had  lived  or  had  not  resigned,  the  whole  fund 
might  have  been  used  for  this  purpose.  In  carefully  thus  classifying  the 
different  offices  and  making  essentially  different  provisions  as  to  them  the 
legislature  showed  a  clear  purpose  not  to  put  the  clerk  of  this  court  under 
the  provision  enacted  for  certain  offices  in  counties  having  a  population  over 
75,000,  the  reason  being,  no  doubt,  that  litigation  in  this  court  varies,  and  it 
was  deemed  uncertain  what,  if  any,  surplus  would  be  left  to  the  State  after 
paying  the  expenses  of  the  office;  so  it  was  deemed  unwise  to  place  such  re- 
striction as  might  cripple  the  public  service. 

For  these  reasons  we  conclude  that  section  44  does  not  apply  to  the  clerk  of 
this  court;  but  that  as  shown  by  section  46  and  the  context  it  applies  only 
to  those  officers  who  are  required  monthly  to  report  the  amount  in  their 
hands  and  pay  it  into  the  State  treasury,  and  are  allowed  to  draw  back  from 
the  treasury  for  salaries  and  expenses  not  exceeding  75  per  cent,  of  the 
amount  so  paid  in;  that  it  is   Intended  to  carry  out  this  plan  in  case  of  the 
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<lenth  or  leslgnation  of  these  ofiScersor  the  expiration  of  their  term,  for  with- 
out it  there  would  be  no  way  of  paying  the  salaries  and  expenses  of  the  oifice 
unpaid  at  the  death  of  the  occupant  or  the  expiration  of  his  term,  the  plan 
being  that  if   the  officer  lives  or  continues  in  office  he  shall  collect  the  fees 
and  pay  the  money  into  the   treasury,  and   if  he  dies  or  his  term   expires 
-another  shall  do  so.     But  as  to  the  clerk  of   this  court  a  different  scheme  is 
made.    He  collects  his  fees,  pays  the  salaries  and  expenses  of  liis  office,  and 
at  the  end  of  the  year  pays  the  balance  in  his  hands  into  the  treasury.    There 
is  no  reason  under  this  plan  that  there  should  be  a  change  at  the  end  of  the 
term  of  the  clerk,  or  when  he  dies  or  resigns.    When  Shackelford's  term  ex- 
pired and    Chinn  succeeded   him,  the   incumbent  of   the  office  only   being 
■changed,  the   latter  took  up  the  work   where  the  former  put   it  down,  and 
might  properly   collect  any   outstanding   fees   due  the  office  and   apply  the 
money  to  the  conduct  of  the  office.  Just  as  the  former  might  have  done  had 
lie  continued  as  clerk.    In  order  that  a  proper  settlement  may  be  had  by  the 
■auditor  with  each  of   them,  a  list  of  these  unpaid  fees  should  be  made  out. 
and  Chinn  should  receipt  to  Shackelford  for  them.     Then  the  records  of  the 
ofiQoe  will  show  just  what  each  received,  and  proper  settlements  can  be  made. 
Judgment  reversed  and  cause  remanded   for  a   judgment  as  herein  in- 
dicated. 


CITY  OF  LEXINGTON  v.  WOOLFOLK. 

SAME  V.  HAYMAN. 

(Filed  February  26,  1904.) 

1.  Street  construction — Collection  of  assessment— Where  the  general  council 
of  a  city  ordained  that  certain  streets  be  improved  by  brick  paving,  having 
been  petitioned  by  the  owners  of  a  majority  of  the  front  property  abutting 
the  proposed  improvement,  and  the  work  was  completed  and  accepted,  and 
the  general  council  ordained  that  the  assessment  for  these  improvements  be 
paid  July  1,  1895,  and  annually  thereafter  for  ten  years,  the  abutting  lots 
were  a  lien  to  the  city  for  these  assessments;  but  where  the  city  bought  the 
tax  bills  it  acquired  no  greater  lien  than  it  had  before  and  the  ijrovision 
forayear  for  redemption  dofs  not,  therefore,  nrply,  find  after  thenssessment 
became  delinquent  the  circuit  court  had  jurisdiction  at  any  time  to  enforce 
its  collection.       • 

2.  Same— Construction  of  statutes— Section  3 '01.  Kentucky  Statutes, 
making  provision  for  street  improvement  and  as  to  offering  the  tax  bill  for 
sale  is  merely  cumulative,  enabling  the  city  to  realize  the  money  earlier  than 
by  suit. 

3.  Same— Pleading— In  an  action  to  enforce  a  lien  on  abutting  property 
for  street  improvements  the  allegation  in  the  petition  that  the  ordinance  re- 
quiring certain  streets  to  be  paved  with  brick  was  duly  passed;  that  the 
eugineer  made  and  filed  plans  and  specifications,  and  pleading  in  substanctt 
the  contract  by  which  the  lowest  bid  was  accepted,  was  sufficient. 

Allen  &  Duncan  for  city  of  Lexington. 

Morton,  Webb  &  Wilson  for  appellee  Woolfolk. 

L.  J.  Moore  for  J.  Q.  A.  Hayman,  appellee. 

Appeal  from  Fayette  Circuit  Court. 
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OpinioD  of  the  court  by  Judge  O'Bear. 

The  city  of  Lexington  Is  attempting  by  these  suits  to  enforce  liens  on  ap- 
pellees' lots  abutting  certain  of  its  streets  for  the  cost  of  reconstructing  tho 
streets  with  brick  at  those  points. 

The  cirouUt  court  dismissed  the  city's  jietitions  on  demurrers.  Under  sec- 
tion d096,  Kentucky  Statutes,  the  general  council  of  cities  of  the  second  class 
may,  by  ordinance,  provide  for  the  reconstruction  of  its  streets,  upon  the- 
petition  of  the  owners  uf -a 'majority  of  the  property  abutting  ^he  street  to  be- 
improved,  or  by  a  two-thirds  majority  vote  of  all  the  members  elected  to  each- 
board  of  the  general  council.  The  cost  of  such  reconstruction  is  one-half 
chargeable  to  the  abutting  property,  pro  rata  per  the  front  foot,  and  the 
other  half  to  be  paid  by  the  city.  By  section  81 01  it  is  provided  that  the  gen- 
eral council  may  provide  that  any  such  reconstruction  shall  be  made  on  the 
ten-year  plan.  In  that  event,  upon  public  notification,  the  property  ownera 
who  are  charged  with  half  the  cost  of  the  improvement  are  required  to  pay 
their  respective  portions  of  the  assessment  in  cash  at  a  time  fixed  in  the 
notice.  Upon  default  of  such  payment  the  general  council  is  authorized  to 
borrow  money  to  discharge  the  cost  of  the  improvement,  and  to  issue  the 
city's  bonds  therefor  payable  in  equal  installments  through  ten  years,  and 
bearing  interest.  The  abutting  owners,  who  have  not  paid  in  cash  '  their 
assessments,  are  required  to  pay  one-tenth  of  such  assessment,  and  6  per 
cent,  per  annum  interest  thereon,  and  6  per  cent,  per  annum  interest  on  the 
remaining  assessment  unpaid,  annually  at  such  time  as  shall  be  specified  in 
the  assessing  ordinance.  The  manner  of  collecting  the  annual  installments^ 
and  indeed  of  collecting  the  whole  assessment,  is  the  main  point  in  contro- 
versy in  these  suits. 

By  section  9096  it  is  provided:  ;* There  shall  be  a  lien  upon  such  lots  or 
parcels  of  real  estate  for  the  part  of  the  cost  of  such  improvement  so  assessed 
thereon,  and  the  same  shall  bear  interest  from  the  time  of  the  assessment. 
All  such  liens  may  be  enforced  by  action. " 

In  section  8101.  speaking  of  the  default  in  paying  the  annual  installments 
discussed  above,  it  is  provided :  **In  default  of  such  payment  at  such  times,, 
the  same  penalty  shall  attach  on  the  amount  so  payable  as  attaches  to  the 
nonpayment  of  other  municipal  taxes,  and  shall  be  collected,  together  withi 
the  amount  so  due  from  the  owner  or  owners  of  sitch  lot  or  parcel  of  land,, 
in  the  same  manner  as  other  city  taxes  and  penalties  are  collected  for  mu* 
nicipal  purposes,  and  such  assessments  and  penalty  shall  be  and  remain  » 
lien  upon  such  lot  or  parcel  of  land  until  the  same  has  been  fully  paid  and. 
satisfied. ' ' 

The  general  council  of  Lexington  ordnined  that  the  streets  in  question  be 
improved  by  brick  paving,  having  been  petitioned  by  the  owners  of  a  ma- 
jority of  the  front  foot  property  abutting  the  proposed  improvement.  The 
work  was  completed,  inspected  and  accepted,  and  the  general  council  or- 
dained that  the  as.sessment  for  these  improvements  be  paid  on  July  1,  IS^by 
and  annually  thereafter  for  ten  years.  Appellees  failed  to  pay  their  assess- 
ments in  cash.  In  May,  1903,  the  city  caused  the  tax  bills,  including  the 
assessments  and  penalties  and  interest  for  each  of  the  years  1896,  1896,  1897,. 
Ib98,  1899,  1900,  1901  and  1902  to  be  offered  for  sale  at  public  outcry.  There 
being  no  other   bidder,  they  were  bid  in  by  the  city.     This  proceeding  waa 
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taken  by  the  oity  under  section  8187/  Kentucky   Statutes,  governing   tb» 
method  of  collecting  * 'other  city  taxes  and  penalties. " 

Section  8187  requires  the  delinquent  tax  bills  to  be  advertised  by  th» 
,  auditor  and  sold  by  the  treasurer  **on  the  first  Monday  in  the  next  month '^ 
after  they  shall  have  come  to  bis  hands  a^such.*  The  sale  must  be  for  cash 
** at  public  auction  to  the  highest  bidder.''  The  auditor  then  returns  the- 
bills  to  the  treasurer,  who,  on  said  day,  offers  them  for  sale  as  advertised,  if 
then  unpaid.  **If  no  one  will  offer  the  fade  of  said'  bills  for  them,  he  shali 
buy  them  in  for  the  city." 

The  section  continues:  **The  owner  or  owners  of  any  lot,  the  tax  bill  oik 
which  has  been  sold,  shall  have  the  privilege  of  redeeming  the  same  withiik 
one  year  of  the  day  of  sale  by  paying  to  the  treasurer  the  said  bill,  with  all 
penalties  and  interest-s  as  herein  provided  to  the  day  of  payment.'* 

It  is  the  contention  of  appellees  that  the  taxpayers,  in  these  oases  the  lot 
owners,  have  one  year  from  the  date  of  the  sale  of  the  delinquent  assessments- 
or  tax  bills  in  which  to  pay  the  amount  before  a  suit  can  be  brought  by  th» 
city  to  enforce  the  Hen  on  the  lots.  The  complication  In  the  application  of 
this  provision  is  doubtless  due  to  the  fact  that  it  is'  particularly  applicable- 
in  all  its  features  to  the  collection  of  ordinary  tax  bills  alone.  There  is  no- 
provision  in  the  chapter  governing  cities  of  the  second  class  other  than  in: 
this  section  for  a  lien  upon  specific  property  of  the  taxpayer  to  secure  hia 
city  taxes.  This  lien  is  made  to  attach  upon  the  sale  of  the  tax  bill  as  above- 
provided.  The  purchaser  of  the  tax  bill  at  such  sale  acquires  a  lien  on  tb» 
lot  described  in  the  tax  bill,  but  which  he  can  not  enforce  for  one  year  from 
the  date  of  sale.  The  section,  contemplating  that  the  city  might  buy  in  the 
bills,  provides  in  that  event:  **When  the  city  shall  buy  In  the  tax  bills  the 
city  solicitor  shall,  by  proper  proceedings  in  the  name  of  the  city  in  the  cir- 
ctkit  court,  enforce  the  lien  on  the  property  for  the  city." 

There  is  no  express  reference  in  the  section  or  elsewhere  to  a  time  for  re- 
demption from  the  sale  to  the  city.  It  is  argued  that  the  legislature  could, 
not  have  intended  that  the  taxpayer  should  have  one  year  in  which  to  redeem 
from  the  sale  If  the  bill  was  sold  to  any  other  person,  while  if  it  was  sold  to 
«the  city  there  would  be  no  time  for  redemption.  The  argument  proceeda 
upon  the  theory  that  the  legislature  was  looking  alone  to  the  interests  of  th& 
delinquent  taxpayer.  This  supposition  is  erroneous.  The  first  thing  in 
view  in  enacting  the  section  was  to  provide  a  sure  and  speedy  method  of 
collecting  the  city's  revenues,  so  essential  for  the  maintenance  of  its  govern- 
ment. The  rights  of  the  taxpayer  were  regarded  merely  incidentally,  and. 
must  be  secondary  to  the  right  of  the  city  to  subsist.  There  could  be  no 
good  reoson  for  putting  the  delinquent  taxpayers'  interest  first.  After 
having  been  afforded  a  fair  chance,  and  reasonable  time  within  which  to- 
meet  his  tax  obligation,  further  indulgence  by  way  of  encouragement  to 
more  protracted  delinquency,  and  to  further  postpone  the  collection  of  the- 
clty's  revenues,  would  be  contrary  to  the  purpose  of  the  statute;  that  the 
city  was  not  to  be  put  off  longer  is  reasonably  certain  from  the  whole  sec- 
tion. Note  that  the  sale  of  the  tax  bill  was  to  be  by  summary  proceeding 
and  for  cash  in  hand.  The  purchaser  was  given  a  liberal  interest  in  the  way 
of  percentage  and  penalties  to  justify  his  inventing  his  money,  so  as  to  en- 
courage his  bidding.    This  was  an  inducement  to  insure  the  city's  getting^ 


1820  OITT  OF  LEXINGTON  V.  WOOLFOLK. 

the  money  due  It  quickly,  and  not  as  a  punishment  to  the  delinquent.  True, 
the  latter  is  given  a  year  in  which  to  redeem  from  that  sale.  A  shorter  time 
would  scarcely^have  afforded  enough  of  interest  to  justify  an  outsider's  buy- 
ing in  such  claims.  Yet  to  give  the  whole  of  an  adequate  penalty  to  such 
purchaser  at  once  might  be  very  harsh  treatment  of  the  taxpayer;  so  that  by 
giving  the  purchaser  a  good  bargain  to  tempt  him  to  buy  and  ijart  with  his 
money,  and  by  giving  the  delinquent  a  whole  year  in  which  to  redeem  from 
that  sale,  something  of  an  equitable  arrangement  is  made,  and  the  city  ia 
relieved.  But  none  of  these  reasons  apply  where  th<;  city  is  the  "purobaser" 
of  the  tax  bill.  The  delinquent  taxpayer  has  already  been  given  his  full 
time,  the  same  as  given  all  others,  to  pay  the  tax.  Under  the  law  the  city 
-can  not  levy  more  than  enough  to  pay  its  current  and  fixed  expenses,  con- 
sequently it  can  not  have  a  surplus  of  ready  money  to  meet  deficits.  The 
"City's  administration  of  its  government,  as  well  as  its  credit,  depend  on  its  , 
ability  to  promptly  collect  the  taxes  due  it,  the  principal  and  practically  the 
sole  source  of  its  income.  When  no  one  else  will  offer  to  buy  the  tax  bill  at 
•the  sale  the  city  has  exhausted  all  efforts  save  one  to  collect  the  tax.  It 
already  has  a  lien  on  the  property.  The  penalties  have  been  added  already, 
not  as  a  matter  of  speculation  or  gain  to  the  city,  but  as  an  incentive  to  the 
taxpayer  to  pay  promptly  so  as  to  avoid  them.  They  have  been  unavailing, 
though.  Why  should  the  city  be  compelled  to  wait  another  year  before 
taking  the  only  remaining  and  efficient  step  to  get  Its  money?  No  other 
-consideration  could  be  advanced  than  a  sentimental  regard  for  the  delin- 
quent who  has  been  deaf  to  every  call  and  impervious  to  every  claim  that  he 
-should  meet  his  obligation.  In  the  absence  of  express  declaration  that  such 
was  the  legislative  intent,  we  can  not  reasonably  adopt  it,  it  is  so  obviously 
«t  war  with  the  whole  purpose  of  the  section  being  interpreted.  Further- 
more, the  section  does  not  in  terms  give  the  right  of  extended  redemption 
when  the  city  buys  in  the  bill,  as  it  does  where  another  buys  it. 

It  is  argued  that  the  statute  must  be  construed  strictly  against  the  city 
And  in  favor  of  -the  taxpayer;  that  all  laws  must  be  construed  strictly 
-against  the  taxing  power.  When  the  Inquiry  is,  has  the  power  to  tax  been 
granted,  has  it  been  exercised,  or  is  its  object  a  governmental  purpose,  such, 
-construction  would  doubtless  be  followed.  But  when  the  power  exists,  and 
has  been  exercised  in  aid  of  a  governmental  function,  why  should  the  stat- 
ute regulating  the  manner  of  collecting  the  tax  be  strictly  construed?  It  is 
true  ttixes  are  not  debts.  Yet  they  are  obligations  of  the  very  highest  na- 
ture, imposing  at  least  a  patriotic  duty  on  the  citizen  to  pay  them.  The 
sustenance  of  government,  and  consequently  the  enjoyment  of  all  its  priv- 
ileges, depend  upon  the  prompt  collection  of  its  revenues.  Statutes  impos- 
ing and  providing  for  the  collection  of  taxes  are  to  be  construed  fairly  with 
regard  to  their  purpose,  the  office  of  construction  being  to  help  do  what  the 
legislature  intended  should  be  done  in  enacting  the  law.  In  applying  and 
•enforcing  such  statutes  we  are  not  yielding  the  stubborn  submission  of  un- 
willing subjects,  but  are  applying  those  reasonable  and  necessary  provisions 
for  the  maintenance  of  an  orderly  social  compact  among  a  self-governing 
people.  A  rule  of  strict  construction  that  thwarts  the  purpose  of  the  legis- 
lature, and  makes  unduly  difficult  the  thing  that  was  intended  to  be  made 
-simple,  direct  and  easy,  will    be  rejected.    The  rule  of   interpretation  here 
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adopted  is  in  harmony  with  the  legislative  direction  in  this  respect.  Sec- 
tion 8100,  Kentucky  Statutes,  expressly  provides  against  errors  in  the  pro- 
<5eeding8  of  the  general  council  invalidating  the  taxpayer's  obligation  after 
the  work  has  been  done.  Bat  it  is  stated  that  '*the  general  council  or  the 
courts  in  ^hich  suits  may  he  pending  shall  make  all  corrections,  rules  and 
orders  to  do  justice  to  all  parties  concerned. "  This  was  intended  to  avoid 
that  line  of  strict  construction  adopted  with  reference  to  such  proceedings » 
and  to  place  thorn  on  the  uame  footing  in  the  courts  as  other  claims  of  liens, 
sought  to  be  enforced. 

From  these  sections  we  conclude  that  the  abutting  lots  were  in  lien  to  the- 
city  for  these  assessments,  which  were  due  in  installments  on  July  1,  an- 
nually, beginning  with  the  year  1895;  but  not  including  the  penalties  and 
compound  interest  to  be  imposed  where  the  sale  of  the  tax  bill  by  the  treas- 
urer was  to  another  than  the  city ;  that  the  city  by  buying  in  the  tax  billa 
got  no  new  or  greater  lien  than  it  had  before;  and  that  the  provision  for  a 
year  for  redemption  does  not  apply  where  the  city  *'buys  in  the  bill,"  that 
is,  fails  to  sell  it.  We  are  also  of  opinion  that  the  circuit  court  had  the 
Jurisdiction  to  entertain  these  suits  at  any  time  after  the  assessments  be- 
came Anally  delinquent. 

Appellees  contend  that  as  the  sale  of  the  tax  bills  did  not  take  place,  nor- 
wefe  they  advertised  to  take  place,  on  the  first  Monday  in  the  month  after 
they  had  been  listed  with  the  treasurer,  the  city  has  acquired  no  rights  by 
the  sales,  and  that  they  were  invalid.  Authorities  are  cited  to  the  effect 
that  when  a  tax  sale  is  required  to  be  had  on  a  day  named,  a  sale  on  any 
other  day  is  void.  But  none  of  those  authorities  hold  that  for  that  reason 
the  tax  assessment  is  void,  or  that  the  Hen  is  extinguished  or  lessened.  The 
argument  followed  out  would  mean  that  these  assessments  can  never  be 
collected ;  for  the  first  Monday  of  the  first  month  after  they  became  delin^ 
quent  having  passed  without  an  advertisement  or  sale  of  the  bills,  they  can 
never  be  legally  offered,  and,  therefore,  no  right  to  sue  to  enforce  the  lien 
given  by  them  can  ever  accrue  to  any  one.  If  the  sales  had  been  umde  in 
fact,  and  some  one  had  bought  the  tax  bills,  then  this  defense  might  b& 
pertinent.  But  here  there  was  no  sale.  There  was  merely  an  offer  of  sale. 
This  section,  wherein  the  city  is  permitted  to  sell  the  delinquent  tax  bills,  i& 
manifestly  for  the  benefit  of  the  city.  Before  another  than  the  city  could 
have  the  right  to  maintain  a  suit  to  enforce  a  lien  on  the  lot  the  statute 
giving  such  right  must  be  shown  to  have  been  substantially  complied  with. 
If  the  city  failed  to  offer  the  tax  bill  for  public  sale  the  lot  owner  has  no 
ground  of  complaint.  He  still  owes  the  assessment;  it  is  past  due,  and  de- 
linquent in  every  sense  of  the  woi*d.  Section  3096  gave  the  lien  and  the 
right  of  the  city  to  sue  in  the  circuit  court  to  enforce  it.  The  provision  of 
section  8101  as  to  offering  the  tax  bill  for  sale  is  mei'ely  cumulative,  enabling 
the  city  to  realize  the  money  due  it  quicker  possibly  than  by  suit. 

Yery  earnest  complaint  is  made  by  appellees  of  the  form  and  sufficiency 
of  the  petitions.  It  is  argued  that  the  general  demurrers  were  properly  sus- 
tained on  this  ground,  if  no  other.  The  pleader  in  setting  out  the  various 
ordinances  and  steps  by  which  the  city  obtained  the  lien  on  appellees'  lota 
for  the  cost  of  the  improvement  of  the  abutting  ways  did  not  plead  the  or- 
dinance at   length.    The  following  from  one  of  the  petitions  will  serve  to 
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illustrate  the  matter  oomplained  of:  **High  street  *  *  **  is  one  of  the  pub- 
lio  streets  of  the  plaintiff;  that  the  owners  of  a  majority  of  the  front  or  abat- 
ting  feet  of  the  real  estate  abutting  on  said  street  petitioned  the  general 
^council  to  provide  for  the  reconstruction  of  said  street  with  brick ;  that 
thereafter  the  general  council « two- thirds  of  the  members  elect  in  each  board 
TOting  therefor,  passed  ordinance  No.  489,  which  was  duly  approved  and  pub- 
lished in  the  official  newspaper,  a  copy  of  said  ordinance  being  filed  here- 
with, marked  exhibit  *A,*  and  made  a  part  hereof,  the  same  as  if  fully  writ- 
ten herein,  directing  the  roadway  of  the  street  aforesaid  to  be  constructed  by 
blocks  with  brick ;  that  the  city  engineer,  in  accordance  with  the  directions 
<)ontained  in  said  ordinance,  prepared  accurate  profiles,  plans,  specifications 
and  estimates  for  the  reconstrnction  of  said  street  with  brick,  which  were 
Accepted  and  approved  by  the  general  council  by  ordinance  No.  468,  which 
was  approved  and  published  in  the  official  newspaper,  a  copy  of  said  ordi- 
nance being  filed  herewith,"  and  so  on,  setting  out  similarly  every  essential 
-step  required  by  the  statute  to  be  taken  to  make  a  valid  contract  for  the  im- 
provement. It  is  insisted  that  the  ordinances  are  not  sufiUciently  pleaded. 
We  think  they  are.  Good  pleading  not  only  does  not  require,  but  forbids, 
the  setting  out  of  each  step  with  undue  prolixness.  Although  the  copies  of 
ordinances  referred  to  as  exhibits  are  not  filed  with  the  petition,  the  aver- 
ments are  sufficient;  that  an  ordinance  to  improve  a  certain  street  with  brick 
was  duly  passed  is  enough  to  state;  that  the  engineer  did  make  and  file 
plans  and  specicfiations,  which  were  adopted  by  the  council,  fully  apprises 
the  other  party  and  the  court  that  those  necessary  steps  had  been  taken.  So 
the  substance  of  the  contract  by  which  the  lowest  bid  was  accepted  is 
«nough  to  be  pleaded. 

The  judgments  sustaining  the  demurrers  and  dismissing  the  petitions  ap- 
pear to  us  to  be  erroneous,  and  are  for  the  reasons  above  stated  reversed  and 
the  causes  are  remanded  for  further  proceediugs'consistent  herewith. 
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T.  E.  Ward  for  appellants. 

R.  H.  Cunningham  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellees  ask  the  court  to  extend  its  opinion  to  cover  the  points  made 
by  them  on  their  cross  appeal. 

At  the  time  this  case  was  under  consideration  it  was  not  noted  on  the 
record  that  a  cross  appeal  had  been  granted  appellees;  but  it  appears  that 
such  an  appeal  had  been  granted.  It  appears  that  the  lower  court  allowed 
appellants  two  credits,  one  of  about  $35,  the  other  about  150,  in  addition  to 
credits  admitted.  Of  this  action  appellees  complain.  Under  the  evidence 
as  appears  of  record,  and  giving  some  weight  to  the  opinion  of  the  chaucel- 
lor,  we  do  not  feel  authorized  to  disturb  his  finding. 

For  these  reasons  the  judgment  of  the  lower  court  on  the  cross  appeal  is 
Also  affirmed. 
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MAYER  V.  MAYER. 

(Filed  February  86.  1904— Not  to  be  reported.) 

'Wills— Homestead— Where  a  testator  provided  in  his  will  tha  this  wife, if  she 
-^shooses,  may  occupy  the  dwelliug  house  on  a  certain  street,  named  in  the 
^^^111,  or  such  other  homestead  as  he  may  own  at  his  death,  the  purpose  of  the 
^will  was  to  provide  a  home  for  his  wife,  and  there  being  no  provision  that 
-^on  tern  plates  a  forfeiture  of  it,  the  wife,  if  she  ohoose8,may  either  occupy  the 
liouse  or  rent  it  out  and  appropriate  the  rent  ^  as  she  sees  fit. 

Montgomery  Merritt  for  appellant. 

Clay  &  Clay  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bur  nam. 

The  last  will  and  teBtaroent  of  Jacob  F.  Mayer,  deceasf>d,  was  duly  pro- 
l>ated  in  the  Henderson  County  Court  on  the  24th  day  of  June,  1800.  He 
liad  been  twice  married.  He  left  surviving  him  a  widow  and  three  children, 
the  issue  of  his  last  marriage,  and  three  children  by  a  former  wife.  After 
making  certain  provisions  for  his  wife,  he  directed  that  all  the  residue  of 
bis  estate  should  be  held  in  trust  by  his  executor  for  the  use  and  benefit  of 
«11  of  his  children.  For  several  years  after  the  death  of  testator  his  stirviv- 
ing  widow  and  hf  r  infant  children  occupied  the  family  residence,  but  more 
than  five  years  before  the  institution  of  this  suit  she  moved  with  her  chil- 
dren to  the  State  of  New  Jersey,  where  she  has  since  resided.  This  suit  was 
instituted  by  appellee,  Harry  Mayer,  who  belonged  to  the  older  set  of  chil- 
dren, against  the  widow,  asking  a  construction  of  the  fourth  clause  of  the 
will  of  his  father,  which  is  as  follows:  "It  is  my  desire  that  my  wife,  while 
A  widow,  may,  if  she  chooses,  use  and  occupy  the  dwelling  house  on  the 
oorner  of  Qreen.and  Clay  streets  in  the  city  of  Henderson,  Ky.,  or  such  other 
homestead  as  I  may  own  at  the  time  of  my  decease. ' ' 

It  is  insisted  that  by  the  i)ermanent  abandonment  of  the  dwelling  house 
■as  a  residence  the  widow  had  forfeited  all  right  to  use  it;  and  that  under  the 
terms  of  the  will  it  became  a  part  of  the  general  estate,  which  his  executors 
were  directed  to  hold  in  trust  for  the  benefit  of  all  the  children,  and  asked 
that  it  might  be  so  adjudged;  and  that  appellant,  Martha  W.  Mayer,  be  re- 
<}utred  to  xmy  over  to  the  executor  the  reasonable  rents  thereof  since  the  date 
of  her  abandonment  of  the  premises  as  a  residence.  The  circuit  judge  so 
held,  and  the  widow  has  appealed. 

In  Jarmon  on  Wills,  6th  edition,  section  798,  the  author  says:  "A  devise  of 
the  'free  use,'  or  'use  and  occupation,'  of  land  passes  an  estate  in  the  land, 
and  consequently  a  right  to  let  or  assign  it,  and  is  not  confined  to  the  per- 
sonal use  and  occupation  of  the  property  unless  the  context  clearly  calls  for 
a  more  limited  construction." 

This  rule  is  approved  in  29  A.  &  E.  Ency.  of  Law,  1st  edition,  403,  and  the 
editor  has  collated  in  the  note  quite  a  number  of  decisions  from  the  courts 
of  various  States  who  have  also  adopted  and  approved  the  rule.  But  it  is 
the  contention  of  appellee  that  the  entire  context  of  the  fourth  clause  in  this 
case  clearly  indicates  a  purpose  on  the  part  of  testator  to  make  the  devise  of 
the  use  of  the  dwelling  house  to  his  wife  conditional  upon  its  occupancy  by 
her  as  a  home,  and  that  the  words  "may,  if  she  chooses,  use  and  occupy  the 
dwelling  house"  have  an  entirely  distinct   meaning  from    the  .words  "use 
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and  occupation. "  In  our  opinion  the  distinction  attempted  to  be  made  i» 
too  fine  spun.  It  is  perfectly  clear  that  testator  had  no  particular  affection 
for  the  house  on  the  corner  of  Green  and  Clay  streets,  for  he  provides  that  if 
at  the  time  of  his  death  hewas  occupying  another  homestead,  that  she  should 
have  the  use  and  occupancy  of  that  dwelling  house.  The  predominant  idea 
in  the  devise  was  evidently  to  provide  a  home  for  the  use  and  oocupation  of 
his  wife  during  her  widowhood.  There  is  no  intimation  in  the  will  which 
contemplates  a  forfeiture  of  this  provision  for  her.  We,  therefore,  conclude 
that  appellant  may,  if  she  chooses,  actually  occupy  the  dwelling  house  at  the 
corner  of  Green  and  Clay  streets,  or  she  may.  if  she  sees  fit,  rent  it  out,  and 
appropriate  the  rents  for  her  own  use. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  herewith. 

HIGGINS,  &c.  V.  HIGGINS. 
(Filed  February  38,  1904.  > 

1.  Dower— Homestead— Rights  of  widow— Where  the  evidence  fails  to  show 
that  the  husband  had  the  right  to  the  homestead  in  the  property  when  h& 
died,  it  was  error  for  the  lower  court  to  hold  that  the  widow  had  a  right  to 
homestead  in  the  property  instead  of  dower  therein 

2.  Same— Where  the  husband  never  occupied  a  house  and  lot  with  hia 
family  as  a  homestead,  he  never  acquired  a  right  to  a  homestead  therein. 

Matt  O'Doherty  for  appellants. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Paynter. 

Bartholomew  Hlggins  died,  leaving  as  his  widow  Honora  Higgins,  and 
two  children,  Mary  and  Dennis.  Mary  is  dead,  and  Dennis  is  over  twenty- 
one  years  of  age.  The  question  for  determination  on  this  appeal  is  whether 
the  widow  has  a  homestead  or  dower  in  a  house  and  lot  in  the  city  of  Louis- 
ville, of  which  Bartholomew  Higgins  died  seized. 

The  evidence  tends  to  show  that  at  one  time  after  the  death  of  her  hus- 
band the  widow  occupied  the  house  with  the  children,  but  for  how  long  is- 
not  disclosed.  The  evidence  fails  to  show  when  the  husband  died,  or  where 
he  then  lived,  or  that  he  ever  occupied  the  house  with  his  family,  or  at  all,  aa 
a  homestead.  If  he  never  occupied  it  with  his  family  as  a  homestead,  he 
never  acquired  a  right  to  a  homestead  therein.  An  unexecuted  intention  ta 
occupy  it  did  not  create  the  right.  (Fant  v.  Talbot,  &c.,  81  Ky.,  85;  Hans- 
ford V.  Holdam,  14  Bush,  210.)  As  the  evidence  fails  to  show  that  the  hus- 
band had  the  right  to  the  homestead  in  the  property  when  he  died,  it  is  not 
shown  that  the  widow  did  have  such  right.  Section  1702,  Kentucky  Statutes 
states  the  conditions  upon  which  one  has  a  homestead  in  real  property.  Sec- 
tion 1707,  provides  that  the  homestead  shall  be  for  the  use  of  the  widow  so 
long  as  she  occupies  it,  and  the  unmarried  infant  children  of  the  husband 
are  entitled  to  a  joint  occupancy  with  her.  The  language  used  shows  the 
widow's  right  to  a  homestead  is  predicated  upon  the  pre-existing  right  of 
the  husband  to  it.  The  court  erred  in  holding  that  the  widow  had  a  right 
to  homestead  in  the  property  Instead  of  the  right  to  dower  therein.  The 
fact  that  the  widow  is  now  insane  and  confined  in  an  asylum  does  not  have 
any  bearing  upon  the  question  as  to  whether  she  took  a  homestead  or  dower 
interest  in  the  property. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 
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EVANS  V.  MOTLEY. 

(Filed  February  18,  1904— Not  to  be  reported.) 

Wills— Passways — Were  decedent  divided  his  land  among  his  two  sons  and 
the  ohildren  of  a  deceased  daughter,  a  passway  over  the  land  which  was  used 
almost  solely  by  him  for  his  own  convenience  was  not  such  a  passway  as  to 
be  held  by  them,  or  one  of  them,  by  prescription,  and  where  he  announced 
his  purpose  to  his  sons  of  providing  a  passway  over  the  lands  for  the  use  of 
one  that  should  have  a  certtiin  part,  the  one  who  took  the  part  charged  with 
a  suitable  and  proper  passway  must  maintain  one,  and  could  not  convey  such 
passway  with  the  provision  that  it  must  be  kept  closed  or  the  deed  to  it 
should  be  void. 

B.  W.  Brad  burn  and  Goad  &  Carpenter  for  appellant. 

John  M.  W  ilk  ins  for  appellee. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

John  A.  Motley  died  a  resident  of  Allen  county  in  tho  year  1888,  the  owner 
of  a  large  boundary  of  land  in  what  was  known  as  Motley's  bend  on  Barren 
river.  Shortly  before  his  death  he  divided  this  tract  of  land  into  three 
parts,  and  by  his  will,  which  was  duly  proven  and  recorded  after  his  death, 
devi.sed  these  respective  pieces  to  his  two  sons,  George  S.  and  E.  U.  Motley, 
and  to  the  children  of  his  dead  daughter,  Mrs.  John  L.  Evans.  The  location 
and  division  lines  of  these  respective  tracts  of  land  are  shown  in  a  map 
made  by  L.  Bowcher,  flled  with  this  opinion  (see  accompanying  page): 

The  lot  which  he  gave  to  his  son,  ¥1.  U.  Motley,  embraced  the  homestead, 
and  ran  from  the  river  on  the  west  to  the  river  on  the  east,  and  separated 
the  parts  devised  to  G.  W.  Motley  and  to  the  Evans  children  from  the  public 
road.  During  the  life  of  J.  A.  Motley  he  made  use  of  a  passway  which  ran 
along  the  eastern  side  of  his  boundary  of  land  in  ortier  to  get  from  the  front 
of  his  farm  back  to  the  land  lying  in  the  bend.  This  passway,  after  the 
division  of  the  entire  tract  of  land,  crossed  the  land  devised  to  E.  U.  Motley 
and  connected  the  lands  devised  to  the  Evans  children,  but  did  not  touch 
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"  either  piece  devised  to  G.  W.  Motley.    It  followed  a  zigzag  course  (hrongb  » 
boundary  of  heavily  timbered  land,  and  did  not  connect  any  particular  pleee, 

'  but  was  simply  used  by  John  A.  Motley  as  a  matter  of  convenience. 

In  making  the  division  of  his  land  among  his  children  testator  made  no 
provision  for  a  passway  from  the  back  land  devised  to  G.  W.  Motley  and  the 
Evans  children  to  the  public  road.  It  appears  from  the  map  thatr  the  only 
.public  Tond  which   this  boundary  of  land  bordered   on  was  the  one  from 

■  Soottsville,  in  Allen  county,  to  Bowling  Green,  in  Warren  county.  At  the 
time  of  the  division  of  his  lands  John  A.  Motley  told  both  his  son.  G.  W. 
Motley,  and  his  son- in  law.  Evans,  that  he  intended  to  provide  a  passway 
for  the  back  land  to  the  public  road.  With  the  view  of  carrying  out  the 
purpose  of  his  father  In  this  respect  K.  U.  Motley  opened  a  road,  beginning 

■  ait  the  letter  B  on  the  plat  along  the  line  between  the  land  of  E.  U.  Motley 
«nd  the  Evans  children,  but  wholly  upon  his  own  land  to  the  letter  X,  and 
thence  across  his  land  to  the  figure  1,  which  is  the  division  corner  of  the 
southern  boundaries  of  the  land  between  G.  W.  Motley  and  the  Evans  cbll- 
tlren,  from  this  point  out  to  the  public  road  at  figure  6,  and  at  the  same  time 
executed  a  deed  to  the  passway  twenty  feet  wide  to  G.  W.  Motley  and  the 
£vans  children,  in  which  the  true  location  of  the  passway  is  described  by 
courses  and  distances. 

In  this  deed  E.  U.  Motley  reserved  the  right  to  put  gates  across  the  pass- 
way,  and  stipulated  that  the  second  parties  were  to  keep  them  closed,  and  in 
3the  event  of  their  failure  to  do  so  that  the  deed  to  the  passway  should  become 
null  and  void.  The  appellant,  P.  D.  Evans,  one  of  the  children  of  J.  L. 
Evans,  refused  to  accept  this  passway,  and  instituted  this  suit  against  E.  V. 
Motley,  asking  that  he  t>e  perpetually  enjoined  from  in  anywise  obstructing 
the  old  passway,  which  ran  parallel  to  the  new  road  some  250  or  300  feet  dis- 
tant, upon  the  ground  that  the  new  passway  was  not  suitably  located  for  a 
road,  and  claiming  the  old  passway  by  prescription.  The  issues  were  made 
In  this  proceeding,  proof  tAken  and  upon  final  submission  the  circuit  judge 
•dismissed  plaintiff's  position,  and  he  has  appealed.  We  think  the  evidence 
in  this-  case  entirely  fails  to  establish  any  prescriptive  right  in  appellant  to 
the  use  of  the  old  passway.  It  was  established  by  John  A.  Motley  over  his 
own  land,  and  solely  for  his  own  convenience,  and  was  rarely  used  by  any 
one  else. 

The  evidence  also  fails  to  support  the  contention  that  the  new  passway 
de<lieated  by  appollee  is  not  a  convenient  or  suitaljle  one.  In  fact  it  is  quite 
apparent  from  an  inspection  of  the  plat  that  it  affords  a  much  more  con- 
venient outlet  to  the  public  road  from  the  back  land  of  G.  W.  Motley  and 
the  appellant  than  the  old  road;  and  that  the  trial  court  properly  refuse*! 
the  injunction  sought.  However,  appellee  took  the  laud  devised  to  him  by 
his  father  charged  with  the  burden  of  providing  a  suitable  and  convenient 
passway,  having  regard  to  the  pecuniary  rights  of  all  the  parties,  from  the 
back  land  of  app)ellant  to  the  public  road;  and  that  he  had  no  right  to  stipn- 
late  that  this  passway  should  be  forfeited  by  a  failure  on  the  part  of  appel- 
lant or  G.  W.  Motley  to  keep  gates,  that  he  might  erect  thereon,  closed. 

For  any  violation  of  his  rights  in  this  respect  the  law  affords  an  adequate 
remedy.  For  this  reason  alone  the  judgment  is  reversed  and  cause  re- 
manded, with  instructions   that  the  trial  court  enter  a  judgment  establish- 
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%ng  the  passway  for  the  back  lands  of  the  Evans  children  and  O.  W.  Motley, 
-iklong  the  line  indicated  in  the  deed  from  E.  U.  Motley  and  wife  to  G.  W. 
Motley,  reserving  to  E.  U.  Motley  the  right  to  establish  gates  thereon  at 
-convenient  places,  and  for  other  proceedings  consistent  with  this  opinion. 


FIDELITY  TRUST  CO  ,  TRUSTEE,  &c.  v.  LLOYD,  &c. 
(Filed  February  24,  1904--Not  to  be  reported. ) 

1.  Wills— Trusts— Where  a  testator  provided  by  his  will  that  his  executors 
«bould  have  a  period  of  forty  years  In  which  to  administer  their  trust,  such 
trust  attempted  to  be  created  was  obnoxious  to  the  rule  against  perpetuities 
and  to  section  2360  of  the  Kentucky  Statutes,  for  the  reason  that  it  unlaw- 
fully suspends  the  power  of  alienation  for  a  longer  period  than  the  contin- 
xianoe  of  a  live  or  lives  in  being  at  the  creation  of  the  estate  and  twenty-one 
^ears  and  ten  months  thereafter,  the  will  plainly  providing  that  his  real  es- 
tate shall  remain  In  the  hands  of  his  executors  for  such  i)eriod  of  forty  years 
"Without  reference  to  any  life  or  lives  in  being. 

2.  Same— Construction  of  dnvise— Where  a  will  creating  a  trust  postpones 
the  vesting  of  the  estate  beyond  the  statutory  period  of  limitation,  the  trust 
created  is  void,  and  the  estate  devised  must  be  trea^d  and  administered  as 
Intestate  property. 

Humphrey,  Burnett  &  Humphrey,  R.  C.  Einkead  and  H.  H.  Nettleroth 
If  or  appellants. 

Joyes  &  Jarvis  for  Fideity  Trust  Co.,  trustee,  &c. 

Bodley^  Bask  in  &  Flexner  for  Alice  Drummond,  &c. 

•Appeal  from  Je£Ferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  will  of  Edwin  V.  Thompson,  Sr.,  was  probated  without  objection  in 
the  Jefferson  County  Court  on  the  10th  of  June,  1893.  He  left  eight  children 
«nd  numerous  grandchildren,  some  of  whom  were  alive  and  some  have  been 
born  since  the  probation  of  the  will.  The  will  disposed  of  a  large  estate, 
-consisting  of  land  in  Jefferson  county,  Ky.,  outside  of  the  city  of  Louisville, 
real  estate  in  the  city,  and  lands  and  personalty  in  Iowa  and  Kansas.  On 
the  Ist  of  July,  1902,  four  of  testator's  daughters,  the  husbands  of  two  of 
them  uniting,  brought  this  action  against  the  other  children  of  testator,  his 
Krandohildren,  the  Fidelity  Trust  Co.,  as  trustee  under  the  will  an  statutory 
guardian  of  some  of  the  infant  gnmdchildren,  and  the  National  Trust  Co., 
receiver,  asking  a  construction  of  each  clause  of  the  will;  and  that  the  Ist, 
8d,  4th,  7th  and  8th  clauses  be  declared  void  as  contrary  to  and  in  violation 
of  section  2360  of  the  Kentucky  Statutes,  prohibiting  restraint  upon  the 
power  of  alienation  for  a  longer  period  than  during  the  continuance  of  a  life 
■or  lives  in  being  at  the  creation  of  the  estate  and  twenty -one  years  and  ten 
inonlihg  thereafter.  In  an  exhaustive  opinion  the  chancellor  upheld  the  con- 
tention of  plaintiffs,  and  adjudged  that  E.  Y.  Thompson,  Sr. ,  died  intestate 
%9  to  ail  the  real  estate  owned  by  him,  or  in  which  he  had  any  interest  at  the 
time  of  his  death;  and  that  it  descended  in  equal  shares  to  his  eight  chil- 
dren; that  none  of  the  grandchildren  of  testator,  nor  any  of  the  proposed 
beneficiaries  living  at  the   expiration   of  forty  years  from  testator's  death. 
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took  any  interest  in  any  of  the  real  estate  which  E.  Y.  Thompson  owBe^  a^ 
the  time  of  his  death,  or  in  which  he  had  any  interest.  Defendants  have  ap> 
pealed,  and  ask  a  reversal. 

The  clause.s  of  the  will  involved  upon  the  appeal  are  as  follows: 

*'l6t.  I  will  that  the  house  I  now  live  in  with  four  acres  of  ground  at^ 
taohed,  together  with  the  outbuildings  and  appurtenances  to  said  home,  anci 
all  the  personal  property  pertaining  to  Faid  home,  including  aokmals,  vehi^ 
cles,  implements,  furniture,  etc.,  shall  be  kept  as  a  home  by  my  wife,  Jan& 
L.  Thompson,  so  long  as  she  lives  or  so  desires.  And  after  her  death,  or- 
otherwise  giving  it  up  as  a  home,  it  shall  be  so  kept  as  lung  as  any  of  my 
unmarried  daughters  may  choose  to  occupy  said  place  as  a  home.  When  the- 
said  place  shall  cease  to  be  so  used  as  a  home  the  realty  and  personalty  is. 
to  be  disposed  of  according  to  other  portions  of  this  will. 

"2d.  My  executors  shall  place  the  entire  amount  of  my  stocks  and  bonds, 
and  other  securities  for  money,  which  are  in  the  State  of  Kentucky,  in. 
charge  of  the  Fidelity  Trust  and  Safety  Vault  Co.,  to  be  by  it  held  as  fol- 
lows: Said  company  shall  make  collections  of  debts,  interest,  dividends,  etc.,. 
and  make  investment  and  reinvestments,  and  pay  of  the  entire  amount  of 
the  net  income  so  derived  to  my  wife,  Jane  L.  Thompson^  so  long  as  she- 
lives.  After  her  death  said  net  income  is  to  be  paid  over  to  my  children  and 
grandchildren  as  follows:  Snld  income  shall  be  paid  to  my  children  who  ar& 
then  living  in  equal  shares,  and  if  any  one  of  said  children  should  not  be 
living  his  or  her  share  shall  go  to  his  or  her  children,  with  this  provision^ 
however,  that  in  making  said  division  all  of  my  grandchildren  shall  take 
shares  equal  with  one  another. 

"This  trust  is  to  continue  for  twenty  years  after  my  death.  At  the  end  of 
said  twenty  years  the  said  personalty  so  held  by  said  company,  or  its  sucoes- 
sor,  shall  be  divided  among  my  children  and  grandchildren  in  the  same- 
manner  as  the  income  aforesaid  is  to  be  divided  among  them.  If,  however^ 
at  the  end  of  f^id  twenty  years  any  one  of  said  grandchildivn  is  less  than, 
thirty  years  of  age,  his  or  her  share  shall  continue  to  be  held  by  the  said  Fi- 
delity Trust  and  Safety  Vault  Co.,  or  its  successor,  until  such  grandchild 
attains  the  age  of  thirty  years,  and  then  be  paid  over.  If  my  executors, 
should  at  any  time  during  the  above  trust  all  agree  that  it  would  be  advis- 
able to  substitute  some  other  custodian  in  the  place  of  said  Fidelity  Trust 
and  Safety  Vault  Co.,  they  are  hereby  empowered  to  do  so.  Keither  said 
company  nor  such  substitute  shall  sell  for  reinvestment  any  of  my  stocks,, 
bonds,  or  other  securities  it  may  hold,  except  with  the  consent  of  my  execu- 
tors. 

"3d.  It  is  my  will  that  all  the  real  estate  I  own  in  the  State  of  Kentucky, 
outside  the  city  limits  of  the  city  of  Louisville,  shall  not  be  sold  or  mort- 
gaged or  otherwise  encumbered  for  the  period  of  forty  years  after  my  death, 
excepting  that  such  of  my  lands  noNV  lying  outside  the  said  city  limits  which 
may  be  taken  into  the  said  city  limits  may  be  sold  by  my  executors  as  di- 
rected in  the  next  clause  of  this  will.  My  lands  remaining  unsold  as  afore- 
said shall  be  held  by  my  executors  and  their  successors  and  managed  by 
them  for  the  period  mentioned  for  the  benefit  of  those  who  may  be  the  heirs 
of  my  body.  The  revenue  derived  therefrom  during  said  period  is  to  be  divided 
among  my  children  and  grandchildren   In  the  same  manner  as  the  net  in-^ 
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^)ome  from  my  personalty  is  directed  to  be  divided  in  clause  two.  And  at  the 
"expiration  of  said  forty  yisars  said  real  estate  siiall  be  divided  among  those 
•who  shall  then  be  the  heirs  of  my  body. 

"4th.  My  real  estate  which  is  now  in  the  city  of  Louisville,  Ey.,  and 
"Which  may  hereafter  come  within  its  limits,  and  also  my  real  estate  in  Iowa, 
Kansas  and  Texas,  shall  be  managed  by  my  executors,  and  the  revenues  de- 
rived therefrom  appropriated  as  directed  in  clause  three,  as  long  as  they  re- 
xnain  unsold.  When  my  executors  so  desire  they  may  sell  the  same,  and  they 
•»re  hereby  invested  with  full  power  to  sell  and  convey  the  same.  If  sold,  the 
proceeds  shall  be  invested  in  good  Interest -paying  securities,  or  real  estate 
'yielding  income,  and  the  same  shall  be  held  for  the  same  uses  and  purposes 
^as  is  directed  in  clauses  two  and  three. 

*'7th.  All  the  lands  owned  by  me  at  the  time  of  my  death  in  the  State  of 
Iowa  jointly  with  my  son,  Edwin,  shall  be  managed  by  him  as  at  present, 
Tor  the  uses  and  purposes  mentioned  in  clause  three,  if  the  same  is  agreeable 
'to  my  said  son.  If  not,  then  they  are  to  be  managed  by  those  named,  and  in 
^he  manner  directed.  In  clause  four. 

"Codicil — Upon  consideration  I  have  determined  to  make  this  addition  to 
'my  will,  and  make  this  codicil :  At  any  time  after  the  expiration  of  ten 
lyears  from  my  death,  if  all  my  children  then  living  shall  agree  that  it  would 
1>e  desirable  to  sell  any  part  of  my  real  estate,  they,  by  uniting  with  my  exe- 
orators,  are  hereby  invested  with  full  power  to  sell  and  convey  the  same,  the 
proceeds  of  said  sales  to  be  invested  in  securities  or  other  real  estate  as  di- 
rected in  clause  four. " 

By  these  clauses  in  the  will  of  testator  his  es  ecu  tors  were  given  full  power 
to  manage  and  control  the  real  estate  owned  by  him  in  the  States  of  Ken« 
tuoky,  Iowa,  Kansas  and  Texas  for  a  period  of  forty  years  after  his  death, 
for  the  benefit  of  those  who  might  be  the  heirs  of  his  body.  The  power  to 
«ell,  mortgage  or  otherwise  incumber  for  that  period  Iseing  expressly  prohibi* 
ted  except  as  to  such  lands  as  might  be  taken  into  the  city  limits  during  the 
period,  in  which  contingency  he  provided  that  they  might  be  sold  and  the 
proceeds  invested  in  good  interest  bearing  securities,  or  other  real  estate,  to 
\)e  held  upon  the  same  trust  as  provided  in  the  second  and  third  clauses  of 
liiB  will.  During  this  period  of  forty  years  the  executors  are  directed  to  pay 
over  the  net  income  of  the  property  to  his  wife  during  her  life,  and  after  her 
tleath  to  his  children  and  grandchildren  in  equal  shares.  In  our  opinion,  the 
trust  attempted  to  he  created  by  this  will  is  obnoxious  to  the  rule  against 
'perpetuities  and  to  section  3360  of  the  Kentucky  Statutes,  for  the  reason  that 
It  unlawfully  suspends  the  power  of  alienation  for  a  longer  period  than  dur* 
Ing  the  continuance  of  a  life  or  lives  in  being  at  the  creation  of  the  estate  and 
twenty-one  years  and  ten  months  thereafter.  Testator  plainly  provides  that 
"his  real  estate  shall  remain  in  the  hands  of  his  executors  for  the  gross  period 
•of  forty  years  without  reference  to  any  life  or  lives  in  being.  The  law  per- 
mits the  vesting  of  an  estate  and  the  power  of  alienation  to  be  postponed  for 
a  life  or  lives  in  being  and  twenty-one  years  and  ten  months  thereafter.  But 
If  the  vesting  of  the  estate  or  interest  is  postponed,  or  the  power  of  alienation 
euspended,  for  a  longer  period,  it  is  unlawful,  and  the  devise  or  grant  is  void. 
7be  estate  must  necessarily  vest  within  the  prescribed  period.  If  by  any  pos- 
••Ibility  the  vesting  may  be  postponed  beyond  this  period  the  limitation  over 
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win  be  void.  The  statute  ooDcerns  itself  with  the  vesting  of  estates,  and  not 
with  their  term ination.  These  principles  have  been  repeatedly  announced  in 
numerous  decisions  of  this  court.  (Coleman  v.  Coleman,  28  Ky  Law  Bep.. 
1476;  Stevens  v.  Stevens,  21  Ky.  Law  Rep.,  1816;  Ludwig  v.  Combs,  68  Ky.. 
182;  Armstrong  v.  Armstrong,  63  Ky.,  846;  Birney  v.  Hichardson  Ss  Ford» 
84  Ey.,  427;  Luke  v.  Marshall,  28  Ey.,  856;  Bra.shear  v.  Macy,  20  Ky.,  91.) 

While  the  restriction  upon  the  power  of  alienation  imposed  by  clause  three- 
upon  the  real  estate  is  removed  in  the  event  these  lands  are  taken  into  the- 
city  limits,  this  contingency  may  not  happen  during  the  forty  years;  and  it 
is  also  uncertain  who  may  take  at  the  end  of  forty  years,  as  it  is  utterly  im- 
possible to  know  who  may  be  alive  at  that  time.  We,  therefore,  hold  that- 
the  attempted  trust,  created  by  the  Ist,  8d,  4th  and  7th  clauses  of  the  will 
postpones  the  vesting  of  the  estate  beyond  the  statutory  period  of  limitation* 
and,  therefore,  the  whole  trust  is  void,  and  the  estate  devised  by  theae- 
''lauses  must  be  treated  and  administered  as  intestate  propei*t:y. 

Judgment  affirmed. 


SHACKELFORD  v.  COMMONWEALTH. 

(Filed  February  26,  1904— Not  to  be  reported.) 

False  swearing— -Defective  indictment— An  indictment  for  false  swearlnitlt. 
iefective  which  does  not  particularize  the  game  or  set  out  where  and  wheib 
played,  about  which  the  accused  testified,  because  it  does  not  apprise  the  de* 
fendant  with  reasonable  certainty  of  the  ofifense  with  which  he  is  charged. 

W.  F.  Hall  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Henry  Shackelford,  was  indicted  by  the  grand  jury  of  Har- 
lan county,  charged  with  the  offense  of  false  swearing.  A  general  demurrer^ 
to  the  indictment  having  been  overruled,  a  trial  of  the  case  was  had.  which 
resulted  in  his  conviction  and  sentence  to  the  penitentiary,  of  which  he  la 
now  complaining. 

The  first  question  for  adjudication  is  whether  or  not  the  indictment  states. 
a  cause  of  action  against  the  appellant.  It  is  alleged  that  he  "did  falsely, 
willfully,  knowingly,  corruptly  and  feloniously  testify  before  and  to  said 
grand  jury  'that  he  had  not  engaged  in  a  game  of  cards  in  Harlan  county 
within  the  last  five  years  before  that  time,  upon  which  there  was  any  money 
or  anything  of  value  bet,  won  or  lost,  and  that  he  had  not  seen  any  peraon 
or  persons  play,  or  engage  in,  any  game  in  Harlnn  county  within  the  last 
five  years  before  that  time  upon  which  there  was  any  money  or  other  thing- 
of  value  bet,  won  or  lost. '  When  in  truth  and  in  fact  said  Henry  Shaokel* 
ford  had  engaged  in  games  of  cards  in  Harlan  county  within  the  last  flve- 
years  before  said  date,  and  had  seen  others  engaged  in  games  of  cards  in 
Harlan  county  within  the  last  five  years  before  said  date,  on  which  giaB«8» 
and  on  all  of  which  games,  there  was  money  and  other  things  of  value  bet» 
won  and  lost. ' ' 

Section  122  of  the  Code  provides  that  "the  indictment  must  contain  *    *  ^ 
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a  statement  of  the  acts  constitutiDg  the  offense,  in  ordinary  and  concise  lan- 
la^usge,  and  in  such  manner  as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended;  and  with  snch  degree  of  certainty  as  to  enable 
the  court  to  pronounce  judgment  on  conviction  according  to  the  right  of  the 
c»se. " 

The  indictment  in  this  case  is  defective,  in  that  it  does  not  apprise  the  ac- 
cused of  the  particular  offense  upon  \yhich  he  is  to  be  tried.  The  falsity  of 
his  testimony  before  the  grand  jury  is  alleged  to  consist  in  the  fact  that,  al- 
though he  had  sworn  that  he  had  not  seen  any  games  of  chance  played,  nor- 
been  engaged  in  them  himself,  upon  which  money  or  other  things  of  value 
had  been  won  and  lost,  in  Harlan  county,  within  five  years  next  before  the 
examination,  yet  in  truth  and  in  fact  he  had  been  engaged  in  and  had  se^a 
gskvaes  of  chance  played  in  Harlan  county,  wherein  money  or  other  things  of 
value  had  been  won  and  lost,  within  five  years;  but  the  indictment  does  not 
particularise  what  game,  and  when  and  where  played,  the  accused  had  seen, 
or  in  which  be  had  been  engaged.  In  order  that  he  may  prepare  his  defense 
it  Is  necessary  that  he  should  be  apprised,  with  reasonable  certainty,  of  the 
offeDse  with  which  he  stands  charged.  This  is  not  aocomplished  by  the  alle« 
IcatioD  in  the  indictment,  that  within  iive  years  next  before  the  date  of  tba 
examination  he  bad  seen  games  of  chance  played,  and  had  played  at  them. 
Under  this  allegation  the  Commonwealth  was  at  liberty  to  prove  any  of  per- 
haps a  hnndred  games  played  at  different  times  and  different  places  in  Harlan-^ 
county  within  the  time  mentioned,  the  accused  being,  in  the  meantime,  un- 
able to  know  what  game  the  Commonwealth  proposed  to  show  that  he  had^ 

plaj^,  JOT  had  seen  played. 

The  Common  wealth  was  not  entitled  to  thus  throw  a  dragnet  around  the- 

acjoused,  and  when  .he  was  placed  on  trial  to  confront  him  with  evidence- 

whioh  he  had  not  been  prepared  to  anticipate  or  meet.    (Commonwealth  y. 

Still,  88  Ky.,  S76.) 
The  accused  could  not  have  a  fair  trial  without  the  opportunity  to  prepare- 

his  defense.    This  opportunity  is  not  afforded  him  by  the  allegations  of  the 

indictment,  and  we  are  of  opinion  that  the  court  should  have  sustained  the 

general  demurrer,  and  dismissed  it. 
Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  with  this-. 

opinion. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  DICK. 
(Filed  February  85,  1904— Not  to  be  reported.) 

1.  Railroads— Damages— Pleading— In  an  action  to  recover  damages  for  in- 
juries to  one  who  was  struck  by  a  train  at  a  crossing  where  the  particular  - 
acts  of  negligence  were  not  set  out  in  the  petition  and  issue  was  joined  on> 
these  allegations  of  negligence,  under  this  state  of  pleading  the  railroad 
company  can  not  say  that  it  was  surprised  at  proof  whioh  tended  to  show^ 
that  the  train  was  run  carelesply  and  recklessly  upon  her,  there  being  suffi- 
cient notice  that  the  manner  of  operating  bhe  train  would  be  brought  in 
question  on  the  trial. 

2.  Same— Married  woman— Where  a  married  woman  is  Injured  by  the  neg- 
ligent act  of  another,  the  same  criterion  of  recovery  in  an  action  for  dam-- 
ages  exists  as  to  her  as  to  a  man  or  single  woman. 
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Helm,  Bruce  &  Helm  and  Benjamin  D.  Warfield  for  appellant. 

Bennett  H.  Young,  Dayton  T.  Mitchell  and  J.  L.  Dorsey  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second  Di- 
vision. 

Opinion  of  the  court  by  Judffe  Nunn. 

This  is  the  second  time  this  case  has  been  in  this  court.  The  decision  of 
the  first  appeal  will  be  found  in  38  Ky.  Law  Rep. ,  1068. 

In  the  month  of  April,  1898,  appellee  was  walking  east  on  Broadway  street, 
in  the  city  of  Louisville,  and  when  crossing  appellant's  track  where  it  inter- 
sects Broadway  she  was  struck  by  one  of  appellant's  northbound  trains,  and 
suffered  such  injury  as  resulted  in  an  amputation  of  her  foot.  Appellant 
has  two  tracks  about  six  feet  apart,  running  north  and  south,  crossing 
Broadway,  the  railroad  coming  out  of  Brent  street  which  intersects  Broad- 
way street  at  this  point.  The  southbound  train  runs  on  the  western,  and  the 
northbound  train,  the  one  that  injured  appellee,  on  the  eastern  track.  There 
were  gates  or  poles  on  each  side  of  the  track  across  Broadway  street  used  by 
appellant  to  warn  persons  of  the  approach  of  trains.  When  the  train  is  ex- 
pected to  approach  these  poles  were  let  down  to  keep  people  from  crossing, 
and  when  the  train  had  passed,  and  the  danger  was  over,  these  poles  were 
raised. 

The  appellee  in  her  pleadings  alleged  in  substance  that  appellant's  agent 
in  charge  of  these  safety  gates  was  incompetenf,  negligent  and  careless  in 
the  handling  and  management  of  them,  and  when  she  arrived  at  the  crossing 
she  found  the  gates  or  poles  up,  and  did  not  know  that  a  train  was  near,  and 
that  by  reason  of  the  fact  that  the  gates  were  up  she  had  the  right  to  assume 
that  it  was  safe  to  cross  the  appellant's  track,  and  started  across,  and  im- 
mediately the  appellant's  agent  lowered  the  gates  or  poles,  and  thus  hemmed 
hor  in  and  prevented  her  escape;  and  that  the  board  crossing,  prepared  by 
appellant,  whereon  pedestrains  were  exi)ected  to  cross  the  tracks,  was  In  a 
defective,  unsafe  and  dangerous  condition,  which  fact  was  known  by" appel- 
lant, and  by  reason  thereof,  together  with  the  negligent  and  improper  man- 
agement of  the  gates  at  the  crossing,  she  was  thrown,  or  caused  to  fall,  down, 
and  while  down  and  unable  to  escape  appellant's  agents  in  charge  of  a  train 
ran  the  train  at  a  reckless,  rapid  and  dangerous  rate  of  speed,  and  ran  it  in 
such  a  careless,  negligent  and  reckless  manner  as  to  run  it  upon  appellee, 
and  so  mangled  and  injured  one  of  her  feet  that  it  was  necessary  to  ampu- 
tate, and  her  foot  was  amputated  near  the  ankle. 

The  answer  was  a  traverse  of  these  allegations,  and  a  plea  of  contributory 
negligence,  and  also  was  added  the  following:  "Denies  that  by  any  negli- 
gence or  carelessness  whatever  on  its  part,  or  that  of  its  agents  or  servants, 
or  any  or  either  of  them,"  appellee  was  caused  to  suffer,  or  was  damaged,  in 
any  sum.  The  contributory  negligence  was  denied  by  appellee.  A  trial  was 
had,  which  resulted  in  a  verdict  and  judgment  for  appellee  in  the  sum  of 
16,000,  from  which  the  appellant  has  appealed. 

There  were  many  grounds  assigned  for  a  new  trial,  but  counsel  for  appel- 
lant only  assigns  three  reasons  why  this  court  should  reverse  the  judgment: 
First,  that  there  was  not  sufficient  evidence  to  sustain  it;  second,  that  the 
court  by   its  instructions,  Nos.  8,  4  and  5,  submitted  to  the  jury  issues  not 
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T-nlsed  by  the  pleadings;  third,  that  the  court  gave  erroneous  instruotions  on 
<5ontrlbutory  negligence  and  the  measure  of  damages.  With  reference  to  the 
:iiiatter  of  insufficient  evidence  to  sustain  the  verdict  and  judgment  it  is 
sufficient  to  say  that  the  evidence  on  all  the  questions  at  issue  was  vei7  con- 
flirting.  If  the  testimony  of  appellee's  witnesses  was  true,  the  agent  of  ap- 
pellant who  managed  the  gate  or  i)ole8  was  very  careless  and  negligent;  like- 
livise  the  agents  whose  duties  required  them  to  make  and  keep  in  repair  a 
x-easonably  safe  crossing  over  the  tracks;  and,  also,  the  agents  in  charge  of 
'the  train  were  negligent  in  the  management  and  operation  of  the  train,  and 
AS  a  result  of  all  these  negligent  acts  combined,  or  any  one  of  them,  the  jury 
-was  authorized  to  find  for  appellee.  On  the  other  hand,  appellant's  testi- 
TTiony,  if  true,  established  the  fact  that  the  gates  and  trains  were  managed 
and  operated  with  prudence  and  skill;  and  the  injury  of  appellee  was  not 
<3au8ed  by  any  act  or  negligence  of  theirs,  but  was  produced  by  her  own  neg- 
ligence; and  it  was  also  shown  by  appellant's  testimony  that  the  crossing 
made  for  pedef^trians  over  the  trucks  was  in  a  »fe  and  proper  condition. 

This  court,  in  the  former  opinion,  said  :  "We  are  of  the  opinion  that  if  the 
testimony  of  appellant's  (now  appellee)  witnesses  be  taken, as  true,  she  may 
rtjcover.'*  The  testimony  for  appellee,  as  appears  of  record,  is  stronger  than 
on  the  former  appeal,  and  it  was  the  province  of  the  jury  to  determine  the 
"weight  and  effect  of  the  testiniony.  The  instructions  of  the  court,  Nos.  S, 
4  and  6.  did  not,  in  our  opinion,  submit  to  the  jury  issues  not  raised  or  made 
by  the  pleadings.  These  instructions  said  to  the  jury  in  effect  that  If  those 
in  charge  of  the  train  saw  appellee's  peril,  or  by  the  exercise  of  ordinary  care 
oould  have  seen  it,  in  time  to  have  avoided  the  injury  by  the  exercise  of  or- 
dinary oare,  and  yet  failed  to  do  so,  then  they  should  find  for  appellee. 

This  injury  occurred  at  a  place  where  it  was  made  the  duty  of  those  in 
•charge  of  the  train  to  keep  a  lookout  for  those  on  or  about  the  crossing. 
(Pittsburg,  &o.,  R.  R.  Go.  v.  Lewis,  18  Ky.  Law  Rep.,  958.)  But  appellant 
says  the  pleadings  did  not  authorize  these  instructions.  It  is  true  that  this 
court  has  decided  repeatedly  that  it  is  sufficient  to  charge  negligence  In  gen- 
eral terms,  without  specifying  the  particular  acts  of  negligence,  but  if  the 
IMirticular  acts  of  negligence  are  specified  in  the  petition,  no  other  acts  of  neg- 
ligence can  be  submitted  to  the  jury  than  those  specified.  The  reason  for 
this  rule  is  that  to  permit  a  party  to  state  in  his  petition  one  cause  of  action 
and  recover  on  another  cause  not  stated,  would  simply  entrap  the  defendant, 
because  the  latter  is  led  by  the  petition  to  believe  that  he  is  to  meet  one  state 
of  case,  and  then  on  the  trial  he  is  called  on  to  meet  a  different  state  of  case. 
We  are  of  the  opinion,  however,  that  this  rule  does  not  apply  to  the  plead- 
ings in  this  case.  In  the  pleadings  of  appellee  it  is  alleged  that  she  received 
her  injury  as  the  result  of  one  of  three  causes,  or  by  the  combination  of  the 
three:  First,  the  negligent  acts  of  the  keeper  of  the  gate:  second,  the  fail- 
ure to  make  and  maintain  a  reasonably  safe  crossing  (these  two  acts  of  neg- 
ligence were  particularly  specified);  third,  the  negligent,  careless  and  reck- 
less management  and  operation  of  the  train,  whereby  she  was  run  over  and 
injured.  The  particular  acts  of  negligence  on  the  part  of  those  in  charge  of 
the  train  were  not  specified  in  the  petition.  The  appellant  made  an  issue 
with  appellee  on  these  allegations  of  negligence,  and  also  denied  that  its 
agents,  in  the  operation  of  the  train,  were  guilty  of  any  negligence  of  any 
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kiDd  or  character.  Under  this  state  of  pleading  the  appellant  can  not  say 
that  it  was  entrapped  or  surprised  at  aiij  proof  which  tended  to  show  that 
the  train  was  run  carelessly,  negligently,  recklessly  or  unnecessarily  upon 
her.  There  was  sufficient  notice  to  appellant  that  the  method  and  manner 
of  operating  the  train  would  be  brought  into  question  on  the  trial. 

The  objection  of  appellant  to  instructions  on  contributory  negligence  is  not 
well  taken.  It  is  the  usual  instruction  given  on  the  subject,  and  often  ap- 
proved by  this  court.  The  instruction  on  the  measure  of  damages  is  in  the 
usual  and  proper  form,  but  appellant  objects  to  that  part  of  it  which  author- 
izes the  jury  to  allow  her  anything  "for  any  impairment  of  her  power  to 
earn  money  caused  her  thereby,"  for  the  reason  that  she  was  a  married 
woman,  and  there  was  no  proof  that  she  ever  had  earned  any  money,  and  for 
her  labor  in  performing  household  duties  she  was  not  entitled  to  anything. 

In  the  case  of  South  Covington  &  Cincinnati  Street  Bailway  Co.  v.  Bolt,. 
&c.,  22  Ky.  Law  liep.,  906,  the  court  said :  *'Our  opinion  Is  that  if  a  married 
woman  is  injured  by  the  negligent  act  of  another,  she  is  entitled  to  maintain 
an  action  for  damages,  and  the  same  criterion  of  recovery  exists  as  to  her  as 
to  a  man  or  a  single  woman. " 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  appellant  thm 
judgment  is  affirmed. 


SOUTHEBN    PLANING    MILL,   &o.    v.    DOERHOEFER'S   EX'OR.  &a 

(Filed  February  25,  1904— Not  to  be  reported. ) 

Res  judicata— V^ here  a  contractor  had  failed  and  become  a  bankrupt,«fid-the 
trustee,  by^order  of  the  bsbltrapt  t^urt,  had  coi^)pleted  the  oon tract,  and  by 
order  of  the  court  the  letmoxiBt  due  under  the  <;on tract  had  been  paid  ifo  the 
trustee,  in  an  action  by  a  creditor  of  the  bankrupt  against  the  owner  of  the 
hou#e  completed  by  the  tmstee  to  recover  a  sum  due  by  the  bankurpt,  the 
judgment  of  the  bankrupt  court  is  res  judicata,  and  the  action  was  properly 
dismissed. 

Forcht  &  Field  for  appellants. 

O'Neil  &  O'Neil  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Flrrt  Division. 

Opinion  of  the  court  by  Judge  Settle. 

Appellant,  Southern  Planing  Mill  and  Lumber  Co.,  instituted  this  action 
in  the  lower  court  to  recover  of  John  Doerhoefer  and  Andrew  Peklink 
1429. S4.  alleged  to  be  due  it  upon  account  for  materials  sold  to  Peklink  and 
used  by  him  in  erecting  a  dwelling  for  Doerhoefer  under  contract  with  the 
latter,  who  was  alleged  to  be  indebted  to  Peklink  in  the  amount  of  appel' 
lant's  debt. 

Appellant^ -also  set  forth  in  its  petiUoq  that  it  had  in  the  statutor]^  mode 
obtained  a  mechanic's  lien  on  Doerhoefer's  house  and  lot  to  secure  the  pay- 
ment of  Its  debt,  which  lien  it  sought  to  enforce.  The  answer  filed  by  Doer- 
hoefer tmversed  the  averments  of  the  petition,  and  in  addition  alleged  In 
substance  that  though  he  had  employed  Peklink  to  do  certain  work  on  the 
house  in  question,  and  to  furnish  the  material  for  its  erection,  the  latter  had, 
without  performing  the  full  work,  or  furnishing  all  the  materiali  and  after 
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being  alinoet  fully  paid  for  what  he  bad  done  and  furnished,  abandoned  the 
oontraot,  and  filed  his  petition  in  bankruptcy;  that  one  Mueller,  trustee 
in  bankruptcy  of  Peklink,  by  order  of  the  bankrupt  court,  completed  the 
work  upon  Doerhoefer's  bouse  left  unfinished  by  Peklink,  furnishiuK  the 
material  necessary  for  that  purpose,  and  upon  the  further  order  of  the  bank- 
rupt court  and  proof  heard  it  was  ascertained  that  Doerhoefer,  upon  the 
completion  of  his  house,  was  indebted  for  work  done  and  material  used  on 
his  house  by  Peklink,  and  his  trustee  in  bankruptcy,  in  the  sura  of  $1,400, 
which  sum  Doerhoefer,  by  order  of  the  bankrupt  court,  paid  into  that  court, 
and  to  the  trustee  of  the  bankrupt. 

It  is  also  averred  in  the  answer  that  appellant  had,  in  the  meantime,  be- 
come a  party  to  the  bankruptcy  proceedings,  filed  its  claim  in  that  court 
against  Peklink,  asserted  its  mechanic's  lien  as  against  Doerhoefer,  and  in- 
sisted upon  its  payment  out  of  the  fund  of  $1,400  paid  to  the  trustee  by- 
Doerhoefer  in  settlement  of  the  balance  he  was  owing  Peklink ;  and  fur- 
ther, that  the  rights  and  liens  of  the  parties  were  thereupon  adjudicated  and 
determined  by  the  bankrupt  court  upon  the  issues  and  proof,  with  the  result 
that  appellant's  lien  debt  was  fixed  at  $866. fiO,  of  which  it  received  out  of  the 
fund  In  the  hands  of  the  trustee  paid  him  by  Doerhoefer  $426.76,  leaving 
$429.94  of  its  Hen  debt  unpaid. 

The  answer  of  Doerhoefer  pleads  the  foregoing  judgment  in  bar  of  appeU 
lant's  claim  against  him,  and  this  plea  of  res  judicata  having  been  sustained 
by  the  lower  court,  appellant's  petition  was  dismissed.  Doerhoefer  died  dur- 
ing the  pendency  of  the  action  in  the  lower  court,  or  after  its  decision  by- 
that  oourt,  and  it  was  thereupon  revived  against  the  executors  of  his  will. 
The  record  before  us  sustains  the  averments  of  the  answer,  to  the  effect  that- 
Doerhoefer  had  paid  Peklink  before  he  became  a  bankrupt  several  thousand 
dollars  of 'i;he  oontraot  price  ag^  the^woc)^  on 'the  housie  progressed,  and  that  - 
after  its  completion  by  Peklink's  trustee,  as  directed  by  the  bankru^  court,, 
there  was  found  to  be  due  the  estate  of  the  bankrupt  only  $1,400.  This  sum 
Doerhoefer,  by  order  of  the  court,  paid  to  the  trustee  of  the  bankrupt,  which, 
payment  operated  as  an  acquittance  and  release  to  him. 

It  will  not  be  denied  that  the  bankrupt  court  had  the  jurisdiction  to  deter^ 
mine  what  amount,  if  anything,  Doerhoefer  owed  the  bankrupt,  Peklink,  and 
to  require  the  payment  of  that  sum  to  his  trustee,  nor  will  it  be  denied  that 
that  court  had  like  jurisdiction  in  the  matter  of  applying  the  estate  of  the. 
bankrupt  to  the  payment  of  his  debts;  also  to  determine  liens  and  priori- 
ties among  creditors,  and  to  that  end  to  require  all  parties  in  interest  to  be 
made  parties  to  the  proceedings  in  bankruptcy.  This  being  true,  it  will  fur- 
ther be  borne  in  mind  that  the  bankrupt  court,  after  the  appellant  and  other 
creditors  of  the  bankrupt  asserting  mechanics'  liens,  together  with  Doer- 
hoefer, his  debtor,  had  become  parties  to  the  bankruptcy  proceedings,  di- 
rected the  trustee  of  the  bankrupt  to  complete  Doerhoefer's  house  as  the 
bankrupt  had  contracted  to  do;  otherwise  there  would  have  been  nothing 
due  the  latter's  estate  from  Doerhoefer,  and  consequently  nothing  to  be  paid 
creditors  holding  mechanics'  liens.  After  the  completion  of  the  house  by  the 
trustee  the  bankrupt  court  took  the  necessary  stops  to  ascertain  Doerhoefer' & 
indebtedness  to  the  estate  of  the  bankrupt,  and  after  the  taking  of  the  necea^ 
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-sary  proof  it  was  judicially  determined  that  the  Indebtedness  was  $1,400,  and 
that  this  amount  was  the  whole  of  it. 

It  was  next  adjudged  that  Doerhoefer  pay  the  above  sum  to  the  trustee  in 
bankruptcy,  which  he  at  once  did.  It  was  then  adjudged  that  appellant's 
Hen  debt  amounted  to  1866.60,  but  as  there  were  doubtless  other  lien  debts  of 
equal  dignity  entitled  to  share  pro  rata  with  that  of  appellant  in  the  tl,400 
paid  the  trustee  by  Doerhoefer,  appellant  was  further  adjudged  to  reooTer 
only  itR  share  of  the  $1,400,  which  was  $426.76,  leaving  $429.24  of  its  debt  un- 
paid. But  as  between  appellant,  the  other  lien  creditors  and  Doerhoefer, 
under  section  2463,  Kentucky  Statutes,  as  amended  March  91,  1896  (Acts  1896, 
pages  47-9),  Doerhoefer  was  discharged  from  liability  by  the  imymeut  to  the 
trustee  in  bankruptcy,  for  the  benefit  of  the  lien  holders,  of  the  $1,400,  es- 
pecially as  the  payment  was  made  in  obf>dienoe  to  a  judgment  of  court,  in  a 
proceeding  in  which  all  persons  having  an  interest  in  the  fund  to  be  distri- 
buted were  made  parties.  If  Doerhoefer  did  not  truly  account  to  the  estate 
of  the  bankrupt  for  the  full  amount  of  his  indebtedness  on  the  building 
contract,  appellant  should  have  advised  the  bankrupt  court  of  that  fact,  and 
itself  taken  such  steps  by  further  litigation,  or  appeal,  as  would  have  com- 
pelled n  full  disclosure  from,  and  an  accounting  by,  Doerhoefer.  But  having 
failed  to  prosecute  the  matter  further  in  the  bankrupt  court  and  accepted 
the  benefits  of  the  judgment  there  rendered,  it  is  too  late  for  appellant  by 
-another  action,  and  in  a  different  forum,  to  re-open  questions  that  were  set- 
tled by  the  former  judgment.  In  other  words,  the  plea  of  res  judicata  inter- 
posed by  the  answer  constitutes  a  good  defense  to  the  appellant's  action. 

The  cases  relied  on  as  authority  by  counsel  for  appellant  can  have  no  appli- 
cation to  a  case  in  which,  as  in  the  one  at  bar,  the  question  of  the  indebted- 
ness of  the  owner  of  the  property  sought  to  be  subjected  to  the  payment  of 
a  mechanic's  lien  created  by  contract  with  the  builder  has  been  litigated 
and  determined  by  a  court  of  competent  jurisdiction  in  a  previous  action  be- 
tween the  same  parties,  especially  where  the  judgment  in  the  former  action 
found  such  owner  indebted  to  the  contractor  in  a  named  sum,  which,  upon 
being  paid  by  him,  was  applied  by  the  court  to  the  payment  of  mechanios' 
liens  against  bis  property. 
Judgment  affirmed. 


SNELL  V.  PAYNE,  &c. 

(Filed  February  26,  1904— Not  to  be  reported.) 

Lands— Trusts— Married  women— Under  the  married  woman's  act  of  1894 
«11  of  the  estate  of  a  married  woman  in  lands  is  a  separate  estate,  and  where 
it  was  the  sole  discretion  of  a  trustee  to  sell  land,  and  where  land  was  sold 
and  the  proceeds  invested  in  other  land  which  was  not  held  under  the  will 
•at  all,  there  was  no  necessity  for  the  appointment  of  a  trustee  in  place  of  one 
resigned  In  order  to  invest  proceeds  of  land. 

J.  D.  &  G.  R.  Hunt  for  appellant. 

M>rton,  Webb  &  Wilson  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O.' Bear. 


SHELL  V.  PAYNE,  &0.  1837 

The  quesUou  preseoted  for  decision  by  this  appeal  is  as  to  the  nature  of  the 
title  taken  by  Mary  Powell  to  a  tract  of  land  in  Fayette  county,  Kentucky, 
which  had  been  conveyed  to  her  in  exchange  for  another  tract  of  land  in  Nel- 
son county,  Kentucky,  which  was  devised  to  her  by  her  father  by  the  sixth 
clause  of  his  will.  That  clause  reads  as  follows:  "I  will  and  devise  to  niy 
friend,  Nathaniel  Muir,  in  trust  for  my  daughter.  Mary  Powell,  two  hundred 
acres  of  land  where  William  Hampton  now  lives,  including  the  one  hundred 
and  forty-nine  and  one  half  acres  I  sold  to  the  Hamptons  and  John  Walling- 
ford  and  took  bick,  and  enough  land  from  the  field  directly  west  and  Fos> 
ter  field  to  make  two  hundred  acres,  and  enough  land  continuing  west  to- 
make,  at  t45  per  acre,  1055.  S:iid  trust  is  for  the  use  and  benefit  of  my  daugh- 
ter, Mary  Powell,  all  the  proceeds  or  income  arising  therefrom  for  the  use 
and  benefit  of  my  daughter.  Miry  Powell;  and  should  my  friend,  Nathaniel 
Mulr,  at  any  time  conclue  that  it  is  to  her  benefit  and  interest,  he  is  author- 
ized to  sell  the  same  and  invest  in  some  good  securities,  the  interest  of  which 
to  be  used  for  the  benefit  of  my  said  daughter,  Mary  Powell,  she  to  be  made 
equal  out  of  my  estate  with  all  my  other  children. " 

In  the  proceeding  in  the  Nelson  Circuit  Court  to  which  Mrs.  Powell  and 
her  husband,  and  her  trustee,  Nathaniel  Muir,  were  parties  it  was  alleged 
and  shown  that  it  was  to  the  advantage  of  the  said  cestui  que  trust,  Mary 
Powell,  that  an  exchange  be  made  by  the  sale  of  the  land  obtained  under  the- 
sixth  clause  above  named  for  a  certain  property,  designated  and  described,, 
which  lay  in  Fayette  county,  Kentucky.  The  court  decreed  that  the  exchange 
should  be  made,  and  it  was  made.  Thereupon  Nathaniel  Muir,  the  trustee, 
was  permitted  to,  and  did,  resign  as  trustee,  and  deed  was  taken  to  Mrs. 
Powell  and  her  children  by' the  consent  of  herself  and  her  husband,  without, 
the  trustee,  Mulr,  or  any  trustee  baing  nnmed  as  the  grantee  in  the  doed. 

It  is  the  contention  of  appellant  that  the  Fayette  county  land  conwyed  to 
Mrs.  Powell  is  in  some  way  affected  by  the  trust  created  under  the  will  of 
James  R.  Hughes,  father  of  Mary  Powell,  the  trust  created  by  th«  sixth 
clause  of  that  will.  Aside  from  the  discretion  vested  in  the  trustee  to  sell 
the  Nelson  county  land  devised  by  that  clause  of  the  will,  if  in  his  judgment 
it  was  deemed  desirable  to  do  so,  and  to  invest  the  proceeds  in  other  securi- 
ties for  the  benefit  of  Mary  Powell,  it  appears  that  the  will  created  only  a 
dry  trust.  At  the  time  the  will  of  James  R.  Hughes  was  written  the  es- 
tates of  married  women  to  land  in  this  State  were  either  general  or  separate. 
Under  the  statute  as  it  now  is,  and  has  been  since  18^,  and  as  it  was  at  the 
time  Mrs.  Powell  acquired  the  title  to  the  Fayette  county  land,  all  of  the 
estate  of  married  women  to  lands  in  this  Stnte  is  a  separate  estate.  It  is  now 
not  necessary  to  have  a  trustee  to  hold  the  title  of  the  married  woman's  sep- 
arate estate,  therefore,  it  was  not  material  that  Mrs.  Powell  had  not  a  trus- 
tee in  whom  could  be  vested  the  title  to  the  ITayette  county  land,  to  be  held 
by  him  for  her  use  under  the  will  of  her  father.  The  sole  discretion  of  the- 
trustee,  Muir,  seems  to  have  been  limited  to  his  selling  the  Nelson  county 
land,  and  investing  it  in  other  seourities  without  the  consent  of  the  bene- 
ficiary of  the  trust.  After  that  land  had  been  otherwise  sold  with  the  con- 
sent of  the  trustee  and  of  the  beneficiary  and  her  husband,  and  had  been  in- 
Tested  in  other  land  which  wa^^  not  held  under  the  will  at  all,  there  was  no 
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occasion  for  the  appointment  of  a  trustee  in  the  matter,  as  he  had  neither 
duty  to  perform  nor  discretion  to  exercise. 

We  ooncirr  in  the  judgment  of  the  circuit  court  that  neither  the  fact  that 
the  conveyance  to  Mrs.  Powell  of  the  Fayette  county  land  was  not  made  to 
her  trustee,  Nathaniel  Muir,  nor  the  fact  that  said  trustee  was  by  the  judg- 
ment of  the  Nelson  Circuit  Court  discharged  as  trustee  under  the  will  of 
Hughes,  in  any  way  afiPects  prejudicially  the  title  to  the  seventy-flve  acres  of 
Fayette  county  land  conveyed  to  Mary  Powell  and  her  children  by  R  M. 
Powell  as  aforesaid,  and  that  judgment  is,  therefore,  afllrmed. 


WEST  KENTUCKY  TKLEPHONE  CO.,  &o.  v.  PHARIS. 
(Filed  February  35,  1904— Not  to  be  reported.) 

1.  Damages— In  an  action  by  a  woman  fifty-eight  years  old  for  injuries 
resulting  from  catching  her  foot  in  the  loop  of  a  fallen  telephone  wire  in 
a  street,  a  judgment  of  $350  each  against  the  city  and  telephone  company 
will  not  be  disturbed  where  the  evidence  showed  the  injury  resulted  without 
contributory  negligence,  and  that  the  dangerous  obstruction  was  known  by 
the  city  and  telephone  company,  or  could  have  by  the  exercise  of  onlinary 
care  been  known  in  time  to  have  removed  it  and  prevented  the  injury. 

2.  Same— Contributory  negligence— Where  one  saw  an  obstruction  in  a  pub- 
lic street  on  a  previous  occasion  to  her  injury  resulting  from  it,  she  was  not 
guilty  of  contributory  negligence  in  coming  in  contact  with  it  when  she  was 
passing  the  street  at  6:30  o'clock  in  the  morning,  the  day  being  cloudy  and 
she  having  her  mind  on  a  sick  sister  with  whom  she  had  sat  up  the  night 
before. 

W.  J.  Webb,  Bobbins  &  Thomas  and  Ed.  Crossland  for  appellants. 

W.  H.  Hester  and  J.  N.  Crutchfleld  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellee,  Tennie  Pharis,  recovered  judgment  against  the  appellants. 
West  Kentucky  Telephone  Co.  and  the  City  of  Mayfield,  in  the  Graves  Cir- 
-cuit  Court,  for  $250  each  in  damages,  from  which  judgments  they  have  ap- 
pealed. 

On  the  night  of  January  27,  1002,  a  heavy  and  destructive  sleet  fell  in  the 
western  part  of  this  State,  which  broke  down  much  timber  and  many  wires 
and  poles  of  telephone  and  telegraph  companies  throughout  that  section. 
The  appellant,  West  Kentucky  Telephone  Co.,  lost  many  of  its  poles  and 
wires  by  this  sleet  in  and  contiguous  to  the  city  of  Mayfield.  Two  of  its  tele- 
phone poles,  with  their  wires,  fell  and  lay  across  the  south  end  of  Main  street 
near  its  intersection  with  College  street,  in  that  city.  Main  street  being  one 
over  which  tliere  was  much  travel.  These  telephone  poles  and  wires  were 
allowed  to  remain  down  and  in  and  across  Main  street  from  the  night  of 
January  27  to  the  10th  of  February,  1902,  on  which  last-named  date  the  ap- 
pellee, a  woman  fifty-eight  years  of  age,  while  passing  along  Main  street 
on  the  way  to  her  employment  at  a  factory  in  the  city,  caught  her  foot  in 
a  loop  of  the  telephone  wire  mentioned,  and  was  thrown  violently  down 
upon  the  street,  thereby   sustaining  the    dislocation   of  her  shoulder,  and 
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other  8erious  injuries  to  her  person,  for  which  she  recovered  of  appellants 
damages  as  stated.  At  the  time  of  the  accident  travel  by  pedestrians  was 
necessarily  confined  to  a  buaten  path  or  track  in  the  street  which  had  been 
made  z^ugh  by  vehicles  and  horses,  whereby  it  became  less  slippery  and 
dangerous  than  was  the  sidewalk,  which  had  temporarily  been  abandoned 
on  account  of  its  extremely  slippery  condition,  and  the  presence  thereon  of 
broken  limbs  of  trees  and  other  debris. 

It  further  appears  from  the  evidence  that  the  telephone  wires  at  the  place 
of  the  accident  were  partly  submerged  by  Ice  and  snow,  but  in  places  stood 
up  above  the  Ice  and  snow  in  loops,  which  seemed  to  be  especially  true  of 
their  condition  directly  in  the  traveled  way  which  was  followed  by  the  ap- 
pellee. At  the  time  of  the  accident  appellee  wns  carrying  in  one  hand  a 
bucket  containing  her  dinner,  and  in  the  other  an  umbrella  to  protect  her 
from  the  snow  that  wns  then  falling. 

We  are  of  opinion  that  the  several  elements  essential  to  a' recovery  have 
been  shown  to  exist  in  this  case,  as  the  evidence  conduced  to  prove,  first, 
that  the  presence  of  the  fallen  wires  in  the  street  rendered  travel  thereon  un> 
der  the  circumstances  dangerous  to  pedestrians;  second,  that  the  appehlee 
was  injured  thereby  without  any  contributory  negligence  on  her  part;  third, 
that  the  dangerous  obstruction  of  the  street  by  the  fallen  wires  was  known, 
or  by  the  exercise  of  ordinary  care  could  have  been  known,  to  the  appellants 
in  time  for  them  to  have  removed  the  same,  and  thereby  prevented  appel- 
lee's injuries. 

It  was  primarily  the  duly  of  appellant  telephone  company  to  use  ordinary 
care  to  keep  its  poles  and  wires  in  repair,  and  if  they  fell  in  the  street  to 
prevent  them  from  remaining  therein  to  the  interruption  or  injury  of  per- 
sons traveling  thereon,  and  if  the  presence  in  the  street  of  the  wires  made 
travel  thereon  dangerous,  and  appellee's  injuries  were  sustained  by  reason 
thereof,  the  telephone  company  was  and  is  responsible'  in  damages  for  such 
injuries,  if  it  knew,  or  by  the  exercise  of  ordinary  care  could  have  known,  of 
the  presence  in  the  street  of  the  wires  in  time  to  have  removed  them,  and 
thereby  prevented  appellee's  injuries.  It  was  likewise  the  duty  of  the  city 
to  exercise  ordinary  care  to  see  that  its  streets  were  kept  reasonably  safe  for 
the  use  of  persons  traveling  thereon,  and  though  the  telephone  company  may 
have  been  negligent  in  allowing  its  wires  to  so  obstruct  the  street  as  to  ren- 
der it  dangerous  to  the  traveling  public,  and  by  reason  thereof  appellee  was 
injured,  if  the  dangerous  condition  of  the  street  thus  caused  by  the  presence 
of  the  telephone  wires  was  known,  or  by  the  exercise  of  ordinary  care  could 
have  been  known,  to  the  city  In  time  for  it  to  have  removed,  or  caused  the 
telephone  company  to  remove,  the  wires  before  appellee  was  injured,  and  it 
failed  to  do  50,  it  thereby  became  equally  responsible  with  the  telephone 
•company  to  appellee  for  the  damages  resulting  from  her  injuries. 

The  law  appliciible  to  the  case  at  bar  has  been  repeatedly  declared  by  this 
oourt,  in  the  following  cases:  City  of  Covington  v.  Asman,  24  Ky.  Law 
Rep.,  415;  City  of  Covington  v.  Johnson,  24  Ky.  Law  Rep.,  602;  City  of 
Wlckliflfe  V.  Moring,  24  Ky.  Law  Rep.,  419;  City  of  Ijouisvllle  v.  Johnson,  24 
Ky.  Law  Rep.,  6-5;  City  of  Midway  v.  Lloyd,  24  Ky.  Law  Rep.,  2448;  City 
of  Carlisle  v.  Secrest,  25  Ky.  Law  Rep. ,  886. 

It  is,  however,  insisted   for  appellants  that  inasmuch  as  it  was  admitted 
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by  appellee  in  her  testimony  before  the  jury  that  the  wire  over  which  she  fell 
had  been  seen  by  her  on  a  previous  ocoaslon,  she  must  be  presumed  to  have 
known  of  its  presence  at  the  time  of  the  accident,  and  of  the  necessity  of 
avoiding  contact  with  it;  therefore,  in  failinK  to  avoid  such  contact  she 
was  guilty  or  contributory  negligence,  for  which  reason  the  peremptory  in- 
struction asked  by  appellants  should  have  been  given  by  the  court.  It  ap- 
pears from  the  evidence  that  appellee  saw  the  fallen  wire  four  days  before  re- 
ceiving her  injuries,  as  she  was  walking  along  Main  streot.  The  view  thus> 
obtained  was  merely  accidental,  and  at  most  cursory.  According  to  the  au- 
thorities, general  knowledge  of  the  existence  of  such  an  obstruction  on  the 
part  of  one  who  is  injured  by  contact  with  it  is  not  of  itself  sufficient  to 
show  contributory  negligence,  though  it  is  A  fact  competent  to  be  considered 
by  the  jury  in  determining  whether  the  person  injurrxi  was  or  not  guilty  of 
such  negligence. 

It  must  be  borne  in  mind  that  the  appellee's  Injuries  were  received  at  the 
early  hour  of  six  and  a  half  o'clock  on  the  morning  of  a  cloudy  day  as  she 
was  hurrying  to  her  work  through  the  falling  snow,  with  her  mind,  as  she 
testified,  dwelling  upon  the  serious  condition  of  her  sick  sister  whom  she.'' 
had  attended  through  the  greater  part  of  the  previous  night.;  Under  such 
circumstances  it  is  not  strange  that  she  should  have  forgotten  the  presence 
of  the  fallen  wires,  or  the  danger  of  catching^ her  foot  in  one  of  their  loops. 

In  the  Modern  Law  on  Municipal  Corporations,  section  18W2,  it  is  said: 
"The  fact  that  plaintiff  had  knowledge  of  the  dangerous  condition  of  a  street 
will  not  prevent  his  recovery  if  he  uspd  reasonable  diliflrenoe  to  prevent  in- 
jury, hence  his  traveling  on  a  sidewalk  known  to  l)e  out  of  repair  is  not  neg- 
ligence of  itself.  It  may  be  evidence  of  negligence  to  use  a  street  in  a  dan- 
gerous condition,  but  it  is  not  negligence  as  a  matter  of  law."    *    *    * 

It  is  further  said  in  section  1294  of  the  same  work :  **  Although  a  person  is 
perfectly  familiar  with  the  dangerous  condition  of  a  sidewalk  by  reason  of 
its  frequent  use,  yet  if  through  forgetfulness  he  walks  into  a  hole  in  such 
walk,  and  is  thereby  injured,  it  is  not  contributory  negligence." 

In  City  of  Carlisle  v.  Secrest,  25  Ky.  Law  Rep. ,  336,  which  was  an  action 
similar  to  the  one  at  bar,  this  court  said  :  ''The  evidence  shows  that  appellee 
knew  of  the  defective  condition  of  the  sidewalk  in  question,  but  momenta- 
rily forgot  it.  The  fact  that  a  pedestrian  knows  generally  of  the  defect  in 
a  sidewalk  does  not  make  his  use  thereof  negligence  per  se. " 

In  City  of  Maylleld  v.  Guilfoyle,  23  Ky.  Law  Rep.,  43,  this  court  also  said: 
*'lt  can  not  be  fairly  said,  as  a  matter  of  law,  that  appellee  was  guilty  of  con- 
tributory negligence  by  forgetting  for  the  time  the  existence  of  the  defect." 

From  the  foregoing  authorities  it  is  clear  that  che  trial  court  could  not 
have  held,  as  a  matter  of  law,  that  the  appellee  was  guilty  of  contributory 
negligence  in  the  matter  of  receiving  her  injuries;  consequently  the  peremp- 
tory instruction  was  properly  refused.  An  examination  of  the  instructions 
given  and  refused  convinces  us  that  the  trial  court  did  not  err  as  to  the  law 
of  the  case.  Those  given  told  the  jury  in  substance  that  in  order  to  author- 
ize a  verdict  for  the  appellee  they  must  believe  fi-om  the  evidence,  first,  that 
the  falling  of  the  telephone  wires  in  the  street  rendered  travel  thereon  dan- 
gerous to  pedestrians  using  the  same  with  ordinary  care;  second,  that  appel- 
lee was  thereby  injured  while  using  the  street  with  such  care;  third,  that 
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the  dangerous  obstruction  of  the  street  by  the  fallen  wires  was  known,  or  by 
the  exercise  of  ordinary  care  could  have  been  known,  to  the  appellants  in 
time  to  have  enabled  them  to  remove  them,  and  thereby  prevent  appellee's 
injuries.  We  think  the  finding  of  the  jury  in  appellee's  favor  is  reasonably^ 
sustained  by  the  evidence. 

There  can  be  no  doubt  from  the  evidence  of  the  seriousness  of  appellee's  in- 
juries. They  confined  her  to  bed  or  room  for  about  six  months,  during 
which  time  she  suffered  greatly,  both  physically  and  mentally,  and  was  in- 
capacitated from  doing  work  of  any  kind.  She,  therefore,  lost  the  whole  of 
that  time,  and  incurred  a  considerable  medical  bill,  to  say  nothing  of  the 
partial  permanent  disability  under  which,  by  reason  of  her  injuries,  she 
must  labor  for  the  remainder  of  her  life,  whereby  her  earning  capacity  has 
been  reduced  one-half,  for  it  was  shown  by  the  evidence  that  she  was  earning 
tl  per  day  in  a  woolen  mill  at  the  time  she  was  injured,  whereas  her  wages 
since  that  time  have  not  exceeded  85  cents  per  day.  In  view  of  the  character 
and  extent  of  appellee's  injuries  we  are  of  opinion  that  the  amount  of  dam-- 
ages  allowed  her  by  the  jury  was  moderate  in  the  extreme. 

The  record  being  free  from  prejudicial  error,  the  judgment  is  affirmed.. 
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(Filed  February  36,  1904. ) 

Evidence— In  an  action  affecting  title  to  land  derived  from  one  since  de- 
ceased, testimony  was  incompetent  which  purported  to  give  the  statements^ 
of  the  deceased  with  reference  to  the  transaction  at  the  time  the  land  was. 
sold. 

J.  Smith  Hays  for  appellant. 

B.  B.  Golden  and  James  D.  Black  for  appellees. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Both  appellant  and  appellee  claim  to  have  derived  title  to  the  land  in  con- 
troversy from  Benjamin  Eve.  The  right  to  the  land  depends  upon  the  loca- 
tion of  the  beginning  corner  of  the  tract  sold  by  Eve  to  appellee  Campbell^ 
as  appellant  bought  to  the  latter's  line.  Campbell  claims  the  beginning 
corner  is  located  on  what  is  known  in  this  record  as  the '* reverse  line," 
which  was  a  boundary  line  to  a  fifty-acre  tract  owned  by  Sol  Campbell^, 
while  appellant  claims  the  beginning  corner  is  located  at  a  different  place  in. 
Sol  Campbell's  line  to  a  tract  of  land  known  as  the  Hiram  Campbell  land» 
but  then  owned  by  Sol  Campbell.  The  title  bond  from  Eve  to  appellee  calla 
to  begin  in  Sol  Campbell's  line  "at  the  nearest  point  to  Young's  creek."  So 
one  of  the  litigants  claims  that  "the  point"  is  in  a  line  to  one  tract  of  land 
which  belonged  to  Sol  Campbell,  while  the  other  claims  that  it  is  in  a  line  of 
another  tract  of  land  which  then  belonged  to  Sol  Campbell.  This  statement 
is  made  to  show  that  the  solution  of  the  question  at  Issue  depends  upon  the 
ascertainment  of  the  location  of  the  beginning  corner  of  the  appellee's  sur- 

vol.  25—116 
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vey  and  to  show  the  importatioe  of  his  testimony  touching  the  issue,  as  ap- 
4)ellant  claims  that  its  admission  was  highly  prejudicial  to  him. 

Benjamin  Kve.  through  whom  both  claim  to  have  derived  title  to  their  re- 
^fspectJlye  tracts  of  land,  was  dead  when  the  case  was  trieil,  as  was  Sol  Camp- 
bell and  John  G.  P]ve.  The  appellant  was  not  present  when  the  transaction 
and  conver»ition  took  place  det-ailed  by  the  appellee  in  his  eTidenoe.  The 
appellee  was  introduced  as  a  witness  for  himself,  and  over  the  objection  of 
Appellant,  testified  that  at  the  time  he ''traded  for  the  land  the  witness, 
Benjamin  Eve,  John  G.  Eve  and  Sol  Campbell  were  on  the  land  looking  at 
it.  They  were  on  the  reverse  line  near  where  it  crosses  the  county  road,  and 
near  this  side  at  a  point  defendant  claims  his  beginning  corner:  that  in  talk- 
ing about  the  trad«>  Ben  Eve  asked  Sol  Campbell,  who  was  present,  if  he  did 
not  have  a  survey  on  top  of  that  ridge,  to  which  Campbell  replied  that  he 
tlid;  that  he,  Ben  Eve,  then  said  to  the  defendant  that  he  would  make  the 
bi'glnning  of  the  boundary  he  was  selling  him  on  top  of  that  ridge  on  Sol 
•Uampbell's  line  at  the  nearest  point  to  Young's  ci-eek,  and  that  they  agreed 
•on  that  point  as  the  beginning,  and  were  in  sight  of  it  at  the  time.  The  old 
man,  Kve.  pointed  to  a  large  tree  on  top' of  the  ridge  at  the  place  defendant 
«claiin.>4  as  his  bi*ginning,  and  said  they  would  i):-"^!!!  right  thereon  Sol's  line.'* 

Was  it  competent  for  the  appellee  to  testify  to  the  transaction  with  and 
«tjiteinents  of  Benjamin  Eve  detailed  by  him? 

Subsection  2,  section  (MHJ,  Civil  Code  of  Practice,  reads  as  follows :  •  *  ♦ 
""Subject  to  the  provisions  of  subsection  7  of  this  section,  no  person  shall  t€»s- 
tlfy  forhimsi»lf  concerning  any  verbal  statement  of.  or  any  transaction  with, 
•or  any  act  done,  or  omitted  to  be  done  by,  an  infant  under  fourteen  years  of 
«ge,  or  by  onu  who  is  of  unsound  mind  or  deid  when  the  testimony  is  offered 
to  be  given,  except  for  the  purpose  and  to  the  extent  of  affecting  one  who  is 
living,  and  who,  when  over  fourteen  years  of  age  and  of  sound  mind,  heard 
«uch  statement,  or  was  present  when  such  transaction  took  place,  or  when 
€uch  act  was  done  or  omitted  unless  ♦  ♦  *  the  decedent,  or  a  representa- 
tive of,  or  som.^  on  ^  interested  in.  his  estate  shall  have  testified  against  such 
person  with  reference  thereto. "     ♦    *    ♦ 

Counsel  fpr  appt^liee  is  of  the  opinion  that  because  Benjamin  Eve's  estate 
is  not  affected  hy  the  testimony  it  is  competent.  The  appellant  who  claims 
■through  Eve  is  affected  by  it,  and  he  was  not  present  when  the  transaction 
^ook  place  and  the  statements  were  made.  The  section  of  the  Code  quoted 
-<ieclares  that  no  person  shall  testify  for  himself  concerning  any  verbal  state- 
ment of,  or  any  transaction  with,  or  any  act  done  by.  one  who  is  detid  when 
the  testimony  is  offered  to  be  given,  except  for  the  purpose  and  to  the  extent 
of  affecting  one  who  is  living  and  who,  when  over  fourteen  years  of  age,  and 
of  sound  mind,  heard  such  st:itement,  or  was  present  when  such  transaction 
Cook  place,  or  when  such  act  was  done,  unless  the  decedent  or  a  representa- 
tive of  or  some  one  interested  in  his  estate  shall  have  testified  against  such 
person  with  reference  thereto.  No  such  testimony  was  offered  as  contem- 
plated by  the  proviso  in  the  subsection.  If  Eve's  heirs  still  owned  the  land 
claimed  by  appellant,  and  had  the  same  controversy  with  appellee  as  exists, 
appellee  would  not  be  competent  to  give  the  evidence  in  question,  for  if  he 
was  permitted  to  do  so  he  might  thus  induce  a  verdict  for  himself,  and  de- 
,prive  the  heirs  of  their  land.    The  effect  of  his  evidence  is  exactly  the  same 
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^0  to^tlie'rights  of  the  appellant,  as  It  would  have  been  on  the  right  of  the 
lielra  of  Eve  in  the  supposed  case.  His  evidence  would  tend  to  establish  the 
tsorner  claimed  by  him  in  the  one  case  as  in  the  other.  The  testimony  was 
"Oilglnal  In.'oharacter  to  the  prejudice  of  appellant,  who  was  claiming  under 
■and  through  the  decedent,  whose  stiitements  and  acts  are  proven.  It  was  In- 
-competent.  (Whalen  v.  Nisbet,  &c.,  95  Ky.,  464.)  This  conclusion  is  sup- 
<ported  by  the  cases  of  Turner  v.  Mitchell,  &c.,  22  Ky.  Law  Rep.,  1784; 
Townsend,  &c.  v.  Wilson,  &c.,  24  Ky.  Law  Hep.,  1388. 

It  Is  urged  that  appellant  is  not  entitled  to  make  the  question  here  as  to 
'the  competency  of  the  evidence,  because  he  moved  to  exclude  all  the  evl- 
"deioe  given  by  the  appellee,  some  of  it  being  competent.  While  he  made  ft 
^tnntlon  to  exclude,  he  had  made  his  objection  to  the  admission  of  the  evidence 
^hen  offered,  and  excepted  to  the  ruling  of  the  court  in  admitting  it.  It  is 
«:eolte€i  4n  the  biJl  of  exceptions  that  "the  plaintiflP  objected  to  all  this  evi- 
-tlenoe  when  called  for,  and  the  court  overruled  the  objection  and  he  excepted, 
-and  Hfter  it  was  heard  the  piaintifif  moved  the  court  to  exclude  it  from  the 
-jury.'"*  So  he  had  preserved,  the  right  to  have  the  action  of  the  court  re- 
viewed here  before  he  made  the  unnecessary  motion  to  exclude  the  evidence. 
The  languaf?e  of  the  motion  shows  he  only  moved  to  exclude  the  part  of  the 
-evidence  objected  to  as  inoomt)etent.  But  if  he  had  moved  to  have  excluded 
•all  the  testimony  of  appellant  after  objections  and  exceptions  to  its  admis- 
•slon,  he  would  not  have  thereby  forfeited  the  right  he  had  previously  re- 
served. Neither  the  case  of  Worthloy's  Adm'r,  &c.  v.  Hammond,  76  Ky., 
-612,  or  Williams'  Ex'or,  &c.  v.  Williams,  &'c.,  90  Ky.,  34,  hold  to  the  con- 
trary. Ill  neither  of  these  cases  had  there  been  any  objections  to  the  admis- 
sion of  the  evidence,  only  to  the  competency  of  the  witness.  The  appellant's 
■objeotion  should  have  been  sustained  to  the  evidence  of  appellee  which  we 
liave  quoted. 

Th«  jQd^ment  is  reversed  for  proceedings  consistent  with  this  opinion. 


'CUMBERLAND  TELEPHONE  AND  TELEGRAPH  CO.  v.  WARNER. 
(Filed  February  26,  1904— Not  to  be  reported. ) 

1.  Bamages — A  verdict  for  11,000  damages  to  one  who  was  injured  while 
■driving  along  a  public  highway  by  a  telephone  pole  falling  on  him  as  a  re- 
snftt  of  workmen  stretching  the  wires  so  taut  as  to  cause  it  to  break,  the  evi- 
<^eDoe  conducing  to  show  that  his  injuries  were  permanent. 

d.  Same--*Instructions— An  instruction  using  the  word  skillful,  defining 
-ordinary  oare  and  negligence,  was  not  objectionable  in  an  action  to  recover 
4for  injuries  sustained  by  a  falling  telephone  pole,  the  business  of  operating 
•a  franchise  along  a  highway  necessarily  requiring  a  certain  amount  of  skill 
•and  prudence. 

Willis  A  Todd  and  Turner  &  Turner  for  appellant. 

W.  B  Moody  and  W.  O.  Jackson  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  at  the  time  the  cause  of  this  contrpversy  arose,  was  operat- 
tng  ajranohlse.  which  its  name  indicates,   along  the  right  of  way  of  the 


1844  OUMBEBLAND  T.  &  T.  CO.  9.  WABNEB. 

turnpike  road  leadiQg  from  Eniinenoe  to  New  Castle,  in  Henry  oounty',  Cexk^ 
tuoky.  On  the  9th  day  of  October,  1902,  its  employes  were  engaged  in* 
stretching  its  wires,  so  as  to  take  the  slack  out  of  them,  and  at  the  same 
time  appellee  was  driving  a  two-horse  wagon  along  the  pike  in  queatlon; 
when  immediately  opposite  one  of  the  poles  of  appellee,  without  any  wam-^ 
ing,  it  broke,  about  seven  or  eight  feet  from  the  ground,  under  the  teDslon 
of  the  wires,  which  were  being  drawn  taut,  and  was  thrown  with  great  foroe- 
into  the  highway,  striking  appellee  upon  his  head, knocking  him  off  the  seat 
of  the  wagon  into  the  trace  chains  of  the  harness  upon  which  he  rested,  hlft- 
foot  being  caught  in  one  of  the  wheels,  and  severely  straining  and  injurinft- 
his  leg.  The  gentleness  of  his  team,  coupled  with  the  fact  that  they  beoame- 
entangled  in  the  wires  thrown  Into  the  highway,  perhaps  saved  appellee- 
from  being  killed. 

To  recover  damnges  for  the  injury  received  this  action  was  Instituted.  Tbe- 
issues  raised  liy  the  pleadings  are  the  negligenoe  of  the  appellant  in  maintain-^ 
ing  an  imperfect  and  dangeroas  jmle  on  the  highway,  and  the  extent  and 
permaneocy  of  appellee's  injury.  A  trial  resulted  in  a  verdict  in  favor  otT 
appellee  in  the  sum  of  $1,000,  of  which  appellant  is  now  complaining. 

The  first  error  alleged  is  instruction  No.  1,  given  by  the.opurtit  to^the  Jury^ 
defining  ordinary  care  and  negligence,  which  ^  as  follows:  * 'Ordinary  oare- 
is  that  degree  of  care  usually  exercised  by  ordinarily  prudent  and  skiUfuk 
men  in  like  occupations  and  under  circumstances  similar  to  those  proved  lik 
this  case.    The  failure  to  exercise  such  care  is  negligence. ' ' 

The  objection  of  appellant  to  this  instruction  is  to  the  additioB  of  the  word 
"skillful.*'  We  are  not  deeply  impressed  with  this  objection.  It  may  b»- 
true  that  the  word  is  not  ordinarily  used  in  the  instruction  defining  ordinary 
care  and  negligence,  but  it  does  not  follow  that  it  is  technically  incorrect  for- 
that  reason.  The  business  of  operating  a  franchise  along  a  highway  by 
means  of  agencies  which  may  endanger  the  lives  or  limbs  of  the  traveling 
public  necessarily  requires  a  certain  amount  of  skill,  as  well  as  prudenoe» 
in  carrying  forward  the  business  in  hand.  One  may  be  prudent  without 
being  skillful ;  or  skillful  without  being  prudent.  It  would  appear  that  the- 
operation  of  a  franchise,  such  as  the  one  under  consideration,  with  doe  re- 
gard to  the  safety  of  the  public,  requires  at  least  an  ordinary  amount  of  both 
prudence  and  skill;  and  whil«  the  addition  of  the  word  ** skillful'*  may  bft- 
unusual,  we  are  iqclined  to  believe  that  it  is  technically  correct.  This  iden» 
tical  instruction  was  passed  upon  in  the  case  of  the  Southern  Bailway  Co.  lik 
Kentucky  v.  E.  V.  Otis'  Adm'r,  in  an  opinion  of  this  court,  delivered  Feb- 
ruary 9,  1901,  in  which  it  is  said  in  regard  to  the  addition  of  the  word  **6kill« 
ful"  complained  of  here:  "This  word  is  not  commonly  used  by  the  courts  lik 
the  definition  of  ordinary  care,  but  it  is  hard  to  distinguish  the  dlfferenoe- 
between  the  instruction  as  given  by  the  court  and  the  meaning  of  the  ordi- 
nary definition.  By  this  instruction  no  especial  skill  was  required.  Ordi- 
nary skill  is  supposed  to  be  possessed  by  ordinary  men  in  conducting  the  bus- 
iness in  which  they  are  engaged.  The  word  "skillful,"  as  used,fdid  not  add 
a  new,  distinct  or  different  standard,  but  6nly  required  what  should  be  re- 
quired of  ordinary  men  in  the  business  in  which  they  are  engaged." 

The  second  error  complained  of  is  that  the  court  submitted  to  the  jury  the- 
question  of  the  permanency  of  appellee's  injury,  it  being  insisted  that  th» 
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^^Tldenoe  in  the  case  did  not  authorize  it.  The  CAse  of  Louisville  Southern 
Railway  Co.  v.  Minogne,  90  Ky.,  869.  is  relied  on  in  support  of  this  position. 
jfLn  examination  of  the  opinion  shows  that  the  evidence  on  this  subject  was 
^morely  conjectural.  The  court  said:  "While  absolute  certainty  as  to  the  re- 
-stilt  of  an  injury  should  not  be  required,  yet  a  mere  conjecture,  or  even  a 
l>r«ibabllity,  does  not  warrant  the  giving  of  damages  for  future  disabilityi 
'Which  may  never  be  realized.  The  future  e£fect  of  the  injury  should  be 
shown  with  reasonable  certaipty  to  authorize  damages  upon  the  score  of  per- 
manent injury^  This  was  not  done  in  this  case.  The  evidence  shows  that 
^he  appellee  is  as  likely  to  entirely  recover,  and  perhaps  iu  a  short  period  of 
^Ime,  as  she  is  to  be  permanently  affected  by  the  injury." 

In  the  case  at  bar  the  evidence  on  the  question  of  the  permanency  of  the 
injury  is  contained  in  the  testimony  of  three  physicians.  Dr.  McQinnis  said : 
^*In  this  case  I  almost  know  he  will  never  be  as  stout  as  he  was  formerly. 
If  lie  ever  gets  the  same  kind  of  twist  as  he  got  before,  it  will  throw  him 
tMolc  into  the  same  condition.  Just  the  stepping  on  a  cob,  and  he  will  have 
t>rouble  much  more  easily  than  if  it  had  not  been  sprained.  *  *  *  i  think 
ft  will  be  a  long  time,  if  he  gets  well  at  all.  He  may  get  so  that  he  will  be 
•comfortable,  and  he  can  now  do  a  right  smart  work ;  he  is  not  wholly  un- 
able to  work,  but  if  he  should  twist  his  back  again  he  would  suffer  the  same 
Intense  pain.'^ 

Dr.  Bllison  said:  *'Yes,  sir,  I  am  Inclined  to  think  Mr.  Warner  is  perman- 
•ently  injured,  should  he  continue  his  mode  of  life  he  is  living  now  as  a  work- 
Ing  man.^' 

Dr.  Nutall,  who  was  introduced  by  appellant,  in  answer  to  a  question 
lUild:  *'WeH,  if  that  pole  struck  him  a  severe  blow,  I  take  it  for  granted  the 
tension  of  the  wires  is  so  very  great,  and  there  being  quite  a  number  of 
them,  the  tension  must  have  been  very  great  that  broke  the  pole  and  pulled 
It  into  the  middle  of  the  road,  and  I  take  it  for  granted  if  it  struck  him  any 
place  it  knocked  him  almost  into  eternity,  and  might  have  upset  him  some; 
and  from  the  combination  of  circumstances,  if  all  this  be  the  case,  it  is  liable 
to  injure  him  permanently.  A  man  fastened  in  a  wagon  and  struck  by  a 
teli^phone  pole  might  as  well  be  shot  by  a  canuon  ball. " 

This  evidence  shows,  as  certainly  as  the  testimony  of  medical  men  not  pos- 
^esited  of  the  power  of  prevision  can,  that  appellee  was  permanently  injured 
by  the  accident  which  happened  to  him,  and  was  far  beyond  the  evidence 
"whloh  was  given  on  the  same  subject  in  the  Minogue  case.  The  witnesses, 
who  are  denominated  by  appellant's  counsel  as  experts,  it  seems  to  us,  fairly 
qualified  themselves  on  the  subject  about  which  they  were  interrogated,  al- 
though we  are  not  prepared  to  admit  that  their  evidence  is  such  as  might  be 
denominated  expert  testimony.  The  accident  which  happened  was  caused 
by  the  breaking  of  a  defective  pole;  that  it  was  defective  is  shown  beyond 
•question.  The  real  issue  on  this  point  was  whether  or  not  the  defect  could 
have  been  discovered  by  ordinary  diligence.  Both  of  these  witnesses  saw  the 
pole,  and  the  subject  of  their  testimony  was  as  to  the  difSculty  or  ease  in  dls- 
'Oovering  the  defect;  and  a  careful  study  of  this  testimony,  as  a  whole,  re- 
sults In  the  belief  that  it  was  competent  for  the  purpose  for  which  it  was  in- 
troduced, 

TlM  remaining  error  complained  of  is  the  permission  given  by  the  court  to 
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appellee's  oounsel  to  ask  one  of  appellant's  witnesses,  on  oross-examinatlon^ 
aa  to  the  relative  size  of  appellant's  poles  and  those  of  the  Home  Telephone 
Oo.  along  the  same  highway.  A  comparison  of  the  poles  of  the  two  ooiupan^ 
les,  perhaps,  did  not  serve  to  throw  any  light  upon  the  issues  being  trled» 
but  the  answer  of'  the  witness,  if  not  favorable  to  appellant,  certainly  waft- 
not  detrimental  to  its  interest. 
For  these  reasons  the  judgment  is  affirmed. 


NORMAN,  &o.  V.  CENTRAL  KENTUCKY  ASYLUM. 
(Filed  February  26,  1904-:-Not  to  be  reported.) 

1.  Lunatics— Void  judgment— Where  the  inquest  of  lunacy  wa«  void  be*- 
Dause  there  was  no  service  of  process,  as  provided  by  statute,  an  notion  by  aik 
asylum,  where  the  lunatic  was  confined,  for  maintenance  can  not  be  inain^ 
tained,  and  a  judgment  against  such  person  was  void  in  such  aetioB. 

9.  Limitation  of  actions— Where  an  action  was  finally  commenced  by  thfr 
filing  of  an  amended  petition  and  the  issuance  of  process^  the  running  of  tb^ 
statute  of  limitation  ceased  at  that  time. 

Percy  N.  Booth  and  S.  B.  Kirby  for  appellant. 

Holt  &  Alexander  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Flrsl  Dtvteion. 

Opinion  of  the  court  by  Judge  Barker. 

Joanna  C.  Norman  was,  on  the  15th   day  of  July,  1897,  by  an  iDqaisitloi^ 
beld  in  the  Jefferson  Circuit  Court,  Criminal  Branch,  adjudged  to  be  Snsane, 
and  was  committed,  by  judgment  of  the  court,  to  the  keeping  of  the  Centra) 
Kentucky  Asylum   as  a  pauper  lunatic,  where  she  has  been  confined  ever 
since. 

Subsequently  she  seems  to  have  inherited  a  small  estate,  consisting  of  rea) 
property,  situated  in  Louisville,  and  on  the  9th  day  of  April,  1001^  the  ap- 
pellee filed  its  petition  in  the  Jefferson  Circuit  Cwirt,*  Chnncery  Division* 
where  it  sought  to  subject  the  estate  of  the  lunatic  to  the  payment  of  her 
board  and  maintenance,  at  the  rate  of  1200  per  year,  under  the  provisions  of 
section  257  of  the  Kentucky  Statutes. 

To  this  proceeding  the  Louisvilln  Trust  Co. ,  which  had  been  appointed* 
by  order  of  the  Jefferson  County  Court,  committee  of  the  lunatic,  was  niade- 
a  party,  and  filed  an  answer,  putting  in  issue  the  right  of  appellee  to  charge 
the  lunatic  at  the  rate  of  8200  per  year  for  her  board  and  maintenanee,  anci 
contending  that  1150  per  year  was  all  that'could  be  lawfully  charged  against 
her.  Subsequently  it  seems  to  have  been  discovered  that  Joanna  C.  Nop* 
man  had  not  been  served  with  summons  in  the  proceeding  by  which  she  was- 
adjudged  to  be  a  lunatic,  and  was  not  l^efore  the  court  at  the  time  of  the  ad- 
judication, and  that,  therefore,  under  the  principle  announced  in  Steward  ▼, 
Taylor,  23  Ky.  Law  Rep.,  677,  and  Taylor  v.  Moore,  Id.,  1672,  the  judgment, 
was  void;  w^hereupon  the  appellee,  on  the  87th  day  of  January,  190S,  filed 
what  it  called  an  amended  and  supplemental  petition,  wherein  it  sets  f ortlb 
all  of  the  facts  as  herein  stated,  and  alleges  that  it  had  supported  and  main*- 
^Ined  the  lunatic  for  six  years,  caring  for  and  furnishing  her  with  everx^ 
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thing  necessary  for  her  comfortable  support  and  maintenance;  that  these- 
things  were  necessary  for  the  comfort  and  health  of  the  patient*  and  that  she 
thereby  became  indebted  to  it  in  the  sum  of  1150  per  annum  for  her  board 
and  maintenance  during  the  period  elapsing  from  the  dat«  of  her  reception* 
by  appellee  until  the  filing  of  the  amended  and  supplemental  petition. 

Prior  to  the  filing  of  this  pleading  the  action,  so  far  as  appellee  was  con- 
cerned, was  based  upon  the  judgment  rendered  in  the  inQuisition  of  lunacy; 
but  this  was  a  necessary  and  complete  abandonment  of  all  procedure  based! 
upon  that  judgment,  becaiise,  being  void  for  want  of  process,  its  effect  was. 
as  if  it  had  not  been  rendered.  On  the  29th  day  of  April,  1903,  an  agreed  or- 
der was  entered,  by  which  all  pleadings  filed  prior  to  January  27^  1006^ 
were  withdrawn,  and  stricken  from  the  files.  The  amended  pleading,  set- 
ting up  a  cause  of  action  based  upon  the  common-law  remedy  for  necessaries 
furnished  the  lunatic,  was,  by  this  order,  the  beginning  of  this  action.  The 
■ummons  issued  upon  this  pleading  was  executed  by  delivering  a  copy  to  the 
Louisville  Trust  Co.,  as  committee,  and  a  copy  to  the  lunatic  in  person. 

Section  2161  of  the  Kentucky  Statutes  is  as  follows:  "A  committee  shall 
not  be  appointed  for  the  idiot,  lunatic  or  person  charged  to  be  imbecile  or 
Incompetent,  who  is  a  resident  of  this  Commonwealth,  unless  he  has  been 
heretofore,  or  may  hereafter  be.  found  to  be  such  by  the  judgment  of  the  cir- 
cuit or  county  court  of  the  county  of  his  residence,  upon,  the  inquest  of  a 
jury,  as  provided  in  this  chapter."    *      *    ♦ 

Section  53  of  the  Civil  Code  of  Practice  provides  that  "if  the  defendant  be 
of  unsound  inind  the  summons  must  be  served  on  him  and  on  one  of  the  fol- 
lowing named  persons,  if  residing  within  the  county,  viz.,  on  his  commit- 
tee; or  if  he  have  no  committee,  on  his  father;  or  if  he  have  no  father,  on: 
his  guardian;  or  if  he  have  no  guardian,  on  his  wife;  or  if  he  have  no  wife, 
on  the  person  having  charge  of  him."    *    *    * 

Both  the  committee  and  the  guardian  ad  litem,  who  have  been  appointed: 
to  defend  for  the  lunatic,  flle<i  answers  to  the  amended  and  supplemental 
petition;  that  of  the  guardian  put  in  issue  all  of  its  allegations,  and  pleaded, 
affirmatively,  the  five  years*  statute  of  limittition.  Upon  final  hearing  the- 
chancellor  rendered  a  judgment  in  favor  of  appellee  for  $1)00,  being  at  the- 
rate  of  $150  per  year  for  che  six  years.  From  this  judgment  this  appeal  is 
prosecuted.  The  first  question  presented  is  whether  or  not  the  lunatic  was- 
properly  Ijefore  the  court  on  the  amended  and  supplemental  petition. 

Inasmuch  as  the  inquest  of  lunacy  was  void  for  want  of  proper  process,  It. 
follows  that  there  could  be  no  appointment  of  a  committee  for  her.  (Section. 
2151,  Kentucky  Statutes,  supra.)  As  she  had  no  lawful  committee,  the  ser- 
vice of  summons  on  the  Louisville  Trust  Co.,  as  committee,  was  void;  and. 
as  there  was  no  service  on  any  of  the  other  persons  enumerated  in  sectlonr 
58  of  the  Code,  it  follows  that  the  defendant  was  not  before  the  oourt,  and 
the  judgment  against  her  is  void.  As  this  case  must  be  reversed  lor  this, 
reason,  we  deem  it  proper  to  point  out  that  the  evidence  in  nowise  supports, 
the  judgment  on  the  issues  raised  by  the  answer  of  the  guardian  ad  litem  to- 
the  amended  and  supplemental  petition.  This  pleading  controverted  the  al- 
legation of  the  lunacy  of  Joanna  C.  Norman,  and  the  entire  evidence  oo  tbifr 
point  is  contained  in  the  following  answer,  by  the  superintendent  of  appel- 
"  ee,  to  a  question  propounded  to  him:  *'I   have  only  known   her  for  aboQ^ 
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three  years,  and  in  that  time  her  physical  condition  has  been  fairly  ffood; 
but  her  mental  oondition  has  incapacitated  her  from  labor  of  any  kind." 

The  judgment  covers  the  keep  and  maintenance  of  Joanna  G.  Norman  for 
six  years;  during  three  of  them  the  superintendent  knew  nothing  of  her 
whatever;  and  as  to  the  remaining  three  he  does  not  state  that  she  was  a 
lunatic  at  all,  but  simply  that  her  mental  condition  incapacitated  her  from 
labor  of  any  kind.  While  the  lunatic  was  liable  under  an  implied  contract 
for  necessaries  furnished  her  (Coleman  v.  Frazier,  8  Bush,  900;  Pearl  v. 
McDowell,  3  J.  J.  Marsh.,  858),  it  is  essential  that  the  lunacy  should  be  es- 
tablished by  sufficient  evidence;  that  the  articles  furnished  were  necessary 
for  her  comfort,  and  the  charge  therefor  reasonable. 

This  action,  as  finally  presented,  was  commenced  by  the  filing  of  the 
■amended  and  supplemental  petition  and  the  issuance  of  process,  and  the 
irunning  of  the  statute  of  limitations  ceased  at  that  time. 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  with  this 
opinion. 


HALL  V.  HALL. 

(Filed  February  28,  1904— Not  to  be  reported.) 

Divorce  and  alimony— Excessive  judgment— Where  the  husband  is  well  ad- 
vanced in  years,  In  an  action  by  the  wife  for  divorce  and  alimony,  where  the 
evidence  Is  conflicting,  the  estate  of  the  husband  being  worth  only  about 
^3,500,  a  judgment  allowing  the  wife  alimony  of  S'3,000,  this  amount  and  the 
oosts  reaching  about  12,600,  Is  excessive,  and  out  of  proportion  to  the  ability 
of  the  husband  to  pay. 

Lee  &  Hester  for  appellant. 

Jas.  F.  Webb  and  R.  E.  Johnston  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion   of  the  court  by  Chief  Justice  Burnam. 

The  appellee.  Rose  Hall,  brought  this  action  against  her  husband,  W.  S. 
Hall,  under  section  2124  of  the  Kentucky  Statutes  for  alimony  and  mainten- 
ance upon  the  ground  of  cruelty,  settled  aversion  and  failure  to  make  suit- 
able provision  for  her  support.  At  the  same  time  she  sued  out  a  general  at- 
tachment against  his  property.  The  answer  was  a  traverse  of  all  the  affirma- 
tive allegations  contained  in  the  petition.  Upon  final  submission  of  the 
case  the  trial  court  decided  that  appellee  was  entitled  to  a  judgment  of  di- 
vorce mensM  et  thoro,  and  for  t2,000  alimony,  and  that  all  the  real  estate  of 
appellant  be  sold  to  pay  same,  with  interest  and  cost,  including  an  allow- 
ance of  ll.MJ  to  her  attorneys.  Appellant,  W.  S.  Hall,  asks  a  reversal  of  the 
judgment  for  alimony  aud  the  allowance  to  appellee-'s  attorney.  It  appears 
from  the  pleadings  and  proof  that  appellant  and  appellee  were  married  on 
the  1st  day  of  April,  1871,  and  lived  together  as  husband  anjd  wife  from  that 
time  In  the  same  neighborhood  until  the  16th  day  of  June,  1002,  when  ap- 
pellee voluntarily  abandoned  the  home  of  appellant,  taking  with  her  their 
youngest  daughter  and  the  bulk  of  the  household  furniture.  It  Is  developed 
by  the  proof  that  for  several  years  prior  to  appellee's  withdrawal  from  the 
home  of  her  husband  that  they  had  lived  very  unhappily  together,  and  that 
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«lie  had  repeatedly  threatened  to  take  the  step  which  she  finally  did.     The 
main  ground  of  complaint  was  that  her  husband  had  transferred  the  affec- 
tion due  to  her  as  his  wife  to  another  woman,  and  smarting  under  this  real 
or  fancied  injury,  she  had  grown  unhappy,  and  was  habitually  disagreeable 
to  her  husband  in  their  domestic  relations,  and  often  gave  vent  to  her  feel- 
ings in  abusive  talk  to  and  about  him  to  their  neighbors  and  friends.  Three 
oblldren  were  born  to  them,  one,  now  a  married  woman  about  tliirty  years 
of  age,  a  son  about  grown,  and  a  daughter  fifteen  years  of  age.    The  older 
daughter  and  son  testified  in  behalf  of  the  father,  the  youngest  daughter  be- 
ing the  chief  witness  for  the  mother.    It  would  be  unprofitable  to  review  in 
detail  the  various  criminations  and  recriminations  proven   in  the   record. 
The  sole  question  we  have  the  power  to  consider  upon  this  appeal   is  the 
reasonableness  of  the  amount  allowed  to  appellee  by  way  of  alimony.    It  is 
shown  that  appellant  is  a  farmer  by  occupation,  well  advanced  in  years; 
that  he  owns  a  tract  of  eighty  acres  of  land  worth  about  $1,600,  and  four- 
:fifth8  of  a  tract  of  one  hundred  and  twenty-five  acres,  the  remaining  one-fifth 
l^elonging  to  his  wife,  worth  about  SI, 600,  and  about  1250  or  1800  worth  of 
personal  property,  consisting  of  two  horses,  a  cow,  some  hogs,  and  household 
plunder,  all  his  property  being  worth  lin  the  aggregate  not  exceeding  t8,600. 
There  is  some  evidence  in   the  record  conducing  to  show  that  he  may  have 
-some  little  money.     This  evidence   is,  however,  very  vague  and  uncertain. 
It  also  appears  that  he  had  paid  to  appellee  as  temporary  alimony  1175,  and 
that  the  judgment  in  this  case  in  favor  of  appellee,  with  interest  and  cost 
of  the  suit,  which  is  very  large,  including  the  allowance  to  her  attorneys  of 
^150,  will  approximate  $2,500.     In  other  words,  appellant  is  adjudged  to  pay 
a  sum  equal  to  two -thirds  of  his  entire  estate,  and  in  default  of  payment 
thereof  his  lands  are  directed  to  be  sold  by  the  master  commissioner.     The 
petition  In    this  case  did  not  pray  for  a  divorce,  but  only  for  alimony  and 
maintenance,  and  whilst  the  judgment  decrees  divorce  from  bed  and  board, 
this  judgment  under  the  statute  does  not  bar  either  dower  or  appellee's  dis- 
tributable rights  In  appellant's  estate  In  the  event  she  should  survive  him. 
It  seems,  therefore,  entirely  probable  that  his  entire  estate  would  be  swept 
away  If  the  judgment  were  enforced.    There  Is  no  fixed  rule  laid  down  In 
this  State  for  determining  the  amount  of  alimony  which  should  be  allowed, 
but  it  is  manifest  that  the  allowance  made  by  the  trial  court  Is  grossly  ex- 
•cessive  and  out  of  all  proportion  to  the  residue  of  appellant's  estate  or  his 
ability  to  pay.    Appellant  owns  one  hundred  and  eighty  acres  of  land,  the 
two  tracts  are  contiguous,  and  both   have   dwelling  houses  on  them.     We 
think,  therefore,  that  appellee  should  have  been  adjudged  by  way  of  alimony 
one- third  of  the  one  hundred  and  eighty  acres,  or  sixty  acres,  so  laid  off  as 
to  include  one  of  the  dwelling  houses,  if  possible,  and  adjoining  the  twenty- 
five  acres  owned  by  her,  for  her  use  and  occupation  during  her  life,  or  whilst 
living  apart  from  her  husband,  one  horse  and  one  cow  in  lieu  of  the  jngment 
for  $3,000,  and  that  the  attorneys'  fee  allowed  her  counsel  should  be  reduced 
from  $160  to  $100. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  in  conformity  with  this  opinion. 
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BRAMBLETTE,  &o.  v.  DEPOSIT  BANK  OF  CARLISLE,  KY. 

(Filed  February  26,  1904— Not  to  be  reported. ) 

Banks— Interest— Limitation— Where  a  note  was  executed  to  a  bank,  pay- 
able twelve  months  after  dat^,  where  there  was  no  interest  reserved,  the  note- 
being  in  lieu  of  an  old  one  in  which  the  interest  for  the  ensuing  year  was 
included,  it  was  not  placed  upon  the  footing  of  a  foreign  bill  of  exchange 
pursuant  to  section  4S3,  Kentucky  Statutes,  and  the  five  year  statute  of  lim- 
itation does  not  apply. 

Kennedy  &  Dickson  and  Lewis  Apperson  for  appellants. 

Wood  &  Ross  and  John  I.  Williamson  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  instituted  on  a  note  which  reads  as  follows: 

'*l2.82a.80.  Carlisle,  Ky.,  January  25,  1893. 

"Twelve  months  after  dat^e  we  promise  to  pay  to  the  Deposit  Bank  of  Car- 
lisle, Ky. ,  or  order,  12,322.80.  for  value  received,  negotiable  and  payable  at 
the  -Deposit  Bank  of  Carlisle,  Ky.,  with  interest  at  the  rate  of  8  per  centum 
per  annum  after  maturity  until  paid.  The  drawers  and  endorsers  hereof 
waive  presentment,  protest  and  notice  of  dishonor. 

*'BRAMBLETTE  &  GIBSON." 

For  some  years  previous  to  the  date  of  the  execution  of  the  note  in  suit 
Bramblette  &  Gibson  became  indebted  to  the  Deposit  Bank  of  Carlisle  by 
overdrafts  for  which  they  executed  a  note.  The  note  was  renewed  from 
time  to  time,  in  which  the  various  amounts  of  interest  which  had  or  were  to- 
accrue  thereon  were  embraced.  On  January  20,  \M02,  the  note  amounted  to 
$2,150.80.  and  on  that  date  the  n(«te  In  suit  for  $2,82-3.80  was  executed,  pay- 
able twelve  months  after  date.  In  which  was  embraced  $172  interest  for  the 
ensuing  year.  This  was  computtnl  on  the  note  for  $2,150  80.  The  appellants^ 
pleaded  that  under  the  charter  of  the  bank  the  note  was  placed  upon  the  foot- 
ing of  foreign  bills  of  exchange,  therefore,  the  five-year  statute  of  llmltAtion 
bars  a  recovery  on  the  note.  It  will  be  observed  that  the  note  in  question  is 
made  payable  to  the  order  of  the  bank.  The  question  here  is.  was  the  not-e 
discounted  in  the  meaning  of  the  spt^cial  provision  of  the  charter  of  the  bank* 
It  is  not  claimed  for  appt^llant  that  the  note  wasdiscounted  In  contemplation 
of  section  4S.S,  Kentucky  Statutes,  which  reads  as  follows:  "Promissory 
notes,  payable  to  any  person  or  to  a  corporation,  and  payable  and  negotiable 
at  any  bank  incorporated  under  any  law  of  this  Commonwealth,  or  organized 
in  this  Commonwealth  under  any  law  of  the  United  States,  which  shall  be 
endorsed  to,  and  discounted  by,  the  bank  at  which  the  same  is  payable,  or 
by  any  other  of  the  banks  in  this  Commonwealth,  as  above  specified,  shall 
be,  and  they  are  hereby,  placed  on  the  same  footing  as  foreign  bills  of  ex- 
change. ' ' 

The  phraseology  of  the  statute  differs  from  that  of  the  charter  of  appellee. 
In  construing  the  provision  of  the  stritutes  this  court  In  Louisville  Banking 
Co.  V.  Buchanan^  107  Ky.,  125.  held  that  the  note  could  be  placed  upon  the 
footing  of  a  foreign  bill  of  exchange  under  the  provision  of  the  statute  when 
three  separate  distinct  facts  existed :  First,  It  must,  by  its  terms,  be  made 
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payable  to  a  person  or  corporation  at  a  bank  incorporated  under  a  law  of  this. 
Commonwealth,  or  of  the  United  States;  second,  it  must  be  endorsed  to  the- 
bank  bj  the  payee  or  holder  thereof;  third,  it  must  be  discounted  by  the 
bank  t>akin^  out  the  interest  in  advance  and  paying  the  balance  of  the  pro- 
ceeds of  such  note  to  the  vendor.  The  court  gave  the  statute  the  same  con- 
struction in  Magoffin  v.  The  BoyJe  National  Bank  of  Danville,  24  Ky.  Law 
Rep.,  685.  The  General  Statutes  contain  a  provision  substantially  the  same 
as  section  488  of  the  Kentucky  Statutes,  and  this  court,  in  Nicholson,  &c.  v. 
National  Bank  of  New  Castle,  92  Ky.,  251,  and  Stevens  v.  Gregg,  80  Ky., 
466,  interpreted  the  General  Statutes  the  same  as  it  has  section  488,  Ken- 
tucky Statutes. 

The  provision  of  appellee's  charter  under  consideration  reads  as  follows: 
**This  corporation  shall  have  the  right  to  employ  any  portion  of  their  capital 
stock  in  the  purchase  or  discount  of  foreign  and  domestic  bills  of  exchange 
and  promissory  notes  made  negotiable  and  payable  at  the  office  of  said  com- 
pany, or  at  any  of  the  lianks  or  branches  of  t>anks  chartered  by  this  Com- 
monwealth or  national  btinks,  and  any  such  promissory  notes  purchased  or* 
discounted  by  said  corporation  shall  be,  and  they  are  hereby,  placed  on  the 
same  footing  with  foreign  bills  of  exchange,  and  remedy  may  be  had  thereon 
jointly  or  severally  against  the  drawers  and  indorsers,  and  with  like  effect." 

This  court,  in  Eastln,  &o.  v.  Third  National  Bank  of  Cincinnati,  102  Ky., 
64,  had  under  consideration  a  clause  of  the  charter  of  the  New  Farmers  Bank 
of  Mt.  Sterling,  which  was  almost  identical  with  appellee's  charter  which  we 
have  quoted.  It  appeared  in  that  case  that  T.  H.  Eastin  and  L.  D.  Wilson 
presented  to  the  New  Farmers  Bank  at  Mt.  Sterling  their  promissory  note 
for  $3,(XiO,  ptiyablo  to  its  order  six  months  after  date.  The  bank  accRpted  the 
note  and  retained  the  $120,  which  was  8  per  cent,  interest  on  the  13,000  for 
six  mouths,  and  placed  to  Wilson's  credit  $2,280.  The  court  held  that  the 
note  was  discounted,  and  in  so  holding,  said:  "So  the  case  turns  upon  what 
is  meant  by  discount.  The  bank  deducted  the  $120  as  interest  from  the 
amount  lent  at  the  time  the  loan  was  made;  in  other  words,  took  the  inter- 
est in  advange  at  the  rate  of  8  per  cent,  for  six  months.  In  Bouvier's  Law 
Dictionary  discount  is  defined  to  be  'Interest  reserved  from  the  amount  lent 
at  the  time  of  making  a  loan.'  The  Century  Dictionary  definrfs  discount  in 
finance  *to  purchase  or  to  pay  the  amount  of  in  cash,  less  a  certain  per 
cent.,  as  a  promissory  note,  bill  of  exchange,  etc.,  to  be  collected  by  the  dis- 
counter or  purchaser  at  maturity. '  *  *  *  Bank  discount  Is  simple  Inter- 
est paid  in  advance  and  received,  not  on  the  sum  advanced  In  the  purchase, 
but  on  the  amount  of  the  note  or  bill.  Counsel  for  appellant  cites  Flexner 
V.  Bank  of  the  U.  S.,  8  Wheaton,  461,  to  sustain  his  position,  but  we  are  of 
the  opinion  that  it  sustains  the  opposing  view.  The  court  said:  'What  is' It 
to  discount'?  Has  it  not  a  right  to  take  an  evidence  of  the  debt  which  arises, 
from  the  loan!''  If  it  is  to  discount,  must  there  not  be  some  chose  in  action 
or  written  evidence  of  a  debt,  payable  at  a  future  time,  which  Is  to  be  the 
subject  of  the  discount?  Nothing  can  be  clearer  than  that  by  the  language 
of  the  commercial  world,  and  the  settled  practice  of  banks,  a  discount  by  a 
bank  means  ex  vl  termini  a  deduction  or  draw  back  made  upon  Its  advances 
or  loans  of  money  upon  negotiable  paper,  or  other  evidences  of  debt,  payable^ 
at  a  future  day,  which  are  transferred   to  the  bank. '    We  think  that  wheov 
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the  appellants  presented  the  note  to  the  New  Farmers  Bank,  and  the  bank 
i^tained  the  interest  and  credited  Wilson  with  the  balance  of  the  note,  that 
the  bank  discounted  it. " 

In  the  case  at  bar  there  was  no  interest  reserved.  In  fact  there  was  no 
money  loaned  from  which  it  could  be  reserved.  It  was  simply  the  execution 
-of  a  new  note  for  an  old  debt,,  in  which  was  included  the  interest  for  the  en- 
'suing  year.  It  was  not  a  discounting  of  a  note  under  the  definition  given 
in  the  Eastin  case,  hence  was  not  placed  upon  the  footing  of  a  foreign  bill  of 
exchange,  and  the  fifteen,  and  not  the  five,  years'  statute  of  limitation  ap- 
plies. 

The  judgment  is  affirmed. 
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(Filed  February  26,  1904— Not  to  be  reported. ) 

Lands— Liens— A  Judgment  ordering  a  sale  of  land  to  satisfy  lien  debts 
will  not  be  disturbed  where  it  does  not  appear  that  it  can  not  be  advantage- 
•on sly  divided. 

W.  H.  Barnes  for  appellant. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  was  instituted  on  four  promissory  notes,  aggregating  $179, 
which  had  been  executed  for  the  purchase  money  on  fifty  acres  of  land. 
Three  of  the  notes  had  matured;  the  other  had  not.  The  court  gave  judg- 
ment for  the  amount  of  the  notes  which  had  matured,  aud  ordered  a  sale  of 
the  entire  tract  to  pay  the  judgment. 

There  are  no  other  liens  upon  the  land,  and  all  of  the  notes  were  held  by 
the  plaintiff.  A  reversal  is  sought  upon  the  ground  that  the  land  is  not  sus- 
ceptible to  division  without  material  impairment  of  its  value.  This  fact  is 
averred  in  the  answer,  but  accompanied  with  a  statement  of  the  reason  of  the 
pleader  for  such  conclusion,  to  wit:  "The  limited  number  of  acres  contained 
in  said  tract  and  its  being  of  no  considerable  value." 

Subsection  3,  section  «94,  provides  that  where  liens  are  held  by  same  party 
the  court  may  order  the  sale  of  enough  of  the  property  to  pay  the  debt  then 
due,  unless  it  appears  that  the  land  is  not  susceptible  of  advantageous  divi- 
sion. There  is  no  question  but  what  the  court  should  refuse  to  order  the  sale 
of  land  to  satisfy  a  part  of  a  lien  debt  which  is  diie  where  the  land  is  not 
?>usceptlble  of  advantageous  division  or  for  some  other  reason  that  the  sale 
would  cause  a  sacrifice  of  the  piwperty,  or  seriously  prejudice  the  interests  of 
the  defendant.  Where  a  reason  Is  given  in  an  answer  for  the  averment  that 
the  land  is  not  susceptible  of  advantageous  division  the  court  will  determine 
whether  the  reaK)ns  given  will  support  the  averment.  If  the  reasons  given 
show  that  the  conclusion  of  the .  pleader  is  erroneous,  the  court  will  so 
adjudge,  just  as  it  has  adjudged  that  a  house  and  lot  can  not  be  advantage- 
ously divided  (Faught  v.  Henry,  13  Bush,  471),  and  that  a  tract  of  thirty 
acres  of  land  can  be  advantageously  divided.     (Sears  v.  Henry,  18  Bush,  414.) 

Fifty-acre  tract  may  be  divided,  and  the  fact  that  it  is  of  little  value  does 
-not  indicate  it  can  not  be  advantageously  divided. 

Judgment  is  affirmed. 


TAGEB  V.  NATIONAL  B.  &  L.  ABS'N.  1853: 

ORAIG  V.  WELSH,  HACKLEY   COAL  AND  OIL  CO. 

(Filed  February  26,  1904— Not  to  be  reported.) 

•  1.  Practice-^-Where  the  lower  court  dismissed  a  petition  and  adjourned  for- 
the  term,  it  had  not  jurisdiction  to  disturb  a  judgment  except  in  a  direct  pro^ 
oeeding  for  a  new  trial. 

2.  Same— An  amended  petition  can  only  be  filed  in  a  pending  action  or- 
proceeding. 

J.  H.  Wilson  for  appellant. 

J.  Smith  Hays  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellant  sued  appellee  in  the  Knox  Circuit  Court.  The  court  sus^ 
tained  a  demurrer  to  the  petition,  and  dismissed  it.  An  appeal  was  prose- 
cuted to  this  court,  and  the  judgment  was  aflBrmed.  Afterwards  appellant, 
moved  to  redocket  the  case,  and  tendered  and  offered  to  file  an  amended  peti« 
tion,  and  the  court  overruled  both  motions.  Complaint  is  made  of  that, 
action  of  the  oourt. 

When  the  lower  court  dismissed  the  petition  and  adjoumecUfor  the  term,  it. 
had  no  control  over  the  judgment.  It  had  no  jurisdiction  to  disturb  it,  ex^ 
cept  in  a  dioaot  proceeding  (U  at  all)  foir  a  n«w  trial.  This  was  not  sought. 
At  the  time  the  motions  were  made  the  judgment  was  in  full  force  and 
effect.  The  action  was  not  pending  in  oourt,  as  it  had  been  dismissed.  Tbe^ 
petition  had  lost  its  efficacy,  and  did  not  exist  for  amendment,  as  the  ac- 
tion in  which  it  was  filed  as  the  initial  step  was  no  longer  pending.  Ai^ 
amended  petition  can  only  be  filed  in  a  pending  action  or  proceeding.  This, 
conclusion  Is  supported  by  Houston  v.  Kidwell,  12  Ky.  Law  Rep. ,  887. 

The  judgment  is  affirmed. 


YAGER  V.  NATIONAL  BUILDING    AND  LOAN  ASSOCIATION. 

(Filed  February  26,  1904-Not  to  be  reported. ) 

Building  and  loan  association— In  a  defense  to  an  action  by  a  building  ands 
loan  association  on  the  idea  that  it  was  not  "a  going  concern'*  at  the  time- 
of  the  institution  of  the  action,  the  plea  of  the  defendant  in  netting  up  thi& 
defense  being  insufficiently  pleaded,  the  trial  oourt  erred  in  sustaining  a  de^ 
murrer  to  it. 

W.  B.  Gaines  and  C.  P.  Motley  for  appellant. 

J.  G.  Covington  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

L.  R.  Porter  borrowed  of  the  appellee  the  sum  of  $2,500,  for  which  he  exe-- 
outed  and  delivered  his  note.  At  the  same  time^he  subscribed  for  twenty-five> 
shares  of  appellee's  stock,  of  the  par  i{^lue  of  $100  each,  and  by  the  terms  of 
his  contract  agreed  to  pay  monthly  the  sum  of  $16  as  dues  upon  this  stocky 
$12.60  interest,  and  $8.76  cents  premium,  until  such  time  as  the  monthly  pay^ 
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inents  and  dlvldeDds  accruing  on  the  stock  should  equal,  the  sum  Qf  td,500,  at 
which  time  the  note  was  to  be  deemed  paid. 

Simultaneously  with  the  execution  and  delivery  of  this  note  Porter  and 
wife  executed  and  delivered  to  appellee  a  mortgage  upon  several  pieces  of 
real  estate  in  Bowling  Green,  Ky.,  one  of  which  is  known  as  lot  No.  23,  and 
which,  as  will  hereafter  appear,  is  involved  in  this  litigation.  Subsequently, 
on  the  25th  day  of  April,  1899,  L.  R.  Porter  sold  lot  No.  23  to  appellant,  fop 
the  sum  of  11,500.50,  $350  of  which  was  paid  in  cash;  for  1769.60  he  executed 
and  delivered  his  promissory  notes,  and  for  the  balance  of  1600  he  agreed  to, 
and  did,  assume  the  payment  of  tsro  of  the  mortgage  debt  due  from  Porter 
to  the  appellee,  to  be  paid  in  monthly  installments  of  $7.25,  in  the  way  of 
■dues,  interest  and  premiums,  until  the  full  sum  of  $500  should  be  paid  to  ap- 
pellee. 

After  the  deed  from  Porter  and  wife  to  appellant  was  received  by  him  he 
made  seventy-six  monthly  payments  of  $7.26  each,  and  tlien,  on  July  81,  189S, 
assuming  that  the  debt  to  appellee  was  paid,  he  gave  it  notice  that  its  debt 
was  extinguished,  and  he  would  pay  no  more,  demanding  that  it  release  the 
lien  it  helJ  upon  lot  No.  23,  which  was  refused;  thereupon  he  instituted  this 
action  In  equity,  setting  forth,  substantially,  the  foregoing  facts,  and  pray- 
ing that  the  cloud  on  his  title,  caused  by  the  unreleased  lien  in  question,  be 
removed. 

The  petition,  among  other  things,  contains  this  allegation:  "That  it  was 
a  part  of  the  consideration  of  said  transfer  from  said  Porter  to  the  plaintiff 
(appellant)  that  the  plaintiff  was  to  assume  to  pay  said  debt  to  the  defendant 
(api)ellee)  in  in.stallments  of  $7.25  each  month  to  the  defendant  in  the  way  of 
dues,  interest  and  premiums  on  said  mortgage  debt  of  1600  so  long  as  same 
should  renmin  unpaid;  that  said  agreement  between  siiid  Porter  and  this 
plaintiff  was  sanctioned  by  and  agreed  to  by  the  defendant,  and  thereupon 
defendant  accepted  plaintiff  as  a  stockliolder  in  said  association,  and  said 
PorteV  transferred  to  plaintiff  his  said  shares  of  stock,  which  was  by  defend- 
ant transferred  on  its  books  to  this  plaintiff." 

The  petition  also  contains  the  usual  plea  of  usury  which  <x5curs  between 
building  and  loan  associations  and  their  borrowing  members  when  the  time 
of  settlement  arrives. 

The  answer  denies  the  usury,  pleads  that  it  is  not  a  "going  concern,"  and 
•is  doing  no  business  except  winding  up  its  affairs,  being  in  liquidation; 
"that  on  the  8th  day  of  October,  1901,  at  a  regular  annual  meeting  of  the 
stockholders  of  defendant,  it  was  determined  that  defendant  should  go  into 
voluntary  liquidation,  and  the  din'ctors  of  defendant  were  authorized  and 
directed  to  convert  all  of  the  assets  into  cash,  and  distribute  the  proceeds  to 
the  stockholders  as  rapidly  as  possible;"  and  by  way  of  counterclaim,  it 
states  the  account  existing  between  it  and  appellant,  showing  him  to-be  in- 
debted to  it  in  the  sum  of  $886.72,  with  interest  at  the  rate  of  6  per  cent,  per- 
annum  from  July  81,  1898,  until  paid,  for  which  It  prayed  Judgment,  and 
for  the  enforcement  of  its  mortgage  lien  on  lot  No,  28.  Appellant  filed  a  r»- 
ply,  and  an  amended  reply,  to  which  general  demurrers  were  sustained,  and 
which  were  afterwards  formally  withdrawn. 

Afterwards,  on  the  4th  day  of  June,'  1908,  appellant  filed  what  he  calls  a 
^'re-reply''  to  the  answer  and  counterclaim  of  appellee,  this  pleading  being 
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in  lieu  of  the  reply  and  amended  reply  withdrawn.  The  only  allegation  of 
this  last  pleading  which  we  deem  necessary  now  to  notice  is  that  which  puts 
in  issue  the  allegation  of  the  answer,  that  appellee,  prior  to  the  institution 
of  this  action,  had,  by  resolution  of  its  stockholders,  (^one  into  liquidation. 
A  general  demurrer  to  the  re-reply  was  flled  and  sustained ;  whereupon 
the  appellant  declining  to  plead  further,  his  petition  was  dismissed,  and  a 
Judgment  rendered  in  favor  of  appellee,  as  claimed  in  its  answer  and  coun- 
terclaim, for  $33(5.72,  with  interest  from  July  81,  1?9S,  until  paid,  and  enforc- 
ing the  mortgage  lien.  Except  the  issue  as  to  appellee's  having  gone  into 
liquidation,  the  questions  raised  by  the  pleadings  in  this  case  are  of  law. 
Appellant,  by  his  pleadings  and  the  exhibits,  shows  that  he  assumed  the 
position  of  Porter  in  regard  to  the  $5()0  of  the  latter's  debt  to  appellee,  and 
that  stock  in  appellee,  representing  this  sum,  was  set  aside  to  him;  also  that 
he  was  accepte<i  and  received  as  a  stockholder,  and  stood,  with  reference  to 
it,  exactly  as  Porter  had  stood  before  the  transfer;  in  other  words,  he  became 
a  borrowing  member  to  that  extent,  ond  entitled  to  settle  with  appellee  pre- 
cisely as  Porter  would  have  had  to  settle,  had  he  not  entered  into  the  con- 
tract with  him. 

The  question  then  arises,  how  was  appellant  to  settle  with  the  appellee? 
The  rule  by  which  settlements  between  borrowing  members  and  building 
and  loan  associations  are  made  is  so  well  established  as  to  need  no  citation 
of  authority  now.  If  the  settlements  are  made  while  the  corporation  is  a 
* 'going  concern,"  then  the  debtor  is  entitled  to  credit  on  his  debt  by  all  of 
the  sums  paid  by  him,  whether  as  interest,  premiums  or  dues,  under  the 
rule  of  partial  i)ayment8.  it  having  been  assumed  by  the  court  that  his  un- 
distributed dividends  will  offset  the  dues  paid;  on  the  other  hand,  if  the  cor- 
poration is  in  liquidation,  then  he  is  entitled  to  credits  only  by  premiums 
and  interest  paid,  his  rights  as  to  the  dues  paid  by  him  being  reserved  until 
the  affairs  of  the  corporation  are  finally  adjusted.  This  rule  is  conceded  by 
the  learned  counsel  for  api>ellant;  but  he  contends,  first,  that  appellant  had 
severed  his  relation  with  appellee  on  the  31st  day  of  July,  189><,  at  which  time 
he  ceased  to  make  payments.  As  it  appe^irs,  however,  that  at  this  time,  ac- 
cording to  his  own  ctilculation,  he  still  owed  appellee  |75,  which  he  neither 
paid  nor  tendered,  he  could  not  be  considered  as  having  withdrawn  as  a 
member  of  the  corporation.  (Globe  Building  and  Loan  Association  v.  Spill- 
man,  23  Ky.  Law  Kep..  1431.) 

Appellant  further  contends  that  the  corporation  could  not  go  into  voluntary 
liquidation,  so  as  to  defeat  his  right  to  a  settlement  with  it  as  a  "going  con- 
•cern,"  and  thus  obtain  credit,  not  only  for  the  interest  and  premiums  paid, 
but  also  for  the  dues.  This,  as  a  proposition  of  law,  was  decided  adversely 
to  him  in  the  case  of  Kminence  Building  and  Loan  Association  v.  Bohannon, 
Si  Ky.  Law  Rep.,  1589. 

The  remaining  question  for  adjudication  is  whether  or  not  appellee  was  a 
"going  concern"  at  the  time  of  the  institution  of  this  action.  It  does  not 
api^ear  under  what  authority  appellee  was  incorporated,  and  we  are,  there- 
fore, unable  to  determine  how  it  could  be  dissolved.  Assuming  for  the 
moment  that  it  was  incorporated  under  the  present  corporation  law,  the  al- 
legations of  the  answer,  even  If  undenied,  are  not  sufficient  to  show  that  it 
^as  lawfully  placed  in  liquidation.    Section  561,  Kentucky  Statutes,  author- 
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Ises  the  dissolutioD  of  adj  oorporation  organized  under  the  present  corpora- 
tion law,  by  the  consent  in  writing  of  the  owners  of  a  majority  of  its  shares 
of  stock,  unless  otherwise  provided  in  the  articles  of  incorporation,  or  amend- 
ments thereto.  The  answer  does  not  allege  that  the  resolution  which  la 
pleaded  was  passed  by  a  majority  of  the  owners  of  the  shares  of  stock  of  the 
oorporation,  and  the  imperfect  allegation  which  is  made  on  this  subject  ia 
placed  in  issue  by  the  reply. 

The  question  as  to  how  a  corporation  may  go  into  liquidation  is  exhaus- 
tively discussed  in  the  case  of  Economy  Loan  Association,  &o,  v.  Paris  Ice- 
Co.,  24  Ky.  Law  Bep.,  107.  This  opinion  makes  it  unnecessary  to  further 
discuss  this  phase  of  the  question.  The  manner  of  settlement  between  appel- 
lant and  appellee  turns  upon  the  question  as  to  whether  or  not  it  was  a  '  'going 
concern"  at  the  time  it  was  made.  The  judge  of  the  trial  court  evidently 
entertained  the  v(ew  that  appellee  was  in  liquidation,  and  the  judgment  ren- 
dered was  based  upon  this  view.  His  attention  seems  not  to  have  been  called 
to  the  fact  of  the  insufficiency  of  appellee's  pleading  on  this  question,  nor  to- 
the  further  fact  that  the  allegation  which  was  made  as  to  the  liquidation 
was  placed  In  issue  by  the  reply.  Had  his  attention  been  so  directed  he  would 
doubtless  have  overruled  the  demurrer  to  the  first  paragraph  of  the  reply,, 
or  carried  It  back  to  the  insulBclent  pleading. 

For  these  reasons  the  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 

SNELLING'S  ADM'R  v.  LEWIS. 
(Filed  March  1,  1904- Not  to  be  reported.) 

New  trial— Upon  an  application  for  a  new  trial  where  it  appeared  that  the 
party  applying  lived  sixty  miles  from  the  courthouse;  that  his  attorney  upon 
whom  he  relied  to  manage  his  suit  had  died  without  his  knowledge,  and  that 
he  had  not  learned  of  his  death  until  after  the  judgment  against  him  had 
been  rendered,  and  that  his  other  attorney  was  sick  and  unable  to  be  present 
at  the  trial,  it  was  error  to  sustain  a  demurrer  to  a  petition  setting  up  these 
facts. 

D.  S.  Trumbo  and  B.  Gudgell  &  Son  for  appellant. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  May  26,  1886,  John  F.  Alexander,  as  administrator  of  Frank  Snelling^ 
filed  his  petition  in  equity  in  the  Morgan  Circuit  Court  against  William  H. 
Lewis,  SsQ. ,  to  recover  on  a  note  executed  by  Lewis  to  his  intestate  dated 
May  20,  1882,  and  due  on  the  10th  day  of  the  next  June,  for  $867,  the  balance 
of  the  purchase  price  of  land  sold  Lewis  by  the  intestate.  He  also  soufcbt  to 
enforce  the  lien  on  the  land.  He  admitted  the  payment  of  $500  on  the  note 
on  October  11,  1882.  The  defendant  answered,  alleging  that  he  had  also  paid 
on  the  note  the  sum  of  1398  on  May  26,  1882,  and  as  evidence  of  the  payment 
filed  with  his  answer  the  following  receipt: 

**May  26,  1882.  Received  of  W.  H.  Lewis  eight  steers  at  tS80.  Fifty  dol- 
lars and  $18  for  back  taxes  on  the  land  that  this  money  was  paid  for  in  the 
year  lb75  on  the  same  land  that  this  money  is  paid  on. 

"FRANK  SNELLING, 
"R.  W.  D.  HUNT. 
•*T.  J.  JONES." 
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The  answer  was  filed  at  the  June  term,  18d6,  and  sixty  days  was  given  to 
lUaintiff  to  file  reply.    No  reply  having  been  filed,  or  none  appearing  to  have 
been  filed,  on  the  second  day  of  the  November  term,  1897,  the  case  was  sub- 
mitted and   a  judgment  was  entered  in  favor  of  the  defendant  on  his  coun- 
terclaim for  927.28,  with  interest  from  June  11,  1882,  he  having  pleaded  tha^ 
his  two  payments  more  than  imid  the  note  by  this  sum.    At  the  March  term, 
1808,  the  plaintiff  filed  affidavits  and  moved  the  court  to  set  aside   the  judg- 
ment and  grant  him  a  new  trial  on  the  ground  that  the  judgment  had  been 
entered  by  a  oiisunlty  preventing  him  from  preparing  his  case  on  the  merits. 
The  court  properly  overruled  this  motion  as  a  final  judgment  had  been  ren- 
dered which  could  be  opened  only  by  petition.    Thereupon  the  plaintiff  filed*, 
this  suit,  alleging  the  facts  stated,  also  the  following:  That  at  the  time  ot~ 
the  institution  of  the  suit  he  employed  as  his  counsel  Hon.  John  P.  Salyer,. 
then  a  resident  of  Morgan  county,   and  an  efficient  attorney  of  the  bar  of  J 
Morgan  county,  who  prepared  and  filed  the  suit;  that  the  plaintiff  also  em-^- 
ployed  as  associate  counsel  I).  S.  Trumbo  of  Bath  county;  but  that  the  en-- 
gngement  of  the  counsel  was  that  Salyer  was  to  conduct  the  case  In  courts- 
prepare  the  pleadings  and  take  control  of  the  action  ;  and  that  Trumbo  was 
to  attend  to   the  taking  of  the  testimony   the  plaintiff  might  want  taken  In 
Bath  county  where  the  plaintiff's  witnesses  resided;  that  before  the  expira- 
tion of  the  sixty  days  given  hlni  to  file  reply  the  plaintiff  prepared  a  reply 
and  sent  it  to  his  attorney,  Salyer,  U>  be  filed;  whether  the  reply  was  filed  or 
not  he  did  not  know,  but  that  the  reply  was  not  on  file  with  the  papers  of 
the  c>ase;  that  the   plaintiff  then  resided,  and  still  resides.  In  Bath  county, 
nearly  sixty  miles  from  the  Morgan  county  courthouse;    that  his  counsel,. 
Salyer,   died   some  time   in   the.  month   of  Marcher  April,    1897,  and   the 
plaintiff  did  not  learn  of  hU  death  until  the  commencement  of  the  November 
term,  18^)7,  of  the  court;  that  ut  this  term  of  court,  and  for  some  time  before, 
Trumbo,  his  other  oounsM,  was  sick,  and  unable  to  attend  that  term  of  the 
Morgan  Circuit  Court;  that  the  case  was  submitted  and  heard  wlthhout  any 
representation  by  counsel  or  otherwise  on  his  l3ehalf;  that  he  had  depended 
upon  his  counsel,  Salyer,  to  conduct  his  case  in  court;  that  by  some  unavoid- 
able calamity  or  misfortune  his  counsel  failed  to  receive  and  file  his  reply  to 
the  answer,  which  was  a  traverse  of  Its  affirmative  allegations,  and  oast  the 
burden  of  proof  on  the  defendant  to  support  his  plea  of  payment  of  the  note- 
sued  on;  that  the  death  of  his  counsel,  without  his  knowledge,  his  failure  to 
file  the  reply,  and  the  subsequent  submission  of  the  case  for  trial  with  the 
answer  uncontroverted  and  when  he  was  not  represented  by  counsel,  was  such 
an  accident  and  surprise  Jis  he  could  not  have  guarded  against  with  ordinary 
prudence.    He  also  alleged  that  the  1398  for  which  the  receipt  filed  with  the 
answer  wns  given  were  not  prild  upon   the  note  sued  on,  but  upon  another 
note;  that  the  defendant  still  owed  the  balance  of  the  debt,  and  after  the 
death  of  his  intestate  had  (^mltted  that  he  owed  it,  and  promised  and  agreed 
to  pay  it  to  him.    The  court  sustained  a  demurrer  to  the  petition,  and  dis- 
missed It.     The  plaintiff  appeals. 

By  section  618  of  the  Civil  Code  the  court  rendering  a  judgment  shall  have 
power  after  the  expiration  of  the  term  to  vacate  it  or  modify  it  for  unavoid- 
able casualty  or  misfortune  preventing  the  party  from  appearing  or  defend- 
ing, and  In  construing  this  section  the  court  has  laid  down  the  rule  that  a 
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new  trial  may  be  had  where  the  casunlty  or  misfortane  prerentinff  the  party 
from  appearing  or  defending  is  such  as  ording,rj  care  would  not  have  guarded 
against.  (L.  &  N.  R.  R.  Co.  v,  Bickel,  97  Ky.,  222;  White  t.  Richards,  20 
>Ky.  Law  Rep.,  1369;  Vittetow  v.  Ames  &  Co.,  21  Ky.  Law  Rep.,  225.) 

In  the  case  before  us,  if  the  reply  had  been  filed  by  the  attorney,  the  bur- 
den of  proof  would  have  been  on  the  defendant  to  make  out  his  own  defense, 
and  the  case  could  not  have  been  submitted  and  judgmeut  taken  for  the  de- 
fendant on  the  pleadings  before  he  had  taken  any  depositions  to  sustain  his 
defense.  The  plaintiff  lived  sixty  miles  from  the  court,  and  naturally  relied 
upon  his  attorney,  Salyer,  to  manage  his  case,  it  being  a  suit  in  equity. 
The  attorney  had  died  without  his  knowledge,  and  he  did  not  learn  of  his 
death  until  the  commencement  of  the  November  term  of  the  court,  and  on 
the  second  day  of  the  term  the  case  was  submitted,  his  other  attorney,  Trumbo, 
by  reason  of  sickness,  not  being  present  at  that  term  of  the  court. 

On  deniuiTer  the  allegations  of  the  petition  must  be  taken  as  true,  and  it 
is,  therefore,  conceded  that  the  paj'ment  pleaded  in  the  answer  was  paid  on 
another  debt;  and  in  view  of  the  geographical  situation  of  the  parties,  the 
death  of  the  leading  counsel,  and  the  sickness  of  the  other  at  that  term  of 
court,  it  seems  to  us  thei-e  was  such  surprise  and  misfortune  in  the  case 
being  submitted  without  a  reply  being  filed  that  a  new  trial  should  be 
granted,  if  the  allegations  of  the  petition  are  sustained  by  the  proof. 

Judgment  reversed  and  cause  remanded,  with  directions  to  overrule  the 
demurrer  to  the  petition  and  for  further  proceedings  consistent  herewith. 


I 
MILLER  V.  BAKER. 
(Filed  March  1,  1904— Not  to  be  reported.) 

Attachment  bond— Action  on— In  an  action  to  recover  upon  an  attachment 
bond  after  an  attachment  had  been  dischiirged,  while  there  was  some  con- 
flict of  evidence,  the  verdict  being  supported  by  it  and  the  instructions  con- 
forming to  the  law,  the  judgment  of  the  trial  court  will  not  be  disturbed. 

D.  E.  Castleraan  for  appellant. 

G.  M.  Rogers  for  appellee. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  filed  suit  against  appellee  to  recover  92.520,  and  took  out  an  at- 
tachment which  was  levied  on  some  land  belonging  to  appellf^.  Defense  was 
made  to  the  action  and  in  addition  the  grounds  of  attachment  .were  contro- 
verted. The  defendant's  answer  was  held  insufficient  as  to  the  debt,  and 
'Judgment  was  entered  in  favor  of  the  plaintiff  therefor,  but  the  evidenoe 
being  heard  on  the  grounds  for  attachment,  the  attachment  was  discharged 
on  the  ground  that  the  defendant  was,  at  the  Institution  of  the  suit,  a  resident 
of  Kentucky,  and  had  sufficient  property  in  the  State  subject  to  execution 
to  pay  the  plaintiff's  debt.  Thereupon  this  suit  was  filed  on  the  attachment 
bond  to  recover  damages  for  the  attachment,  and  judgment  was  rendered 
in  favor  of  the  plaintiff  for  (225,  and  the  defendant  appeals.  The  chief  item 
of  damage  shown  on  the  trial  was  the  attorney's  fee  in  contesting  the  attach- 
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iment,  whioh  was  placed  at  $800.  In  addition  to  this  the  following  items  of 
•damage  were  claimed :  125  feed  bill ;  $6  toll ;  $10  board ;  personal  expenses  of 
Ibnsband  $10,  making  in  all  $850.  The  proof  for  the  plaintiff  showed  that  she 
bad  twelve  or  fourteen  witnesses  present,  and  it  took  nearly  a  day  to  try  the 
-question  of  attachment;  also  that $300  was  a  reasonable  fee  for  the  attorneys. 
TThe  proof  for  the  defendant  placed  it  much  lower,  being  to  the  effect  that 
there  were  not  so  many  witnesses  and  less  time  was  taken  up  with  the  trial. 
While  the  evidence  was  conflicting  the  verdict  is  not  so  against  the  evidence 
IMS  to  warrant  us  in  disturbing  it  on  this  ground.  The  court  properly  in- 
structed the  jury,  limiting  the  recovery  to  the  expenses  about  the  attachment 
without  regard  to  the  defense  on  the  merits  of  the  case.  ^  The  defendant 
-offered  to  show  that  when  the  attachment  was  discharged  an  execution  was 
4.s8ued  on  the  judgment  and  levied  on  the  laud.  This  proof  was  excluded  by 
thetsourt.  The  purpose  of  the  evidence  was  to  show  that  the  discharge  of  the 
attachment  did  not  substantially  help  the  plaintiff;  but  her  right  to  recover 
-on  the  attachment  bond  accrued  when  the  attachment  was  discharged,  and 
the  measure  of  her  recovery  could  not  be  affected  by  the  subsequent  conduct 
of  the  defendant  in  suing  out  an  execution  and  levying  it  on  the  land.  This 
was  a  separate  transaction,  and  the  defendant  could  not,  by  his  vigilance  in 
suing  out  the  execution,  affect  her  right  of  recovery  against  him  on  the  at- 
tachment bond,  which  was  perfected  before  the  execution  issued.  To  permit 
him  to  do  £o  would  }ye  to  make  her  recovery  on  the  attachment  bond  to  de- 
pend not  on  what  was  done  about  the  attachment,  but  on  his  subsequent 
diligence  in  the  collection  of  his  judgment  debt. 
Judgment  affirmed. 


BRYANT,  &c.  V.  KENDALL. 

(Filed  February  26,  1904— Not  to  be  reported.) 

Lands— Mistake  of  boundary— Where  a  call  on  a  8urveyor*s  books  was  S. 
71  W.,  and  resulted  in  something  like  double  the  amount  of  land  which  the 
State  had  acquired  upon  a  tax  sale,  and  N.  71  W.,  being  a  call  that  repre- 
sented the  correct  amount  of  the  land,  the  latter  was  evidently  the  correct 
-oall,  and  the  mistake  can  not  have  the  effect  of  vesting  title  in  a  greater 
amount  of  land  than  was  originally  embraced  in  a  patent  covering  it. 

Geo.  P.  Johnson  and  Hazelrlgg  &  Ghenault  for  appellants. 

Appeal  from  Whiltey  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  October  18,  1855,  a  patent  was  issued  by  the  Commonwealth  to  Jacob 
Hudson  and  Cyrenus  Waite  for  ten  thousand  acres  of  land,  minutely  de- 
scribed by  metes  and  bounds,  in  Whitley  county,  the  description  of  the  land 
concluding ivith  these  words:  "Plotting  out  of  the  survey  all  lands  hereto- 
fore surveyed. " 

This  excluded  from  the  grant  older  surveys,  but  the  patent  was  valid  as  to 
all  the  land  embraced  within  it  not  theretofore  surveyed.  (Breathitt  Coal, 
Iron  and  Lumber  Co.  v.  Strong,  106  Ky. ,  690. )  Before  the  patent  was  issued 
en  July  8,  1848,  Milton  E.  White  had  obtained  a  patent  for  three  hundred  and 
:flfty  acres  of  land  lying  within  the  boundary  of  the  Hudson  and  Waite  pat- 
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ent.    On  June  Id,  1871,  White  having  fniled  to  pay  the  taxes,  his  tract  iva!^ 
■old  for  taxes  and  purchased  by  Joseph  Bradford,  to  whom  the  auditor  after- 
wards made  a  deed.    Appellees  claim  under  Bradford,  and  the  question  here- 
Involved  is  what  land  they  own.  The  dispute  is  illustrated  by  the  followins" 
map,  on  which  the  land  embraced  in  White's  patent  is  indicated  by  the  llne«^ 

A,  B.  C,  D,  K,  F,  G,  H,  I,  J,  K,  L,  M,  N,  Y,  X,  A ;  and  the  land  embrac^'d- 
in  the  deed  which  the  auditor  made  to  Bradford  is  indicated  by  the  lines  A  ^ 

B.  C,  D,  E,  F,  G,  H,  I,  J,  K,  L,  M,  N,  O,  P,  A: 


I 


\ 


^t 


of 


Land  in  dispute. 


The  patent  and  the  deed,  as  shown  by  the  map,  are  the  same  from  the  b(  — 
ginning  corner.  A,  until  the   point  N  is  reached.     From  this  point  the  jmi:- 
ent  calls  are  as  follows:  '* Thence  N.  71  W.  240  poles^to  a  stAke;  thence  S..S7- 
W.  lOepoles  toa  stake;  thence  N.  23  W.  66  poles  to  the  beginning."    But 
from  this  point  the  calls  of  the  deed  made  by  the  auditor  are  as  follows:  **S. 
71  W.  240  poles  to  a  stake:  thence  S.  87  W.  196  poles  to  a  stake;  thenee  N.  SH. 
W.  66  poles  to  the  beginning. "  If  from  the  point  N  the  next  line  Is  run  S.  71 
W.  240  poles  it  will  go  to  the  point  O,  and  if  the  next  line  is  run  oo  the  ofiH 
of  the  deed  the  closing  line  will'not  be  06  poles  long  as  called  for  in  the  pat- 
ent and  the  deed,  but  will  have  to  be  extended  as  shown  on  the  map  to  rorch 
the  beginning  corner.    The  way  the  discrepancy  occurred  is  this,  the  callR  or 
the  patent  follow  the  calls  of  the  copy  of  the  survey  filed  with  the  reglstei*  of 
the  land  office  on  which  the  patent  issued.    But  the  deed  made  by  the  audi- 
tor follows  the  calls  of  the  survey  as  recordedfcby  the  county  surveyor  of  Whit- 
ley county  on  the  surveyor's  records  of  Whitley[county.    It  will  be  observed, 
that  the  only  discrepancy  between  this  record  and  the  reconl  at  the  re^ris- 
ter's  office  is  in  the  call  of  the  line  running  out  from  the  point  N,  one  giving- 
the  call  as  N.  71  W.  240  poles,  and  the  other  as  S.  71  W.    840  poles.     All  the- 
other  lines  in  both  are  identical;  both  call  for  three  hundred  a'tid  fifty  acnss. 
It  is,  therefore,  eVldentthat  in  one  or  the  other  a  mistake  was  made  and  the 
letter  N  written  for  the  letter  S,  or  S  for  N,  by  mistake  in  the  recording  or 
this  call. 

White  testified  on  th&  trial  that  he  had  the  land  surveyed  and  obtained  the- 
patent;  that  the  patent  covered  the  land  as  the  same  was  surveyed  as  he  now 
remembers  it,  and  that  he  never  claimed  any  land  by  reason  of  the  survey- 
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"^zoept  that  covered  by  the  patent.  In  addition  to  this  the  plat  of  the  land 
made  by  the  county  surveyor  on  the  copy  of  the  survey  filed  "with  the  auditor 

-and  the  plat  made  by  l)lm  on  his  surveyor's  books  as  part  of  the  record  give 
the  land  as  lying  in  the  same  shape  and  as  represented  on  the  plat  above  by 
the  lines  A,  B,  C,  D,  B,  F,  G,  H,  X,  J.  K,  L,  M,  N,  Y,  X.  A,  or  substantl- 

4vlly  8o.  Neither  of  these  plats  give  the  land  such  a  shape  as  it  would  have  If 
run  out  on  the  lines  N,  O,  P,  A.    It  is  apparent  by  the  application  of  an  or- 

'dinaiy  ruler  to  the  plats  that  each  of  them  is  drawn  on  a  scale  of  one  inch 
to  one  hundred  poles;  that  the  boundary  of  land  embraced  is  a  little  larger 
than  a  rectangle  four  hundred  and  twenty  poles  long  by  one  hundred  and 
twenty-flve  poles  wide,  which  would  contain  three  hundred  and  forty  acres. 
It  is,  therefore,  apparent  that  the  boundary  so  plotted  contains  about  three 
hundred  and  fifty  acres  of  land.    It  is  also  apparent  that  to  run  the  lines,  as 

•claimed  by  appellee,  would  be  to  make  the  survey  embrace  twice  as  much 
land  as  called  for,  and  to  give  the  closing  line  a  dl^erent  course  from  that 

^iven  in  any  of  the  papers,  besides  making  it<  three  or  four  times  as  long 
as  it  should  be.    We,  therefore,  think  it  evident  that  the  call  S.  71  W.  on 
the  surveyor's  books  was  simply  a  mistake  for  N.  71  W. 
The  State,  by  its  purchase  from  White,  only  took  such  title  as  White  had, 

■and  Bradford^  by  his  purchase  from  the  auditor,  got  no  more  than  this.  For 
by  the  patent  of  1854  the  title  to  all  the  rest  of  the  land  was  vested  in  Hudson 

-and  Waite,  and  their  title  could  not  be  affected  by  the  deed  which  the  auditor 
made  to  Bradford.  The  auditor  was  only  authorised  to  convey  the  land 
which  the  State  had  bought  for  taxes,  and  his  conveyance  passed   no  more 

•than  the  land  which  White  owned.  The  question  is  not  here  presented  of  a 
mistake  in  the  patent  which  did    not  follow  the  survey  by  a  mistake  either 

-of  the  county  surveyor  in  making  the  copy  or  the  register  in  issuing  the 
patent  The  patent  evidently  followed  correctly  the  survey  as  actually  made. 
The  mistake  was  made  by  the  county  surveyor  in  recording  his  survey  on  his 
record  book.  But  this  mistake,  being  apparent  from  the  face  of  the  records, 
can  not  have  the  effect  of  vesting  in  White j.itle  to  land  which  was  not  pat- 

■ented  to  him,  and  was  not  in  fact  embraced  in  the  survey. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  and  further  pro- 
-ceodings  consistent  herewith. 
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(Filed  March  1,  U)04.) 

Taxation— Exemption— Where  a  corporation  had  quit  business  in  a  city 
and  a  foreign  corporation  was  organized,  taking  over  the  property  of  the  old 
corporation,  the  stockholders  being  composed  of  some  of  the  members  of  the 
■old  corporation  and  some  of  them  being  new  men,  where  before  the  organ- 
ization and  location  of  the  new  concern  the  city  attorney  was  advised  with 
and  gave  it  as  his  opinion  that  the  concern  would  be  exempt  from  city  taxa- 
tion as  provided  by  section  170  of  the  Constitution,  section  2J)80a  of  the  Ken- 
tucky Statutes,  and  a  city  ordinance  passed  in  pursuance  of  those  provisions 
-and  an  affidavit  was  filed  with  the  city  assessor  setting  forth  all  of  the  facts 
-4is  to  the  organization,  thus  keeping  in  touch  with  the  city  authorities,  all 
^hese  facts  appearing,  the  latter  corporation  was  a  new  concern  and  was, 
•therefore,  exempt  from  taxation  for  the  period  of  five  years  from  the  date  of 
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Its  location.  The  old  factory  had  ceased  to  exist;  as  a  business  enterprise  It. 
was  dead,  and  the  fact  that  its  plant  was  bought  by  the  new  corporation  did 
not  affect  the  status  of  the  latter  concern  at  all.  It  is  a.  new  concern  to  all* 
intents  and  purposes. 

A.  E.  Willson.  J.  Parker  and  Gibson,  Marshall  &  Gibson  for  appellant. 

Henry  L.  Stone  for  appellee. 

Appeal  from   Jefferson  Circuit  Court,  Chancery  Branch,  First  IMvlslon. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  involves  the  right  of  appellant  to  the  five  years'  ezemptioi> 
from  taxation  authorized  by  section  170  of  the  Constitution,  section  d080a. 
of  the  Kentucky  Statutes,  and  the  ordinance  passed  in  pursuance  thereof. 

C.  C.  Mengel,  Jr.  &  Bro.  Co.  is  a  corporation  of  Louisville,  Ky.,  carrying- 
on  a  lumber  business.     Prior  to  1899,  it,  in  connection  with  its  chief  business, 
was  also  engaged  in  box  making,  and  had  a  plant  for  that  purpose,  repre- 
senting in  round  numbers  an  investment  of  (200,000.    The  principal  custom- 
ers of  the    corporation  for    boxes  were  the  tobacco   manufacturers;   and! 
when,  subsequently,  these  went  into  a  combine,  there  being  no  longer  any 
competition  in  the  purchase  of  boxes,  their  manufacture  became  so  unprofit- 
able that  it  resolved  to  go  out  of^that  business.    This  determination  was  not. 
carried  out  immediately,  owing  to   the  existence  of  certain  unfinished  oon^ 
tracts   whiqh  had   to  be  fnllfiled  before  the  enterprise  could  be  actually 
stopped;  but  it  was  finally  and  definitely  determined  that  it  should  be  aban- 
doned at  the  end  of  the  contracts  in  question,  and  the  property  constituting - 
the  plant  sold  for  whatever  it  would  bring  in  money,  and  the  proceeds  dis- 
tributed among  the  stockholders. 

About  this  time  C.  C.  Mengel,  Jr.,  conceived  the  idea  of  forming  a  new 
corporation,  to  consist  in  large  part  of  foreign  capital,  which  he  successfully 
carried  into  execution,  the  result  being  the  organization  of  the  Mengel  Box 
Co.,  under  the  laws  of  the  State  of  New  Jersey,  with  a  capital  stock,  at  firsts 
of  91,000,000,  subsequently  increased  to  one  and  one-half  million  dollars. 
After  its  organization  the  question  as  to  where  it  should  be  located  oame  up 
for  determination,  the  foreign  incorporators  being  inclined  to  St.  Louis. 
V  rather  than  Louisville;  but  the  latter  city  being  the  home  of  Mengel,  he  in- 
sisted that  it  should  be  located  there,  and  ns  an  inducement  for  so  doing 
represented  that  the  new  plant  would  be  entitled  to  five  years'  exemption 
from  municipal  taxation;  and  that  there  might  be  no  mistake  on  this  score 
he  addressed  a  letter  to  the  city  attorney,  setting  forth  the  facts,  and  asking^ 
whether  or  not  he  was  correct  in  the  assumption  that  the  new  corporation 
would  be  entitled  to  the  exemption.  In  reply  the  city  attorney ,  after  setting 
forth  a  summary  of  the  law  bearing  upon  the  question,  said:  "In  my  opin- 
ion, in  the  case  you  put,  of  a  concern  organized  in  another  State,  if  it  de- 
sires to  manufacture  in  this  city  wares  or  goods,  it  can  come  to  this  city 
and  acquire  the  property  of  another  manufacturing  concern,  or  any  one  else* 
and  being  a  new  establishment,  so  far  as  the  city  of  Louisville  is  oonoerned» 
or  its  location  having  been  induced  by  the  ordinance  aforesaid,  such  oonoerik 
will  be  entitled  to  the  exemption  from  taxation.  In  other  words,  it  makeft^ 
no  difference  Whether  the  establishment  comes  from  another  State,  or  is  or-^ 
'    ganized  under  the^laws  of  this  State,  its  coming  into  the  city  limits  and  lo^ 
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CAting  is  the  condition  precedent  to  its  being  entitled  to  the  benefit  of  the 
exemption  provided  in  said  ordlnanca.  The  whole  object  of  the  ordinance 
is  to  increase  the  manufacturing  interests  of  the  city  and  to  induce  the  loca- 
tion of  the  same  within  its  limit." 

In  pursuance  of  the  ordinance  relating  to  the  subject-matter,  the  president 
of  the  new  corporation  filed  his  affidavit  with  the  city  assessor,  setting  forth 
all  of  the  facts  connected  with  the  organization  and  establishment  of  the 
proposed  corporation  and  the  location  of  its  plant,  thus  in  every  movement, 
keeping  in  touch  with  the  city  authorities,  and  acting  in  accordance  with 
their  advice.  After  the  establishment  of  the  plant  this  action  was  instituted 
by  the  city  for  the  purpose  of  recovering  taxes  on  the  property  for  the  year 
1900.  The  corporation  answered,  pleading  the  exemption;  and  that  alone 
is  the  question  for  adjudication.  The  evidence  in  the  case  consists  of  the 
testimony  of  C.  C.  Meugcl,  Jr.,  the  letter  of  the  city  attorney,  the  articles 
of  incorporation  of  appellant,  and  the  affidavit  filed  with  the  assessor  in  pur- 
suance to  the  terms  of  the  ordinance. 

The  law  regulating  the  subject  in  hand  consists  of  this  provision,  containe<i 
in  section  170  of  the  Constitution:  "The  general  assembly  may  authorise 
any  incorporated  city  or  town  to  exempt  manufacturing  establishments  from 
municipal  taxation,  for  a  period  not  exceeding  five  years,  as  an  iuducementi 
to  their  location. ' ' 

Section  3980a  of  the  Kentucky  Statutes  (being  a  part  of  the  act  regulating 
cities  of  the  first  class) :  "That  the  general  council  shall  have  power  by  or- 
dinaifoe  to  exempt  from  municipal  taxation,  for  a  period  not  exceeding  five 
years,  manufacturing  e.stablishments,  as  an  inducement  to  their  looatioa 
within  the  city  limits." 

And  ap  ordinance  passed  in  pursuance  of  this  authority,  which  is  ^s  fol- 
lows: "That  in  order  to  induce  the  location  of  more  manufacturing  estab- 
lishments within  the  city  limits,  any  such  establishment,  owned  and 
operated  by  any  person,  firm  oz  corporation,  which  shall  have  been,  after  the 
passage  of  the  act  authorising  this  ordinance,  permanently  located  and  con- 
ducted within  the  limits  of  the  city  of  Louisville,  shall  be.  and  the  same  is- 
hereby,  exempted  for  a  period  of  five  years  after  such  location  and  the  com- 
mencement of  the  business  of  manufacturing  thereat  from  all  taxation 
whatever  by  the  city  of  Louisville,  on  all  property,  real  or  personal,  tangi- 
ble or  intangible,  owned,  employed  and  used  by  such  person,  firm  or  cor- 
poration, in  conducting  the  business  of  such  manufacturing  establishmeni, 
and  which  would  otherwise  be  subject  to  city  taxation  :  Provided,  however, 
The  exemption  herein  specified  is  granted  on  the  condition  that  the  person, 
firm  or  corp3ration  owning  aod  operating  such  manufacturing  establish- 
ment shall  comply  with  the  provisions  of  the  third  section  of  this  ordinance, 
and  no  such  establishment  shall  be  entitled  to  an  exemption  from  city  taxes 
until  said  saccion  is  complied  with.     ■»    *    * 

"Section  3.  That  any  person,  firm  or  corporation  that  shall  be  induced  by 
the  provisions  of  section  1,  or  section  2,  of  this  ordinance  to  locate  or  bring- 
a  manufacturlDg  establishment  within  the  city  limits  shall,  prior  to  the> 
first  day  of  September  next,  after  said  establishment  shall  have  been  located 
or  brought  within  this  city  and  begun  the  business  of  manufacturing^ 
thereat,  file  with  the  city  assessor  a  written  statement,  verified  by  the  pro- 
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prietor,  or  one  of  them,  if  composed  of  a  finu,  or  by  the  chief  oitioer  or  man- 
ager in  charge  of  the  corporation,  as  the  case  may  be,  Rhovring  the  following 
facts,  viz. :  The  name  of  the  proprietor,  or  of  the  members  of  the  firm  or  cor- 
poration owning  and  operating  the  establishment;  the  place  where  the  estab- 
lishment is  located  within  the  city;  the  kind  of  manufacturing  engaged  in, 
and  when  begun  at  such  location;  and  that  the  man nfactxiring establishment 
is  a  new  one,  or  has  been  lowited  or  brought  within  the  city  limits  since  the 
passage  of  the  act  authorizing  the  ordinance:  that  it  has  been  thus  located 
or  brought  within  the  city  in  good  faith,  with  the  intention  of  being  con- 
tinued permanently,  or  for  a  longer  period  than  Ave  years." 

The  question  presented  for  adjudication  is  one  of  great  moment  to  the  mu- 
nicipalities of  the  Commonwealth,  and  it  is,  therefore,  of  paramount 
importance  that  we  should  establish  a  principle  which  will  not  unduly  di- 
minish their  revenue  on  the  one  hand,  by  allowing  corporations  to  escape  a 
fair  share  of  the  public  burdens,  through  a  construction  so  broad  and  lax  as 
to  permit  the  transfer  of  established  plants,  under  the  specious  pretense  of 
locating  new  manufactories;  nor,  on  the  other  hand,  drive  away  new  capital 
by  a  rule  so  narrow  and  technical  that  the  spirit  of  the  law  will  be  killed  by 
Its  letter,  and  the  very  end  sought  to  be  attained  defeated. 

The  cardinal  rule  for  the  construction  of  laws  is  the  ascertainment  of  their 
reason  and  spirit,  as  against  the  mere  letter  of  the  enactment.  Taking  this 
as  a  guide.  It  will  he  profitable  to  recur  to  the  history  of  the  subject  of  such 
exemptions  pending  the  formation  of  the  Constlturlon.  When  It  had  been 
determined  by  the  convention  to  adopt  the  ad  valorem  system  of  taxation  as 
the  uniform  rule  of  the  fiscal  scheme^  of  the  Commonwealth,  it  was  urgently 
brought  to  the  attention  of  that  body  that,  in  the  Intensely  competitive 
struggle  l)etween  cities  of  the  country  to  secure  the  location  of  manufactur- 
ing plants,  the  heavy  burden  of  the  ad  valorem  system  was  calculated  to 
drive  manufactories  from  the  cities  of  our  own  Stat«  to  those  of  States  hav-  " 
ing  a  more  favorable  system.  In  recognition  of  the  soundness  of  this  appre- 
hension, the  convention  adopted  section  170,  by  which  cities  are  enabled  to 
offer  five  years'  exemption  from  all  taxation  as  a  bonus  for  the  location  of 
new  manufactories  within  their  corporate  limits,  it  being  assumed  that 
after  the  exemption  period  has  expired  they  will  not  be  likely  to  incur  the 
great  loss  incident  to  reiuoval  in  order  to  escape  future  taxation ;  and  the 
cities  will  thereby  stcn re  this  additional  capital  to  tax  aft«r  the  expiration 
of  the  exemption  period,  as  well  as  the  enjoyment  of  the  Immediat-e  fruits  of 
additionjil  (Mnployment  for  its  working  classes,  and  that  general  impulse  of 
pro*?perity  which  at  once  Hows  from  the  presence  of  new  capital  and  en- 
riche.s  every  department  of  municipal  vitality. 

The  purp(i7.e,  then,  of  the  provision  of  the  Constitution  is  the  attraction 
of  new  capital  for  manufacturing  purposes.  Applying  this  principle  to  the 
facts  before  us,  we  reach  these  questions:  Was  the  Mengel  Box  Co.  a  new 
plant,  and  did  it  locate  in  Louisville  under  the  Inducement  of  the  constitu- 
tional provision  and  the  st^itute  and  ordinance  passed  for  the  purpose  of 
carrying  it  into  effecty  Undoubtedly  these  interrogatories  must  be  an- 
swered in  the  affirmative,  if  the  evidence  of  C.  C.  Mengel,  whoalon^  testified 
In  the  case,  can  lie  accepted  as  true,  unless  the  fact  that  the  new  corporation 
Invested  a  part  of   its  capital  in  the  old  plant  forbids  this  conclusion.    The 
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xindisputed  facts  show  that  C.  C.  Mengel,   Jr.  &   Bro.  Co.  bad  gone  out  of 
*he  box-makiDg  business  before  the  new  corporation  was  formed.    So  far  as 
ILfOutsvlIle  was  concerned  it  had   lost  this  factory  as  a  business  enterprise, 
-AS  wholly  and  completely  a%if   it  had  never  existed  there.     It  Is  true  the 
"W?beel8  of  the  machinery  had  not  actually  ceased  to  revolve,  owing  to  the 
^act  that  the  old  corporation  had  certain  contracts  which  had  not  expired, 
•And  which  it  was  bound  to  fulfill;  but  the  determination  had  been  finally 
-and  definitely  reached  to  discontinue  the  enterprise,  and  as  soon  as  its  con- 
t^rncts  were  all  carried  out,  to  sell  the  property  for  what  it  would   bring  in 
Tuoney,  and  distribute  it  among  the  stockholders.    So,  then,  C.  C.  Mengel. 
Jr.  &  Bro.  Co.  had  gone  out  of  the  box-making  business.    With  this  state 
•of   affairs  in  hand,  C.  C.  Mengel   undertook   to  organize  a  new  corporation, 
^witb   new  capital,  to  go  into  the  same  business,  and  to  sell  to  it  the  old 
property  as  a  part  of   its  new   plant.    It  will  not  do  to  say  that  this  was  a 
TTiere  expansion  of  the  old  business.     Such  an  assumption  does  violence  to 
the  only  evidence  in  the  case  bearing  upon  the  question,  and  substitutes  the 
Arbitrary  opinion  of  the  judge  for  the  sworn  testimony  of  the  witness.     The 
O.   C   Mengel,   Jr.  &  Bro.  Co.  did   not  dissolve,,  or  m*=Jrge  Intp  the  new  cor- 
poration ;  it  is,  on  the  contrary,  still  in  existence,  carrying  on  the  original 
buHlness  of  dealing  in   lumber.     What  'difference  did  It  make  to  the  city  of 
Loulsvlile  whether  the   new  corporation  purchased  the  old  plant  or  not!-*  Or 
"Whether  a  few  of  the  incorporators  of  the  new  were  members  of  the  old?  Did 
it  any  the  less  enjoy  the  benefit  of  the  added  capital?    Suppose,  instead  of 
buying  the  old   plant,  the  new  corporation   had  purchased   the  site  and  ma- 
chinery of  some  third  parties*  planing  mill,  would  nny  one  contend  that 
this  was  not  a  new  venture?    And  yet,  so  far  ns  the  result  to  the  munici- 
pality was  concerned,  would  it  not  have  l^een  precisely  the  same?    Just  the 
same  amount  In  value  of  property,  which,  had  theretofore  been  paying  taxes, 
would  thereafter,  for  five  years,  be  exempted.  Or,  suppose  the  C.  C.  Mengel, 
•Jr.  &  Bro.  Co.  had  sold  out  its  box  plant  for  money  to  a  third  person,  and 
then   invested  the  pHroceeds  in  a   new  plant  in  connection  with   the  foreign 
-stockholders,  would* any  one  contend  that  because  the  old  stockholders  were 
once  members  of  a  box  factory  they  nevjjr  could  be  members  of  a  new  one? 
Under  the  contention  of  appellee,  the  old  plant  of  appellant  could,  under 
identically  the' same  circumstances,  have  bf^n  turned  into  any  kind  of  a  new 
plant,  except  a  box  factory.     This  view  is  not  consonant  with  the  reason  and 
-spirit  of  the  law.     The  object   was  to  locate  new   factories;  to  attract   new 
-capital;  this  was  done.     The   old  factory  had   ceased  to  exist;  ns  a  business 
enterprise  it  was  dead;  it  was  to   be  quickened    into  new   life  only  by   the 
potent  touch  of  new  capital.     What  matter  if  this  new  life  was  that  of  a  box 
factory,  or  a  planing  mill?  It  furnished  new  work  for  the  unemployed;  new 
^deposits  for  the  banks;  new  trade  for  the  merchants,  and   sent  a   new  and 
richer  current  of  capital  through  every  artery  of   trade  and   commerce.     In 
other  words,  it  brought  everything  to  Louisville  which  the  law  was  designed 
to  secure;  and  having  done  so,  it  is  entitled  to   the  exemption  for  which  it 
has  paid  the  price. 

The  fact  t^iat  the  new  corporation  bought  out  the  old  plant  is  a  meiv  coin- 
cidence, which  should  not  be  considered  in  the  solution  of  the  question;  to 
do  80  would  be  but  to  confuse  the  immaterial  with  the  material ;  to  elevate 
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a  ooincidence  into  a  predoiuinant  factor  of  the  problem.  If  the  traneactioik' 
had  only  been  the  enlargement  of  an  old  plant,  the  mere  addition  of  capital  to 
a  going  concern,  the  conclusion  of  the  chancellor  would  have  been  sound;  but*^ 
the  evidence  does  not  disclose  this  state  of  facts.  The  old  plant  was  dead;  it 
was  nqjD  to  be  merely  enlarged  by  the  trasaction.  but  the  property  was'to  go 
as  a  small  part  of  the  new  plant.  The  question  is  one  of  fact,  and  every  cas& 
must  be  determined  by  its  own  merits;  no  inelastic  rule  can  be  laid  down, 
lest,  on  the  one  hand,  fraud  be  accomplished  by  undue  laxity;  or,  on  th«y 
other,  the  usefulness  of  the  law  be  minimized  by  a  too  narrow  and  rigid 
construction. 

This  record  shows  the  utmost  good  faith  on  the  part  of  the  new  incorpora- 
tors; they  consulted  with  the  city  authorities  at  every  step  in  the  establish- 
ment of  the  new  venture;  secured  the  favorable  opinion  of  the  city  attorneys 
on  their  title  to  the  exemption  under  the  existing  facts;  and  filed  the  afS- 
davit  required  by  the  ordinance  with  the  city  assessor,  thus  showing  in  ad- 
vance they  had  purchased  the  old  plant,  and  supposing,  up  to  the  time  this, 
action  was  instituted,  that  there  was  no  cloud  on  their  title  to  the  ezemption 
claimed.  Their  integrity  is  not  challenged,  either  in  the  evidence  or  in  th» 
argument;  and  unless  an  old  plant. which  has  ceased  to  l)e  a  "going  con- 
cern''can  never  be  purchased  for  the  establishment  of  a  new  one  of  thei 
same  kind,  without  operating  to  deprive  the  investors  of  the  exemption 
otherwise  authorized  by  the  law,  they  are  clearly  entitled  to  exemption  from 
taxation  for  five  years  after  the  establishment  of  tlieir  plant. 

There  can  be  no  danger  to  the  municipality  in  a  transaction  such  as  this- 
record  discloses,  and  the  well  wishers  of  appellee  have  substantial  cause  to 
rejoice  when  it  can  exchange  the  right  to  tax  tl50.000  worth  of  property  for- 
a  period  of  five  years  for  the  establishment  of  a  new  plant  with  a  capital 
of  one  and  a  half  million  dollars. 

Judgment  reversed  for  proceedings  consistent  with  this  opinion. 


PEARSON  v.  GOMMONWEALTH. 

(Filed   March  1,  1904. ) 

Indictment— Construction  of  statutes— Section  SlOfi,  Kentucky  Statutes^ 
provides  that  a  certificate  by  a  parent  addressed  to  the  county  clerk,  consent- 
ing that  a  license  to  marry  shall  issue,  shall  be  attested  by  two  subscribing- 
witnesses,' and  that  his  signature  shall  ba  proved  hy  the  oath  of  one  of  them; 
and  where  a  paper  purported  to  be  only  signed  by  the  fiitber,  it  was  not  a. 
certificate  of  consent  within  the  meaning  of  the  law,  and  one  who  signed  the- 
name  of  another  to  such  paper,  without  its  conforming  to  the  statute  in  the- 
manner  pointed  out,  was  not  guilty  of  uttering  and  publishing  a  forged, 
writing. 

E.  E.  Hogg  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Owsley  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant.  Major  Pearson,  was  indicated  by  the  grand  jury  of  Owsley 
county  for  the  crime  of  uttering  and  publishing  as  true  a  forged  writings. 
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purporting  to  have  been  singed  by  Job  Eavens,  consenting  that  the  olerk  of 
the  Owsley  County  Court  should  issue  a  license  authorizing  the  marriage  of 
his  infant  daughter,  Fanny  P.  Eavens,  to  the  appellant,  and  that  the  clerk 
of  the  Owsley  County  Court,  relying  upon  the  genuineness  of  the  writing, 
issued  a  license  for  the  marriage  of  the  appellant,  Major  Pearson,  and  the 
infant.  Fanny  P.  Eavens.  A  trial  before  a  jury  resulted  in  appellant's  con- 
viction and  his  sentence  to  the  penitentiary  for  a  term  of  two  years.  The 
paper  which  he  is  charged  to  have  forged,  set  out  in   the  indictment,  is  as, 

follows : 

"Green  Hall,  Ky.,  January  4,  1904. 

"Thts  is  to  certify  that  I  have  given  Major  Pearson  my  consent  for  him 

and  my  daughter.    Fanny   P.    Eavens,    to  marry.     You  are  authorized  to. 

issue  a  license  to  him. 

'*JOB  EAVENS." 

The  indictment  is  under  the  following  sections  of  the  Kentucky  Statutes : 

"Section  2105.  No  marriage  shall  be  solemnized  without  a  license  therefor, 
issued  by  the  clerk  of  the  county  in  which  the  female  resides  at  the  time. 
But  where  she  is  of  full  age  or  a  widow,  and  it  is  issued  on  her  application 
In  person,  or  by  writing  signed  by  her,  it  may  be  by  any  county  clerk. 

•'Section  2106.  If  either  of  the  parties  be  under  twenty-one  years  of  age, 
and  not  before  married,  no  licen.se  shall  issue  without  the  consent  of  his  or 
her  father  or  guardian,  or,  if  there  is  none,  or  he  is  absent  from  the  State, 
without  the  consent  of  his  or  her  mother,  personally  given,  or  certified  in 
writing  to  the  clerk  over  his  or  her  signature  attested  by  two  subscribing 
witnesses,  and  proved  by  the  oath  of  one  of  them,  administered  by  the  clerk. 
Where  the  parties  are  personally  unknown  to  the  clerk,  a  license  shall  not 
issue  until  bond,  with  good  surety,  in  the  penalty  of  $100,  is  given  to  the 
Commonwealth,  with  condition  that  there  Is  no  lawful  cause  to  obstruct  the 
marriage." 

A  reversal  of  the  judgment  of  conviction  is  asked  by  the  appellant  on  the 
ground  that  the  writing  alleged  to  have  been  forged  by  him,  purporting  ta 
have  been  signed  by  the  girl's  father,  does  not  purport  to  be,  and  is  not,  a 
certificate  within  the  meaning  of  the  statute,  for  the  reason  that  it  was  not 
attested  by  two  subscribing  witnesses  as  therein  required,  and  was.  there- 
fore, not  valid  for  the  purpose  for  which  it  purports  to  have  been  designed, 
or  sufiSclent  to  deceive  or  mislead  the  clerk  to  whom  it  was  directed  into  the 
issual  of  a  license  to  marry.  The  ru»e  established  by  the  text-writers  and 
the  adjudications  of  this  and  other  Sgites  is  that  a  writing  invalid  on  its  face 
can  not  be  the  subject  of  forgery,  because  it  has  no  legal  tendency  to  effect  a 
fraud.  Bishop's  New  Criminal  Law.  volume  2,  section  538,  quoting  Cun- 
ningham V.  People,  4  Hun.  N.  T.,  465,  lays  down  the  rule  as  follows: 

••Subsection  1.  A  writing  affirmatively  invalid  on  its  face  can  not  be  the 
subject  of  forgery,  because  it  has  no  legal  tendency  to  effect  a  fraud. 

•'Subsection  8.  Whether  a  bond  or  other  instrument  is  valid  is  a  question 
of  law,  and  if,  therefore,  a  statute-authorize  a  writing  of  this  sort  not  known 
to  the  common  law,  and  so  prescribes  its  form  as  to  render  any  other  null» 
forgery  can  not  be  committed  by  making  a  false  statutory  one  in  the  form 
thus  invalid  by  the  statute,  even  though  it  is  so  like  the  genuine  as  to  de- 
ceive most  persons.  For  example,  it  is  not  indictable  to  forge  a  will  attestecl. 
by  less  witnesses  than  the  law  requires." 
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"Legal  forgery  can  not  be  made  out  by  imputing  a  possible,  or  even  actual. 
Ignorance  of  the  law  to  the  person  intended  to  be  defrauded,  however  dark 
^lay  be  the  moral  hue  of  a  transaction,  courts  of  justice  can  only  act  upon 
-«  legal  crime  upon  criminal  breaches  of  perfect  legal  operation."  (People 
V.  Shall,  9  Cowan,  778. ) 

"Howsoever  clear  the  fraudulent  puprose,  unless  the  writing  is  sufficient 
to  accomplish  that  purpose,  Jt  is  not  a  forgery,  since  without  a  single  excep- 
tion actions  only,   and  no  evil  intentions,   are   punishable  by  the  English 
law."    (Hammond  Digest,  chapter  1,  142,  Forgery.) 

In  the  very  elaborate  note  to  the  case  of  The  People  v.  Munroe,  100  Cal. , 
104,  34  L.  B.  A.,  33,  the  editor  has  collated  a  large  number  of  ca«ea 
in  which  the  question  involved  in  this  case  is  elaborately  considered, 
«nd  the  general  principle  announced  that:  "A  writing  void  on  its  face  be- 
cause of  the  want  of  the  legal  requisites  to  its  validity,  is  not  the  subject  of 
indictment  for  forgery  in  consequence  of  Its  incapacity  to  effect  fraud." 

It  was  essential  to  the  validity  of  the  writing,  which  is  the  basis  of  this 
prosecution,  that  it  should  have  been  attested  by  two  subscribing  witnesses, 
and  even  then  the  county  court  clerk  was  not  authorized  to  issue  the  license 
-on  the  strength  of  it  unless  it  was  identified  and  proven  under  oath  by  one 
of  the  subscribing  witnesses.  We,  therefore,  conclude  that  the  paper  in  con- 
troversy does  not  purport  to  be,  and  is  not,  a  certificate  of  consent  by  the 
father  within  the  meaning  of  section  2106  of  the  Kentucky  Statutes;  and  that 
the  defendant  was  not  guilty  of  the  crime  charged  in  the  uttering  and  pub- 
lishing of  it  as  alleged. 

The  judgment  of  the  trial  court  is.  therefore,  reversed  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


STRGH  V.  SOUTH  COVINGTON  AND  CINCINNATI  STREET  BY.  CO. 
(Filed  March  1,  1904— Not  to  be  reported.) 

1.  Damages— Pleading— A  judgment  will  not  be  disturbed  on  account  of 
^mallness  of  damages  where  the  special  damages  arising  by  loss  of  time  are 
nor  sufficiently  pleaded. 

2.  Same— In  an  action  for  damages  it  was  not  prejudicial  to  appellant  for 
the  court  to  refuse  to  permit  her  counsel  to  further  cross-examine  an  expert 
witness,  where  such  witness  had  l)een  thoroughly  examined  and  had  told 
all  he  knew  of  the  subject  in  hand,  where  appellant  made  no  avowal  as  to 
what  a  witness  would  state  if  permitted  to  answer  a  question,  the  failure 
to  do  so  renders   it  impossiljle  for  the  Court  to  determine  whether   she  was 

.prejudiced  by  the  refusal  to  permit  the  witness  to  answer  the  question. 

B.  F.  Grnziani  for  appellant. 

Ernst,  Cassett  &  McDougall  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  in  alighting  from  one  of  appellee's  cars,  fell,  receiving  bod- 
ily injuries,  to  recover  damages  for  which  she  instituted  this  action,  charg- 
ing that  her  mishap  was  occasioned  by  the  negligence  of  the  employes  of  ap- 
pellee iiy  charge  of  the  car.    The  answer  placed  in  issue  the  allegations  of  the 
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peticioD,  and  pleaded,  affirmatively,  the  contributory  negligence  of  appel-. 
lant.  Upon  the  first  trial  the  jury  awarded  a  verdict  in  the  sum  of  $4,000. 
An  appeal  to  this  court  resulted  in  the  reversal  of  the  case,  in  an  opinion 
contained  in  S3  Ky.  Law  Bep. ,  1807.  Upon  the  return  of  the  case  another* 
trial  was  had,  resulting  in  a  verdict  in  favor  of  appellant  for  the  sura  of  1800,,. 
of  the  smallness  of  which  she  is  now  complaining. 

Appellant's  hope  for  a  reversal  because  of  the  smallness  of  the  verdict, 
awarded  her  is  based  upon  the  testimony  that  she  was  engaged  in  the  busi- 
ness of  cloak-making  at  the  time  she  received  her  injuries,  for  which  she  waa 
paid  the  sum  of  1^10  per  week;  that  up  to  the  time  of  the  accident  she  had 
always  been  healthful,  and  had  never  missed  any  tiuie  from  her  work;  that^ 
since  then  she  has  been  unable  to  work  for  a  period  of  about  three  years,  and 
that  she  has  lost,  by  reason  of  loss  of  time  occasioned  by  her  injuries,  the 
sum  of  $1,500.  And  it  is  urged  that,  althoagh  section  841  of  the  Code  forbids, 
the  reversal  of  a  case  for  personal  injuries  because  of  the  smallness  of  the 
verdict,  as  to  the  amount  which  she  lost  in  money  by  her  inability  to  labor 
for  the  period  named  that  comes  within  the  principle  announced  in  Taylor 
V.  HowstT,  18  Bush,  468,  and  Ray  v.  Jeffries,  86  Ky.,  367.  Conceding  this  to 
.  be  sound,  as  a  proposition  of  law,  still  appellant  is  not  entitled  to  a  reversal 
for  the  reason  named,  because  the  special  damages  arising  by  loss  of  time  isu 
not  suflBciently  pleaded.  In  her  petition  we  find  the  allegation  of  the  sub- 
ject of  her  damages  as  follows:  "Plaintiff  says  that  she  has  been  to  great  ex- 
pense for  the  services  of  a  doctor  and  medicine;  that  her  expense  for  medi- 
cine, up  to  the  present,  has  been  $100,  and  will  be  more;  that  her  expense- 
for  doctor,  care,  nursing  and  other  treatment,  up  to  the  present,  has  been 
about  $200,  and  will  be  more;  that  because  of  her  pain  and  suffering  perma- 
nent injury  and  inability  to  earn  monf^y,  and  loss  of  time  from  June  4,  1899, 
up  to  the  present,  she  has  been  damaged  in  the  sum  of  $15,000." 

It  will  be  observed  that  appellant's  special  damages  are  alleged  to  consist 
of  the  sum  of  $S00— for  doctor's  bills,  medicine,  nursing,  etc. ;  but  there  isi 
no  allegation  as  to  the  amobnt  of  special  damages  for  loss  of  time;  this  ia 
included  in  the  lump  sum  of  $15,000,  which  she  claims  to  have  suffered  in  the- 
way  of  general  damages.  This  very  question  arose  in  the  case  of  Jesse  v. 
Schuck,  11  Ky.  Law  Bep.,  463.  In  the  opinion  in  that  case  the  court  say  ^ 
**The  petition,  after  averring  the  assault  and  battery,   says  that,  by  reason. 

thereof,  the  appellant  'was  confined  to  his  bed  for weeks,  and  suffered. 

greatly  in  body  and  mind,  and  was  put  to  and  incurred  considerable  expense, 

to  wit,  in  the  sum  of dollars,  in  securing  medical  attention,  nursing  and 

medicine,  and,  by  reasqp  of  said  assaulting,  beating  and  bruising,  this  plain- 
tiff lost weeks  from  his  business,  and  was  damaged  greatly,  viz.,  in  the 

sum  of dollars ;  and  he  says  that,  by  reason  of  said   acts  and  doings  of 

said  defendant,  this  plaintiff  was  damaged  in  the  sum  of  $5,000.'  It  is  blank 
as  to  the  time  lost,  the  expanse  incurred,  and  the  damage  resulting  there- 
from.   *    •    ♦ 

"It  can  not  properly  be  said  that  the  petition  in  this  case  states  the  facts, 
as  to  the  special  damage,  and  that  the  amount  thereof  is  a  matter  of  Inquiry 
upon  the  trial.  The  facts,  being  material  to  a  recovery,  must  be  so  stated  as^ 
to  enable  the  defendant  to  plead  understandingly  as  to  them,  and  to  deter- 
mine whether  he  will  or  ought  to  deny  them.    Any  resulting  damage  DotL 
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implied  by  law  from  the  doing  of  a  wrong  should  be  stated  with  particnlar- 
Ity.  Any  other  rule  would  authorize  such  a  loose  mode  of  pleading  as  to  of- 
ten lead  to  surprise  and  undue  advantage. " 

In  the  case  cited,  as  in  the  case  at  bar,  the  jury  had  awarded  a  small  ver- 
dict for  the  plaintiff,  thus  showing  that  the  injuries  received  were  caused  by 
the  wrongdoing  of  the  defendant.  In  that  case,  as  in  this,  the  loss  of  time 
was  clearly  proved;  but  the  court  affirmed  the  judgment  because  of  the  fail- 
ure of  the  plaintiff  to  sufficiently  allege  the  special  damages  which  he  claimed. 
This  opinion  is  conclusive  of  the  question  under  discussion.  The  verdict 
covered  all  the  special  damage  sufficiently  pleaded. 

The  second  and  third  error  complained  of  may  be  considered  together. 
These  consist  in  the  fact  that  the  court  permitted  it  to  be  known  by  the  jury 
that  the  two  physicians  who  testified  in  the  cose  as  to  the  extent  of  appel- 
lant's injuries  had  been  appointed  by  the  court;  and  the  misconduct  of  the 
4ittorney  for  appellee  in  stating  to  the  jury  in  his  argument  that  these  doc- 
tors had  been  appointed  by  the  court.  We  do  not  see  how  this  could  have  prej- 
udiced appellant's  case;  the  doctors  had  been  appointed  by  the  court,  uuder 
that  large  discretion  which  he  possessed,  and  which  is  fully  recognized  in  the 
case  of  the  Belt  Electric  Line  Co.  v.  Allen,  19  Ky.  Law  Rep.,  1656.  The 
question  is  not  material  how  they  came  to  know  the  facts  of  which  they  de- 
posed, but  rather  the  truth  of  their  evidence  after  they  were  on  the  stand. 
Appellant  could  not  have  been  prejudiced  by  the  knowledge  on  the  part  of 
the  jury  that  these  two  witnesses  came  from  an  entirely  impartial  appoint- 
ment. Nor  do  we  think  appellant  was  prejudiced  by  the  refusal  of  the  court 
to  permit  her  counsel  to  further  cross-examine  the  expert  witness,  Dr.  Zin- 
key.  The  doctor  has  been  thoroughly  examined,  and  had  told  all  he  knew  on 
the  subject  in  hand;  any  further  cross-examination  of  him  was  an  unneces- 
sary prolongation  of  the  trial  which  the  court,  in  its  wisdom,  had  the  right 
to  curtail. 

The  fifth  error  assigned  by  appellant  is  the  refusal  of  the  court  to  permit 
her  to  show,  on  the  question  of  the  extent  of  her  injuries,  that  she  would 
probably  be  rendered  sterile  as  a  result  of  the  accident.  The  record  shows 
that  when  the  court  sustained  objections  to  the  questions  propounded  along 
this  line,  appellant  made  no  avowal  as  to  what  the  witness  would  state,  if 
permitted  to  answer  the  question.  The  failure  so  to  do  renders  it  impossi- 
ble for  us  to  say  whether  or  not  she  was  prejudiced  by  the  refusal  of  the 
court  to  permit  the  witness  to  answer  the  question.  Brown  v.  Common- 
wealth, 14  Bush,  398:  Bowler  v.  Lane,  S  Metcalfe,  811.) 

Judgment  affirmed. 


CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  RY.  CO.  v. 

VAUGHT. 

(Filed  March  1,  1904— Not  to  be  reported.) 

Railroads— Damages— Where  appellee  was  in  a  refrigerator  oar  engaged  in 
cleaning  out  straw  when  a  servant  of  appellant  coupled  it  to  an  engine  and 
hauled  It  away,  when  appellee,  on  going  to  the  door  to  see  where  he  was  being 
carried,  was  struck  by  the  door,  which  slammed  against  him,  after  striking 
the  platform  of  appellant's  station,  severely  injuring  him.  the  evidence  au- 
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tshorlzlDg  it  And  the  instructloDs  oonfonuing  to  the  law,  a  judgment  in  hia 
f  Avor  for  1500  will  not  be  disturbed. 

O.  H.  Waddle  and  John  Qalvin  for  appellant. 

Denton  &  Robinson  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Cincinnati,  New  Orleans  &  Texas  Pacific  H.  R.  Co.  is  a 
-corporation  operating  a  railroad  through  the  State  of  Kentucky,  a  part  of  its 
line  being  in  Pulaski  county.  The  appellee,  D.  F.  Vaught,  was,  at  the  time 
of  the  occurrence  which  produced  this  litigation,  in  the  employment  of  the 
Somerset  Ice  Co.  The  appellant  had  hauled  a  refrigerator  car  loaded  with 
ice  to  the  place  of  business  of  the  Somerset  Ice  Co.,  and  left  it  there  to  be 
unloadeil.  Appellee,  by  order  of  his  employer,  had  unloaded  the  ice  from 
the  oar,  and  was  engaged  in  cleaning  out  the  straw  from  the  floor  and  gath- 
ering up  the  ice  hooks  for  the  purpose  of  turning  over  the  car,  unloaded  and 
cleaned,  to  appellant;  but  just  before  he  left  it  an  engine  in  the  custody 
and  control  of  appellant's  employes  lacked  down,  coupled  onto  the  empty 
car  and  hauled  it  away.  The  door  of  the  car,  which  was  large  and  heavy, 
-ojiened  out  on  hinges,  and  was  swinging  open  when  it  started. 

After  the  car  stitrted  appellee  went  to  the  door,  in  order  to  look  out,  and, 
«s  he  says,  to  see  where  he  was  being  carried,  at  which  time  the  heavy  door, 
lYhich  was  swinging  outwardly,  struck  against  a  platform,  which  constituted 
a  part  of  appellant's  station,  with  such  violence  that  it  was  slammed  to, 
striking  him  on  the  head,  shoulder  and  abdomen,  knocking  him  senseless 
and  severely  injuring  him.  Appellee's  evidence  was  to  the  effect  that  he  was 
not  notified  of  the  fact  that  appellant's  servants  were  about  to  move  the  car, 
and  knew  nothing  of  their  purpose  so  to  do,  until  it  was  started  on  its  jour- 
ney away  from  the  place  where  it  had  been  standing;  that  being  a  refrigera- 
tor car,  there  was  no  place  from  which  he  could  look  out  except  the  open 
door,  and  that  he  went  to  this  door  to  look  out  and  see  where  he  was  being 
carried. 

For  the  api^llant  John  Starkie  testified  that  he  was  one  of  the  brakemen 
in  charge  of  the  train  wh|ch  moved  the  car  upon  which  appellee  was  engaged 
in  working;  that  before  the  engine  was  attached  to  it  he  saw  appellee  and 
told  him  he  must  get  out,  as  they  were  going  to  take  it  away;  that  appellee 
answered  "all  right,"  and  at  once  threw  out  some  of  his  implements;  where- 
upon he,  supposing  appellee  had  left  the  cor,  gave  the  signal  which  started 
it  on  its  destination.  The  jury  returned  a  verdict  of  $500  in  favor  of  appel- 
lee, of  which  appellant  is  now  complaining. 
The  court  instructed  the  jury  as  follows : 

**A.  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
'that  the  plaintiff,  Vaught,  received  injuries  on  the  breast,  abdomen  and  legs, 
by  being  struck  by  a  car  door,  while  plaintiff  was  in  a  car  on  the  side  track 
of  the  defendant,  and  said  Injuries  were  caused  by  the  negligence  and  care- 
lessness of  the  defendant,  its  agents,  servants  and  employes  in  pulling  or 
pushing  said  oar,  without  warning  to  the  plaintiff,  and  by  allowing  the  car 
•door  to  remain  open  and  by  pulling  or  pushing  said  car  door  against  the 
^platform,  you  will  find  for  the  plaintiff  such  sum  as  will  reasonably  compen- 
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sate  him  for  hU  suffering  and  physical  agony  (if  any),  and  loss  of  time  by- 
reason  thereof,  and  will,  if  you  believe  he  is  permanently  disabled,  you  will 
find  such  damages  as  will  reasonably  compensate  him  therefor.  Your  wbol» 
finding,  however,  not  to  exceed  $1,999. 

"B.  It  was  the  duty  of  the  defendant  In  handling  its  oars  to  do  so  in  such 
manner  as  not  to  inflict  injury  upon  any  person  who  had  a  right  to  be  upon 
or  in  any  of  said  oars  of  the  defendant,  and  if  the  defendant's  agents  failed 
to  use  reasonable  care  or  diligence  to  ascertain  his  presence  and  warn  him  of 
danger,  they  were  guilty  of  negligence. 

'•No.  1.  Unless  you  believe  from  the  evidence  that  the  employes  of  the  de- 
fendant railroad  engaged  in  moving  the  car  causing  the  injury  to  plalntifiT 
complained  of  failed  to  exercise  such  c^ire  in  the  movement  of  said  car  as  an 
ordinarily  prudent  person  would  have  exercised  under  the  same  or  similar 
circumstances,  you  will  find  for  the  defendant. 

"No.  3.  If  you  believe  from  the  evidence  that  the  plaintiff  was  notified 
that  the  car  in  which  he  was  located  was  about  to  be  moved,  and  he  was  re- 
quested to  leave  the  same  and  he  had  sufficient  time  to  have  left  the  same  In 
safety  before  the  collision  of  the  car  door  with  the  platform  of  the  depot,  and 
failed  to  do  so,  such  conduct  would  be  contributory  neglect  on  his  part;  and 
if  the  Injury  complained  of  would  not  have  occurred  but  for  such  contribu- 
tory neglect,  you  will  find  for  defendant. 

"Xo.  8.  If  you  shall  believe  from  the  evidence  that  plaintiff  knew  of  the 
condition  of  the  car  and  of  the  door  thereto,  and  after  knowing  said  car  was 
being  mo%H?d  he  placed  himself  and  remained  where  said  door  could  strike 
him,  when  it  was  unnecessary  for  him  to  have  remained  in  said  car,  or  to 
have  occupied  such  position,  this  would  be  negligence  on  his  part,  and  if 
such  negligence  so  contributed  to  the  injury  received  by  him  as  that  he 
would  not  have  been  injured  but  for  such  negligence,  jrou  will  find  for  de- 
fendant. 

"No.  4.  Negligence,  ais  used  in  these  instructions,  is  the  want  of  ordinary- 
care.  Ordinary  care  is  such  care  as  would  be  exercised  by  an  ordinary  pru- 
dent man  under  the  same  or  similar  circumstances  as  those  under  investiga- 
tion." 

These  instructions  constitute,  as  we  think,  the  correct  rule  of  law  applica- 
ble to  the  case  at  bar;  certainly,  taken  as  a  whole,  they  are  not  unfavorable 
to  apiiellant.  Appellee  was  not  bound  to  jump  from  the  car  after  it  started, 
as  is  contended  for  by  appellant,  although  he  might  think  that  could  lie  done 
with  safety;  and  if  the  car  was  being  hauled  off  with  him  In  it,  without  hia 
knowing  where  he  was  being  taken;  it  was  but  natural  for  him,  and  he  bad 
the  right,  to  go  to  the  door,  which  afforded  the  only  means  of  obtaining  the 
information  he  desired  of  the  situation,  although  he  might  have  known 
there  was  danger  attending  his  so  doing;  but  he  was  not  entitled  to  unneces- 
sarily place  himself  in  peril,  and  the  question,  whether  he  did  or  not  do  so, 
under  all  the  circumstances  of  this  case,  was  a  question  for  the  jury.  Hia 
perturbation  of  mind  would  necessarily  be  increased  or  diminished  by  the 
fact  as  to  whether  he  was  being  carried  far  from  home,  or  merely  shifted 
around  in  appellant's  yards,  with  the  opportunity,  after  a  few  minutes,  of 
being  allowed  to  leave  the  car  in  safety. 
For  the  reason  indicated  the  judgment  is  affirmed. 
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MATTHEWS,  ASS'EK  v.  MATTHEWS.  ASS'EE. 
(Filed  March  1,  1004— J^ot  to  be  reported.) 

1.  Limitation  of  actions— Former  judgment— In  an  action  to  enforce  a  lien^ 
on  land  where  no  defense  was  interposed  that  the  claim  had  not  been  veri- 
fied, or  presented  to  the  assignee  for  allowance,  and  where  limitation  was 
not  relied  on,  after  final  judgment  had  been  rendered  it  was  too  late  to  set 
up  the  plea  of  limitation  on  the  ground  that  the  claim  had  not  been  proved 
before  the  assignee  and  that  fifteen  years  had  then  run  after  maturity  of  the 
debt. 

2.  Jurisdiction  of  county  courts— By  section  87,  Kentucky  Statutes,  county 
courts  are  authorized  to  direct  assignee  to  sell  land  assigned  to  him  for  pay- 
ment of  debts. 

J.  I.  Blanton  for  appellant. 

W.  S.  Cason  for  appellee.  , 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

James  Matthews,  in  the  year  18^)5,  made  an  assignment  to  T.  W.  Hardy  for 
the  benefit  of  his  creditors,  and  under  section  86,  Kentucky  Statutes,  the 
county  court  appointed  three  persons  to  lay  oflf  to  the  assignor  his  homestead 
in  the  land  assigned.  Their  report  having  been  filed  in  the  county  court, 
B.  B.  Petty,  as  assignee  of  Jackson  Matthews,  filed  exceptions  to  the  report 
on  the  ground  that  hU  debt  vras  created  before  the  purehase  of  the  land  by 
James  Matthews.  The  statute  referred  to  provides:  ''Thfe  report  setting 
apart  the  exempted  property  may  be  excepted  to  by  any  person  in  interest. 
♦  *  *  If  exceptions  are  filed  they  shall  l)e  heard  by  the  court  and  disposed 
of."  The  case  was  heard  in  the  county  court,  and  it  was  adjudged  that  the 
debt  set  up  by  Petty  had  been  fully  paid,  and  his  exceptions  were  overruled. 
Petty  appealed  from  this  juilgmeut  to  the  circuit  court,  making  only  James 
Matthews  defendant  to  the  appeal.  No  objection  was  made  in  the  cirouit 
oourt  before  trial  that  Hardy,  as  assignee,  was  not  party  defendant  on  the 
appeal.  At  the  June  term,  189(>,  of  the  circuit  court  the  case  was  tried  on  the 
merits,  and  it  was  adjudged  that  Petty's  debt  was  contracted  before  the  pur- 
chase of  the  land,  and  was  unpaid.  The  case  was  remanded  to  the  county 
court,  "with  directions  to  set  aside  the  order  overruling  the  exceptions  taken 
by  B.  B.  Petty,  assignee  of  Jackson  Matthews,  to  the  homestead  allotted  to 
James  Matthews,  and  to  enter  a  judgment  In  said  court  sust^ilnlng  said  ex- 
ceptions, and  adjudging  that  James  Matthews  is  not  entitled  to  a  homestead 
as  against  the  debt  due  to  B.  B.  Petty,  assignee  of  Jackson  Matthews."  On 
March  15,  1897,  the  assignee,  under  section  90,  Kentucky  Statutes,  filed  in 
the  county  court  his  report  of  claims,  rejecting  the  debt  of  Petty,  as  assig- 
nee of  Jackson  Matthews,  on  the  ground  that  It  was  barred  by  limitation. 
On  March  2S  the  assignee  filed  his  final  report,  and  on  the  same  day  Petty,  as 
assignee  of  .Jackson  Matthews,  filed  exceptions  to  the  report  of  the  assignee, 
Hanly,  rejecting  his  claim.  Previous  to  this,  however,  on  August  24,  1896, 
Petty  had  filed  In  the  county  court  a  copy  of  the  judgment  of  the  cirouit 
court  above  referred  to,  and  the  county  court  had  entered  an  order  entering 
It  as  the  judgment  of  the  county  court  on  the  exceptions.  Without  any  ac- 
tion being  taken  except  continuances  of  the  case,  on  January  28,  1901,  the 
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'^proceeding  was  filed  away  with  leave  to  reinstate  on  the  docket.    On  April 

-21,  1903,  Petty  gave  notice,  and  had  the  case  reinstated  on  the  docket.    His 

'  exceptions  to  the  report  of  the  assignee  were  then  sustained,  his  claim  was 

allowed  and  the  assignee  was  ordered  to  sell,  the  land  for  the  payment  of  the 

^ebt.    An  appeal  was  taken  from  this  judgment  to  the  circuit  court,  and  in 

the  circuit  court  the  defendants  offered  to  show  that  Petty 's  debt  was  paid, 

-  but  the  court  held   this  matter  concluded   by   the  former  judgment,  and 

•  affirmed  the  judgment  of  the  county  court.    The  appeal  before  us  is  prose- 

'cuted  from  this  judgment  of  the  circuit  court. 

As  by  the  statute  the  county  court  is  authorized  to  have  the  homestead  laid 
off,  and  it  is  provided  that  any  person  in  interest  may  file  exceptions  to  the 
report  of  allotment  and  that  these  shall  be  determined  by  the  county  court. 
Petty  properly  filed  his  exceptions  in  the  county  court  when  the  homestead 
was  allotted.  If  James  Matthews  waR\  entitled  to  a  homestead  against  his 
•other  creditors,  but  not  against  Petty,  the  county  court  had  jurisdiction  to 
determine  the  rights  of  the  parties,  for  the  plain  purpose  of  the  statute  is  to 
provide  a  summary  mode  of  settling  the  assigned  estate  in  the  county  court; 
•and  if  the  assignor  was  not  entitled  to  a  homestead  as  against  Petty  *s  debt, 
Petty  was  entitled  to  have  the  assignee  directed  to  sell  this  land  for  the  pay- 
ment of  his  debt;  otherwise  the  proceeding  in  the  county  court  would  not 
have  settled  the  rights  of  the  parties,  and  would  have  been  only  the  starting 
point  for  new  litigation.     This  would  defeat  the  purpose  of  the  statute. 

When  Petty  appealed  from  the  judgment  of  the  county  court,  holding  that 
ills  debt  was  paid  and  rejecting  his  claim  for  that  reason,  he  should  regularly 
have  made  Hardy,  as  assignee,  a  party  defendant;  but  as  no  other  creditor 
had  a  debt  which  was  superior  to  the  homestead,  James  Matthews,  the 
claimant  of  the  homestead,  was  theonly  defendant  really  a  party  in  interest, 
and  the  case  having  been  tried  on  the  merits  in  the  circuit  court,  as  between 
them  the  judgment  of  the  circuit  court  was  valid,  for  Hardy,  as  assignee, 
had  no  interest  in  the  homestead  of  James  Matthews,  none  of  the  other  cred- 
itors asserting  privileged  debts. 

The  statute  of  limitation  could  not  be  pleaded  to  Petty's  claim  in  the 
<5ounty  court  after  the  return  of  the  case  from  the  circuit  court,  and  the 
<jounty  court  had  entered  the  judgment  of  the  circuit  court  as  Its  judgment. 
"The  proceeding  to  settle  the  assigned  estate  wns  pending  in  the  county  qourt 
-when  Petty  filed  his  exceptions  to  the  report  allotting  the  homestead,  ^^hese 
•exceptions  made  him  a  party  to  the  proceedings  and  were  the  assertion  of 
his  claim,  which  wns  not  then  barred  by  limitation.  No  objection  was  then 
made  that  his  claim  had  not  been  verified  or  presented  to  the  assignee  for  al- 
lowance. The  defense  of  payment  was  interposed,  but  limitation  was  not 
relied  on.  After  the  defendants  were  defeated  on  the  defense  of  payment, 
and  a  final  judgment  had  been  entered  in  favor  of  Petty,  It  was  too  late  to 
set  up  the  defense  of  limitation  on  the  ground  that  the  claim  had  not  been 
proven  up  before  the  assignee,  and  that  fifteen  years  had  then  run  after  the 
maturity  of  the  debt. 

The  order  of  the  county  court  struck  the  proceedings  from  the  docket  with 

leave  to  reinstate.     It  was  evidently  stricken  off  before  the  exceptions  to  the 

report  of  the  assignee  were  acted  on,  and  was  properly  reinstated  on  notice. 

.Judge  Ward,  the  attorney  for  Petty,  having  been  taken  sick,  and  died  pend- 
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'^ng  the  prooeedlnff,  no  action  was  taken  in  the  matter  until  Petty  employed 
^new  counsel  to  look  after  it.  When  the  case  was  returned  the  second  time  to 
"the  circuit  court  he  properly  refused  to  hear  again  the  CTidenoe  on  the  ques- 
*4ion  of  payment,  for  this  was  concluded  by  the  former  appeal.  By  section 
^7,  Kentucky  Statutes,  the  county  court  is  authorized  to  order  the  assignee 
'^  sell  real  estate  assigned  to  him  for  the  payment  of  debts. 
Judgment  affirmed. 


JOSEPH'S  ADM'B,  &c.  v.  LAPP'S  ADM'B. 
(Filed  March  1,  1904— Not  to  be  reported.) 

1.  Insurance— Construction  of  statutes— By  section  1408  of  the  Kentucky 
''Statutes  the  proceeds  of  policy  of  insurance  in  this  action  became  chargeable 
"With  the  debts  of  the  insured,  and  the  heirs  at  law  took  no  title  in  it  except 
subject  to  the  provisions  of  the  statute,  and  were  not  authorized  to  transfer 
At  to  another  for  collection,  or  to  enter  into  a  contrast  for  its  collection,  and 
one  relying  upon  such  contract  will  have  to  look  to  the  heirs  for  payment 
-and  can  not  recover  for  services  of  administrator  who  collected  policy. 

2.  Attorney  and  client— It  is  a  well-Rettlod  principle  that  a  client  may  dis- 
-t)harge  an  attorney  at  any  time  with  or  without  cause,  and  may  do  so  even 

^here  the  fee  is  contingent,  but  where  the  attorney  has  performed  services 
lie  may  recover  for  them  if  the  discharge  was  without  cause. 

Alfred  Seligman  for  appellants. 

W.  T.  Burch .for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Di<- 
Tislon. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

Margaret  Lapp  was  the  beneficiary  of  a  policy  of  insurance  in  the  Knights 
•of  Honor  on  the  life  of  her  son,  John  Lapp,  for  12,000.  She  died  a  few  days 
«fter  the  death  of  her  son,  without  having  collected  the  policy.  After  her 
^eath,  on  the  31st  of  January,  1899,  Carrie  Lapp  and  Lou  Meglemary,  chil- 
dren, and  her  grandchildren,  George  Felix  Stranger,  Maggie  Schweikert  and 
Desda  Cochraon,  who  were  her  only  heirs  at  law,  transferred  and  delivered 
this  policy  of  insurance,  or  benefit  certificate  as  it  is  sometimes  called,  to 
Armour  &  Co.  for  the  purpose  of  collection.  The  writing  provided  that  af- 
ter paying  the  cost  of  collection  and  debts  due  by  John  Lapp  to  Armour  Sb 
Co.,  the  balance  to  be  turned  over  to  the  heirs.  Armour  &  Co.  employed 
appellants,  attorneys  at  law,  to  take  such  steps  as  might  be  necessary  to 
•collect  the  policy  and  delivered  It  to  them.  On  the  25th  of  April,  1899.  ap- 
pellants entered  into  a  written  contract  with  the  heirs  at  law  to  represent 
them  in  the  collection  of  this  policy  for  a  fee  equal  to  one-third  of  the  sum 
realized  thereon.  Shortly  after  the  execution  of  this  last  contract  appellee, 
Carrie  Lapp,  qualified  as  administratrix  of  the  estate  of  her  deceased  mother, 
and  demanded  possession  of  the  policy  from  appellants,  which  they  refused  to 
deliver.  She  thereupon  instituted  a  suit  for  the  collection  of  the  policy,  and 
'Oaused  a  rule  to  issue  against  appellants,  requiring  them  to  deliver  the 
-policy  to  her.  They  responded,  setting  out  their  contract  with  Armour  & 
•Co.  and  with  the  heirs  at  law,  and  asked  that  they  be  protected  in  their 
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rights.  Their  response  was  held  insufficieDtt  and  they  were  compelled  U> 
deliver  the  policy.  Appellee  prosecuted  her  suit  against  the  insurance  com* 
pany  to  judgment,  and  recovered  thereon  the  sum  of  $2,958.^6,  the  amount- 
of  the  policy  and  interest.  Thereupon  appellants,  upon  their  own  petition, 
were  made  parties  to  this  proceeding,  and  set  out  their  contract  with  the 
heirs  at  law,  and  asked  that  they  be  adjudged  $086. 09  from  the  fund  collected 
from  the  insurance  comptmy.  subject,  however,  to  the  claim  in  favor  of 
Armour  &  Co.  for  $186.87.  A  general  demurrer  was  interposed  and  sustained 
to  this  pleading,  and  their  petition  dismissed,  and  they  have  appealed,  and 
ask  a  reversal  upon  the  ground  that  they  had  a  valid,  enforcible  contract- 
with  the  heirs  at  law  and  a  lien  for  their  fee  under  section  107  of  the  Ken- 
tucky Statutes.  Section  1403  of  the  Kentucky  Statutes  provides  that  "where- 
any  person  shall  die  intestate  as  to  his  personal  estate,  or  any  part  thereof, 
the  surpfus,  after  payment  of  funeral  expenses,  charges  of  administration' 
debts,  shall  pass  to  and  be  distributed  among  the  same  persons  as  real  estate 
is  directed  to  descend,  except,  etc. ' ' 

Under  the  provisions  of  this  statute  the  policy  of  insurance,  or  the  proceeds 
thereof,  became  chargeable  with  the  payment  of  her  debts,  and  her  heirs  at 
law  took  no  title  thereto  except  subject  to  this  provision  of  the  statute.  They 
had,  therefore,  no  such  interest  in  the  policy  of  insurance  as  authorized  them 
to  transfer  it  to  Armour  &  Co.,  or  to  enter  into  a  contract  with  appellants^ 
for  its  collection.  An  action  can  not  be  maintained  by  the  heir  for  the  re- 
covery of  a  debt  due  to  the  ancestor  unless  the  obligation  to  the  ancestor  is  by 
its  terms  payable  to  the  heirs.  (Brunks  v.  Means,  50  Ky.,  211;  Montgomery 
V.  Commonwealth,  17  Ky.,  1B7;  Newman's  Code  Pleading,  94,  and  numer- 
ous authorities  there  cited.  The  trial  court,  therefore,  decided  that  appel- 
lants were  not  entitled  to  a  judgment  to  any  portion  of  the  fund  which  had 
been  recovered  by  the  administratrix.  It  was  her  duty  to  apply  the  money 
collected  by  her  to  the  payment  of  the  debts  of  her  intestate  in  the  manner- 
directed  by  the  statute,  and  the  surplus  which  remained  after  the  payment 
of  such  indebtedness  became  the  property  of  the  heirs.  Appellants  will  have 
to  look  to  their  clients  Individually  for  anything  due  to  them  for  their  ser- 
vices. Besides,  the  law  is  well  settled  that  a  client  has  the  right  to  discharge 
his  attorney  at  any  time  with  or  without  cause,  even  in  a  case  where  the  fee 
is  contingent.  If,  however,  the  discharge  is  without  cause  and  after  the  at- 
torney has  actually  performed  services  in  the  line  of  his  employment,  he  is 
entitled  to  recover  the  value  of  such  services.  (Henry  v.  Vance,  23  Ky.  Law 
Rep.,  496.) 

For  reasons  indicated  the  judgment  is  affirmed. 
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(Filed  March  2,  1904— Not  to  be  reported.) 

1.  Criminal  law— p]vidence— WhtrJ  it  appears  from  the  record  that  appel- 
lant began  the  difficulty  which  resulted  in  the  homicide,  and  after  an  alter- 
cation with  deceased,  pursued  him,  shooting  him  until  he  had  killed  him» 
deceased  attempting  all  the  while  to  escape,  a  verdict  and  judgment  of  man- 
slaughter, fixing  his  punishment  at  confinement  in  the  penitentiary  for  twen- 
ty-one years,  wiil  not  be  disturbed. 
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^.  Same— In  a. prosecution  for  murder  it  was  competent  to  permit  the  Cora- 
Tnonivealth  to  prove  that  just  before  the  affray  deceased  lent  another  his  knife 
'because  such  evidence  was  corroboartive  of  that  of  another  witness  who  tes- 
tified that  the  knife  with  which  appellant  was  cut  was  in  his  own  hand,  and 
was  struck  by  deceased  in  attempting  to  ward  it  off,  thereby  cutting  appel- 
lant. 

8.  Same— Section  593,  Code  of  Practice,  provides  that  "the  court  shall  ex- 
-ercise  a  reasonable  control  over  the  mode  of  interrogation,"  the  discretion 
-of  the  trial  court  being  broad  in  such  matters  and  it  appearing  that  a  wit- 
ness was  fully  interrogated  by  appellant's  council,  it  can  not  be  said  there 
was  unnecessary  interference  on  the  part  of  the  court  in  ruling  that  the  wit- 
ness should  tell  all  he  knew  before  being  interrupted  by  attorneys  by  quea" 
•  tions. 

James  Andrew  Scott  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  George  Dean,  was  indicted  and  tried  in  the  Franklin  Cir- 
cuit Court  for  the  murder  of  Ed.  Adams.  Notwithstanding  his  plea  of  not 
guilty,  he  was  convicted  of  voluntary  manslaughter  and  his  punishment 
fixed  at  confinement  in  the  penitentiary  for  twenty-one  years,  and  the 
lower  court  having  overruled  his  motion  for  a  new  trial,  he  has  appealed. 

The  difficulty  which  culminated  in  the  homicide  began  in  a  bawdy  house 
situated  on  Gas  House  alley,  in  the  city  of  Frankfort.  The  house  was  kept 
by  a  woman  called  Jessie  Doulgass.  According  to  the  evidence  of  the  Com- 
monwealth appellant  and  Adams  met  at  the  house  of  the  Douglass  woman 
on  the  night  of  December  25,  1902.  Jessie  Douglass  was  making  eggnog  in 
the  kitchen.  There  were  present,  besides  Jessie,  appellant  and  Adams,  her 
daughter,  known  as  Cecil  Howard,  Myrtle  McQueen,  and  in  the  front  room 
at  the  time  the  dilliculty  began  were  Ape  Willis  and  Wade  Morse.  The 
women  were  all  of  loose  morals,  appellant  being  the  apparent  favorite  of 
Jessie  Douglass,  and  Adams  that  of  her  daughter,  Cecil  Howard. 

Jessie  Douglass  began  to  complain  at  her  daughter  for  having  attempted  to 
go  that  morning  to  Lexington,  and  claimed  that  Adams^was  to  blame  for  it. 
The  latter  said :  "Jessie,  you  needn't  to  blame  me  about  it  because  I  smacked 
her  for  wanting  to  go."  Appellant  then  interfered  by  saying  to  Adams, 
"if  you  want  to  chew  the  rag,  chew  it  with  me,"  and  further  remarked  that 
he  had  had  it  in  for  Adams  a  long  time,  and  now  he  was  going  to  take  it 
out,  and  thereupon  struck  Adams  on  the  head,  which  was  bandaged  on 
account  of  wounds  received  in  a  previous  fight  with  another.  Adams  said 
to  him :  "I  have  always  been  a  friend  of  yours,  and  always  want  to  be;  you 
see  I  am  in  no  condition  to  fight."  But  unmindful  of  his  protestations,  ap- 
pellant struck  him  again,  and  was  told  by  Adams,  in  substance,  if  he 
wanted  to  fight  to  lay  aside  his  pistol  and  go  out  in  the  alley  and  he  would 
fight  hira  a  fair  fight.  Appellant  then  threw  his  pistol  on  the  bed,  saying 
he  would  go  with  Adams  anywhere,  and  again  struck  him,  knocking  or 
forcing  him  into  the  front  room.  They  started  out  of  that  room  toward  the 
alley,  when  appellant  knocked  Adams  over  a  washstand  in  the  room,  and 
-as  he  stood  over  him  with  a  knife  in  his  hand,  Adams  in   knocking  off   the 
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stroke  that  appellant  seemed  about  to  make  with  the  knife,  struok  the  haDcl^ 
that  held  it.  and  caused  it  to  entor  appellant's  neck,  thereby  inflicting  upon 
him  a  dangerous  wound."    Adams  then  said:"  Take,  him  off,  he  is  killing 
me. ' '    Whereupon  Myrtle  McQueen  opened  the  door  and  told  Adams  to  leaye» 
which  he  did. 

Down  to  this  time  api)ellant's  pistol  had  remained  on  the  bed,  but  wheftj* 
Adams  left  the  house  appellant  regained  possession  of  the  pistol,  and  fol- 
lowing in  the  direction  takeu  by  Adams,  caught  up  with  him  near  the  cor- 
ner of  Washington  and  Clinton  streets,  just  after  the  latter  encountered  one- 
Wm.  Hayden,  of  whom  he  attempted  to  borrow  a  pistol,  but  us  Hayden  had 
x\o  pistol  he  could  not  comply  with  the  request. 

Hayden  testified  that  Adams  was  running  as  he  approached  him,  and  whila- 
they  were  jet  talking  about  the  pistol  appellant  came  upon    them  with  hia. 
pistol  in  hand.    Adams  jumped   behind  Hayden,  caught   him  by  the  arma 
and  held  him  between  his  own  body  and  appellant,  who  was  still  advanoin^^ 
upon  him  with  his  pistol  presented  as  If  to  shoot.    Adams  kept  pushing  the* 
body  of  Hayden  first  one  way  and   then  another  in   the  effort  to  shield  him- 
self from  the  pistol  of  appellant,  and  Hayden   repeatedly  asked   the  apellant 
not  to  shoot,  telling  him  that  he  did  not  wish  to  be  shot  himself.    Appellant 
replied  that  Adams  had  cut  him,  and  he  Intended  to  kill  him. 

As  appellant  got  near  enough  to  attempt  to  reach  around  Hayden 's  body 
to  shoot  Adams  Hayden  succeeded  in  breaking  away  from  Adams,  and  ap- 
pellant immediately  shot  the  latter,  who  exclaimed,  "Oh,  Lord,"  and  raa- 
toward  Griffy's  saloon,  pursued  by  appellant,  who  snapped  the  pistol  at  him 
in  the  effort  to  shoot  him  before  he  entered  the  saloon,  and  then  following 
him  into  the  saloon,  shot  him  again  as  he  fell  or  crouched  near  the  counter. 
Adams  died  Immediately  after  the  last  shot  was  fired  by  appellant.  Two- 
wounds  were  found  upon  his  body,  one  ball  having  entered  the  arm,  the- 
other  the  back,  just  below  one  of  the  shoulder  blades,  the  wound  in  the- 
back  evidently  causing  Adams'  death,  but  it  does  not  appear  from  the  evi- 
dence whether  it  was  from  the  shot  fired  by  appellant  on  the  street,  or  thr- 
one fired  by  him  in  the  saloon. 

In  addition  to  the  facts  immediately  connected  with  and  surrounding  the- 
homicide  which  were  testified  to  in  the  main  by  the  two  women,  Cecil  How- 
ard and  Myrtle  McQueen,  and  by  Wm.  Hayden,  the  Commonwealth  intro- 
duced evidence  of  threats  made  by  appellant  against  Adams  shortly  before- 
the  killing  in  the  presence  of  divers  witnesses,  who  testified  with  great 
particularity  as  to  the  times  and  places  of  such  threats.  Upon  the  other  hand» 
the  appellant  and  Jessie  Douglass,  who  were  the  only  other  persons  besides- 
Adams,  Cecil  Howard  and  Myrtle  McQueen  in  the  room  when  and  wbei» 
the  difficulty  that  led  to  the  killing  began,  gave  a  widely  different  versloi^ 
of  the  facts  to  that  testified  to  by  the  witnesses  for  the  Commonwealth.  The- 
appellant  testified  in  regard  to  the  difficulty  and  sub.sequent  homicide.  Id 
substance,  as  follows:  "Ed.  Adams  came  back  in  there,  and  he  walked  over 
to  me  and  said:  'That  day  me  and  Chism  had  that  fight  you  wouldn't  let- 
me  have  your  pistol;  I  said,  go  on,  I  don't  want  to  have  any  trouble,  I  have 
got  a  crippled  arm,  and  he  says,  you  come  out  here  and  I  will  whip  hell  out 
of  you;  I  said,  go  ahead,  I  don't  want  any  trouble.  He  said,  lay  down  your- 
pistol  and  come  out  here  and  I  will  whip  hell  out  of  you.    When   I  started. 
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tar  the  dooi  he  hit  me  with  a  knife.  One  nrni  Kelly  and  I  clutched  him 
%vlth  one  hand,  we  both  fell  over  the  wnshstand,  and  be  said  you  son  of  a* 
twitch,  you,  I  will  go  and  get  a  gun  and  come  back  and  finish  you,  and  he 
went  up  the  alley  and  asked  Innis  Clark  for  a  gun;  Innis  didn't  give  hinv 
one,  and  he  asked  Bill  for  a  gun,  and  he  started  down  towards  me,  and  L 
shot  him.  The  pistol  snapped  as  he  went  into  Qriffy's  saloon,  and  I  shot 
Another  in  there." 

Appellant  further  testified  that  after  he  was  cut  by  Adams  he  started  for 
A  doctor,  and  that  Adams  turned  back  on  him,  and  he  shot  him.  He  was- 
corroborated  in  the  main  by  Jessie  Douglass  as  to  the  diflSculty  in  the  houser 
and  in  some  measure  by  Ape  Willis,  who.  being  in  the  front  room  when  the 
difiSculty  began,  failed  to  hear  some  of  the  quarrel  preceding  the  fight.  The 
same  is  true  of  the  testimony  of  Morse  and  Kelly,  each  of  whom  saw  only 
tihe  latter  part  of  the  fight,  and  neither  of  whom  saw  or  heard  what  led  to  it. 
Appellant  was  also  corroborated  by  one  other  witness  as  to  Adams  asking 
Xnnis  Clark  for  a  pistol,  and  several  witnesses  testified  that  threats  were 
made  against  bis  life  by  Adams  shortly  before  the  homicide.  But  appel- 
lant's statements  as  to  what  occurred  at  the  time  of  the  killing  of  Adama 
were  not  only  not  corroborated,  but  were  flatly  contradicted  and  disproved 
by  Hayden  and  persons  in  the  saloon. 

Mnch  of  the  evidence  introduced  by  the  Commonwealth  in  rebutttil  tended 
to  contradict  mnny  of  the  material  statements  of  appellant's  witnesses,  and 
taking  the  evidence  as  a  whole,  we  are  unable  to  say  that  it  did  not  author- 
ize the  verdict  of  the  jury.  Whatever  may  be  said  of  the  conduct  of  Adama 
as  a  contributing  cause  to  the  difficulty  in  the  house,  it  is  apparent  that  ap- 
pellant was  equally,  if  not  more,  at  fault,  and  in  respect  to  the  subsequent 
killing  of  Adams  it  is  apparent  from  the  evidence  thac  it  was  wholly  with- 
out justification,  for.  according  to  the  testimony  of  Hayden,  who  saw 
Adams  shot  in  the  street,  and  of  ,those  who  saw  him  shot  in  the  saloon 
of  Griffy,  where  he  was  pursued  by  appellant,  he  was  then  not  only  with- 
out the  means  or  apparent  inclination  to  harm  appellant,  but  was  actually 
fleeing  for  his  life.  We  can  understand  how  the  jury  might  have  found 
something  in  what  led  to  the  fight  in  the  house  that,  in  their  judgment* 
justified  them  in  reducing  the  homicide  from  murder  to  manslaughter, 
although  they  were  not  authorized  by  the  evidence  to  say  that  the  killing  ot 
Adams  was,  under  the  circunistances,  excusable. 

It  is,  however,  insisted  for  appellant  that  the  trial  court  erred  in  allowing 
the  Commonwealth  to  prove  that  the  deceased,  just  before  his  death,  lent. 
Talyor  Kinkead  his  knife,  and  that  the  latter  had  it  in  his  possession  when 
deceased  was  shot.  One  of  the  issues  made  by  the  appellant  was  that  he  was. 
cut  in  the  fight  in  the  house  by  a  knife  in  the  hands  of  Adams.  Appellant 
testified  that  he  had  no  knife,  but  was  cut  by  Adams. 

One  other  witness  introduced  for  the  defense,  Jessie  Douglass,  testified  that 
she  saw  Adams'  hands  in  his  xwckets  when  and  before  the  fight  began,  and 
that  she  saw  a  knife  in  his  hand  when  appellant  was  cut,  and  that  Adama 
did  the  cutting.  Upon  the  other  hand.  Myrtle  McQueen  positively  testi- 
fied that  the  knife  with  which  appellant  was  cut  was  in  his  own  hand,  and 
that  the  cutting  was  done  by  Adams  knocking  the  hand  of  appellant  so  that 
the  knife  was  thrust  into  his  neck  by  his  own  hand.    A  knife  was  found  by 
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this  witness,  or  Jessie  Douglass,  behind  the  door,  and  given  to  an  officer  of 
the  court,  by  whom  it  was  lost.  No  knife  or  other  weapon  was  found  on  the 
person  of  Adams  after  his  death.  We  are  of  opinion  that  the  evidence  of 
Kinkead,  though  by  no  means  conclusive,  was  competent  as  tending  to  cor- 
roborate Myrtle  McQueen  as  to  the  manner  of  the  cutting,  and  to  contradict 
the  appellant  and  Jessie  Douglass,  both  of  whom  testified  that  appellant  was 
cut  by  a  knife  in  the  hands  of  Adams.  In  any  event,  the  evidence  com- 
plained of  could  not  have  been  prejudicial  to  apisellant,  for  though  Adams 
may  have  unlawfully  cut  him  with  a  knife  in  his  possession,  under  the  evi- 
dence appellant  was  himself  in  the  wrong  in  pursuing:  and  killing  Adams  at 
a  time  when  he  had  no  reason  to  apprehend  danger  to  his  life  or  person  at 
his  hands. 

It  is  also  complained  by  counsel  for  appellant  that  the  lower  court  erred 
in  not  permitting  him  to  conduct  the  examination  of  the  witness,  Wade 
Morse,  without  unnecessary  interference  from  the  court.  An  examination 
of  the  testimony  of  the  witness  In  question  found  in  the  bill  of  evidence  will 
show  that  after  certain  questions,  mainly  preliminary,  had  been  asked  the 
witness,  the  court,  interrupting  the  examination,  ruled  that  **the  witness 
should  tell  all  about  it  before  being  interrupted  by  the  attorneys  with  ques- 
tions.   After  making  a  full  statement,  he  could  then  be  interi\}gated. " 

Section  69H,  Code  of  Practice,  provides  that  "the  court  shall  exercise  u 
reasonable  control  over  the  mode  of  interrogation,  so  as  to  make  it  rapid, 
distinct  and  as  little  annoying  to  the  witness  and  as  effective  for  the  extrac- 
tion of  the  truth  as  may  be."  It  must  be  confessed  that  no  particular  rea- 
son appears  from  the  record  for  the  ruling  complained  of,  yet  mnny  reasons 
not  apparent  to  one  not  present  at  the  trial  may  have  existed  therefor.  The 
discretion  of  the  trial  court  in  such  matters  is  broad,  and  in  this  case  it  is 
not  perceived  that  any  injury  could  have  resulted  to  the  rights  of  the  appel- 
lant, for  it  appears  from  the  bill  of  evidence  that  the  witness  was  subse- 
quently fully  interrogated  by  appellant's  counsel  touching  all  matters  about 
which  information  could  have  been  given  by  him  in  regard  to  the  case. 

Complaint  is  also  made  that  the  court  refused  to  permit  Charles  Kelly  to 
testify  as  to  the  reputation  of  the  deceased.  We  are  of  the  opinion  that  the 
courX  did  not  err  in  excluding  the  testimony  of  the  witness  on  the  point  in- 
dicated; as  a  whole  it  shows  that  his  acquaintance  with  the  reputation  of  the 
deceased  was  based  more  upon  his  personal  knowledge  of  the  latter's  esca- 
pades  and  particular  acts  of  wrongdoing  than  upon  what  people  generally 
in  the  community  in  which  he  had  lived  said  about  him.  Moreover,  several 
other  witnesses  testified  as  to  the  bad  reputation  of  the  deceased,  and  at  most 
the  testimony  of  Kelly  would  have  been  merely  cumulative. 

Another  alleged  error  complained  of  by  appellant  is  that  the  lower  court 
refused  to  pt^rmit  Ben  Conway  to  testify  regarding  a  threat  made  in  his 
hearing  by  the  deceased  shortly  before  his  death.  The  testimony  of  this 
witness  as  to  the  threat  in  que.stlon  was  as  follows:  "I  went  down  the  street 
and  he  (deceased)  walked  up  behind  me,  and  he  said,  'which  way  are  you 
going,'  and  I  said,  Koinghome.  and  he  walked  on  down  the  street;  he  started 
to  go  across  the  street,  and  he  said,  'which  way  are  you  going,'  and  I  said,  I 
am  going  home;  he  said,  'I  am  going  down  here  and  kill  some  God  damned 
son  of  a  bitch,'  but  he  didn't  call  who  it  was." 
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The  witness  subsequently  stated  that  deceased,  after  making  the  threat, 
started  toward  the  "alley."  The  record  shows  that  the  court,  upon  objec- 
tion of  the  Commonwealth's  attorney,  expressed  the  opinion  that  the  testi- 
mony of  the  witness  was  Incompetent,  presumably  because  the  statements  of 
deceased  detailed  by  the  witness  were  too  general  to  be  pertinent,  but  they 
were  not  in  t«rms  excluded  by  the  court  from  the  consideration  of  the  jury. 
Indeed  the  bill  of  evidence  shows  that  the  witness  subsequently  repeated  to 
the  jury  the  threat  made  by  deceased  in  all  its  details,  without  objection 
from  court  or  counsel,  consequently  the  entire  testimony  of  the  witness,  in- 
-cluding  the  threat,  went  to  and  was  obviously  considered  by  the  jury,  with- 
out qualification  or  restriction.  It  is  further  contended  for  the  appellant 
that  the  court  erred  in  permitting  leading  questions  to  be  asked  Thomas 
Kogers,  foreman  of  the  grand  jury. 

Criminal  Code,  section  113,  provides  that  "a  member  of  the  grand  jury 
may,  however,  be  required  by  a  court  to  disclose  the  testimony  of  a  witness 
examined  before  the  grand  jury  for  the  purpose  of  ascertaining  its  consist- 
-ency  with  the  testimony  of  the  witness  given  on  the  trial."    *    •    * 

It  appears  from  the  record  that  Jessie  Douglass  testified  as  a  witness  be- 
fore the  grand  jury  that  found  the  indictment  against  appellant.  It  further 
appears  that  her  testimony  before  that  body  was  reduced  to  writing  by  the 
foreman,  and  was  read  to  and  signed  by  her.  If,  therefore,  her  te.stiniony 
given  on  the  trial  of  appellant  in  regard  to  the  difficulty,  that  resulted  in 
the  death  of  Adams,  was  contradictory  of,  or  inconsistent  with,  her  state- 
ments in  regard  thereto  made  to  the  grand  jury,  the  Commonwealth  had 
the  right,  after  laying  the  foundation  therefor  by  obtaining  her  denial  of 
-any  material  statement  made  by  her  before  ^he  grand  jury,  to  introduce  the 
foreman,  or  other  members  of  the  grand  jury,  to  contradict  her,  in  doing 
which  it  was  the  right  and  duty  of  the  counsel  representing  the  Common- 
wealth to  ask  him  leading  questions  in  the  siime  general  form  used  in  the 
•cross-examination,  on  the  same  points,  of  the  witness  thereby  sought  to  be 
contradicted. 

We  understand  this  to  have  been  the  course  followed  by  the  Common- 
wealth's attorney  on  the  trial  in  the  court  t)elow  in  the  examination  of  both 
the  Douglass  woman  and  Rogers,  therefore,  it  was  not  error  for  the  court  to 
permit  the  asking  of  Rogers  the  le-ading  questions  complained  of.  We  do 
not  regard  as  error  the  action  of  the  lower  court  in  refusing,  on  appellant's 
motion,  to  set  aside  the  swearing  of  the  jury,  and  continue  the  case  on 
account  of  the  absence  of  th«  witness,  Brawner,  who  was  t<iken  sick  after  the 
trial  began.  The  affidavit  of  appellant  as  to  what  he  expected  to  prove  by 
Brawner  was  read  to  the  jury  as  the  latter 's  deposition.  The  material  mat- 
ter therein  relied  on  was  only  an  uu communicated  threat  alleged  to  have 
been  made  by  Adams  against  appellant.  The  evidence  was  only  cumulative, 
as  other  witnesses  introduced  for  appellant  testified  as  to  divers  threats  of 
similar  import  claimed  to  have  been  made  by  Adams,  nnd,  besides,  it  does 
not  appear  from  the  record  that  Brawner,  if  personally  present,  would  have 
testified  any  more  strongly  or  intelligently  in  appellant's  behalf  than  he 
•was  made  to  do  in  the  affidavit  setting  forth  his  statements. 

As  a  motion  for  a  continuance  is  a  matter  tht\t  addresses  It.self  to  the 
sound  discretion  of  the  court,  such  discretion  will  not  be  interfered  with  by 
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this  oourt  unless  it  is  made  manifest  that  the  appellant's  substantial  rights 
have  been  prejudiced  by  its  abuse,  which  we  are  unable  to  say  has  been  don» 
In  this  case.  We  are  likewise  unable  to  sustain  the  further  contention  or 
appellant's  counsel  that  the  trial  court  erred  in  refusing  to  permit  so  much, 
of  the  first  affidavit  for  continuance  as  contained  the  statement  attributed, 
to  Inn  is  Clark,  George  Oliver  and  Andrew  Dougherty  to  be  read  to  the  jury 
as  evidence.  Ko  subpoena  was  issued  for  George  Oliver,  nor  had  he  been- 
reDognlzed.  No  diligence  was,  therefore,  shown  as  to  him.  It  is  true  that  a. 
subpoena  was  issued  for  Innis  Clark  and  Andrew  Dougherty,  in  common 
with  other  witnesses  of  appellant,  August  7,  1903,  and  was  executed  on  all 
the  witnesses  named  therein  except  Clark,  Dougherty  and  two  others,  on 
September  15,  1903,  which  was  only  two  days  before  the  trial  of  appellant 
began  in  the  lower  court. 

The  state  of  facts  presented  by  the  record  fails  to  show  diligence  upon  the 
part  of  the  appellant  in  the  effort  to  procure  the  attendance  of  the  witnesses 
named.  Though  the  subpcena  seems  to  have  been  issued  on  August  7,  1903» 
it  does  not  show,  nor  does  it  appear  from  the  appellant's  alTidavit,  when  it 
was  placed  in  the  sheriff's  hands  for  service.  Probably  it  was  not  placed  in 
the  sheriff's  hands  until  about  the  time  of  service  on  such  of  the  witnesses 
as  are  named  in  the  return,  else  why  did  he  delay  its  service  until  almost^ 
the  calling  of  the  case  for  trial.  It  may  be  that  the  subpoena  was  not  exe- 
cuted upon  Clark  and  Dougherty  for  the  very  reason  that  the  placing  of  it 
in  the  sheriff's  hands  was  delayed  too  long.  Its  service  upon  them  would 
I)erhaps  have  been  effected  by  the  prompt  placing  of  the  subpoena  into  the 
officer's  hands.  Who  can  tell  from  the  record  the  reason  of  the  delay  I^  Factfr 
showing  diligence  mu.st  be  made  to  appear  affirmatively  in  order  to  en  title- 
one  to  a  continuance,  or  the  ri^ht  to  read  as  a  deposition  statements  that 
may  be  put  into  an  affidavit  as  the  testimony  of  an  absent  witness.  We  are- 
further  of  opinion  that  the  statements  attributed  to  the  witnesses,  Clark 
and  Dougherty,  if  read  to  the  jury,  would  have  been  in  a  large  measure- 
cumulative,  as  the  same  facts  were  in  effect  testified  to  on  the  trial  by  other 
witnesses  of  appellant.  No  complaint  is  made  of  the  instructions  given 
on  the  trial.  A  careful  consideration  of  the  record  convinces  us  that  no 
error  was  committed  by  the  lower  court  that  can  be  said  to  have  operated  to 
the  prejudice  of  the  substantial  rights  of  the  appellant. 

Wherefore,  the  judgment  is  affirmed. 
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(Filed  March  3,  1904— Not  to  be  reported.) 

1.  Contracts— Notice— Where  the  seller  of  fruit  trees  had  notice  that  the 
land  belonged  to  the  children  of  a  deceased  owner  before  they  delivered  trees 
under  a  contract  by  which  they  wei-e  to  have  certain  crops  for  certain  yeare» 
and  that  certain  deeds  by  which  the  title  to  the  land  on  which  the  trees  were 
planted  was  attempted  to  be  conveyed  were  void,  and,  therefore,  did  not 
divest  the  real  owners  of  their  title,  their  contract  can  not  be  enforced  against 
a  purchaser  for  value  and  without  notice. 

H.  C.  Einkead  and  Montgomery  &  Montgomery  for  appellant. 
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J.  P.  O'Meara  and   L.  A.  Faurest  for  appellees. 
Appeal  from  Hardin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

rrhis  action  was  instituted  in  the  Hardin  Circuit  Court  on   September  17» 
1902,  by  Stark  Bros. ,  a  firm  engaged  In  the  nursery  business  in  the  State  of ' 
Af  issourl,    {gainst   Leo  C.    Ritchie,    wife   of   W.  H.  S.    Ritchie,  W.    H.  S. 
rtitchie  as  guardian  and  trustee  for  T.  M.,  Madallne  C.  and  W.  C.   Ritchie,. 
T.   M.  Richie,  Madaline  C.  Ritchie,  W.    D.  Butler.  Ellen  R.  Bulter  and  ap- 
X>ellant,  Annie  G.  Thompson,  seeking  to  have  the  court  adjudge  that  appel- 
lees are  entitled  to   any  two  crops  of  apples  and   peaches  and  to  any   three- 
crops  of  pears  that  they  may  select  that  may  grow  on  certain  apple,  peach 
«%nd  pear  trees   furnished   by  them,  within   fifteen  years  from  the   time  the- 
trees  were  set  out,  and  also  that  appellant  be  enjoined  from  interfering  with 
their  gathering  and  removing  the  crops  when  selected.     It  is  alleged  in  the 
petition  that   the  defendant,    Leo  C.    Ritchie,  was  the  owner   of   tjie   land* 
therein  described   on  which   the  trees   were   planted,  and  while   the  owner- 
thereof,  on  September  15,  1894,  signed,  acknowledged  and  delivered  to  them 
a  written  contract  by  which  they   agreed  to  furnish   her  18,850  apple,  peach 
and  pear  trees  to  be  set  out  on  the  land,  and  carefully  cared  for  by  her.     She 
agreed  for  herself,  her  heirs  and  assigns   to  deliver  to   Stark  Bros,  any  two 
crops  of  apples  and  peaches,  and  any  three  crops  of  pears  yielded   by  each  of 
the  respective  varieties  of  the  trees  that  Stark  Bros,    might  choose  within 
fifteen  years  next  after  the  planting  of  the  treed,  they  to  receive  the  fruit  on. 
the  trees  in  the  orchard.    It  is  further  alleged  that  the  con  tract  was  accepted 
hy  them  and  duly  recorded  In  the  Hardin  County  Court  clerk's  office  on  Ooto- 
her  24,  1894,  and  that  they  furnished  all  of   the  trees  to  Leo  C.  Ritchie,  and 
same  were  set  out  on  the  land  and  were  then  growing   thereon.    It  was  also, 
alleged  that  in  1897,  while  Leo  C.  Ritchie   was  still  the  owner  of   the  land, 
they  entered  into  another  agreement  with  her  by  "which  they  furnished  her 
1,590  apple  trees  and  1,90()  pear  trees,  to  be  set  out  by  her  on  the  same  terms 
as  those  purchased  prior  thereto,  and  that  these  trees  were  set  out  and  were, 
then  growing  on  the  land.    They  allege  that  this  last  contract  was  not  signed 
hy  Leo  C.    Ritchie,  but  was  singed  by  her  agent,  T.   M.  Ritchie,  but  was. 
never  recorded. 

Appellant  filed  her  separate  answer  to  this  i)etition,  in  which  she  denled 
tbat  Leo  C.  Ritchie  ever  owned  or  was  in  the  possession  of  the  land  described 
in  the  petition,  and  denied  knowledge  or  information  sufficient  to  form  a  be^ 
lief  as  to  whether  Leo  C.  Ritchie  made  the  contract  referred  to.  or  whether- 
any  of  the  trees  were  on  the  land  as  claimed  by  the  appellant.  She  alleged 
that  she  bought  the  land  from  T.  M.  Ritchie,  who  was  the  owner  thereof, 
for  value  and  with  no  notice  of  the  claim  of  Stark  Bros.  The  issues  were 
made,  the  case  tried,  and  on  final  hearing  the  appellees  were  granted  the. 
relief  they  sought,  and  from  that  judgment  the  appellant,  Annie  G.  Thomp^ 
son,  has  appealed. 

The  facts  leading  up  to  this  litigation  are  complicated,  but,  in  substance, 
are  as  follows:  Sarah  J.  Ritchie  was  the  first  wife  of  W.  H.  S.  Ritchie,  and: 
she  owned  in  her  own  right  four  tracts  of  land  adjoining  and  forming  onoi 
body,  one  tract  containing  212  acres,  one  containing  60  acres,  one  contain^ 
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Ing  25  acres  and  one  containing  bl4  acres.  At  her  death  she  left  a  will  from 
which  we  quote  two  provisions  which  have  application  to  the  questions 
herein  involved: 

"2d.  I  give  and  bequeath  and  devise  to  my  children,  share  and  share  alike, 
all  the  estate,  real   and    personal  and   mixed,  of  which    I  may  die  seized  or 


**4th.  I  hereby  nominate  and  appoint  my  husband,  W.  H.  S.  Ritchie,  the 
trustee  and  guardian  of  all  our  children  and  their  issue  and  survivors,  and 
invest  him  as  such  trustee  with  the  legal  title  to  all  my  said  estate  and  per- 
sonalty of  whatsoever  kind  and  wheresoever  situate,  and  desire  that  during 
his  natural  life  he  manage  and  control  the  same  for  the  sole  and  exclusive 
tise  or  benefit  of  all  our  said  children,  their  issues  and  survivors;  and  for 
that  purpose  I  authorize  him  to  sell  and  dispose  of  my  said  estate  and  prop- 
erty and  reinvest  the  proceeds,  which  proceeds  are  to  be  held  and  invested 
for  the  jjole  and  exclusive  use  of  our  said  children,  their  issue  and  survivors. " 

This  will  was  recorded  January  17,  1893.  At  her  death  she  left  three  chil- 
dren, viz.:  T.  M.,  Madaline  C.  and  W.  C.  Ritchie.  About  twelvemonths 
after  her  death  her  husband,  W.  H.  S.  Ritchie,  married  again,  his  second 
wife  being  one  of  the  defendants,  Leo  C.  Ritchie.  Soon  after  this  marriage 
W.  H.  S.  Ritchie  made  a  conveyance  by  which  he  conveyed  to  one  Prewitt 
the  three  smallest  tracts  of  land,  viz.,  the  60  acre,  the  25  acre  and  the  5^ 
acre  tract,  for  the  recited  consideration  of  $550,  $200  of  which  was  cash  and 
the  balance  on  time.  This  deed  was  signed  "W.  H.  S.  Ritchie,  executor  of 
the  will  of  Sarah  J.  Ritchie,  deceased. "  On  the  same  day  Prewitt  conveyed 
these  same  three  tracts  to  Leo  C.  Ritchie  for  the  same  recited  consideration. 
About  this  time  W.  H.  S.  Ritchie,  who  signed  as  the  executor  of  the  will 
of  Sarah  J.  Ritchie,  deceased,  conveyed  to  his  wife,  Leo  C.  Ritchie,  the 
212  acre  tract  of  land  for  the  recited  consideration  of  $3,000,  $1,600  cash,  the 
balance  on  time. 

About  the  latter  part  of  the»  year  18S7  this  Prewitt  became  uneasy  about 
being  a  warrantor  in  the  deed  to  Leo  C.  Ritchie  and  brought  an  action  to 
have  both  these  transactions  set  aside,  and  to  be  relieved  as  warrantor  in 
this  deed.  He  alleged  and  proved  that  no  consideration  passed  from  him  to 
W.  H.  S.  Ritchie,  nor  from  Leo  C.  Ritchie  to  him,  and  that  they  were  both 
without  consideration,  and  the  court  granted  him  the  relief  he  asked  for. 
About  this  time  W.  H.  S.  Ritchie  and  wife,  Leo  C,  reconveyed  to  him,  as 
executor  and  guardian  of  his  children,  the  213  acre  tract,  reciting  in  the  deed 
that  the  former  deed  was  a  mistake,  and  that   no  consideration   had  passed. 

About  this  same  time  an  action  was  instituted  by  T.  M.  Ritchie,  for  him- 
self and  by  him  as  next  friend  of  his  infant  brother,.  W.  C.  Ritchie,  against 
the  estate  of  S?irah  J.  Ritchie  for  the  collection  of  a  note  ^or  $5,000,  alleged 
to  have  been  executed  to  them  by  their  mother,  by  which  action  they  sought 
to  subject  the  real  estate  to  the  payment  of  their  note.  In  defense  this  note 
was  alleged  to  be  a  forgery.  In  compromise  and  settlement  of  this  action  it 
was  agreed  that  T.  M.  Ritchie  should  take  and  receive  a  conveyance  of  the 
^0  and  25  acre  tracts  of  land  in  full  satisfaction  of  his  interest  in  his  mother's 
real  estate  which  he  recieved  under  the  will,  and  also  in  satisfaction  of  his 
^laim  in  the  note  sued  on,  and  he  in  turn  was  to  release  to  the  estate  all  his 
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claim  to  the  212  acre  and  the  b^A  acre  tracts.  The  conveyances  were  exe- 
cuted. 

On  September  11,  1899,  T.  M.  Ritchie  sold  and  conveyed  these  two  parcels, 
the  60  acre  and  the  25  acre  tracts,  to  appellant,  Annie  G.  Thompson,  for  the 
price  of  |2,000,  which  was  all  p<iid  before  the  institution  of  this  action.  The 
counsel  for  appellant  and  appellees  discuss  at  length  in  their  briefs  whether 
this  contract  ezcK^uted  by  Leo  G.  Ritchie  to  appellees,  and  which  was  re- 
corded in  1894,  was  a  contract  with  reference  to  personal  property  or  real 
estate.  Under  our  view  of  this  case  we  deem  it  unnecessary  to  settle  this 
question  because  if  it  was  a  contract  pertainin^^  to  personal  estate,  it  was 
not  a  recordable  instrument,  and  was  not  notice  to  any  one.  If  it  pertained 
to  an  interest  in  reiil  estate,  it  did  not  have  any  effect  to  create  any  lien 
thereon  for  the  reason  that  her  husband  did  not  join  with  her  in  the  ezecu- 
tlQU  of  it,  and  in  addition  Leo  G.  Ritchie  did  not  own  the  real  estate  upon 
which  to  execute  a  lien. 

Appellees  contend  that  Leo  G.  Ritchie,  under  section  2128  of  the  Kentucky 
Statutes,  had  the  power  to  make  contracts  for  the  improvement  of  her  real 
estate  without  her  husband  joining  in  such  contracts.  If  a  contract  for  the 
setting  out  of  fruit  trees  upon  land  is  such  an  improvement  of  real  estate  aa 
Is  contemplated  by  section  2128  of  the  statute,  which  we  do  not  decide,  thifi 
can  not  avail  the  appellee  for  the  reason  that  Leo  G.  Ritchie  did  not  own 
any  real  estate  to  improve.  It  appears  from  this  record  that  appellees  had 
notice  of  the  fact  that  these  lands  belonged  to  the  children  of  Sarah  J. 
Ritchie  before  they  delivered  any  fruit  trees  under  their  alleged  contract 
with  Leo  G.  Ritchie.  It  also  appears  that  any  reasonable  investification  on 
the  part  of  appellees  would  have  disclosed  the  fact  that  these  lands  Ix'Ionged 
to  the  children  of  Sarah  J.  Ritchie,  and  that  these  deeds  from  Ritchie  tCk 
Prewitt  and  from  Prewitt  to  Leo  G.  Ritchie  were  executed  without  any  con- 
sideration, and  were  void,  and  did  not  have  the  effect  to  divest  the  children 
of  their  interest  in  the  land. 

Appellant's  proof  shows  that  she  did  not  have  any  knowledge  or  informa- 
tion as  to  the -contract  between  Leo  G.  Ritchie  and  the  appellees  when  she 
bought  and  paid  for  this  land;  that  she  paid  a  fair  cash  value  for  it  and  that 
she  did  so  without  any  notice  whatever  of  any  legal  or  equitable  claim  of  ap- 
pellees against  this  land  or  to  the  fruit  from  any  of  the  trees  thereon.  Ap- 
pellees do  not  controvert  this  evidence,  but  claim  that  because  her  vendor, 
T.  M.  Ritchie,  had  knowledge  of  appellees'  claim,  that  she  is  bound  thereby. 
In  this  appellees  are  mistaken.  It  is  shown  that  she  was  an  innocent  pur- 
chaser for  value,  without  auy  notice  of  appellees'  rights  or  eciuities,  or  with- 
out any  notice  of  any  fraudulent  purpose  on  the  part  of  her  vendor. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the  causo 
remanded  for  further  proceedings  consistent  herewith. 

Whole  court  sitting. 
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BUTLER,  &c.  V.  STARK,  &c. 

(Filed  March  9,  1904— Not  to  be  reported. ) 

The  syllabus  In  the  preceding  case  of  Thompson  v.  Stark,  &c.  applies  to 
this  case  as  they  were  heard  together,  and  the  facts  In  both  cases  are  sub- 
stantially the  same. 

R.  C.  Kinkead  and  Montgomery  &  Montgomery  for  appellants. 

J.  P.  O'Meara  and  L.  A.  Faurest  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellees  brought  this  action  in  the  lower  court  against  these  appel- 
lants, together  with  Annie  G.  Thompson.  Their  cause  of  action  is  as  stated 
in  the  opinion  this  day  filed  in  the  case  of  Annie  G.  Thompson  v.  C.  M. 
Stark,  &c. ,  ante,  1882.  While  one  action  was  brought  against  the  appellants 
in  this  and  in  that  appeal,  Annie  G.  Thopmson  made  her  separate  defense, 
and  the  case  was  tried  as  if  there  were  two  actions,  and  they  appealed  sep- 
arately. 

The  facts  in  this  case  are  the  same  as  those  stated  in  that  opinion  except 
the  additional  facts  as  stated  herein.  When  Sarah  J.  Ritchie  bought  the  212 
acre  tract  of  land  from  Sophia  Wobbe  she  did  not  pay  all  the  purchase  price, 
and  at  her  death  there  was  still  due  about  the  sura  of  $1,900. 

The  Fidelity  Trust  and  Safety  Deposit  Co.,  of  Louisville,  Ky.,  became  the 
owner  of  these  unpaid  notes,  and  was  charging  from  7  per  cent,  to  8  per  cent. 
Interest  thereon.  The  Ritchies  were  hard  pressed  for  money,  and  Ellen  But- 
ler, a  sister  of  W.  H.  S.  Ritchie,  purchased  these  notes  from  the  deposit 
company,  with  au  agreement  with  her  brother  that  she  would  exact  only  6 
per  cent,  interest  and  would  give  him  all  the  time  he,  wanted,  provided  he 
would  pay  the  interest  annually.  When  the  trouble  arose  in  the  Ritchie 
family  over  the  presentation  of  the  $5,000  note  professed  to  have  been  exe- 
cuted by  Sarah  J.  Ritchie  to  her  sons,  T.  M.  and  W.  C.  Ritchie,  Ellen  But- 
ler was  informed  that  they  would  no  longer  pay  the  interest  on  her  notes. 
The  Butlers  then  brought  suit  on  their  notes  and  sought  to  enforce  their  lien 
on  the  land.  A  judgment  was  rendered  for  the  sale  thereof,  and  W.  D.  But- 
ler, as  agent  for  his  wife,  attended  the  sale  and  became  the  purchaser  of  the 
whole  of  the  212  acres  at  the  price  of  about  $1,460.  The  land  was  appraised 
on  that  day  at  the  price  of  $8,800.  The  proof  shows  that  Sarah  J.  Rit-chie 
paid  more  than  18,800  for  it,  and  that  it  was  worth  on  that  day  from  $5,000 
to  $7,000.  It  also  appears  that  when  Butler  bid  the  amount  of  his  wife's 
debt,  interest  and  cost  the  commissioner  did  not  offer  or  give  an  opportu- 
nity for  any  one  to  take  a  less  number  of  acres  and  pay  the  debt,  interest 
and  cost.  W.  H.  S.  Ritchie  was  present  at  the  sale.  Soon  thereafter  be  and 
his  sister  entered  into  a  written  lease,  whereby  he  was  to  have  the  land  for 
the  term  of  ten  years  at  the  price  of  $125  per  year.  It  was  further  stated  in 
substance  in  the  writing  that  Ritchie  should  have  the  privilege  of  repurchas- 
ing the  land  from  his  sister  l^y  paying  her  her  debt  and  for  any  valuable  and 
lasting  improvements  made  on  the  land  by  Mrs.  Butler. 

While  on  this  question  we  think  it  proper  to  say  that,  from  all  the  facts 
and  surrounding   circumstances  appearing   in  the  record,  we  do  not  believe 
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that  Mrs.  Butler,  by  this  purchase,  intended  to  deprive  her  brother,  niece 
•and  nephews  of  all  their  rights  and  interest  in  this  land,  and  in  good  con- 
science she  ought  not  to  be  allowed  to  deprive  thein  of  it.  In  our  opinion  it 
was  her  intention  to  protect  them,  rather  than  deprive  them  of  it.  There  is 
«  contest  as  to  whether  or  not  the  Bulters  had  notice  of  the  existence  of  these 
fruit  tree  contracts,  but  under  our  view  of  this  case  we  deem  that  question 
immaterial,  as  their  lien  is  not  affected  in  any  way  by  reason  of  the  con- 
tract sued  on.  It  appears  that  at  the  time  the  first  contract  with  reference 
to  the  fruit  trees  was  executed  that  the  children  and  devisees  of  Sarah  J. 
Bitchie  were  all  under  the  age  of  twenty-one  years.  T.  M.  Ritchie,  being 
the  oldest,  was  about  twenty  years  of  age  at  that  time.  It  app>ears  that 
Madeline  C.  and  W.  C.  Ritchie  were  under  age  at  the  time  all  the  contracts 
with  reference  to  the  fruit  trees  were  made,  and  at  that  time  could  not  have 
made  a  contract  ^emselves  wit^  reference  to  these  trees,  or  give  a  lien  on 
•their  land  by  which  they  would  have  been  bound,  and  they  are  not  bound 
by  any  attempted  contract  made  by  their  stepmother,  Leo  G.  Ritchie.  Ap- 
pellees attempc  to  plead  an  estoppel  as  against  Madeline  C.  and  W.  C. 
Ritchie,  alleging  and  proving  that  although  under  age,  they  knew  of  apd 
■approved  the  contract,  and  aided  in  setting  out  the  trees  on  the  land.  What- 
-ever  work  they  performed  was  under  the  direction  of  their  father  and  step- 
mother, and  they  did  not  say  or  do  anything  to  induce  appellees  to  enter 
into  these  contracts  or  part  with  their  trees,  and  the  interest  of  these  chil- 
dren was  not  affected  in  any  way  by  reason  of  these  contracts.  Their  father 
and  stepmother  and  the  appellees  had  no  power  to  make  and  enter  into  a 
contract  tiy  which  they  were  to  be  improved  out  of  their  interest  in  this  real 
estate.  The  judgment  of  the  lower  court,  in  so  far  as  It  affected  the  Interest 
■of  Madeline  C.  Ritchie  in  this  land,  was  error. 

It  appears  that  W.  C.  Ritchie,  the  youngest  child,  is  dead.  But  it  does 
not  appear  from  the  record,  or  at  least  we  have  been  unable  to  find  from  the 
i«cord  the  exact  date  of  his  death,  nor  whether  he  died  under  the  age  of 
twenty-one  years  or  afterward.  If  he  died  in  infancy  his  interest  in  the 
land  would  pass,  under  section  1401  of  the  Kentucky  Statutes,  to  his  brother, 
T.  M.,  and  his  sister,  Madeline  C.  Ritchie,  in  equal  portions.  If  he  died 
after  arriving  at  the  nge  of  twenty-one  years,  his  Interest  in  the  land  would 
pass,  under  section  1393  of  the  Kentucky  Statutes,  to  his  father,  W.  H.  S. 
Ritchie.  If  W.  C.  Ritchie  died  under  the  age  of  twenty-one  years,  his  one- 
Jialf  interest  in  the  219  acre  and  the  5^  acre  tracts  passed  in  equal  portions 
to  T.  M.  and  Madeline  C.  Ritchie,  thereby  making  T.  M.  Ritchie  own  one- 
fourth  of  the  two  tracts.  If  W.  G.  Ritchie  died  after  arriving  at  the  age  of 
twenty-one  years,  then  his  one-half  interest  in  the  two  tracts  passed  to  his 
father.  In  either  state  of  case  the  appellees  are  entitled  to  enforce  their  con- 
tract upon  that  part  of  these  two  tracts  which  passed  to  either  the  father  or 
Jbhe  brother.  The  appellees'  plea  of  estoppel  as  against  them  should  prevail, 
ior  it  is  shown  by  the  proof  that  they  both,  notwithstanding  they  had  full 
knowledge  of  all  the  facts  with  reference  to  the  title  to  this  land,  used  all 
the  power  they  possessed  to  induce  the  appellees  to  enter  into  these  contracts, 
and  they  ought  not  to  be  allowed  to  defeat  the  api)ellees  in  their  contracts 
in  so  far  as  either  of  them  may  have  an  interest  in  the  land.  They  induced 
■appellees  to   telisve  that    the   title   to  this   land  was   in   Leo   G.    Ritchie. 
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Although  T.  M.  Bitchie  began  this  while  under  age,  yet  he  continued  It 
until  1897,  the  date  of  the  last  contract. 

Appellees,  under  their  contract,  have  no  lien  on  this  land  which  they  can 
enforce  and  recover  money,  but  under  their  contract  they  have  a  right  to  the- 
fruit  as  stipulated  in  their  contract  from  that  portion  of  the  land  owned 
either  by  T.  M.  Ritchie  or  W.  H.  S.  Bitchie,  as  their  interest  may  appear, 
under  the  faces  as  to  the  age  of  W.  C.  Ritchie  at  the  date  of  his  death. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the- 
cause  remanded  for  further  proceedings  consistent  herewith. 

Whole  court  sitting. 


CARROLL'S  ADM'R  v.   CITY  OF  LOUISVILLE. 
(Filed  March  2,  1904.)  ^ 

1.  Damages— Negligence— Peremptory  instruction— Where  one  was  riding- 
his  horse  at  a  rapid  pace  along  a  public  street  at  a  railroad  crossing  when 
the  horse  stumbled  and  fell,  throwing  him  and  injuring  him  to  the  extent 
that  he  soon  died,  the  fact  that  the  crossing  was  made  of  Improved  street 
construction  did  not  render  it  of  itself  unsafe,  and  it  appearing  that  the  de- 
ceased met  his  death  by  his  own  negligence,  a  peremptory  instruction  to  find 
for  the  city  was  proper. 

2.  Construction  of  statutes— By  the  provisions  of  section  2825,  Kentucky 
Statutes,  the  board  of  public  worlcs  of  the  city  of  Louisville  has  control  over 
the  construction  of  its  streets,  nnd  it  has  the  power  to  prescribe  a  plan  for  a 
railroad  crossing,  and  it  is  the  duty  of  a  railway  company  to  conform  to  such 
requirement. 

8.  EvWence—In  an  action  to  recover  for  the  death  of  one  who  was  killed 
by  being  thrown  from  a  horse  at  a  crossing  of  a  railroad  in  a  city,  where- 
the  testimony  fails  to  show  any  defect  in  the  construction  of  the  crossing, 
or  that,  all  things  considered,  it  was  not  the  most  suitable  design  at  that 
point,  it  follows  that  the  accident  was  not  due  to  defective  construction. 

Pryor  &  Sapinsky,  Matt  O'Doherty  and  Thos.  Walsh  for  appellant. 

Helm,  Bruce  &  Helm  and  Henry  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  who  was  the  plaintiff  below,  brought  this  action  to  recover 
damages  for  the  death  of  his  Intestate  which  he  alleges  resulted  from  the 
negligence  of  the  appellees,  the  city  of  Louisville  and  the  Louisville  &  Nash- 
ville R.  R.  Co.,  in  the  construction  of  the  railroad  crossing  at  the  intersec- 
tion of  Third  and  A  streets  in  the  city  of  Louisville.  The  allegation  of  neg- 
ligence recited  in  plaintiff's  petition  is  as  follows:  "On  or  about  April  1, 
1901,  the  defendants  arranged  the  crossing  at  Third  and  A  streets  in  the  fol- 
lowing manner,  to  wit:  That  beginning  with  the  extreme  northern  rail  of 
the  track  to  the  extreme  southern  rail  thereof  there  was  placed  the  entire 
length  of  said  crossing,  running  parallel  with  said  tracks,  iron  or  steel  rails 
about  three  inches  apart,  and  between  these  rails  was  placed  cement,  or  some 
concrete  substance;  that  it  was  the  duty  of  said  defendants,  and  each  of 
them,  to  keep  said  intersection  or  crossing  of  said  public  highway  in  a  rea- 
sonably safe  condition  for  the  use  thereof  by  the  public,  but  lihat  the  manner 


tlABROLL^fl  Arai'B  V.  CITY  OP  LOUISVILLE.  1889 

<A  ^said  txossingi  «s  above  -set  forth,  was  not  reasonably,  or  at  all,  safe,  buH 
^veas,  OBI  the  oontmry^  highly  dangerous,  unsafe    and   insecure;  that  said 
mils  %eoame,  and  were  at  all  time,  dangerously  smooth  and  slippery,   so 
tliart;«  horse  steppliiK  thereon  would  slip  and  fall;   that  said  dangerous,  in^ 
«eoiR«  and  unsafe  oondition  of  said  crossing  was  well  known  to  the  defend* 
ante,  and  each  of  ttiem,  or  could  have   been   known   to   them,  and  each  of 
tbem,  by  the  eonrelse  of  ordinary  care,  for  such  a  period  of  time  preceding 
the  happening  isf  the  accident  hereinafter  mentioned  to  have  permitted  and 
allowed  said  defiendants  to  have  remedied  same,  and  make  said  crossing  safe^ 
•and  secure,  b«t   that  notwithstanding  all  of  the  above  the   said  defendants; 
permitted  saM  crossing  Co  remain  and  continue  in   said  dangerous  and  un- 
safe condition;  and  that  on  August  8,  1901,  plaintiff's  decedent,  Pat  Carroll,, 
while  riding  liorseback   over  and  along  Third  street,  going   in  a   southerly 
direction,  approached  said  crossing,  and  while  proceeding  across  same  his: 
horse,  because  of  the  said  dangerous,  unsafe  and   insecure  condition  of  said, 
crossing,  and 'especially  the  iron  or  steel  rails  which  composed  same,  idlpped: 
and  fell,  with  the  result  tiiat  said  Pat  Carroll  was  thrown   violently  tD)tbe> 
^^round,  oceasioning  him  such  severe  injuries  that  his  death  occurred  there^- 
from  within  a  few  hours  thereafter.     Plaintiff  says  that  the  death  of  his  soni 
was  brooirirt  and  occasioned  soifoly  and  altogether  by  the   negligence  and! 
oareieesness -on  the  iiart  of  the  defendants,  and  each  of  them,  in  the  matters; 
aforemenMoned. ' ' 

The  allegations  of  negllgeoee  were  traversed  by  separate  answers,  and  the 
oontributoff^  negligenoe  of  Clie  plaintiff's  intestate  was  relied  on.  No  is6ii>» 
was  made  as  to  the  deacrlptioB  of  the  construction  of  the  crossing  between 
the  rails  of  the  railroad  traek.  Upon  these  issues  the  case  went  to  trial,,  and; 
at  the  conelasion  of  the  testimony  of  the  plaintiff  the  circuit  court  directed 
a  verdict  for  the  defendant.  To  this  ruling  of  the  trial  court  plaintiff  ex- 
cepted, and  a  judgment  liaving  been  rendered  on  the  verdict  he  has  ap<> 
pealed. 

It  appears  from  the  bill  of  evidence  that  two  tracks  of  the  Louisville  & 
Nashville  R  B.  Co.,  about  eight  or  ten  feet  apart,  occupy  A  street  at  its 
intersection  with  Third,  and  have  so  occupied  it  for  many  years;  that  Third 
street  is  paved  with  asphalt,  and  is  one  of  the  most  generally  used  streets  of 
the  city,  both  for  light  and  heavy  hauling;  that  about  the  1st  of  April,  IQUl, 
a  little  over  four  months  before  the  accident  which  resulted  in  the  death  of 
appellant's  intestate,  the  Lou  Is  grille  &  Nashville  B.  B.  Co.  constructed  the 
crossing  across  their  railroad  tracks  at  the  intersection  of  the  two  streets  in 
strict  conformity  with  the  plan  therefor  which  had  been  prescribed  by  the 
board  of  public  works  of  the  city  of  Louisville;  and  that  a  similar  design 
for  railroad  crossing  had  been  prescribed  and  followed  by  the  railroads  at 
many  points  in  the  city.  The  gist  of  the  complaint  is  that  the  plan  or  de- 
sign of  the  crossing  was  imperfect  and  dangerous.  There  is  no  allegation 
that  there  had  been  any  substantial  change  or  deterioration  in  the  crossing 
subsequent  to  its  construction  and  previous  to  the  accident.  During  the 
progress  of  the  trial  the  plaintiff  attempted  to  show  by  a  witness  that  the 
original  design  of  the  crossing  required  that  the  filler  rails  should  be  covered 
over  by  cement  to  the  depth  of  about  an  inch ;  and  that  the  defendants  had 
permitted  this  coat   to  wear  off  and  to  expose   the  surface  of   the  iron  rails, 

vol.  25—119 
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7he  defendants  objected  tu  the  admissioo  of  this  testimony,  on  Ibe  groQnd 
that  the  alleged  negligence  charged  went  oz>ly  to  the  design  of  .coiMstmction, 
and  not  that  it  had  been  permitted  to  become  out  of  repair.  Thl»  objeotion 
"was  overruled  by  the  trial  court  on  the  ground  that  the  plaintiff  had  a  right 
to  so  amend  his  cause  of  action  that  the  pleadings  would  conforai  to  the 
"proof.  But  no  such  amendment  was  ever  offered,  and  it  is  apparent  from 
the  general  design  of  the  crossing  that  it  wouM  have  been  praetkiAllj  ini- 
))ossible  to  have  covered  the  iron  rails  with  a  cement  coat  which  woold  have 
"withstood  for  any  length  of  time  the  pressure  of  biaavily  loaded  wagons  pass- 
ing over  it.  To  show  that  the  design  was  dangerous,  plaintiff  introduced  a 
"witness  who  testified  that  he  was  a  surveyor;  that  a  crossing  constructed  in 
the  manner  of  this  one  presented  a  smoother  surface  than  a  crossing  con- 
structed of  oak  planks;  and  that  horses  were  more  liable  to  slip  upon  sueh 
a  crossing  thau  upon  a  wooden  one.  He  admitted,  however,  upon  cross-ex- 
amination, that  there  was  no  question  that  the  design  of  this  crossing  was 
more  durable  and  permanent  in  its  character  than  wooden  crossings^  and 
less  liable  to  get  out  of  repair.  Several  other  witnesses,  living  in  the  im- 
mediate vicinity  of  the  crossing,  were  permitted  overthe  objection  of  the  de- 
fendants to  prove  that  they  had  seen  horses  at  various  times  stumble  and 
slip  upon  this  crossing.  It  does  not  clearly  appear  from  ^heir  testimony  when 
these  accidents  occurred,  but  we  think  it  fairly  inferable  that  they  were  so 
close  in  point  of  time  to  the  accident  which  resulted  in  the  death  of  plain- 
tiff's  intestate  as  to  make  the  testimony  competent,  although  there  is  de- 
cided confiict  in  the  authorities  ns  to  the  competency  of  this  kind  of  evi- 
dence for  any  purpose  except  to  bring  home  to  the  city  and  railroad  jcompany 
notice  of  the  dangerous  character  of  the  crossing.  That  was  immaterial, 
however,  in  this  case,  as  It  is  admitted  that  the  railroad  company  constructed 
the  crossing  under  the  direction  and  in  accordance  with  the  design  prepared 
by  the  city,  and  both  were  chargeable  with  knowledge  of  the  plan.  It  also 
appears  from  the  testimony  that  decedent  was  riding  at  a  very  rapid  pace 
on  horse  back  out  Third  street,  about  9:80  o'clock  on  the  night  of  August 
8,  1901,  and  that  while  crossing  the  railroad  tracks  his  horse  stumbled  or 
slipped  and  fell,  and  that  he  was  thrown  to  the  street,  receiving  the  injuries 
which  caused  his  death.  There  is  some  discrepancy  in  the  testimony  as  to 
whether  the  horse  fell  while  on  the  track  of  the  railroad  or  in  the  street  be- 
tween the  two  tracks. 

While  it  is  the  duty  of  the  city  to  keep  its  streets  in  a  reasonably  safe  con- 
dition for  ordinary  travel,  a  corresponding  duty  rests  on  those  who  legiti- 
mately use  the  streets  to  avoid  being  injured.  The  rule  is  admirably  stated 
in  Dillon  on  Municipal  Croporations,  section  1016,  as  follows:  "The  liability 
is  not  that  of  a  guarantor  of  the  safety  of  the  traveler.  The  corporate  au- 
thoriites  are  only  bound  to  use  reasonable  skill  and  diligence  in  making  the 
streets  and  sidewalks  safe  and  convenient  for  travel.  It  is  under  no  obliga- 
tion to  provide  for  everything  that  may  happen  upon  them,  but  only  for 
such  things  ns  ordinarily  exist,  or  such  as  may  be  reasonably  expected  to 
occur. ' ' 

Section  2825  of  the  Kentucky  Statutes,  which  is  a  provision  of  the  charter 
of  the  city  of  Louisville,  vests  In  the  board  of  public  works  exclusive  con- 
trol over  the  construction  of  its  streets.    They  had  the  right,  and  it  was  their 
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'^aty,  to  presoribe  «  plan  for  the  crosslofir  of  railroad  tracks  at  the  interseo- 
•<%ion  of  the  public  streets  of  the  city,  and  it  was  the  .duty  of  the  railway  com- 
pany to  conform  to  such  requirements  in  this  respect  as  the  board  of  publlo 
TTorks  might  prescribe.  It  is  difficult  for  the  most  competent  engineers  to 
clevise  a  plan  for  such  a  crossing  that  will  meet  the  requirements  of  safety, 
-durability  and  convenience.  In  passing  upon  the  liability  of  a  city  growing 
out  of  an  alleged  defective  design  or  plan  of  construction,  this  court,  in 
TTeager  v.  City  of  Flemingsbarg,  82  Ky.  Law  Bep.,  1448,  used  this  language: 
**It  is  argued  for  the  city  in  this  case  that  the  plan  of  street  improvements 
is  one  within  the  discretion  of  the  council,  and  not  to  be  interfered  with  by 
the  courts.  Some  authority  Is  cited  from  other  States  supporting  this  con- 
tention, biit  we  rather  incline  to  the  view  that  while  the  city  governing 
body  may  exercise  its  discretion  in  the  selection  of  a  plan  of  streefc  improve- 
ment, if  the  plan  adopted  is  one  palpably  unsafe  to  travelers,  the  city  would 
be  liable.  But  when  the  plan  is  one  that  many  prudent  men  might  approve, 
or  where  it  would  be  so  doubtful  upon  the  facts  whether  the  street,  as 
planned  or  ordered  by  the  city  governing  board,  was  dangerous  or  unsafe  or 
not,  that  different  minds  might  entertain  different  opinions  with  lespect 
thereto,  the  benefit  of  the  doubt  should  be  given  the  city,  and  it  should  not 
be  held  liable. " 

While  there  is  testimony  that  a  horse  is  more  likely  to  slip  upon  a  crossing 
of  the  character  complained  of  than  a  wooden  one,  the  testimony  fails  to 
show  any  defect  in  its  construction,  or  that  it  was  not,  all  things  being  con- 
sidered, of  the  best  and  most  suitable  design  at  that  point.  Undoubtedly 
horses  are  more  liable  to  slip  on  asphalt  than  pn  macadam  streets,  and  more 
liable  to  slip  upon  macadam  than  upon  the  ordinary  country  dirt  road,  but 
this  is  no  ground  or  reason  for  the  condemnation  of  asphalt  streets.  The 
necessities  of  modern  city  life  require,  next  to  safety,  permanence  and  dura- 
bility in  the  construction  of  the  streets  and  crossings.  The  testimony  in 
this  case  conduces  to  show  that  the  unfortunate  accident  which  resulted  in 
the  death  of  plaintiff's  intestate  was  attributable  to  the  rapid  and  negligent 
rate  at  which  he  was  traveling  when  he  attempted  to  pass  the  railroad  cross- 
ing, rather  than  any  defect  in  the  crossing  itself.  It,  therefore,  follows,  in 
the  absence  of  testimony  conducing  to  show  that  the  accident  complained  of 
"^as  attributable  to  the  defective  construction  of  the  crossing,  that  the  per- 
emptory instruction  should  have  gone. 

Judgment  affirmed. 


NALL  V.  COULTER,  AUDITOR. 
(Filed  March  2.  1904.) 

1.  Office  and  officer— Salary— Where  one  was  elected  to  an  office,  as  shown 
'by  the  face  of  the  returns,  assumed  the  duties  of  the  office,  and  received  the 
4ialary  until  he  was  ousted  iU  a 'contest  proceeding,  the  remedy  in  an  action 
by  the  one  who  was  adjudged  to  be  the  duly  elected  officer  for  the  recovery 
of  salary  paid  the  wrongful  holder  lies  against  such  wrongful  holder  and 
not  against  the  State. 

8.  Same— Where  one  assumed  the  duties  of  an  offioe  upon  receiving  a  cer- 
tificate of  election  from   the  canvassing  board>  he   can  not   be  said  to  be  a 
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mere  intruder  while  a  contest  is  pending,  and  the  anditor  who  paid  his  sal- 
ary had  the  right  to  believe  that  he  was  the  legal  officer  until  he  was  ousted 
by  the  contest  proceeding,  and  it  was  not  required  of  the  auditor  before  pay- 
ing the  salary  to  go  behind  the  claimant's  commission  and  inyestlgato  hit- 
title  to  the  offioe  and  right  to  the  salary. 

Hazelrigg,  Chenault  &  Hazeirigg  for  appellant. 

N.  B.  Hays  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Xunn. 

In  the  election  of  Stat«  officers  in  the  month  of  November,  1889,  the  appel- 
lant, Nail,  was  a  candidate  for  the  office  of  commissioner  of  agriculture,  one- 
Throckmorton  being  the  opposing  candidate. 

On  the  face  of  the  returns  Throckmorton  was  declared  elected  by  the  can-- 
vassing  board,  a  board  duly  created  by  and  under  the  laws  of  the  Common^ 
wealth,  whose  duty  it  was  to  count  the  vote  and  determine  for  whom  the- 
greater  number  of  votes  were  cast.  It  was  not  the  duty  of  this  board  to  pass^ 
upon  the  legality  of  the  votes  cast. 

On  January  1,  1900,  Throckmorton  took  the  oath  of  office  and  entered  ui)0i> 
the  duties  thereof.  But  after  the  canvassing  board  had  declared  Throok- 
morton  duly  elected  on  the  face  of  the  returns,  ttbe  appellant.  Nail,  insti- 
tuted a  contest,  claiming  that  because  of  irregular  acts  done,  whereby  tbe- 
Totes  counted  for  Throckmorton  were  procured,  and  by  reason  of  illegal 
votes  oast  at  the  election,  he  was  entitled  to  the  office.  The  contest  board 
decided  that  Nail  was  the  person  elected.  Upon  this  finding  Nail  instituted 
B  proceeding  taoust  Throckmorton,  who  refused  to  give  up  the  office.  After 
this  court  decided  that  Nail  was  entitled  to  the  office,  Throckmorton  vacated* 
and  appellant  entered  and  assumed  the  duties  of  the  office. 

It  appears  that  the  then  auditor,  Sweeney,  paid  Throckmorton  his  salary 
for  the  months  of  January  and  February.  The  present  suit  was  brought  by^ 
appellant  against  Auditor  Coulter  to  compel  him  to  issue  his  warrant  on  the 
treasurer  of  the  Commonwealth  for  the  sum  of  $383.25,  the  amount  of  the 
salary  due  him  from  the  1st  day  of  January  to  the  26th  of  February,  1900» 
the  date  when  the  contest  board  declared  appellant  entitled  to  the  offloe.  In 
other  words,  appellant  claims  that  by  reason  of  his  being  entitled  to  the^ 
office  on  the  25th  of  Febru^iry  that  he  is  entitled  to  the  salary  due  from  the^ 
State,  beginning  January  1,  1900.  The  appellee  claims  that  the  State  paid 
this  salary  to  Throckmorton,  who  was  in  the  office  attending  to  the  dutlea 
thereof,  and  who  had  been  duly  declared  elected  by  the  board  of  election 
commissioners,  and  held  the  apparent  legal  title  to  the  office ;  that  if  the 
appellant  is  entitled  to  this  salary,  he  must  look  to  Throckmorton  for  it,  who 
received  it,  and  contested  with  him  the  right  to  the  office. 

We  are  of  the  opinion  that  appellee's  contention  is  the  correct  one.  W» 
have  not  been  referred  to,  nor  have  we  been  able  to  find,  any  case  decided 
by  this  court  directly  in  point,  but  the  courts  of  many  States,  as  well  as  the 
Knglish  courts,  have  passed  upon  the. question.  The  decided  weight  of  au- 
thority, both  in  numbers  and  reason,  uphold  the  principles  contended  for 
by  appellee.  We  have  been  referred  to  many  cases  apparently  holding  th& 
opposite  rule,  but  upon   a  close  examination,  of   them  it  appears   that  many 
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)  not  In  ooD&ict;  some  few  of  them  apply  to  usurpers,  haviug  no  color  of 
^?ight  or  title  to  the  oflSce ;  some  few  have  reference  to  cases  where  the  ap- 
pointment or  election  of  the  person  who  held  the  o£Bce  and  performed  Its 
-^Qtles  was  void.  The  oases  of  Caufield  ▼.  Auditor,  SI  Ky.  Law  Bep.,  1641, 
Oorley  v.  City  of  Louisville,  21  Ky.  Law  Rep.,  1006,  also  same  case  reported 
^u  first  appeal,  20  Ky.  Law  Hep.,  602,  are  cited  hy  appellant. 

The  right  of  Caufleld  to  compel  the  auditor  to  issue  to  him  a  warrant  for 
Ills  salary  as  cleric  of  the  penitentiary  was  upon  the  Idea  that  his  removal 
^rom  office  by  the  acts  of  the  State's  officials  was  a  nullity.  This  precise 
PTlnolple  was  involved  in  the  Qorley  case,  supra.  In  these  cases  the  State 
-and  olty  officials  professing  to  act  for  and  on  account  of  the  State  and  city, 
-committed  Illegal  and  void  acts  in  the  removal  of  Caufleld  and  Gorley.  At 
least  It  appears  that  it  was  Upon  these  principles  that  they  might  be  i)er- 
mltted  to  recover  their  salaries  from  the  State  and  city.  The  case  at  bar  Is 
<4iflerent.  Throckmorton  was  at  least  a  de  facto  officer,  and  not  an  usurper, 
-and  it  is  not  charged  that  the  State  board  of  canvassers  caramltted  any  il)e- 
iral  or  void  act  with  reference  to  granting  Throckmorton  a  oertlflcate. 

In  2d  edition.  Am.  and  Bng.  Bncy.  of  Law,  volume  8,  783,  it  is  said:  "To 
'iM>n8tltute  a  person  an  officer  de  facto  there  must  be  some  facts,  circum- 
stances or  conditions  which  would  reasonably  lead  persons  who  have  rela- 
tions or  business  with  the  office  to  recognize  and  treat  him  as  the  lawful  in- 
-oumbent,  and  submit  to  or  invoke  his  official  action  without  inquiry  as  to 
bl8  title.'' 

Again,  on  page  794:  "Color  of  title  to  an  office  is  defined  to  be  'that  which 
4u  appearance  Is  title,  but  which  in  reality  is  no  title. '  It  Is  this  color  of 
title,  or,  it  has  been  said,  color  of  authority,  which  distinguishes  the  de 
"Iboto  officer  from  a  mere  intruder  or  usuriier,  whose  acts  are  absolutely  void. " 

It  can  not  be  said  that  Throckmorton  was  a  mere  Intruder  or  usurper,  but, 
-on  the  contrary,  he  assumed  the  duties  of  the  office  with  the  legal  certificate 
f>t  the  board  of  canvassers,  and  so  remained  in  office  until  February  25,  1900, 
When  the  board  of-  contest  declared  appellant  elected  and  entitled  to  the 
office.  The  then  auditor,  Sweeney,  had  the  right  to  believe  that  Throck- 
morton was  then  the  legal  officer.  Upon  what  principle  of  reasoning  can  it 
be  required  of  the  auditor  to  investigate  and  determine  at  his  peril  whether 
"Or  not  a  person  has  been  legally  elected  to  an  office  before  he  draws  his  war- 
rant upon  the  treasurer  for  his  salary!*  To  require  the  auditor  to  pay  at  his 
peril,  or  withhold  salaries  until  all  contests  were  finally  settled,  would  In 
many  oases  leave  the  State  without  officials  to  perform  its  service.  In  the 
«ame  volume  of  the  Am.  &  Eng.  Ency.  of  Law,  page  818,  it  is  said:  "The 
general  rule  is  that  a  State,  county  or  munioipality  which,  before  judg- 
ment of  ouster  against  a  de  facto  officer,  has  paid  him  the  salary  of  the  office 
due  at  the  time  of  payment,  is  protected  against  any  liability  to  the  de  jure 
-offloer  for  such  salary." 

In  the  case  of  Dolan  v.  New  York,  68  N.  T.,  274,  the  court  said:  "If  fiscal 
officers,  upon  whom  the  duty  is  imposed  to  pay  official  salaries,  ai'e  only 
Justified  in  paying  them  to  the  officer  de  jure,  they  must  act  at  the  peril  of 
being  held  accountable  in  case  It  turns  out  that  the  de  facto  officer  has  not 
the  true  title;  or,  if  they  are  not  made  responsible,  the  department  of  the 
4[overnment  they  represent  Is  exposed  to  the  danger  of  being  compelled  to 
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I>ay  the  salary  a  second  time.  It  would  be  unreasonable,  we  think,  to  re«- 
quire  them,  before  making  payment,  to  go  behind  the  commissiop  and  in^ 
Testigate  and  ascertain  the  real  right  and  title.  This,  in  many  oases,  aa  w» 
have  said,  would  be  impracticable.  Disbursing  officers,  charged  with  tbo^ 
payment  of  salaries,  have,  we  think,  a  right  to  rely  upon  the  apparent  title^ 
and  treat  the  officer  who  is  clothed  with  it  as  the  officer  de  jure,  without  in- 
quiring whether  another  has  the  better  right.  Public  policy  aooords  with 
this  view.  Public  offices  are  created  in  the  interest  and  for  the  benefit  of' 
the  public;  such,  at  least,  is  the  theory  upon  which  statutes  creating  then^ 
are  enacted  and  justified.  Public  and  individual  rights  are,  to  a  great  ex- 
tent, protected  and  enforced  through  official  agencies,  and  the  Btate  and  in* 
dividual  citizens  are  interested  in  having  official  functions  regulaiQy  and  con- 
tinuously discharged.  The  services  of  persons  clothed  with  an  official  char- 
acter are  constantly  needed.  They  are  called  upon  to  execute  the  prooessea: 
of  the  court  and  to  perform  a  great  variety  of  acts  affecting  the  public  and 
individuals.  It  is  important  that  the  public  offices  should  be  filled,  and  that 
at  all  times  persons  may  be  found  ready  and  competent  to  exercise  official- 
powers  and  duties.  If,  on  a  controversy  arising  as  to  the  right  of  an  offloer 
in  possession,  and  upon  notice  that  another  claims  the  offlee,  the  publior 
authorities  could  not  pay  the  salary  and  compenastion  of  the  office  to  the  de- 
facto  officer,  except  at  the  peril  of  paying  it  a  second  time  if  the  title  of  the 
contestant  should  'subsequently  be  established,  it  is  easy  to  see  that  the^ 
public  service  would  be  greatly  embarrassed,  and  its  efficiency  impaired. 
Disbursing  officers  would  not  pay  the  salary  until  the  contest  was  deter- 
mined, and  this,  in  many  cases,  would  interfere  with  the  discharge  of  offloial- 
functions." 

A  case  very  similar  to  the  one  before  us  is  found  in  82  La.»  1097,  Michel 
▼.  The  City  of  New  Orleans.  The  court  in  that  cose  said:  *'Sound  publla 
i>olicy  dictates  the  wisdom  and  the  necessity  of  paying  the  salary  of  the  offi- 
cer in  the  possession  of  the  office  and  performing  functions  required  for  the- 
protection  of  society  and  the  maintenance  of  peace  and  order,  and  after  thla- 
duty  is  performed  both  law  and  equity  forbid  that  the  city  or  State  be  com- 
pelled to  account  for  the  same  salary  to  any  other  party  who  may  subsequently- 
be  decreed  as  the  proper  officer.  *  *  •  We  are  clear  that  under  our  lawft. 
the  right  of  a  de  jure  officer  in  such  a  case  must  be  exercised  against  the- 
intruder  for  the  recovery  of  fees  or  of  the  salary  of  the  office,  and  no  recourse 
exists  against  the  State  or  city  for  such  salary  as  was  paid  to  the  de  faoto- 
officer. ' ' 

The  case  of  Anderson  v.  County  Commissioners,  &c.,  SO  Kan.,  298,  was  a 
case  which  arose  over  a  contest  for  the  county  clerk's  office.  Anderson  and 
one  Wildman  were  opposing  candidates.  The  board  of  canvassers  gave  An- 
derson a  certificate  of  election,  and  he  took  the  oath  and  possession  of  the- 
office.  Wildman  contested  his  election.  The  contest  court  decided  in  fiavor- 
of  Wildman,  awarding  to  him  the  certificate  previously  issued  to  Anderson. 
Wildman  immediately  qualified,  and  took  possession  of  theoffioe.  Anderson 
then  took  the  case  to  the  district  court  on  appeal  and  that  court  reversed  the 
judgment  of  the  contest  court,  and  awarded  the  office  to  Anderson.  Wild- 
man  then  appealed  to  the  Supreme  Court,  and  that  court  affirmed  the  die-^ 
trict  court.    Wildman  in  the  meantime   held  the  office,  received  the  salaix 
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and  fees  from  January  to  October.  The  county  commissioners  had,  during 
all  this  time,  full  knowledge  of  all  this  proceeding,  but,  nevertheless,  paid 
the  salary  to  Wildman.  Anderson  sued  the  board  of  county  commissioners 
for  1900,  the  amount  of  salary  they  paid  Wildman  for  the  time  he  held  the 
office  while  the  contest  was  proceeding  in  the  courts.  In  that  case  the  court 
said:  **It  must  be  remembered  that  Wildman  was  not  a  mere  usurper;  but 
be  was  an  officer  de  facto,  having  possession  of  the  otiice  under  color  of  title. 
What  would  be  the  rule  if  he  were  a  mere  usurper,  it  is  not  necessary  for  us 
to  decide  in  this  case.  All  that  we  now  decide  is,  t^hat  where  a  person  is  in 
X)OSses6ion  of  the  office  of  county  clerk,  under  color  of  title,  and  is  the  county 
clerk  de  facto,  and  claims  to  be  the  county  clerk  de  jure,  and  the  board  of 
county  commissioners  pays  to  him  the  salary  due  to  the  right  incumbent  of 
such  office,  the  county  clerk  de  jure  has  no  action  against  the  county  board 
for  such  salary,  and  this,  notwithstanding  the  fact  the  county  board  may 
have  known  at  the  time  they  paid  said  salary  that  the  question  as  to  the 
title  to  the  office  was  in  litigation,  and  notwithstanding  the  fact  that  the 
county  clerk  de  facto  may  be  insolvent.  The  remedy  of  the  county  clerk  de 
jure  in  such  a  case  is  an  action  against  the  county  clerk  de  facto."  To  the 
■ame  effect  are  the  cases  of  Beuoit  v.  Auditors  of  Wayne  County,  20  Mich., 
176,  37  N.  Y.,  618,  and  other  cases  which  we  deem  it  unnecessary  to  cite. 

Appellant  claims  that  he  is  protected  by  section  235  of  the  State  Constitu- 
tion. This  section  is  as  follows:  **The  salaries  of  public  officers  shall  not  be 
changed  during  the  terms  for  which  they  were  elected;  but  it  shall  be  the 
duty  of  the  general  assembly  to  regulate,  by  a  general  law,  in  what  cases 
and  what  deductions  shall  be  made  for  neglect  of  official  duties." 

He  contends  that  if  he  be  not  allowed  the  whole  salary  for  the  full  term  of 
four  years,  that  this  would  be  a  deduction  from  his  salary  in  the  meaning 
of  this  provision  of  the  Constitution,  and  a  violation  of  this  provision  of  the 
Constitution.  In  our  opinion  this  section  of  the  Constitution  has  no  appli- 
cation to  a  case  like  this.  This  is  not  an  effort  to  decrease  or  change  his  sal- 
ary, nor  make  any  deduction  therefrom  for  any  neglect  of  official  duty.  The 
appellant  had  the  right  to  sue  the  party  who  litigated  with  him  for  this  office 
and  recover  that  part  of  the  salary  paid  him  while  in  the  possession  of  the 
office.  But  it  is  suggested  that  in  some  instances  contestants  for  office  are 
insolvent,  and  then  the  officer  would  lose  a  part  of  his  salary  unless  the  in- 
jured party  was  permitted  to  recover  from  the  State,  county  or  municipality. 
This  would  be  unfortunate,  but  many  persons  have  suffered  loss  of  claims 
and  costs  by  being  forced  to  engage  in  litigation  with  insolvent  persons. 

It  is  also  contended  "that  the  State  by  its  officers  and  agents  wrongfully 
prevented  appellant  from  discharging  the  duties  of  his  office  for  a  time,  and 
that  the  State  can  not  now  be  heard  to  say  that  appellant,  during  that  time, 
neglected  his  official  duty,  and.  therefore,  must  not  be  paid."  We  do  not 
decide  that  appellant  is  not  entitled  to  his  siilary,  or  that  he  was  guilty  of 
any  neglect  of  official  duty,  but  conclude  that  his  remedy  is  against  the  per- 
son who  received  a  part  of  his  salary.  It  is  true  that  the  board  of  canvass- 
ers, board  of  contest,  circuit  judge  who  tried  the  case,  and  the  Court  of  Ap- 
peals, were  officers  and  agents  created  by  the  State,  but  the  creation  of  them 
was  for  the  purpose  of  guarding  and  protecting  the  rights  and  interests  of 
the  State  and  individual.     We  can  not  admit  that  the  State  should  be  held 
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responsible  for  the  mistakes  or  errors  of  judgrment  of  its  officials.  To  carry 
8iioh  a  oonstruction  to  its  logical  conclusion  would  involve  the  State  and 
make  it  liable  for  all  losses  incurred  by  the  litigant  by  reason  of  the  errors 
or  mistakes  of  its  officials. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 

Whole  court  sitting. 


PRATT  V.  COULTER,  AUDITOR. 
(Filed  March  2,  1904— Not  to  be  reported. ) 
M.  C.  &  G.  D.  Givens  and  McKenzie  Todd  for  appellant. 
N.  B.  Hays  for  appellee. 
Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

In  the  year  1899  the  appellant,  C.  J.  Pratt,  and  one  R.  J.  Breckinridge 
were  opposing  candidates  for  the  office  of  attorney  general. 

The  State  Board  of  Election  Commissioners  awarded  the  certificate  of  elec- 
tion to  C.  J.  Pratt.  Breckinridge  at  once  entered  into  a  contest  for  the 
office.  The  board  of  contest  decided  that  Breckinridge  was  entitled  to  the 
certificate.  The  circuit  court  of  Franklin  county  affirmed  the  action  of  the 
board  of  contest,  and  Pratt,  under  protest,  surrendered  the  office  to  Breckin- 
ridge, who  assumed  the  duties  of  the  office.  Thus  matters  stood  without  a 
supersedeas  or  appeal  for  about  a  year,  when  Pratt  appealed  from  the  decis- 
ion of  the  circuit  court  to  the  Court  of  Appeals,  which  reversed  the  circuit 
court  and  adjudged  that  appellant  Pratt  was  entitled  to  the  office.  Breckin- 
ridge surrendered  the  office  to  Pratt,  who  assumed  the  duties  of  the  same. 
Appellant  brought  this  action  to  require  the  auditor  to  issue  a  warrant  upon 
the  treasurer  for  the  amount  of  his  salary  from  the  time  Breckinridge  went 
into  the  offic-e,  under  the  judgment  of  the  circuit  court,  to  the  time  he  was 
ousted  by  the  Court  of  Appeals. 

It  is  admitted  that  the  State  paid  Breckinridge  the  salary  during  this  time. 
We  are  of  the  opinion  that  the  opinion  in  the  case  of  Nail  v.  Coulter,  Audi- 
tor, ante,  1891,  this  day  filed,  applies  to  the  facts  in  this  case,  and  fur  the  rea- 
son therein  given  the  judgment  of  the  lower  court  is  affirmed. 

Whole  court  sitting. 


BROWN  V.  COMMONWEALTH. 

(Filed  March  2,  1904.) 

Criminal  law— Instructions— In  a  prosecution  for  murder,  where  the  evi- 
dence is  circumstantial.  It  is  the  duty  of  the  court  to  instruct  the  jury  upon 
voluntary  manslaughter  and  self-defense,  and  a  failure  to  so  instruct  is  an 
error  prejudicial  to  the  substantial  rights  of  the  accused. 

Ford  &  Ford  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Apx)eal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 
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Thlg  oafle  was  before  this  court  on  a  former  appeal,  and  was  reversed  be- 
^sause  there  was  not  anything  with  which  to  connect  the  accused  with  the 
death  of  Lair,  nor  was  there  evidence  that  Lair  came  to  his  death  as  the  re- 
sult of  violence  on  the  part  of  any  one.  (See  opinion  for  history  qf  the  case 
in  84  Ey.  Law  Rep.,  787. ) 

On  the  return  of  the  case  to  the  lower  court  another  trial  was  had,  and  re- 
united in  appellant's  conviction  and  a  life  sentence  was  imposed,  and  the 
<»se  is  here  again  on  appeal.  It  appears  from  this  record  that  the  Common- 
-wealth  on  the  last  trial  strengthened  its  evidence  to  some  extent.  We  can 
not  say  that  there  was  no  evidence  to  sustain  a  conviction.  The  record  shows 
that  there  was  not  a  witness  who  professed  to  be  an  eye-witness  to  the  hom- 
icide or  any  part  of  the  transaction  by  which  Lair  lost  hirt  life.  Under  this 
«tate  of  case  the  lower  court  only  gave  to  the  jury  two  Instructions,  one  in 
proper  form,  on  the  question  of  murder,  the  other  on  reasonable  doubt.  The 
•court  did  not  give,  nor  was  it  requested  to  give,  instructions  on  the  ques- 
tion on  voluntary  manslaughter  and  self-defense.  This,  under  the  law  as 
It  exists,  as  decided  .  by  this  court,  was  an  error  prejudicial  to  the  substan- 
-tlal  rights  of  the  appellant. 

In  the  cese  of  Buckles  v.  Commonwealth,  84  Ky.  Law  Bep  ,  672,  after  dis- 
cussing the  question  as  to  whether  there  is  such  a  substantial  difference  be- 
tween error  in  giving  or  falling  to  give  the  law  of  the  case  in  instructions 
and  error  in  what  may  be  called  the  practice  of  the  case,  in  admitting  or  re- 
jecting testimony  and  the  like,  as  would  justify  this  court  in  taking  cogni- 
sance of  an  error  in  the  one  case,  though  not  excepted  to  when  this  court 
-would  refuse  it  in  the  other,  the  court  said:  "But  when  we  come  to  the 
-question  on  instruction  a  different  rule  obtains.  The  trial  court  is  required 
without  rqueest  to  give  the  law,  the  correct  law,  and  the  whole  law  of  the 
case.  It  is  not  necessary  to  call  the  judge's  attention  to  an  error;  the  law 
requires  his  attention.  It  is  not  only  necessary  to  specify  the  error  which 
lie  has  committed,  but  it  is  not  required  that  he  be  requested  to  give  all  the 
law  of  the  case." 

This  court  has  decided  in  at  least  three  cases  that  when  the  evidence  of 
the  homicide  is  entirely  circumstantial,  the  whole  law  applicable  to  any 
state  of  case  that  might  have  existed  should  be  given.  In  the  case  at  bar  the 
whole  of  the  evidence  produced  against  appellant  was  entirely  oiroumsuin- 
tial.  He  testified  that  he  did  not  take  the  life  of  Lair,  nor  did  he  have  any 
knowledge  nor  information  as  to  how,  or  by  what  means,  he  lost  his  life.  If 
appellant  committed  the  homicide,  either  by  murder,  voluntary  manslaugh- 
ter or  In  self-defense,  and  as  there  was  no  person  present  and  saw  the  act,  he 
may  have  concluded  the  best  thing  for  his  safety  and  preservation  was  to 
deny  all  knowledge  of  the  transaction.  In  such  state  of  case,  if  his  crime. 
In  fact,  had  only  been  manslaughter,  yet  under  the  instructions  given  he 
must  be  hung  or  confined  in  the  i)enitentiary  for  life,  not  because  he  was 
guilty  of  murder,  but  for  the  reason  he  told  a  falsehood,  when  he  denied  any 
part  in  or  knowledge  of  the  homicide. 

In  McDowell  v.  Commonwealth,  4  Ey.  Law  Rep.,  854,  opinion  by  Judge 
Hines,  the  court  said:  "In  cases  depending  entirely  upon  circumstantial  evi- 
clenoe  it  is  the  duty  of  the  court  to  give  the  whole  law  applicable  to  any 
«tate  of  case  that  might  have  existed." 
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In  the  case  of  Rutherford  v.  Commonwealth,  18  Bush,  608,  the  court  saidr 
"When  no  witness  introduced  on  the  trial  saw  the  homicide  committed,  or 
saw  the  parties  after  they  met  on  the  occasion  when  the  killing  occurred,  the- 
law  appllrnble  to  murder,  manslaughter  and  self-defense  should  be  given, 
in  order  to  meet  any  state  of  fact  the  jury  may  find  from  the  circumstances 
In  evidence  to  have  existed." 

In  the  case  of  Justice  v.  Comraonwealih,  20  Ky.  Law  Rep.,  390,  the  court 
said :  *' While  it  was  the  duty  of  the  court  to  give  the  whole  law  of  the  case, 
this  does  not  extend  to  giving  the  law  of  apparent  necessity,  unless  there- 
was  some  proof  of  that  fact,  or  an  entire  absence  of  proof  as  to  how  death 
was  produced  and  only  circumstantial  evidence  relied  on  to  show  the  cause. 
But  this  court  has  repeatedly  held  that  if  there  be  an  eyewitness  to  the  hom- 
icide the  case  is  taken  outside  of  ciroumctantial  evidence,  and  the  court  i» 
relieved  from  giving  instructions  as  to  all  degrees  of  homicide  and  self- 
defense,  but  will  only  give  those  warranted  by  the  proof."  (Section  993  of 
Roberson's  work  on  Criminal  Law. ) 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  causa 
remanded  for  proceedings  consistent  herewith. 

The  whole  court  sitting. 

Judges  Paynter  and  Hobson  dissenting. 


CITY  OF  LEXINGTON  v.  CROSTHWAIT. 

(Filed  March  2,  1904— Not  to  be  reported.) 

Street  Improvements— Limitation— In  an  action  involving  the  right  of  a 
city  to  collect  the  cost  of  street  improvements  from  abutting  property,  done 
in  1892  under  an  act  adopting  the  ten-year  plan  of  payment,  the  action  to  en- 
force the  lien  having  been  brought  in  1901,  the  plea  of  limitation  is  good  as 
a  bar  to  it.  The  city  could  not  enlarge  the  liability  of  the  lot  owner  by  ex- 
tending the  time  of  payment  without  his  consent,  and  an  attempt  to  do  so 
was  void. 

Allen  &;  Duncan  for  appellant. 

Forman  &  Forma  n  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

This  action  involves  the  right  of  appellant  city  of  Lexington  to  collect  the 
cost  of  a  certain  street  improvement  from  an  abutting  property  on  Soutb 
Broadway  street,  done  in  1892.  The  work  was  done,  not  under  the  present 
statute,  but  under  the  act  of  April  19,  1890.  There  is  a  material  difference 
between  the  two  statutes.  By  the  8d  section  of  the  act  of  April  19,  18(K),  when 
such  an  improvement  was  properly  ordered,  its  cost  was  to  be  borne  two- 
thirds  by  the  owner  of  the  abutting  property  and  one  third  by  the  city,  un- 
less, upon  request  of  the  property  holder,  the  t«n-year  plan  was  adopted. 

In  the  latter  event  the  property  bolder  paid  the  whole  of  the  cost  of  Im- 
provement in  ten  equal  installments,  for  which  the  city  Issued  its  bondSr 
the  interest  upon  which  was  paid  by  the  city.  In  this  oase  there  was  not  a 
request  by  the  abutting  property  holder  to  the  city  to-  permit  the  adoption 
of  the  ten -year  plan  of   payment,  notwithstanding  the  city  did  adopt  that 
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plan  and  issued  installment  warrants  against  the  property  aocordingly. 
This  snit  brought  in  1001  seeks  to  enforce  the  lien  for  the  several  years'  in- 
stallments which  had  accrued,  some  owing  to  the  city  and  others  claimed  ta 
liaTe  been  sold  by  the  city  to  appellant,  Irvine  H.  Forbing,  appellee  inter- 
1H>8^>  among  other  defenses,  the  plea  of  limitation.  Having  concluded  that. 
t*hat  plea  is  good  as  a  bar  to  the  suit,  we  do  not  find  it  necessary  to  pass  upon 
"fche  other  defenses  presented.  Unless  the  property  owner  requested  the  city 
to  extend  the  ten-year  credit  and  to  issue  its  bonds  for  the  cost  of  the  im- 
provement, the  statute  of  1890  made  two-thirds  of  the  cost,  and  no  more,  a 
charge  against  the  abutting  property,  and  made  it  due  when  the  work  was. 
completed  and  accepted.  The  right  to  enforce  the  payment  then  accrued  ta 
-the  contractor. 

The  city  could  not,  without  the  request  of  the  lot  owner,  enlarge  his  lia-- 
bility  by  increasing  it  and  extending  the  time  of  its  payment  for  ten  years. 
Its  action  in  attempting  to  do  so  in  this  case  was  void.  The  liability  to  pay 
for  street  improvements  is  one  created  by  statute,  and  is  barred  unless  en- 
forced within  five  years  from  its  accrual.  (Section  S516,  Kentucky  Statutes.  > 
The  act  of  1890  provided  for  the  collection  of  the  assessments  by  distraint. 
There  was  no  provision  for  an  action.  The  present  statute,  the  act  of  March 
19,  1894,  allows  suit  to  enforce  the  liens.  The  limitation  applies  alike  to  both 
remedies.  (L.  &  J.  Ferry  Co.  v.  Commonwealth,  99  Ky.  Law  Rep.,  480; 
Chicago,  &c.,  Ry.  Co.  v.  Commonwealth.  24  Ky.  Law  Rep.,  2194;  Common- 
wealth V.  Nute,  24  Ky.  Law  Rep.,  2138;  Kirwin  v.  Nevin,  88  Ky.  Law  Rep.» 
947;  Gleason  v.  Stone  Co.,  23  Ky.  Law  Rep.,  1740;  Stengel  v.  Preston,  8ft^ 
Ky.,  816.) 

The  judgment  of  the  circuit  court  dismissing  the  petition  of  appellant. 
Forbing  and  the  cioss  petition  of  the  appellant,  city  of  Lexington,  is  af-^ 
firmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  HIBBS. 

(Filed  March  2.  1904— Not  to  be  reported. ) 

Railroads— Construction  of  statutes — A  railroad  company  incorporated 
under  the  laws  of  a  foreign  State,  by  complying  with  section  841,  Kentucky 
Statutes,  does  not  become  a  domestic  corporation  so  as  to  prevent  it  from 
having  the  right  to  remove  a  cause  to  the  Federal  court. 

Bobbins  &  Thomas,  J.  M.  Dickinson,  J.  E.  Budgewater  and  Pirtle&  Tra^ 
hue  for  appellant. 

J.  M.  Nichols  &  Son  for  appellee. 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

By  this  action  in  the  Carlisle  Circuit  Court  appellee  sought  to  recover  of 
the  appellant  110,000  in  damages  for  personal  injuries  sustained  by  collisioi^ 
with  one  of  its  trains,  resulting  from  the  alleged  negligence  of  those  in. 
charge  of  the  train.  The  answer  denied  the  negligence  complained  of,  and 
in  the  usual  form  averred  that  the  injuries  received  by  the  appellee  were^ 
caused  by  his  contributory  negligence.  The  trial  resulted  in  a  verdict  foi^ 
appellee  for  11,800.    At  the  appearance  term  of  the  court,  and  before  answer^ 
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Ing  the  petition,  appellant  filed  a  petition  in  due  form,  aooompanied  by  an 
-approYed  bond,  and  entered  motion  to  transfer  the  cause  to  the  circuit  ooart 
-of  the  United  States  for  the  Western  District  of  Kentucky,  which  petition 
and  motion  were  overruled  and  refused  by  the  lower  court,  to  which  the  ap- 
pellant excepted  and  the  case  is  now  before  this  court  by  appeal.  It  is  in- 
sisted that  the  lower  court  erred  in  refusing  appellant  a*  new  trial,  and  also 
In  overruling  the  petition  and  motion  for  the  transfer  of  the  cause  to  the 
Federal  court.  If  the  last  contention  is  sustained  the  consideration  of  the 
-other  questions  raised  by  the  appeal  will  be  unnecessary. 

The  grounds  upon  which  the  motion  to  transfer  was  overruled  were  the 
«ame  upon  which  this  court  in  an  opinion  by  Judge  White,  in  Davis'  Adm'r 
V.  C.  &  O.  B.  R.  Co.,  24  Ky.  Law  Rep.,  1126.  decided  that  when  a  foreign 
railroad  company,  such  as  the  appellant,  had  complied  with  section  841, 
Kentucky  Statutes,  such  compliance,  ipso  facto,  made  it  a  domestic  corpora- 
tion, and  it  could  not,  therefore,  remove  a  cause  from  a  State  to  a  Federal 
•court  on  the  ground  of  diverse  citizenship.  We  are  of  opinion,  however,  that 
the  action  of  the  lower  court  in  refusing  to  transfer  this  case  to  the  Federal 
xsourt  can  not  be  justified  on  the-grounds  upon  which  Judge  White  bottomed 
his  opinion  in  the  case  supra,  for  when  the  petition  of  appellant  was  filed 
«nd  its  motion  to  transfer  the  case  was  entered,  there  was  nothing  in  the 
record  showing  that  it  had  complied  with  section  841  of  the  Statutes,  thereby 
placing  itself  upon  the  footing  of  a  domestic  corporation,  hence  the  motion 
for  removal  should  have  been  sustained  notwithstanding  the  opinion  in  the 
Davis  case  supra.  But  since  the  decision  of  the  Davis  case  the  petition  for 
a  rehearing  therein,  which  was  pending  at  the  time  appellant's  motion  for  a 
transfer  of  the  case  at  bar  was  overruled  by  the  lower  court,  was  sustained 
by  this  court  and  the  former  opinion  withdrawn,  and  in  lieu  thereof  it  was 
held  by  this  court,  in  an  opinion  by  Judge  Paynter,  that  a  railroad  company 
incorporated  under  the  laws  of  a  foreign  State  did  not,  because  of  a  oom- 
plianee  with  section  841,  Kentucky  Statutes,  become  a  domestic  corporation 
80  as  to  prevent  it  from  having  the  right  to  remove  a  cause  to  the  Federal 
oourt.     (Davis'  Adm'r  v.  C.  &  O.  R.  B.  Co.,  26  Ky.  Law  Rep..  842.) 

The  doctrine  announced  in  the  last  opinion  in  the  case  of  Davis'  Adm'r  v. 
C.  &  O.  R.  R.  Co.,  25  Ky.  Law  Rep.,  842,  has  since  been  reaffirmed  by  this 
oourt  in  Swlce's  Adm'r  v  Maysville  &  Big  Sandy  R.  R.  Co.,  26  Ky.  Law 
liep.,  436. 

The  lower  oourt  erred,  therefore,  in  overruling  appellant's  petition  and 
motion  for  the  transfer.  Wherefore,  the  judgment  is  reversed  and  cause  re- 
manded, with  directions  to  the  lower  court  to  set  aside  the  verdict  and  judg- 
ment and  grant  appellant  a  new  trial,  and  to  sustain  its  motion  to  transfer 
the  case  to  the  Federal  court,  to  the  end  that  such  new  trial  may  take  place 
thure. 


BARDSTOWN  &  LOUISVILLE  TURNPIKE  CO.  v.  NELSON  COUNTY. 

(Filed  February  19,  1904.) 

1.  Turnpike— Purchase  by  county — Consideration  of  contract— Burden  of 
proof— Where  a  turnpike  company  suing  a  county  on  a  contract  for  the  pur- 
"chase  of  its  road,  alleges  as  a  consideration  of  the  agreement  the  transfer  of 
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tbe  roaci  to  the  oounty  a  plea  of  "no  oonsideratioii, "  merely  raises  an  issue- 
as  to  the  yalidity  of  tbe  vote  under  which  the  county  contracted,  but  doea 
not  inject  an  issue  of  fact,  or  shift  from  the  plaintiff  tbe  burden  preying  a. 
consideration . 

a.  Payment  of  indebtedness— Bond  issue— Effect  of  sale— The  law  requiring 
a  two- thirds  maj<9rity  of  the  votes  oast  upon  a  jiroposition  to  incur  an  in- 
debtedness and  issue  bonds  to  pay  the  purchase  price  of  the  turnpike  bought- 
by  the  oounty,  the  proposition  to  buy  the  road  received  1,370  affirmative  votea 
to  503  negative;  the  proposition  for  a  bond  issue  submitted  at  the  same  time 
received  8SG  votes  for  and  61S  against  it.  Held— That  this  was  authority  for 
the  county  to  incur  an  indebtedness  for  the  purchase  of  the  road,  but  was. 
not  authority  to  issue  and  sell  bonds  therefor. 

3.  Conditional  proposition- Acceptance— Where  the  turnpike  company  con- 
ditionally accepted  a  written  proposition  submitted  by  the  fiscal  court  to 
purchase  its  road,  but  which  conditions  the  county  rejected  and  thereupon 
the  company  turned  the  road  over  to  the  county  under  the  original  proposi- 
tion«  there  was  an  acceptance  by  the  county  of  the  proposition. 

4.  Abandonment— A  county  having  contracted  with  the  turnpike  company 
for  the  purchase  of  its  road  and  appointed  commissioners  in  condemnation 
proceedings  to  fix  Its  value  pursuant  to  the  statute,  and  thereafter  the 
oounty  dismissed  the  proceedings,  did  not  constitute  an  abandonment  of  the- 
road  by  the  company,  although  more  than  four  months  had  elapsed  since  it 
was  turned  over  to  the  county.- 

5.  Fiscal  court— Jurisdiction— A  county  fiscal  court  had  no  jurisdiction  to 
try  a  litigated  question  as  to  whether  a  turnpike  company  had  abandoned  ita 
road,  and  its  judgment  tliat  it  had  done  so  was  void. 

6.  Valuation  of  road— Admissibility  of  evidence— Under  the  law  the  com^ 
pany  could  not  sell  its  road  to  any  one  but  the  county,  and  it  having  no 
market  value,  by  reason  of  the  action  of  the  **ralders"  in  destroying  the  tolK 
gates  and  terrorizing  the  gatekeepers,  It  was  the  duty  of  the  commlssionera 
appointed  under  the  statute  to  require  the  owners  to  produce  books  and 
other  evidence  showing  receipts  and  expenditures  on  the  portion  sold,  and 
the  amount  of  net  earnings  for  each  year  for  six  years,  and  to  hear  any  other 
evidence  conducing  to  show  the  value  of  the  property  and  to  award  the  '  *  ac- 
tual value'*  of  the  property  taken. 

7.  Market  value  of  road  and  stock— Neither  the  market  value  of  the  road 
or  of  the  stock  can  be  considered  in  tbe  sale  of  a  turnpike  road  to  a  oounty 
which,  by  law,  is  made  the  exclusive  purchaser. 

8.  Instructions— In  an  action  by  a  turnpike  company  against  a  county  on 
Its  agreement  to  purchase  the  company's  road,  It  appearing* that  for  at  l^ast 
six  years  the  company  had  paid  six  per  cent,  dividends  on  Its  stock;  that  the 
right  of  way  was  sixty  feet  wide,  the  grade  twenty  or  twenty- two  feet  wide; 
metal  about  twenty  feet  wide,  macadamised  and  covered  with  broken  rock 
and  gravel  from  four  to  six  inches;  connected  with  the  largest  city  in  the 
State  and  passing  through  a  rich  agricultural  community,  enterprising 
towns  and  villages,  and  costing  over  8-200,000,  it  was  error  to  give  instruc- 
tloDB  permitting  the  jury  to  find  that  It  hud  no  value. 

John  A.  Fulton,  Fulton  &  Fulton,  J.  S.  Kelley  and  J.  S.  Barlow  for  ap- 
pellant. 

Nat  W.  Halstead,  W.  S.  Pryor,  C.  C.  McChord,  Morgan  Yewell,  Ell  H. 
Brown,  Jr.,  and  Bobt.  li.  Greene  for  appellee. 

Appeal  from  Nelson  Circuit  Oonrt. 

Opinion  of  the  court  by  Judge  O'Bear. 
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Nelson  county,  by  vote  in  1897,  adopted  the  provisions  of  the  statute  known 
•as  the  "Free  Turnpike  Act"  (section  4748b,  Kentucky  Statutes).    In  the 
following  March  the  owners  of  the  Bardstown  and  LouisYille  Turnpike  road 
and  Nelson  county,  the  latter  acting  through  its  fiscal  court,  entered  into  a 
contract  by  which  the  county  was  to  acquire  that  part  of  appellant's  road  in 
Nelson  county,  about  thirteen  miles,  and  fixing  the  comi^nsation  to  be  paid 
by  the  county  for  the  use  of  the  road  pending  the  fixing  of  its  value  by  com- 
missioners or  a  jury,  according  to  the  provisions  of  the  statute.    The  county 
was  permitted  to  and  did  take  charge  of   the  road  under  that  contract,  and 
has  continuously  since  used  and  maintained  it  as  a  public  road  by  virtue  of 
that  agreement.     On  a  former  appeal  (109  Ky. ,  800)  it  was  held  that  the  con- 
tract in  question  amounted   to  an  agreement  by  the  turnpike  company  to 
-sell,  and  by  the  fiscal  court  to  buy,  the  road ;  that  the  price  was  left  to  be  de- 
termined in  the  condemnation  proceedings  which  had  been  instituted  by  the 
county;  and  that  for  the  use  of  the  road  until  the  price  was  thus  fixed  the 
county  was  to  pay  the  turnpike  company  a   sum   equal  to  6  per  ceni;.  per 
annum  on  the  amount  finally  fixed  as  the  value  and  price  of  the  road.    In- 
stead of  prosecuting  the  condemnation  proceeding  already  instituted  under 
the  statute,  and  which,  as  was  held  on  the  last  appeal,  was  the  one  the  par- 
ties had  in  contemplation  in  entering  into  the  contract,  the  county  aban- 
doned it.     The  commissioners  had,  by  their  report,  fixed  the  value  of  the 
road  at  |I8,356.  The  condemnation  proceeding  was  dismissed  before  the  com- 
missioners' report  was  act-ed  on.  The  county  claimed  that  the  statute  subsec- 
tion 16  of  section  4748b)  expressly  provided  that  the  county  might,  by  paying 
the  expenses  incurred,  abandon  the  condemnation  proceedings  begun  by  it. 
While  that  is  true,  it  does  not  at  all  follow  that  the  county  could  abandon 
the  contract  made  by  it  with  the  road  owner.     On  the  former  appeal  it  was 
held  that  under  the  statute  the  county  could  acquire  the  turnpike  road  by 
contract,  lease,  purchase  or  by  condemnation,  and  that  the  paper  exhibited 
in  that  suit  was  both  a  contract  for  purchase  and  lease.    By  it  the  county 
agreed,  so  it  was  held,  tc  pay  for  the  road  au  purchase  price  the  sum  to  be 
fixed  in  the  pending  condemnation  proceeding;  and  as  the  county  had  wrong- 
fully abandoned  and  dismissed  that  condemnation  proceeding,  an  action 
would  lie  to  recover  the  value  of  the  road  at  the  time  it  was  taken  under  the 
contract;  that  such  was  the  implied  undertaking  of  that  agreement.  All  the 
foregoing  matters  were  settled  on  the  former  appeal  between  these  two  liti- 
gants.    In   this  action   to  recover  the  value  of  the  road  the  county  has  at- 
tempted to  relitigate  those  questions.     But  that  can  n(»t  be  done.     They  are 
res  ad  judicata.     In  addition  the  county  pleads  as  a  defense  that  the  contract 
attempted  to  be  made  between   it  and  the  road  company  was  void  because 
ultra  vires.    There  was  also  a  plea  that  the  road  had  been  abandoned  by  the 
company  for  more  than  six  months,  and  had  been   taken  charge  of   by  the 
county  on  that  account.    There  was  also  a  plea  of  no  consideration  made  by 
the  county. 

A  trial  before  a  jury  in  the  circuit  court  resulted  in  a  verdict  fixing  the 
value  of  the  road  as  of  the  date  when  taken  by  the  county  at  $6,000.  This 
appeal  by  the  road  company  raises  the  correctness  of  the  jury's  verdict,  and 
of  the  instructions  given  the  jury  by  the  trial  court,  as  well  as  its  rulings  in 
admitting  and  rejecting  evidence.    Inasmuch  as  appellant's  petition  sets  out 
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the  coDsideratioD  of  the  agreement  sued  on,  to  wit,  the  transfer  of  the  thir- 
teen miles  of  road  to  the  oountj  by  the  oompany,  the  plea  of  no  consideration 
tslmply  raises  the  yalidity  of  the  vote  under  which  the  contract  was  entered 
into.  As  those  matters  were  fully  set  forth  in  the  petition,  their  sufficiency 
was  as  well  presented  by  the  demurrer  to  the  petition  as  by  the  plea  of  no 
-consideration.  Under  the  pleadings,  as  formed,  this  plea  was  really  only  the 
pleader's  conclusion  of  the  legal  effect  of  the  contract,  under  appellee's  ver- 
sion of  the  vote  by  which  it  was  authorized.  It  neither  shifted  the  burden  or 
proof  not  presented  an  issue  of  fact  in  the  case.  (Chaplin  and  Bloomfleld  T. 
P.  Co.  V.  Nelson  County,  26  Ky.  Law  Rep.,  1154.) 

Every  writing  evidencing  an  indebtedness  imports  a  consideration  under 
our  statute.  (Section  470,  Kentbcky  Statutes;  Andrews  v.  Ilaydon,  88  Ken- 
tucky, 455. )  A  petition  upon  such  writing,  where  the  consideration  is  not 
named  in  it,  need  not  aver  the  consideration.  If  the  defendant  plead  no  con- 
sideration, he  would  have  the  burden  of  proof.  But  where  the  writing  states 
its  consideration  and  the  petition  also  declares  upon  it,  if  denied,  the  burden 
of  proving  it  is  upon  the  plaintiff;  and  that  is  so  whether  the  form  of  the 
denial  is  a  traverse  or  an  affirmative  denial.  The  trial  court  should  have 
■awarded  the  burden  in  this  case  to  appellant. 

When  the  proposition  was  submitted  to  the  voters  of  Nelson  county 
whether  they  would  adopt  free  turnpike  and  gravel  roads,  there  was  also 
submitted  the  question  whether  they  were  in  favor  of  issuing  lx)nds  to  pay 
for  the  roads.  The  first  proposition  received  1,H70  votes  in  the  affinnative, 
And  563  against  it.  But  on  the  second  proposition  there  were  cast  only  826 
votes  in  favor  of  it,  and  612  against  it.  Fr6m  this  it  is  argued  that  no  au- 
thority was  given  to  Incur  an  indebtedness  to  be  paid  out  of  the  revenues  of 
future  years;  that  section  157  of  the  Constitution  prohibits  the  incurring  of 
A  liability  by  a  county  beyond  the  revenues  of  the  year  in  which  it  is  incur- 
red, unless  the  proposition  is  submitted  to  a  vote  of  the  people  of  the  county, 
«n4  receives  in  its  favor  two-thirds  of  the  votes  cast  on  that  question. 

When  the  voters  of  Nelson  county,  by  1,370  votes  to  6t)3,  voted  to  acquire 
the  turnpike  roads,  that  necessarily  involved  the  incurring  of  such  indebted- 
ness as  might  be  required  to  pay  for  them.  Merely  voting  for  free  turnpikes 
oould  not  make  them  free.  The  voters  must  have  known  that  they  would 
have  to  pay  for  the  roads;  and  their  value  was  such  that  that  could  not  pos- 
sibly be  done  out  of  the  revenues  of  any  one  year.  The  vote  in  favor  of  free 
turnpikes  would  be  meaningless  unlfss  it  was  construed  to  mean  that  if  it 
prevailed  by  the  constitutional  majority,  the  necessary  indebtedness  was 
also  provided  for,  in  order  to  carry  the  vote  into  effect;  that  is  the  precise 
point  decided  in  Whaley  v.  Commonwealth,  For  Use,  &c..  110  Ky.,  154,  28 
Ky.  Law  Rep.,  1292. 

But  in  this  case  there  is  this  additional  fact,  not  in  the  Whaley  case:  The 
bond  question  was  also  submitted  at  the  same  time,  and  failed  of  the  two- 
thirds  majority  required  by  subsection  9  of  section  4748b,  Kentucky  Stat- 
utes. This  can  not  mean,  though,  that  612  votes  could  annul  1,870  votes  in 
favor  of  acquiring  all  the  roads  at  once.  Assuming  that  these  voters  knew 
the  effect  of  their  action,  and  intended  it,  the  situation  is  this :  By  more 
than  the  constitutional  majority  the  voters  of  the  county  decided  to  acquire 
all  the  turnpike  roads  in  the  county  and  to  make  them  free  to  all  travel;  and 
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they,  by  virtue  of  that  majority,  inyested  the  floal  court  with  the  power  to 
incur  an  indebtedness  beyond  the  revenues  of  the  current  year  in  order  to 
carry  the  will  of  the  voters  into  effect.  But,  at  the  same  time,  the  voters  re- 
fused to  issue  and  sell  bonds  on  the  public  market  to  meet  the  indebtedness. 
They  seemed  to  prefer  that  the  county  should  arrange  to  carry  this  debt  hy 
its  notes,  or  contracts,  and  not  by  bonds.  A  vote  to  incur  an  indebtedness 
and  a  vote  to  issue  and  sell  bonds  to  meet  it  are  not  necessarily  the  same 
thing.  We  are  of  opinion  that  the  county  was  authorized  by  the  vote  to  in- 
cur the  indebtedness ;  but  it  could  not  issue  and  sell  bonds  on  the  market  aB 
provided  in  subsection  9  of  the  statute.    (Section  4748b.) 

Counsel  for  appellee  ulte  the  case  of  Maysville  and  Lexington,  &c. ,  Co.  v. 
Wiggins,  20  Ky.  Law  Rep.,  727,  as  sustaining  a  contrary  doctrine.  But  th» 
fact  Is  overlooked  that  that  case  is  discredited  on  that  point,  and  declared 
not  to  be  authority  in  Whaley  v.  Commonwealth,  supra.  The  proposition 
submitted  to  the  turnpike  company  by  the  fiscal  court,  which  was  in  writ- 
ing, was  accepted  by  the  copmany,  but  it  added  certain  conditions  to  its  ac- 
ceptance. The  county  by  a  written  order  rejected  the  conditions.  It  is  now 
argued  that  a  proposition  can  not  be  accepted  conditionally,  so  as  to  impose 
them  upon  the  other  party,  and  that  such  an  acceptance  is  no  acceptance. 
Admitting  this  to  be  so,  yet  in  this  matter  when  the  county  rejected  the 
conditions  imposed  by  the  ooinpany,  the  latter  turned  over  to  the  county  the 
possession  of  the  road  under  the  original  proposition,  which  was  an  abandon- 
ment of  the  condition  which  it  had  sought  to  impose,  and  left  the  original 
proposition  accepted  without  other  conditions  than  were  contained  in  it. 

Section  4782,  Kentucky  Statutes,  provides:  **When  any  turnpike  company 
abandons  its  road  and  ceases  to  charge  toll  thereon  it  shall  be  the  duty  of 
the  fiscal  court  in  the  county  In  which  any  such  road  lies  to  take  charge  and 
control  of  same,  and  keep  It  in  a  safe  and  proper  condition  for  public  travel, 
and  alter  oi  discontinue  same  as  other  public  roads.  The  failure  on  the  part 
of  any  turnpike  company  for  the  period  of  four  months  to  keep  its  road  In  a 
condition  safe  for  public  travel,  and  their  failure  to  charge  toll  thereon  for 
such  length  of  time,  shall  be  deemed  and  held  to  be  an  aliandonment  within 
the  meaning  of  this  section." 

After  the  execution  of  the  contract  first  named,  and  after  the  commission- 
ers appointed  in  the  proceeding  to  condem  appellant's  road  as  a  free  turn- 
pike had  reported,  but  before  the  report  was  acted  on,  the  fiscal  court  decided 
to  abandon  the  proceeding  under  section  16  of  the  act.  (Section  4748b. )  It^ 
therefore,  dismissed  the  condemnation  proceedings  in  the  county  court. 
It  had  been  more  than  four  months  since  the  turnpike  company  had  turned 
over  the  road  to  the  county,  and  had  failed  to  collect  tolls  on  it,  and  had 
likewise  during  that  time  failed  to  keep  the  road  in  repair.  Assuming  that 
the  county's  contract  with  the  road  company  was  not  binding,  and  indeed 
had  not  been  accepted  for  the  reasons  above  stated,  the  fiscal  court  caused  a 
notice  to  be  served  upon  the  road  company  to  show  cause  before  that  court 
on  a  day  named  why  the  fiscal  court  should  not  take  charge  of  the  turnpike 
in  question  as  an  abandoned  turnpike  under  section  4788  of  the  Statutes  above 
quoted.  The  company  resisted  the  motion,  but  the  fiscal  court  adjudged  ita 
defense  Insufiicient  and  declared  and  adjudged  the  road  an  abandoned  road, 
and  ordered  it  to  be  taken  in  charge  and  kept  up  as  a  county  road.    The 
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tiamplke  oonipanj  prayed  and  was  granted  an  appeal  to  the  cirouit  court 
from  that  judgment,  but  never  prosecuted  it.    Now  the  county  pleads  that 
proceeding  in  bar  of  this  action  as  an  estoppel  by  Judgment.    This  seems  to 
be   the  principal  contention  made   in  the  brief  for  appellee.    We  are  of 
opinion  that  the  matter  is  not  a  good  estoppel.    In  the  first  place,  there  was 
no  abandonment  by  the  turnpike  company  in  any  sense  of  the  word,  and  in 
tbe  next  place,  if  there  was  a  question  about  that,  the  fiscal  court  was  ut- 
terly without  jurisdiction  to  try  the  title  to  the  property,  or  to  adjudge  an 
Aliandonment  or  forfeiture.    The  Constitution  does  not  define  the  jurisdic- 
tion of  the  fiscal  courts.    But  section  1840  of  the  Statutes  does.    In  no  event 
is  it  authorized  to  try  any  litigated  question,  or  to  adjudge   the  rights  to 
property.    Its  attempted  proceeding  was  a  nullity.    Its  judgment  was  void. 
On  the  trial  of  the  case  a  number  of  witnesses  introduced  by  the  county  tes- 
tified that,  in  their  opinion,  the  road  was  valueless.    On  cross-examination 
thiey  gave  as  their  reason  for  this  that  tollgate  raiders,  a  species  of  felons  who 
iu  the  night  time  went  armed  and  in  bands,  destroying  the  tollgates  and 
terrorizing  the  gatekeepers,  had  by  their  action  made  the  property  so  unde- 
sirable as  a  marketable  property  that  it  could  not  be  sold,  therefore,  they 
thought  it  had  no  market  value.    Again,  some  thought  as  the  people  of  thfr 
county  had  voted  for  free  turnpikes,  that  meant  that  all  toll  roads  must  be- 
relinquished,  and  that  destroyed  their  future  value.     Others  yet  suggested 
that  the  effect  of  these  matters,  and  of   the  free  turnpike  sentiment,    took 
away  all  market  value  from  the  stock  of  the  turnpike  companies;  that  invest- 
ors would  no  longer  buy  it.    The  only  valae  of  that  class  of  evidence  was- 
to  show  that  the  witnesses  giving  it  were  utterly  Incompetent  to  judge  of  th& 
matter  about  which  they  were  attempting  to  testify,  the  actual  value  of  the^ 
turifpike  road.    It  was  the  duty  of  the  county  to  have  protected  the  gates 
and  property  of  the  road  company  from  the  depredations  of  the  marauders. 
If  it  failed  to  do  it,  and  if  their  strength  overcame  that  of  the  owners  tem- 
porarily, that  fact  should  not,  and  in  law  does  not,  detract  in  the  least  from 
the  actual  value  of  the  properties  in  the  condemnation  proceedings  by  the 
county,  nor  has  the  market  value  of  the  road  anything  to  do  with  the  ques- 
tion.   There  was  no  market  value,  and  from  the  very  nature  of  things  could 
not  be.     Under  the  law  the  road  company  could  not  sell  its  road  at  all  except 
to  the  county.    There  was  but  one  purchaser  in  existence.    Manifestly,  then, 
the  criterion  of  a  market  value  could  have  no  application.    Where  a  commod- 
ity or  species  of  property  can  be  sold,  and  there  is  a  market  for  it,  with  op- 
portunity for  any  numbecof  bidders,  and  where  such  sales  are  made,  it  is 
thought  that  condition  affords  the  best  test  of  value,  because  by  reason  of  the 
competitive  bidding  in  a  free  and  open  market,  the  value  so  established  la 
most  likely  to  be  the  actual  value  of  the  thing.     Nor  did  the  market  value 
of  the  stock  enter  into  the  question.    The  stock  wasn't  being  condemned. 
The  company  may  have  been  overcapitalized,  or  may  have  paid  unnecessarily 
Urge  salaries  to  useless  officers,  all  of  which  would  have  affected  the  market 
value  of  this  stock,  yet  have  had  no  just  effect  whatever  upon  the  value  of 
its  road.    While  the  value  of  the  road  would  likely  have  affected  the  value  of 
the  stock,  the  market  value  of  the  stock  could  not  possibly  have  affected  the 
actual  value  of  the  road,  except  to  show  its  dividend-paying  capacity. 
The  statute  governing  condemnation  proceedings  in  the  county  court,  as 
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•to  how  the  Talue  of  the  road  was  to  be  ascertained,  should  have  been  applied 

In  the  circuit  court.    Section  18  of  the  act  regulates  that.    These  are  declared 

to  be  probative  evidence :  First,  a  view  of  the  road ;  second,  the  books  and 

-  other  evidences  showing  receipts  and  expenditures  on  the  part  of  the  road  to 

'be  sold,  and  showing  net  earnings  for  past  six  years;  and,  third,  ^'any  other 

'  evidence  conducing  to  show  the  value  ot  the  property  sought  to  be  taken." 

'  The  commissioners  are  then  required  from  all  that  evidence  to'*award  to 

the  owner  or  owners  thereof  the  actual  value  of  the  property  taken.*' 

This  provision  of  the  statutes  speaks  of  proceedings  before  the  commission- 
ers appointed  to  find  the  value  of  the  property  to  be  taken.  It  must  be  re- 
membered that  in  this  case  because  appellee.  Nelson  county,  wrongfully  dis- 
missed its  proceedings  in  the  county  court,  the  circuit  court,  as  the  only 
court  of  general  original  jurisdiction,  is  undertaking  to  carry  into  effect  the 
original  contract  between  these  parties.  Besides,  that  section  and  provision 
ils  the  legislative  test  of  value.  In  the  trial  of  a  similar  case  before  a  chan- 
'cellor,  without  a  jury,  it  was  said  that  it  applied.  (Richmond,  &c.,  T.  P.  B. 
Co.  T.  Madison  County  Fiscal  Court.  24  Ky.  Law  Rep.,  1260.) 

In  -this  connection  it  is  well  to  notice  the  instructions  of, the  court  guiding 
the  Jury  to  a  verdict  upon  the  value  of  this  property.  The  instructions  given 
wyere  as  follows : 

"Instruction  *R. '  The  court  instructs  the  jury  that  they  should  find  for 
•the  plaintiff  the  actual  value,  from  the  evidence,  of  its  road  in  controversy, 
being  that  portion  of  plaintiff's  road  between  Bardstown  and  the  Spencer 
«ounty  line,  including  bridges,  in  the  condition  in  which  it  was  on  March  7, 
1898,  unless  they  shall  believe  from  the  evidence  said  property  was  of  no  value 
•on  said  date. 

"Instruction's.'  By  actual  value  is  meant  such  price  or  value  as  could 
baye  been  obtained  at  a  fair,  voluntary  sale. 

"Instruction  'T.'  If  they  believe  from  the  evidence  that  the  property  in 
controversy  was  of  no  value  March  7,  1898,  they  should  find  for  defendant.  I 

"Instruction  'U.'  The  vote  in  Nelson  county  November  7,  1897,  only  au- 
thorized said  county  to  obtain  the  turnpike  road  in  said  county,  by  Rift, 
lease,  purchase  or  contract,  for  the  purpose  of  making  said  roads  free. 

"Instruction  'M. '  The  court  instructs  the  jury  that  they  are  not  authorized 
to  consider  any  failure  or  cessation  of  plaintiff  to  collect  tolls  at  its  gates, 
which  they  may  believe  from  the  evidence  was  caused  by  the  acts  of  mobs 
and  tollgate  raideis  prior  to  March  7,  1898,  as  an  abandonment  of  its  road  or 
franchise  privileges. 

"Instruction  'F. '  The  court  instructs  the  jury  that  the  plaintiff  was  not 
required  to  expend  any  other  portion  of  its  tolls  and  revenues  In  the  repair 
and  maintenance  of  its  road  than  was  required  to  keep  its  road  and  bridges 
in  a  fit  condition  for  public  travel,  nnd  if  the  receipts  of  the  road  were  more 
than  sufficient  to  so  keep  it.  it  was  the  duty  of  plaintiff  company  to  declare 
dividends  and  pay  the  surplus  earnings  and  profits  each  year  to  the  stock- 
holders." 

There  should  have  been  omitted  from  the  first  instruction  the  last  sen- 
tence, "unless  they  shall  believe  from  the  evidence  said  property  was  of  no 
value  on  said  date." 

Instruction  "S"  and  instruction  "T"  .should  have  been  omitted;  nor  do 
we  see  any  occasion  for  instruction  "U. " 
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It  is  true  certaio  witnesses,  basing  their  opinions  upon  erroneous  bases  at 
lias  been  shown,  stated  that  the  road  was  valueless.  But  that  could  not  have 
^leen  so  in  this  case.  It  was  a  manifest  fact  from  the  record,  and  one  of 
which  the  court  was  bound  to  take  notice,  that  property  of  this  character  and 
•quantity  had  some  value.  It  had  for  many  years,  certainly  for  the  six  yean 
previous  to  its  being  taken,  paid  dividends  to  its  stockholders  on  a  basis  of  0 
t>er  ent.  per  annum  on  the  valuation  of  about  188,000  for  the  thirteen  miles  of 
oroad  in  suit.  The  right  of  way  was  sixty  feet  wide.  The  road  was  built  about 
1889.  The  grade  was  twenty  or  twenty- two  feet  wide,  metal  about  twenty 
'feet  wide.  The  road  was  a  macadam.  The  base  was  built  of  limestone  rock 
"Set  on  edge,  elx  inches  deep,  making  what  is  known  as  paving.  This  was 
't:overed  or  napped  with  small  broken  rock  and  gravel,  four  to  six  inches  deep, 
The  section  of  country  traversed  by  the  road  was  a  rich  agricultural  oom- 
munity.  The  road  connected  the  largest  city  in  the  State,  only  about  thirty 
iniles  distant,  with  an  enterprising  and  thrifty  county  town,  passing 
through  a  number  of  villages.  Two  expensive  covered  wooden  bridges,  with 
-substantial  stone  abutments,  the  bridges  about  180  feet  long,  were  a  part  of 
the  road  in  this  county.  The  road  is  an  historic  one.  It  was  one  of  the  first 
"•attempts  of  the  Commonwealth  at  internal  improvements.  It  was  projected 
•«nd  fouflt  before  the  introduction  of  steam  railroads,  and  was  expected  to  be 
•an  intevstate  thoroughfare.  It  cost  over  1200,000  to  build  it,  of  which  the 
State  of  Kentucky  took  in  stock  8100.000.  (GoUinR'  History  of  Kentucky,  vol- 
ume 1,  page  541. )  The  road  was  in  good  condition  when  taken  by  the  county 
*•»  dividend- paying  investment  to  its  stockholders.  The  country  it  trav- 
ifrsed^  and  the  cities  it  afforded  a  highway  between,  had  grown  consider- 
'Ably>  and  are  yet  growing,  in  population  and  commercial  importance,  and 
the  use  of  the  road  in  the  future  as  a  highway  must  necessarily  have  been 
Increased,  and,  therefore,  been  more  profitable  to  its  owners.  To  say,  or  to 
submit,  whether  such  property  was  without  value  is  utterly  unjustifiable. 
The  error  of  the  trial  court  must  have  been  based  upon  the  theory  of  market 
"value  referred  to  in  instruction  "S. "  But  even  if  it  had  no  market  value, 
.yet  it  had  a  very  substantial  value  to  its  owner.  It  is  not  material,  >inder 
"the  Constitution,  whether  tha  citizens*  property  had  a  market  value  or  not, 
whether  there  is  such  general  demand  for  it  as  to  create  a  market,  if  the 
StAte  or  public  need  it  and  proposes  to  take  it  for  public  use,  they  must  pay 
for  it;  must  make  the  owner  whole;  must  give  him  in  money  an  equivalent 
^f  that  value  to  him,  which  has  been  taken  for  the  public.  If  the  thing 
taken  has  a  market  value,  then  that  value  is  the  thing  to  be  restored,  for  he 
^an  go  into  the  market  and  get  the  equivalent  of  what  he  has  been  compelled 
Xo  yield  to  the  public.  But  if  it  has  not  a  market  value,  nevertheless  he 
must  be  compensated  for  its  actual  value  to  him,  in  this  case  to  be  ascer- 
tained in  the  manner  pointed  out  by  the  statute. 

The  finding  of  the  jury  of  $6,000  as  tl)e  value  of  this  thirteen  miles  of  road 
was  flagrantly  against  the  evidence.  The  court  erred  in  placing  the  burden 
X)f  proof.  The  Instructions  were  erroneous  as  indicated.  The  admission  of 
^evidence  may  be  regulated  by  what  has  been  said.  The  judgment  is  reversed 
<nnd  cause  remanded  for  a  new  trial  consistent  herewith. 

The  judgment  of  the  cirouit  court  should  add  6  per  cent,  per  annum  from 
^arch  7,  1898,  to  whatever  sum  is  found  and  adjudged  to  be  the  value  of  the 
iroad  for  the  use  of  the  road  under  the  contract  since  that  date. 
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WATTS  V.  PARKS. 
(Filed  March  8.  1904— Not  to  be  reported. ) 

1.  Mortgage — SuflSclenoy  of  pleading— In  an  action  to  Enforce  a  niort-gag%> 
lien,^  an  answer  to  which  no  reply  was  filed  setting  out  and  pleading  a  aettl** 
ment  between  the  parties  as  to  the  amount  of  debt  and  interest,  did  not  limit, 
the  right  of  plaintiff  to  a  personal  judgment,  for  the  reason  that  a  promli* 
to  pay  the  debt  did  not  release  the  lien,  and  if  such  an  agreement  had  betn 
made  it  would  have  been  without  consideration. 

8.  Same— Description— Where  a  farm  was  described  in  a  mortgage  as  **tb» 
farm  conveyed  by  Draughn  to  Watts, "  the  latter  executing  the  mortgage,  suoh 
language  fully  identifies  it.  The  rule  is  that  ''that  is  certain  which  may  be> 
made  certain , ' '  and  parol  evidence  may  be  received  to  show  what  ho6y  of  las<k. 
was  known  and  designated  by  the  name  given  in  the  mortgage. 

J.  M.  Bailey  for  appellant. 

Ap]jeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

J.  M.  Bailey  filed  this  suit  against  J.  T.  Watts,  setting  up  a  debt  seoureft 
by  mortgage  on  a  tract  of  land  known  as  the  A.  H.  Draughn  place,  the  prop- 
erty of  Watts,  seeking  the  enforcement  of  the  mortgage.  W.  C.  Paries,  who- 
was  made  a  defendant  to  the  action  and  alleged  to  hold  a  lien  on  it.  an-^ 
Bwered,  setting  up  a  note  of  ISOO  and  a  mortgage  to  secure  it.  He  made  hlo. 
answer  a  cross  petition  against  Watts,  but  no  process  seems  to  have  been 
then  issued. 

This  was  at  the  June  term,  1898.  After  this  Watts  settled  with  Bailey,  and 
at  the  November  term,  1901,  an  order  was  made  that  the  action  should  there- 
after proceed  in  the  name  of  W.  C.  Parks  v.  J.  T.  Watts,  and  process  was. 
awarded  on  the  cross  petition.-  At  the  next  term  of  the  court  Watts  filed  an 
answer,  pleading  "that  after  the  note  sued  upon  was  executed  he  made  sev- 
eral small  payments  on  same,  and  on  the  18th  day  of  March,  1902,  they  made^ 
a  full  and  complete  settlement  on  the  note  sued  upon  and  the  cost  and  in- 
terest on  same,  and  that  the  defendant,  Watts,  was  due  the  said  Parks  the^ 
sum  of  1261.19,  for  which  amount  he  is  willing  for  Parks  to  have  judgment, 
as  the  mortgage  lien  was  released  and  settled  up,  and  the  said  amount  is  all 
that  was  due  upon  the  note  sued  upon  on  date  of  settlement,  and  that  said 
Parks  agreed  to  have  the  case  dismissed  without  prejudioe,  judgment  for 
1261.19,  which  defendant  Watts  agreed  to  pay." 

No  reply  was  filed  to  this  answer,  and  the  case  being  submitted  the  couri 
gave  judgment  in  favor  of  Parks  for  $261.19,  with  interest  from  the  date  ot 
the  settlement,  and  ordered  the  sale  of  so  much  of  the  land  as  was  neoeasary 
to  pay  the  debt  and  costs.  Watts  complains  that  anything  more  than  a  per- 
sonal judgment  was  rendered  against  him  under  the  allegations  of  his  an- 
swer. 

At  the  date  of  the  settlement  Watts  was  indebted  to  Parks,  on  the  allega- 
tions of  the  answer,  in  the  sum  of  1261.19.  His  promise  to  pay  this  debt» 
"Whioh  was  then  due,  was  only  a  promise  to  pay  what  he  owed.  Suoh  a 
promise  was  no  consideration  for  an  agreement  by  Parks  to  release  his  mort- 
gage lien  on  the  land,  and  if  the  answer  can  be  construed  as  averring  thai 
Parks  agreed  to  release  his  mortgage,  such  agreement  by  him  was  without 
consideration ;  but  as  the  pleading  must  be  taken  rather  against  the  pleader^. 
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I  tihlnk  it  iiroperly  means  no  more  than  that  there  was  a  settlement  on 
Maroh  18,  1002.  which  fixed  the  amount  of  the  debt  at  1261.19.  The  judgment 
'was  not  entered  until  the  March  term,  1908.  Watts  had  failed  to  pay  the  debt, 
•and  It  Is  not  disputed  that  a  personal  judficment  was  properly  entered  against 
lilm.     The  plea  is  insufficient  to  show  that  the  mortgage  lien  was  released. 

It  is  also  urged  that  Parks'  mortgage  does  not  sufficiently  describe  the 
proi^erty.  The  description  in  the  mortgage  Is  as  follows:  "A  certain  tract 
*t>r  parcel  of  land  known  as  the  A.  H.  Braughn  farm;  on  left  hand  fork  of 
^Troublesome  creek." 

The  rule  Is  that  that  is  certain  which  may  be  made  certain,  and  that  parol 
-^Tldenoe  may  be  received  to  show  what  body  of    land  was  known  and  des- 
ignated by  the  name  given  in  the  mortgage.    The  A.  H.  Draughn  farm,  as 
^hown  by  the  record,  is  the  farm  conveyed  by  Draughn  to  Watts;  it  is  fully 
identified  in  the  record. 

The  mortgage  also  contains  these  words:  *'This  mortgage  is  just  to  include 
-a  snflQcient  amount  of  said  farm  to  secure  said  debt." 

It  is  urged  that  these  words  render  the  mortgage  bad;  but  this  would  be 
^e  legal  effect  of  th^  instrument  if  the  words  were  omitted.  They  add  noth- 
4nff  to  it  and  take  nothing  from  it. 
Judgment  affirmed. 

MARKS  &  STIX  V.  HARDY»S  ADM'R. 
(Filed  March  8,  1904.) 
'W.  B.  Pugh,  S.  J.  Pugh  and  Robt.  D.  Wilson  for  appellants. 
"W.  0.  Halbert  and  T.  R.  Phister  for  appellee. 
Appeal  from  Lewi's  Circuit  Court. 
Judge  Barker  delivered  the  following  extended  opinion  : 

Our  attention  has  been  called  by  counsel  for  appellants  to  the  use  of  the 
following  language  in  the  opinion:  "William  Hardy  was  an  old  man,  and 
lived  from  fifty  to  seventy  five  miles  from  Wlllard.  There  is  no  evidence  in 
the  record  to  show  that  he  knew  his  son  was  carrying  on  a  general  merchan- 
•diw  store  under  his  name,  or  that  he  ever  heard  any  of  the  rumors  that  he 
was  a  member  of  the  firm ;"  and  it  is  suggested\that  this  might  be  construed, 
^hen  the  case  comes  on  for  trial,  into  meaning  that  the  admissions  of  Hardy, 
■dy,  that  he  was  a  member  of  the  firm,  were  Incompetent  evidence.  W^e  think 
the  context  shows  that  the  language  of  the  opinio.n  is  confined  to  the  want 
of  knowledge  on  the  part  of  William  Hardy  as  to  the  evidence  upon  which 
the  general  reputation,  that  he  was  a  member  of  the  firm,  was  based,  and 
had  no  referenq^  to  any  other  evidence  in  the  case. 

However,  in  deference  to  the  apprehension  of  counsel  the  opinion  is  ex- 
pended as  indicated. 


FRANKLIN  v.  TRACEY,  &c. 
(Filed  March  8,  1904— Not  to  be  reported.) 
H.  J.  Tilford;and  P.  C.  Beckley  for  appellant, 
-finiton  Quinn  for  appellees. 
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Appeal  from  Jefferson  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing  .*- 

In  the  petition  for  rehearing  our  attention  is  called  to  the  fact  that  it  1» 
averred  in  her  petition  that  the  plaintiff  rented  the  lower  floor  of  the  house: 
but  it  is  not  averred  in  the  petition  that  the  owner  retained  oontrol  of  any 
part  of  the  house,  or  that  the  fall  of  the  house  was  due  to  defects  in  other 
parts  of  the  building^  than  those  held  hj  the  plaintiff  under  her  lease.  The 
allegations  of  the  petition  are,  therefore,  insufficient  to  bring  the  case  within 
the  authorities  relied  on  for  appellant. 

Petition  overruled. 
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PARK  &  CO.  V.  CITY  OF  LOUISVILLE. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  PARK  Ss  CO. 

(Filed  March  8,  1004. ) 

1.  Street  improvement—In  an  action  to  enforce  apportionment  warrantA 
tor  street  constructio6,  the  court  holding  that  the  apportionmenc  had  been 
iiade  on  the  wrong  basis,  but  ordered  a  new  apportionment,  which  new  ap- 
portionment was  made  on  the  basis  set;  out  in  the  order  of  court,  and  Judg« 
ment  entered  against  the  owners  for  the  amount  of  the  apportionment,  the- 
Judgment  appearing  to  do  justice  to  all  the  parties  concerned.  It  will  not  be 
disturbed. 

2.  Same— Interest— The  property  owner  is  not  liable  for  interest  upon  tb» 
cost  of  street  Improvements  until  an  apportionment  is  made  according  to  th» 
■tatute,  and  until  this  Is  done  he  is  not  in  default  for  not  paying. 

Lane  &  Harrison  for  Orth,  &c. 

H.  L.  Stone  for  City  of  Louisville. 

Hardin  H.  Herr,  Tyler  Barnett  and  R.  L.  Greene  for  Park  &  Co. 

Helm,  Bruce  Sc  Helm  and  B.  D.  Warfleld  for  L.  &  N.  R.  R.  Co. 

Appeals  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division.. 

Opinion  of  the  court  by  Judge  Hobson. 

These  three  appeals  are  prosecuted  on  the  same  record. 

In  the  year  1000  an  ordinance  was  enacted  directing  the  improvement  of 
the  carriage  way  of  Frankfort  avenue  from  the  former  city  boundary  line  to 
Cavewood  avenue  extended,  the  cost  of  the  improvement  to  be  asaesaed 
against  the  property  fronting  on  Frankfort  avenue  and  extending  back  to  a. 
depth  of  105  feet.  A  contract  was  made  with  appellees,  Parlt  &  Co.,  for  the 
improvement.  The  work  was  done  and  was  apportioned  to  the  property  own^ 
ers  on  the  basis  set  out  In  the  ordinance.  Suit  was  then  filed  against  the 
property  owners  to  enforce  the  apportionment  warrants.  The  court  held  that 
the  apportionment  had  been  made  on  the  wrong  basis,  and  ordered  a  new 
apportionment,  dlsmisBing  the  action  as  to  certain  of  the  defendants.  Ai^ 
appeal  was  taken  from  this  judgment,  and  it  was  affirmed.  (Park  &  Co.  t. 
Orth,  24  Ky.  Law  Rep.,  2900.) 

The  reason  the  apportionment  was  held  bad  was  that  It  was  held  that  th»> 
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territory  oontiguoiis  to  the  street  was  defined  Into  squares  by  principal 
streets.  Section  S88S,  Kentucky  Statutes,  provides:  **When  the  improvement 
is  the  original  construction  of  any  street,  road,  lane,  alley  or  avenue,  such 
improvement  shall  be  made  at  the  exclusive  cost  of  the  owners  of  lots  in  each 
fourth  of  a  square,  to  be  equally  apportioned  by  the  board  of  public  works,  ac- 
cording to  the  numlier  of  feet  owned  by  them  respectively,  and  in  such  im- 
provements the  cost  of  curbing  shall  constitute  a  part  of  the  cost  of  the  con* 
struction  of  the  street  or  avenue,  and  not  of  the  sidewalk.  Each  subdivision 
of  the  territory  bounded  on  all  sides  by  principal  streets  shall  be  deemed  a 
square.  When  the  territory  contiguous  to  any  public  way  is  not  defined  into 
squares  by  principal  streets,  the  ordinance  providing  for  the  Improvement 
of  such  public  ways  shall  state  the  depth  on  both  sides  fronting  said  improve- 
ment to  be  assessed  for  the  cost  of  making  the  same  according  to  the  number 
of  square  feet  owned  by  the  parties  respectively  within  the  depth,  as  set  out 
In  the  ordinance." 

The  new  apportionment  was  made  on  the  basis  set  out  in  the  order  of  tho 
oourt,  and  judgment  was  entered  in  favor  of  the  contmctors  against  the  prop- 
erty owners  respectively  for  the  amount  apportioned  to  them,  with  interest 
from  the  date  of  the  6e<*«nd  apportionment.  Prom  this  judgment  the  appeals 
l)efore  us  are  prosecuted.  The  appeal  of  the  Louisville  &  Nashville  B.  R. 
Co.  questions  the  liability  of  its  right  of  way  for  any  part  of  the  cost  of  the 
improvement.  Since  the  appeal  was  taken  the  question  so  raised  was  de- 
cided adversely  to  the  railroad  company  in  Figg  v.  L.  &  N.  R.  R.  Co.,  96 
Ky.  Law  Rep.,  350,  and  L.  &  N.  R.  R.  Co.  v.  Barber  Asphalt  Co.,  86  Ky. 
Law  Rep.,  1024.  The  court  adheres  to  the  rule  laid  down  in  those  cases, 
which  arc  conclusive  here. 

The  appeal  of  the  contractors  questions  the  correctness  of  so  much  of  the 
judgment  as  held  the  city  of  Louisville  not  liable  for  the  interest  on  the  con- 
tractors' claim  from  the  date  of  the  first  apportionment  to  the  date  of  the  sec- 
ond, the  contractor  having  failed  to  recover  this  Interest  against  the  property 
owners  by  reason  of  the  fault  of  the  city  in  making  a  wrong  apportionment. 
It  is  true  a  loss  will  he  thrown  upon  the  contractors  by  reason  of  the  error 
in  the  proceedings  of  the  council  unless  judgment  Is  given  against  the  city 
for  this  interest,  and  whether  the  contractors  must  bear  the  loss  or  it  must 
fall  upon  the  city  depends  on  the  proper  construction  of  section  2884,  Ken- 
tucky Statutes,  which  is  as  follows:  ''A  lien  shall  exist  for  the  cost  of  origi- 
nal improvement. of  public  ways,  for  the  construction  and  the  reconstruc- 
tion of  sidewalks,  and  for  the  digging  and  walling  of  public  wells  and  cis- 
terns, for  the  apportionment  and  interest  thex*eon  at  the  rate  of  6  per  cent, 
per  annum  against  the  respective  lots.  Payments  may  be  enforced  upon  the 
property  bound  therefor  by  proceedings  in  court;  and  no  error  in  the  proceed- 
ings of  the  general  council  shall  exempt  from  payment  after  the  work  has 
been  done  as  required  by  either  the  ordinance  or  contract  ;  but  the  general 
council,  or  the  courts  in  which  suits  may  be  pending,  shall  make  all  correc- 
tions, rules  and  orders  to  do  justice  to  all  parties  concerned:  and  in  no  event, 
if  such  improvement  be  made  as  is  provided  for,  either  by  ordinance  or  con- 
tract, shall  the  city  be  liable  for  such  improvement,  without  the  right  to  en- 
force it  against  the  property  receiving  the  benefit  thereof;  but  no  ordinance 
for  any  original  improvement  mentioned  in  this  act  shall  pass  both  boards 
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•of  the  general  council  at  the  same  meeting,  and  at  least  two  weeks  shall 
elapse  between  the  passage  of  any  such  ordinance  from  one  board  to  the 
•other. '  * 

Under  this  provision  it  has  been  held  that  when  by  taking  the  proper  steps 
the  general  council  can  make  any  improvements  at  the  cost  of  the  owners  of 
adjacent  property,  the  city  can  in  no  event  be  made  liable  unless  it  will  hav« 
the  right  to  enforce  the  lien  against  the  property;  but  that  if  the  adjacent 
property  is  such  that  no  steps  could  be  taken  by  the  city  to  render  it  liable 
for  the  improvement,  then  the  city  must  pay  for  it;  and  that  all  persons  deal- 
ing with  the  city  must  take  notice  of  its  power,  and  if  they  fail  to  do  so  must 
suffer  the  consequences.  (Louisville  v.  Nevin.  78  Ky.,  649;  Craycraftv.  Sel- 
vage, 73  Ky.,696;  Louisville  v.  Leatherman,  09  Ky.,  318;  Louisville  v.  Bltzer, 
S4  Ky.  Law  Bep.,  2263.  )  In  the  case  before  us,  if  proper  steps  had  been  taken 
and  an  apportionment  had  been  made  on  the  proper  basis  at  the  outset,  the 
property  would  have  been  liable  for  the  cost  of  the  improvement,  with  inter' 
est  from  the  time  the  first  apportionment  was  made.  The  failure  to  make  a 
correct  apportionment  was  the  mistake  of  the  general  council.  The  property 
owner  is  not  liable  for  interest  until  an  apportionment  is  made  according  to 
the  statute,  for  until  this  is  done  he  is  not  in  default  for  not  paying ;  and  as 
by  the  terms  of  the  statute  the  city  shall  not  be  liable  without  the  right  to 
enforce  the  liability  against  the  property  receiving  the  benefit,  no  judgment 
can  be  entered  against  the  city  for  the  interest  in  question.  In  determining 
this  very  question  in  Gosnell  v.  Louisville,  104  Ky.,  209,  the  court  said: 
"Neither  interest  nor  costs  should  have  been  allowed  against  the  property- 
holder,  except  from  the  time  the  amount  he  was  required  to  pay  was  so  fixed 
that  he  could  discharge  it.  Nor  should  interest  upon  the  whole  amount  of 
the  contract  price  be  allowed  against  the  city,  for,  while  the  rule  may  seem 
harsh,  the  contractor  must  b«  assumed  to  have  entered  into  the  contract  with 
his  eyes  open  as  to  its  provisions  and  their  enforceability.  The  contract  was 
not  made  by  the  property  holder,  but  for  him.  As  to  that  portion  of  the  con- 
tract price  for  which  he  is  responsible,  his  debt  was  not  matured  by  reason 
of  an  erroneous  apportionment,  and  was  not  payable  until  maturity.  But 
for  that  portion  which  was  prox)erly  assessable  against  the  property  holder 
the  contractor  munt  look  to  him  alone." 

This  rule  was  followed  and  approved  in  Louisville  v.  Selvage,  106  Ky.. 
730,  24  Ky.  Law  Bep.,  9 17.  The  circuit  court  correctly  followed  the  rule  laid 
down  in  these  cases,  which  can  not  now  be  departed  from.  The  other  ques- 
tions made  arise  on  the  appeal  of  the  property  owners.  It  is  insisted  for 
them  that  the  court  has  no  power  to  make  a  new  apportionment  on  a  new 
hasis  fixed  by  it;  that  the  power  -  to  levy  taxes  and  to  define  the  territory  on 
which  they  are  levied  is  legislative,  and  can  not  be' exercised  by  the  court.  It 
will  be  observed,  however,  that  the  statute  above  quoted  prescribes  how  the 
cost  of  the  improvement  shall  be  apportioned  where  the  territory  is  defined 
by  principal  streets.  The  court  having  held  that  the  territory  in  question 
was  defined  by  principal  streets,  simply  carried  into  execution  the  mandate 
of  the  statute  as  the  council  should  have  done.  This  the  court  was  author- 
ized to  do  under  the  provision  quoted,  requiring  that  *'the  courts  In  which 
suits  may  be  pending  shall  make  all  corrections,  rules  and  orders  to  do  jus-? 
tioe  to  all  parties  concerned."    When  the  territozy  is  defined   by  principal 
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streets  the  statute  determines  on  whom  the  burden  of  the  tax  shall  be  laid, 
and  this  being  fixed,  there  is  no  reason  why  the  court  may  not  be  author- 
ized to  ascertain  how  much  of  the  burden  will  fall  on  each  piece  of  property. 
The  council  has  no  power  to  determine  the  territory  on  which  the  burden  of 
the  improvement  must  fall  where  it  is  defined  by  principal  streets,  and  if  It 
Attempts  to  do  so  its  action  is  to  this  extent  void.  The  court,  therefore, 
properly  disregarded  the  provisions  of  the  ordinance  that  the  cost  of  the  im- 
provement should  be  laid  upon  the  property  fronting  Frankfort  avenue  and 
extending  back  196  feet,  and  made  the  assessment  on  the  basis  that  the  terri- 
tory was  defined  by  principal  streets,  this  being  the  effect  of  the  opinion 
rendered  by  this  court  when  the  case  was  here  on  a  former  appeal.  The 
oourt,  in  making  the  apportionment,  followed  the  rule  laid  down  in  the 
statute. 

It  is  also  insisted  for  appellant  that  there  was  a  deviation  from  the  con- 
tract. The  facts  about  the  matter  are  these:  Frankfort  avenue  crosses  the 
tracks  of  the  Louisville  &  Nashville  R.  R.  at  an  acute  angle.  The  board  of 
public  works  thought  it  unwise  to  construct  the  improvement  across  the 
railroad  tracks  at  an  acute  angle.'  The  railroad  company  proposed  to  build 
■A  crossing  if  it  was  made  across  the  tracks  at  something  like  a  right  angle. 
The  board  of  public  works  accepted  the  proposition  of  the  railroad  company, 
and  it  made  the  crossing  as  proposed  and  the  contractors  then  constructed 
the  street  to  the  crossing  on  both  sides  of  it.  In  order  to  reach  the  crossing 
on  the  west  side  a  slight  deflection  was  made  to  the  north.  At  this  point 
Clifton  avenue  runs  into  Frankfort  avenue  and  whether  the  Improvement,  as 
made,  lies  altogether  on  what  should  be  called  Frankfort  avenue,  or  in  part 
on  Clifton  avenue.  Is  not  very  clear  from  the  maps  as  it  is  just  at  the  inter- 
section of  the  streets.  Before  its  annexation  to  the  city  of  Louisville  this 
part  of  Frankfort  avenue  was  a  turnpike  leading  out  of  the  city,  and  from  an 
inspection  of  the  map  it  rather  seems  that  the  entire  Improvement  is  within 
the  limits  of  the  old  pike.  In  any  event  the  ground  was  practically  a  part  of 
Frankfort  avenue.  It  was  necessary  for  the  safety  of  the  traveling  public 
that  the  crossing  over  the  railroad  track  should  be  as  direct  as  possible,  for 
the  danger  of  collision  with  cars  was  thus  made  less  than  it  would  have  been 
if  the  crossing  had  been  for  some  distance  along  and  on  the  tracks  of  the 
railroad.  No  additional  burden  was  by  this  placed  upon  the  property  own- 
-ers,  but,  on  the  contrary,  they  were  relieved  from  paying  anything  for  part 
of  the  Improvement  for  which  otherwise  they  would  have  been  liable.  Sec- 
tion 2880,  Kentucky  Statutes,  provides  as  to  the  power  of  the  board  of  public 
works:  "When,  in  the  opinion  of  the  board,  it  shall  become  necessary  in  the 
•construction  of  any  work  to  make  any  alterations  or  modifications  in  the 
specifications  or  plans -of  a  contract,  such  alteration  or  modification  shall  be 
made  only  by -the  order  of  the  board,  and  such  order  shall  be  of  no  effect  un- 
til the  price  to  be  paid  for  the  same  shall  be  agreed  upon  in  writing  and 
signed  by  the  contractor  and  approved  by  the  board." 

There  was  no  written  contract  signed  by  the  contractor  and  approved  by 
the  board  for  the  reason  that  no  change  was  made  in  the  price  to  be  paid. 
This  clause  of  the  statute  applies  only  to  changes  which  are  to  be  paid  for. 
The  change  to  be  made  here  was  not  of  that  character  as  the  railroad  com- 
pany made  the  crossing,  and  the  only  change  in  the  contractors'  work  was  in 
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the  slifcht  deflection  of  the  oarciaf^  way  from  a  straight  line.  It  is  also 
shown  that  although  the  board  went  out  to  the  ground  and  looked  at  it,  and 
made  the  change  after  full  deliberation,  the  clerk  of  the  board  In  some  w&y 
failed  to  enter  the  order  on  his  record,  and  this  fact  is  also  relied  on.  But- 
the  order  of  the  board  was  carried  into  effect  bj  the  railroad  company  and; 
the  contractors,  and  the  mere  failure  of  the  clerk  to  record  the  order  at  the- 
time,  as  he  should  have  done,  will  not  be  allowed,  under  the  statute,  consid- 
ering all  its  provisions,  to  defeat  the  lien  on  the  property  where  no  additional 
burden  was  thus  placed  upon  the  property  holders.  The  purpose  of  the  stat- 
ute is  that  the  court  shall  do  justice  between  the  parties,  and  make  such 
orders  as  may  be  necessary  for  this  purpose.  If  an  additional  burden  was. 
placed  on  the  property  holder  without  a  compliance  with  section  3830,  and 
the  property  holder  was  insisting  that  he  was  not  liable  for  the  additional 
burden  without  a  compliance  with  the  terms  of  the  statute,  a  different  ques* 
tion  would  be  presented.  The  authorities  relied  on  for  appellant  were  under 
■tatutes  materially  different  from  that  before  us.  In  Glenson  v.  Barnett,  109 
Ky.,  183,  the  court,  referring  to  the  statute  cited,  said:  "The  manifest  pur- 
pose of  the  legislature  in  the  use  of  the  language  quoted  was  to  modify  th9 
rule  of  strict  construction  with  reference  to  the  statutes  and  proceedings 
thereunder  imposing  burdens  upon  the  taxpayer  for  the  improvement  of  pub- 
lic ways,  and  to  establish  a  rule  which  would  authorize  the  general  council 
or  the  courts  in  which  suits  might  be  brought  to  enforce  claims  against  prop- 
erty owners,  to  make  all  corrections  and  rules  and  orders  so  as  to  do  justice 
to  all  parties  concerned,  where  it  appeared  the  improvement  had  been  made; 
as  required  by  either  the  ordinance  or  contract.  '* 

In  Elliott  on  Streets  and  Roads,  section  667,  it  is  said :  "The  cardinal  rale- 
is  that  nothing  shall  be  permitted  that  will  tend  to  do  harm  to  the  propertr 
owners,  but  this  salutary  rule  is  obeyed  rather  than  violated  in  permitting- 
a  change  that  is  beneficial,  and  it  is  not  infringed  by  permitting  changes- 
that  work  no  harm  to  citizens.'* 

Again,  in  section  585,  it  is  said  :  "It  is  beyond  the  authority  of  the  high- 
way officer  to  do  any  act  that  will  jnaterially  prejudice  the  rights  of  citizens^ 
but  they  may  make  amendments  and  changes  which  do  not  substantially 
impair  the  rights  of  citizens.  This  must  be  so  upon  principle,  for,  havings 
once  lawfully  acquired  jurisdiction,  those  offlcersmay  do  what  Is  for  the  best 
interests  of  the  public,  provided,  always,  that  they  do  not  infringe  che  rights 
of  those  who  must  pay  the  assessment."  (Barber  Asphalt  Co.  v.  Garr,  24 
Ky.  Law  Rep.,  2231.) 

On  the  whole  case  the  judgment  of  the  circuit  court  seems  to  do  justice  to 
all  parties  concerned,  and  it  is,  therefore,  affirmed. 


ROBINSON,  &c.  V.  TALBOT,  &c. 

(Filed  March  8.  1904— Not  to  be  reportt»d. ) 

Guardian— Next  friend — Where  one  ns5.umed  to  sue  for  an  infant  as  next 
friend,  who  was  neither  a  guardian,  nor  had  an  interest  in  the  infant,  and 
had  instituted  the  action  without  authority,  and  where  there  was  no  reason 
for  the  assumption  of  such  duties,  the  action  of  the  chancellor  in  dismissing 
the  action  was  proper. 
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W.  Buokler  and  S.  Holmes  for  appellante. 

W.  S.  Gason  for  appellees.  i 

Two  cases,  one  appealed  from  Bourbon  and  the  other  from  the  Harrlsoa 
Circuit  Court. 

OpioioD  of  the  court  hj  Chief  Justice  Burnam. 

These  actions  are  submitted  upon  a  motion  by  the  statutory  guardian  o^ 
the  infant  appellants  to  dismiss  the  appeals  prosecuted  in  the  name  of  Win- 
Held  Buckler,  as  next  friend,  on  the  ground  that  he  has  no  authority  to 
prosecute  them.    It  appears  from  the  pleadings  that  George  H.  Talbot  died 
,  a  resident  of  Harrison  county  in  the  fall  of  1896,  the  owner  of  a  consider- 
able personal  and  landed  estate,  a  part  of  the  latter  being  In   Bourbon^ 
•ounty.    By  his  will,  which  was  duly  probated  in  the  Harrison   County 
Court,  he  devised  all  of  his  estate  to  his  surviving   widow   during   her 
natural  life,  with  the  provision  that   at  her  death  her  brothers  and  sis^ 
'  ters  were  to  have  13.000  out  of  the  estate;  and  that  the  balance  was  to 
be  divided  equally  among  the  brothers  and  sisters  of  the  testator,  seven. 
In  numl^er,  or  their  descendants.    The  interest  of  one  of  these  brothers. 
Daniel  by  name,  was  represented  at  the  death  of  testator  by  his  grand  - 
daughter,  Mrs   Mollie  Robinson,  who  died  after  George  H.  Talbot,  leaving 
as  her  heirs  the  infant  appellants,  whom   Buckler  assumed  to  represent  in 
both  of  these  suits  as  next  friend.    Mary  F.    Talbot,  the  wife  of  George  H. 
Talbot  and  the  life  tenant,  died  on  the  16th  day  of  April,   IfiUS.    Two  daya 
thereafter  the  appellant.   Buckler,  volunteered  to  institute  the  suit  in  the- 
Harrison  Circuit  Court,  as  next  friend  of  the  infant  children  of  MoIIie  Hob* 
inson,  who  were  at  that  time  residing  with  their  brother,  Harry,  in  Mays- 
vlUe,  Ky.,  for  a  sale  of  all  the  landed  estate  devised  by  George  H.  Talbot, 
and  for  a  distribution  of  the  proceeds  among  the  devisees  of  George  Talbot,, 
or  their  descendants,  one-seventh  of  which  he  alleges  belonged  to  the  de- 
scendants of  Mollie  Robinson,  making  the  descendants  of  the  other  devisees, 
defendants,  who  he  alleged  resided  in  various  counties  of  this  State  and   in 
various  States  of  the  Union.     On  the  37th   of  April,  1008,  Harry  Robinson, 
the  brother  of  the  infant  plaintiffs,  filed  his  affidavit  in  this  suit  in  theHar^ 
rison  Circuit  Court,  in  which  he  stated  that  Winfield  Buckler,  who  assumed 
to  sue  as  next  friend  for  the  infants,  was  not  their  guardian,   had  no  inter- 
est in  any  of  them,   and   had   instituted   the  action  without  authority,  and 
asked  that  it  be  dismissed.    He  subsequently  qualified  as  the  statutory  guar- 
dian of  all  of  the  infant  plaintiffs,  and  filed  their  affidavits  to  the  same  effect, 
and  asked  that  a  rule  issue  against  Buckler  to  show  cause  why  the  suit  in- 
stituted by  him  in  the  Harrison  Circuit  Court  should  not  be  dismissed  for* 
want  of  authority  on   his  part  to   Institute  the  action.     Buckler  in   his  re - 
BpODse  to  this  rule  admitted  that    he  had  instituted  the  suit  as  next  friend 
without  authority,  either  express  or  implied,  from  either  the  infants  or  their 
brothers,  who  were  of  full  age;  but  claimed  that  as  they  were  without  statu- 
tory guardians  at  the  date  of  the  institution  of  the  suit,  he  had  the  right  to  do 
to.    The  response  was  held  insufficient  and  the  suit  dismissed.     Shortly  after* 
the  Institution  of  the  suit  in  the  Harrison  Circuit  Court  he  instituted  a  simi- 
lar suit  in  the  Bourbon  Circuit  Court.     The  same  proceedings  were  had  in 
the  Bourbon  court  and  the  case  dismissed.    And  he  prosecutes  an  appeal 
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from  the  judgmeot  entered  in  both  cases,  and  the  statutory  guardian  of  the 
Infant  appellants  has  entered  a  motion  in  this  court  to  dismiss  the  appeals 
In  both  cases  on  the  ground  of  lack  of  authority  in  Buckler  to  prosecute 
them. 

Subsection  1  of  section  86  of  the  Civil  Code  provides  that  an  action  of  an 
Infant  must  be  brought  primarily  by  his  statutory  guardian,  if  he  has  one 
residing  in  the  State.  Section  87  provides  that  *'no  person  shall  sue  as 
next  friend  unless  he  reside  in  this  State  and  be  free  from  disability.  Nor 
unless  he  file  his  own  affidavit  showing  his  right  to  sue  as  next  friend  ao- 
■cording  to  the  provisions  of  this  chapter." 

It  does  not  appear  from  the  record  that  Mr.  Buckler  complied  with  this 
eection  of  the  Code  at  the  institution  of  the  suits.  He  is  not  related  to  them 
by  blood  or  marriage,  he  does  not  reside  in  the  same  county,  and  the  record 
entirely  fails  to  disclose  any  special  reason  why  he  should  have  so  hastily, 
without  consultation  with  them  or  their  natural  friends,  have  assumed  the 
iluties  which  the  law  primarily  imposed  upon  their  statutory  guardian.  It 
•certainly  can  not  be  assumed  that  he  has  their  interest  more  at  heart  than 
their  brother  and  statutory  guardian  with  whom  they  reside. 

It  is  the  duty  of  the  chancellor  to  protect  the  infants  and  to  see  that  they 
•are  not  prejudiced  by  any  act  or  omi-ssion  of  the  next  friend;  and  to  this  end 
may,  if  he  deem  it  necessary,  revoke  the  authority  of  the  next  friend  and 
substitute  another,  or  dismiss  suits  instituted  for  the  ostensible  but  not  real, 
Interest  of  the  infants.  (Longnacker  v.  Greenwade,  86  Ky.,  616;  14  Ency.  of 
PI.  and  Pr.,  1041.) 

After  a  careful  consideration  of  the  records  we  have  reached  the  conclusion 
that  the  lower  courts  did  not  abuse  their  discretion  in  the  dismissal  of  these 
actions,  and  that  the  best  interest  of  the  infant  appellants  required  that  the 
motion  to  dismiss  the  appeal  prosecuted  by  the  **prochein  ami,"  should  be 
sustained  by  this  court,  as  they  seem  to  have  been  prosecuted  wholly  with- 
out authority  and  against  the  advice  and  wishes  of  the  statutory  guardian, 
•and  it  is  so  ordered. 


ILLINOIS  CEXTBAL  R.  R.  CO.  v.  BURTON. 
(Filed  March  8,  1904— Not  to  be  reported.) 

1.  Railroads— Where  appellee  was  Injured  by  running  over  a  torpedo 
which  a  servant  of  appellant  had  placed  on  the  track  it  was  such  negligence 
«s  entitled  appellee  to  recover,  and  the  fact  that  the  torpedo  was  placed  near 
«  flag  station  does  not  alter  the  rule. 

2.  Verdict  and  judgment— Where  a  jury  was  composed  of  a  number  less  than 
the  required  number,  and  no  objection  was  made  during  the  progress  of  the 
trial,  nor  was  made  the  subject  of  ground  for  a  new  trial,  this  court  will 
cot  disturb  the  verdict  and  judgment. 

J.  M.  Dickinson,  Pirtle  A  Trabue  and  N.  P.  Moss  for  appellant. 

Joe  W.  Bennett  and  John  R.  Evans  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellee  was  an  employH  of  the  appellant,  and  his  business  required 
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him  to  approach  a  station  known  as  Krebs  on  a  hand  car.  "Within  the  lin«> 
where  passengers  get  off  and  on  trains' '  the  hand  oar  ran  over  a  torpedo 
which  had  been  placed  there  by  an  employe  of  the  appellant;  It  exploded, 
anda  pieoe  of  the  covering  penetrated  the  calf  of  appellee's  leg,  which  resulted 
in  an  injury  from  which  he  did  not  recover  for  several  weeks,  and  from 
which  be  suffered  physical  pain  and  mental  anguish.  The  appellee  based 
his  right  to  recover  upon  the  ground  that  it  was  against  the  rules  of  the  com- 
pany to  place  torpedoes  at  or  near  stations  which  might  explode  and  injure- 
persons  getting  on  and  off  of  trains  and  employes  of  appellant,  whose  busi- 
ness might  call  them  at  and  about  the  station.  The  case  was  tried  upon  th& 
theory  that  if  the  torpedo  was  so  placed  within  the  limits  where  passengera 
got  on  and  off  at  Krebs,  the  plaintiff  was  entitled  to  recover.  While  the  ap- 
pellant objected  to  an  instruction  given  by  the  court  which  was  predicated 
upon  that  theory,  still  it  offered  instruction  A,  which  is  substantially  the 
same  as  the  court  gave.  It  reads  as  follows:  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  the  defendant,  the  Illinois  Central  B.. 
R.  Co. 's,  agents  or  servants  placed  the  torpedoes,  which  exploded  and  injured 
plaintiff,  if  they  believe  he  was  injured  on  the  railroad  track  near  the  station 
Krebs,  in  violation  of  the  rules  of  said  company,  they  will  find  for  plaintiff 
whatever  sum  they  think. he  has  sustained,  not  to  exceed  f  1,999. 99,  by  the> 
reason  of  the  explosion  of  said  torpedoes." 

This  instruction  was  equivalent  to  the  oue  which  the  court  gave.  However, 
before  this  instruction  was  offered  the  appellant  offered  instruction  B.,. 
which  reads  as  follows:  "The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  Krebs  is  not  a  town  or  a  railroad  station  where  i)as- 
senger  tickets  are  sold,  but  is  only  a  railroad  passing,  or  place  where  traina 
pass  each  other,  and  whore  only  the  section  boss  of  defendant  railroad  lives,, 
they  will  find  for  defendant,  notwithstanding  they  may  believe  from  the  evi- 
dence that  certain  accommodation  trnius  of  defendant  to  stop  there  occasion^ 
ally  uiK)n  being  flagged,  and  take  on  passengers,  and  upon  request  to  let 
passengers  off." 

This  instruction  is  based  upon  the  theory  that  because  Krebs  was  only  a. 
flag  station  the  appellee  was  not  entitled  to  recover.  A  flag  station  is  a 
station  in  the  meaning  of  the  rule  the  same  as  it  woud  be  if  all  the  passen- 
ger trains  stopped  there.  Presumably  at  a  flag  station  fewer  passengers  get 
off  and  on  trains  than  at  a  station  where  all  the  trains  stop,  hence  the  per 
cent,  of  danger  to  passengers  would  be  less  at  a  flag  than  at  regular  stations. 
It  seems  to  us,  however,  the  rule  is  violated  if  a  torpedo  is  placed  at  a  flag- 
station  the  same  as  U  would  be  at  a  regular  station.  So  the  appellant  tried 
the  case  upon  the  theory  that  it  would  have  been  liable  if  a  torpedo  had  been 
placed  within  the  limits  of  a  regular  station  and  hod  exploded  and  injured 
appellee.  Had  the  court  been  in  error  (and  we  do  not  think  it  was)  in  allow- 
ing a  recovery  upon  appellee's  theory  the  appellant  did  not  on  the  trial  of 
the  case  endeavor  to  extricate  the  court  from  its  error  in  assuming  there 
oould  be  a  recovery  for  the  infraction  of  the  rule  which  resulted  in  appellee'a 
injnry.  The  court  was  of  the  opinion  that  it  was  per  se  negligence  to  place 
the  torpedo  where  it  exploded,  and  in  this  view  we  concur. 

The  bill  of  exceptions  shows  that  the  parties  appeared  by  their  attomeya 
•nd  thereupon  a  jury  was  sworn,  and  their  names  are  given.    From  the  state* 
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ment  in  the  bill  of  exceptions  the  jurjr  which  tried  the  case  was  oompoaed  of 
x)n]7  eleven  men.  It  is  quite  certain  that  the  parties  agreed  to  try  the  oase 
with  eleven  jurors  (although  it  is  not  so  recited  in  the  record),  or  the  clerk 
omitted  the  name  of  the  twelfth  juror  in  making  the  transcript.  However, 
it  is  not  proper,  and  we  do  not  assume  that  either  of  these  theories  is  correct. 
The  record  fails  to  show  that  the  appellant  assented  to  a  trial  with  eleven 
Jurors.  Of  course  it  was  entitled  to  have  its  case  tried  by  twelve  jurors.  In 
the  grounds  for  a  new  trial  no  objection  was  made  to  the  verdict  because  It 
had  been  returned  by  eleven  jurors.  In  Ayers  v.  Barr,  6  J.  J.  M. ,  286,  it 
appeared  that  there  were  only  eleven  jurors,  and  that  the  plaintiff  in  error 
was  not  present  in  court,  and,  therefore,  did  not  waive  the  objection  to  the 
number.  In  Oldham  v.  Hill,  ibid,  300,  it  appeared  that  only  nine  jurors 
were  sworn,  and  the  court  held  that  as  there  was  no  waiver  on  the  record, 
express  or  implied,  of  the  objection  to  the  number  of  the  jury,  the  case 
should  be  reversed.  It  does  not  appear  in  either  case  that  the  verdict  was 
objected  to  in  the  lower  court.  Presumably  an  exception  was  reserved  so 
•as  to  give  this  court  the  right  to  review  the  action  of  the  lower  court.  In 
Boss  V.  Neal,  7  Monroe,  408,  thirteen  jurors  were  sworn  and  tried  the  case. 
It  appeared  in  that  case  that  no  exception  to  the  verdict  had  been  taken  in 
the  lower  court,  and  that  the  appellant  was  silent  until  he  reached  this  court. 
The  court  held  that  it  was  not  proper  to  permit  him  to  attack  the  verdict 
here  for  the  first  time.  Under  the  numerous  adjudications  of  this  court,  if 
the  error  complained  of  occurred  during  the  progress  of  the  trial,  and  was 
not  made  the  subject  of  an  objection  in  the  grounds  for  a  new  trial,  this 
«ourt  will  not  consider  it.  Our  opinion  is  that  the  appellant  is  not  entitled 
to  have  Its  attack  upon  the  verdict  sustained,  because  it  failed  to  complain 
in  its  grounds  for  a  new  trial  that  the  jury  was  composed  of  eleven  men. 
The  judgment  is  affirmed. 


BOTTO'S  EX'OR  v.  CITY  OF  LOUISVILLE. 
(Filed  March  8,  1004.) 

1.  Taxation— Situs  of  property— Personal  property  may  be  assessed  at  the 
domicile  of  the  equitable  or  beneficial  owner. 

2.  Same— Where  there  is  nothing  in  a  statute  authorizing  the  assessment 
of  personal  property  negativing  the  right  to  assess  it  retrospectively,  omitted 
property  may  be  assessed.  The  omission  to  make  the  assessment  is  no  excuse 
for  the  refusal  of  the  taxpayer  to  share  in  the  burdens  of  government. 

Grubbs  &  Grubbs  for  appellant. 

H.  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Divfslon. 

Opinion  of  the  court  by  Judge  Paynter. 

Under  the  will  of  James  F.  Irvin,  who  died  in  1888,  domiciled  in  the  city 
of  Louisville,  J.  H.  Lindenberger,  as  trustee,  held  the  devised  estate.  The 
testator  left  a  widow  and  son,  Guy  Irvin,  who  lived  in  the  city  of  Louisville 
until  their  deaths  in  1900  and  1895,  respectively.  The  trustee  lived  at  Cres- 
cent Hill  and  outside  of  the  corporate  limits  of  the  city  of  Louisville.  The 
taxes  sought  to  be  collected  were  for  the  years  of  1893  and  1S97.    The  record 
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conduces  to  show  that  the  widow  and  son  were  the  benefloiarles  of  the  in- 
<x>me  of  the  estate  for  the  year  of  1893.  The  son  died  in'  1895,  and  the  widow 
was  entitled  to  the  whole  income  from  the  estate  in  1897. 

The  first  question  to  be  determined  is  whether  the  personal  proiterty  in 
the  hands  of  the  trustee  was  taxable  at  his  domicile  or  at  the  domicile  of  the 
'beneficiaries  of  the  estate.  The  general  doctrine  is  that  such  property  is  tax- 
4ible  at  the  domicile  of  the  trustee.  It  is  competent  for  the  legislature  to  pro- 
Tide  otherwise  for  its  taxation.  This  court  in  City  of  Lexington  v.  Fish- 
back's  Trustee,  109  Ky.,  770,  held  that  the  property  should  be  assessed  at  the 
•domicile  of  the  equitable  or  beneficial  owner.  The  facts  of  this  case  do  not 
distinguish  it  from  that  case.  It  is  sufficient  to  say  that  the  court  without 
further  elaboration  adheres  to  the  doctrine  of  the  Fishback  case. 

The  remaining  question  in  the  case  is,  has  the  city  assessor  the  right  to  re- 
trospectively assess  personal  property  ?  It  was  not  assessed  during  the  period 
prescribed  by  the  statute  for  making  the  assessment.  The  statute  seems  to 
be  silent  as  to  the  right  of  the  assessor  to  retrospectively  assess  personal 
property  which  was  omitted  at  the  time  of  the  regular  assessments.  There 
are  no  words  in  the  statute  which  negative  the  right  of  the  assessor  to  so 
Assess  omitted  property.  The  statute  prescribing  the  time  io  which  assess- 
ments shall  be  made  are  directory  in  the  asbence  of  words  showing  that  the 
•officer  or  officers  shall  not  act  at  any  other  time.  The  neglect  of  the  officer 
to  assess  the  property  within  the  time  prescribed  by  law  is  no  excuse  for  the 
taxpayer's  refusal  to  share  the  burdens  of  the  government.  When  the  assess- 
ment is  made  at  a  later  time  than  prescribed  by  law,  but  within  such  time 
AS  the  right  to  assess  and  collect  the  taxes  is  not  barred  by  the  statute  of 
limitation,  the  proceeding  is  not  void,  and  the  taxpayer  is  not  relieved  from 
the  payment  of  his  taxes. 

Gooley  on  Taxation,  2d  edition,  S81,  says  "But  the  negligence  of  officers, 
their  mistakes  of  fact  or  of  law,  and  many  other  causes,  will  sometimes  pre- 
-vent  a  strict  obedience,  and  when  the  provisions  which  have  been  disregarded 
•constitute  parts  of  an  important  and  perhaps  complicated  system,  it  becomes 
of  highest  importance  to  ascertain  the  effect  the  failure  to  obey  them  shall 
have  on  the  other  proceedings  with  which  they  are  associated  in  the  law. 
*  *  *  The  municipalities,  it  has  been  seen,  levy  and  coll  ct  taxes  not  only 
for  their  own  purposes,  but  also  under  State  apportionment  for  the.  State  at 
large.  The  power  to  levy  taxes  for  local  uses  is  usually  conferred  upon  them 
in  merely  promissory  terms;  terms  implying  a  discretion  to  levy  them  or  not 
at  the  will  of  the  local  majority  or  the  local  board." 

On  page  883  he  says:  *'If,  by  the  use  of  negative  words,  it  requires  a  par- 
ticular proceeding  to  be  taken  in  a  particular  time  or  manner,  and  makes  it 
void  if  not  so  done,  or  gives  it  effect,  provided  it  is  so  done,  or  declares  that 
unless  it  is  taken  subsequent  proceedings  shall  not  be  had,  or  prohibits  its  be- 
ing done  except  at  the  time  the  statute  prescribes,  o  If  any  terms  plainly  im- 
perative are  employed,  the  Intent  is  clear,  and  no  discretion  can  be  permitted 
In  construction.  It  is  not  often,  however,  that  these,  or  similar,  words  are 
met  with  in  the  statutes  which  define  official  duties  under  the  revenue  laws, 
and  the  construction  of  particular  provisions  must  be  left  for  determination 
in  such  light  as  the  obvious  purpose  they  were  intended  to  accomplish  may 
afford.    *    ♦  *    Xo'one  should  be  at  liberty  to  plant  himself  upon   the  non- 
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feasances  or  mlsfeasano^s  of  officers,  under  the  revenue  laws,  which  in  no 
way  concern  himself,  and  make  them  the  excuse  for  a  failure  on  his  own  part 
to  perform  his  own  duty.  *  *  ♦  In  one  of  the  most  recent  cases  in  which 
this  has  been  attempted  the  general  doccrine  is  stated  as  follows:  'There  ar» 
undoubtedly  many  statutory  requisitions  intended  for  the  guide  of  offioer» 
in  the  conduct  of  business  devolved  upon  them  which  do  not  limit  their 
power,  or  render  its  exercise  in  disregard  of  the  requisition  ineffectual.  Such 
generally  are  regulations  designed  to  secure  order,  system  and  dispatch  in 
proceedings,  ai^  by  a  disregard  of  which  the  rights  of  parties  interested  can 
not  be  injuriously  affected.  Provisions  of  this  character  are  not  usually  re- 
garded as  mandatory  unless  accompanied  by  negative  words,  importing  that^ 
the  act  required  shall  not  be  done  in  any  other  manner  or  time  than  that  des- 
ignated.'" 

On  page  284  he  says:  "All  legislation  must  be  supposed  to  take  into  ac- 
count the  possible,  if  not  probable,  mistakes  and  irregularities  of  officers  In 
executing  the  provisions  of  the  law,  and  it  is  hardly  reasonable  to  infer  an 
Intent,  on  the  part  of  a  legislative  body,  that  a  failure  of  administrative  offi- 
cers to  comply  with  any  provision  made  for  the  benefit  of  the  State  exclu- 
sively, or  merely  as  a  guide  in  orderly  proceedings,  should  deprive  the  State- 
of  all  benefit  to  be  derived  from  a  compliance  with  other  provisions  that  em- 
body the  main  purpose  and  object  of  the  law. " 

The  correctness  of 'the  doctrine  announced  by  Cooley  is  approved  by  Ander- 
son V.  City  of  Mayfield,  93  Ky.,  230.  Th^re  is  no  express  statute  anthorizlng- 
the  board  of  valuation  and  assessment  to  make  retrospective  assessnients,  but 
this  court,  in  Louisville  and  Jeffersooville  Ferry  Co.  v.  Commonwealth,  ^ 
Ky.  Law  Rep. ,  464,  held  it  could  be  done.  In  Stone,  Auditor  v.  City  of 
Louisville,  22  Ky.  Law  Bep.,  498,  the  court  required  the  board  of  valuation 
and  assessment  to  make  a  retrospective  assessment.  It  is  insisted  that  be- 
cause there  is  a  provision  of  the  statute  governing  cities  of  the  first  class, 
which  authorizes  the  assessor  to  retrospectively  assess  real  property,  thereby 
the  right  to  retrospectively  assess  personal  property  is  denied.  Under  the 
Anderson  case  this  right  existed,  therefore,  we  must  conclude  that  the  provi- 
sion of  the  statute  which  authorizes  the  retrospective  assessment  of  real  prop- 
erty is  simply  declaratory  of  the  right  which  previously  existed.  That  tax- 
payers may  be  protected,  section  3095,  Kentucky  Statutes,  authorizes  th& 
mayor  to  reconvene  the  board  of  equalization,  thus  enabling  it  to  hear  th& 
complaints  of  taxpayers  as  to  excessive  assessments,  etc. 

The  judgment  is  affirmed. 


MONEHAN,  &c.  v.  SOUTH  COVINGTON  AND  CINCINNATI  STREET 

RY.  CO. 

(Filed  March  8,  1904. ) 

1.  Railroads— Damages— Where  a  child  six  or  seven  years  old,  who  got  on 
the  steps  of  a  street  car  at  the  intersection  of  two  streets  where  it  bad 
stopped  to  discharge  and  receive  passengers,  was  jolted  off  the  car  after  it 
had  reached  a  rapid  rate  and  was  injured,  in  an  action  for  damages  against 
the  company  for  the  injury  a  peremptory  instruction  was  proper,  the  child 
being  a  trespasser  and  the  conductor  of  the  car  not  being  aware  of  his  pres- 
ence on  the  car. 
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8.  Same— Evidence— In  an  action  to  reoover  for  Injuries  to  a  child  which 
was  injured  in  being  thrown  from  a  street  car  by  the  rapid  motion  of  the 
car,  it  was  not  error  to  exclude  testimony  conducing  to  show  that  the  point 
where  the  child  got  on  the  car  was  in  a  thlclsly  settle  portion  of  the  city  and 
that  tnany  children  congregated  thereabouts,  and  had  often  trespassed  upon 
the  cars  with  the  knowledge  of  the  employes  thereof. 

C.  L.  Balson,  Jr.,  Geo.  H.  Ahlerlng  and  A.  M.  Caldwell  for  appellants.. 

L.  J.  Crawford  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee  is  a  corporation  operating  an  electric  railway  over  the  street? 
of  the  city  of  Newport,  Ky.  The  appellant,  at  the  time  of  the  injury  of. 
which  he  complains,  was  between  six  and  seven  years  of  age.  At  the  inter- 
section of  Eleventh  and  Patterson  streets,  in  the  city  named,  one  of  appel- 
lee's cars  had  stopped  for  the  purpose  of  receiving  and  discharging  passengers. 
On  the  rear  platform  of  the  car  were  steps  so  arranged  that  i)a8senger8  could, 
get  on  or  off  from  either  side;  but  appellee  only  permitted  this  to  be  done  on  < 
one  side  at  a  time,  and  for  the  purpose  of  preventing  ingress  and  egress  to  > 
and  from  the  car  on  more  than  one  side,  it  had  a  small  iron  wicket  gate- 
across  the  side  not  in  use.  This  was  moveable,  so  that  it  could  be  transferred . 
from  one  side  to  the  other,  as  the  necessities  of  the  case  required. 

Appellant,  and  a  companion  about  the  same  age,  while  the  car  was  stand- 
ing at  the  intersection  mentioned,  got  upon  the  lower  step  of  the  side  of  the- 
rear  platform  which  jvas  not  being  used  for  the  purtwse  of  taking  on  or  let- 
ting off  passengers,  and  taking  hold  of  the  iron  gate  with  their  hands,  stood 
on  the  step  until  the  car  started.  The  car  seems  to  have  soon  attained  a. 
rapid  rate  of  speed,  and  appellant  was  jolted  off,  falling  into  the  street,  re- 
ceiving injuries  nlxiut  the  head,  to  recover  damages  for  which  this  action 
was  instituted.  Upon  the  trial  of  the  case,  after  the  close  of  appellant's 
(plaintiff's)  testimony,  the  court,  on  motion,  awarded  appellee  (defendant)- 
a  peremptory  instruction  to  the  jury  to  find  for  it,  which  was  done;  and  of 
this  appellant  is  here  complaining. 

The  question  involved  is  whether  or  not,  under  appellant's  own  testi- 
mony, appellee  owed  biin  any  duty  other  than  to  avoid  injuring  him,  if  that 
could  have  been  done  l)y  the  exercise  of  ordinary  care,  after  his  danger  waa 
discovered.  It  is  not  pretended  that  appellant  was  a  passenger  upon  the  car; 
nor  can  it  be  denied  that  he  was  a  trespasser.  The  evidence  does  not  show 
that  the  conductor,  who  was  api)ellee's  agent  in  charge  of  the  car,  saw  him;, 
but  it  is  contended  that  the  officer,  by  the  exercise  of  ordinary  diligence, 
could,  and  should,  have  seen  him  before  he  received  his  injury,  and  have- 
prevented  it;  and  this  question,  he  claims,  should  have  Ix^en  submitted  to 
the  jury.  Upon  this  claim  arises  the  crucial  question  of  this  case,  whether 
or  not  appellee  owed  appellant  any  active  duty,  in  order  to  discover  his  peril; 
if  so,  then  the  peremptory  instruction  should  not  have  lieen  granted.  In 
favor  of  this  proposition  appellant's  counsel  cites  two  cases:  Thornton  v.  L. 
Ss  N.  K.  R.  Co.,  as  Ky.  Law  Rep.,  778,  and  Vanarsdal  v.  L.  &  N.  R.  R.  Co.^ 
33  Ky.  Law  liep.,  166fl. 

In  the  first  of  these  the  court  said:  *'The  theory  upon  which  this  case  la. 

vol.  25—121 
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'  based,  and  the  recoTery  had,  for  it  is  carried   into  the  instractkofr  ffiven 
'  supra,  Is  that  appellant  owed  to  appellee  a  duty  to  prevent  him  gettfnfr  off 
the  moving  train  after  those  agents  knew  or  had  reasonable  grotinds  to>  be- 
'  lieVe  he  was  about  to  jump  from  the  moving  train.     We  are  of  optnK>n  Kbat 
the  InsuruGtion   supra  given   is  erroneous.     There  can   be  no  negligence  in 
failing  to  do,  unless  there  was  a  duty  to  do." 
"Appellee,  a  l3oy  seventeen  years  of  age,  and  of  reasonable  intelligenee,  as- 
•  shown  by  his  testimony,  is  on  a  freight  train  by  invitation  of  the  fireman; 
he  is  not  a  passenger;  the  appellant  owed   him  no  contract  dnty;  the  tn^in 
is  not  engaged  in    carrying   passengers.     Under   these  circumstances,  it    i» 
clear  that  appellee  was  a  mere  licensee,  if  not  a  trespasser;  and  appellant 
•owed  him  no  duty  unless   his  danger  was   discovei-ed   in    time  to   have  pre- 
sented an   injury  by  some  agent  of  appellant.     (Dal ton's  Adni'r  v.  L.  &  N. 
R.  R.  Co..  2i  Ky.  Law  Rep.,  »7,  and  oases  cited.") 
In  the  second   of  these   cases  the  facts   were   thesn :  The   decedent,    Mary 
'  Vanarsdali  was  a  little  girl,  twelve  years  of  age:  at  the  time  of  the  accident 
she  was  walking  over  one  of  appellee's  railroad  bridges;  before  she  could  get 
off  she  was  run  over  and  killed.    In  the  opinion   this  court  said :  **It  must 
be  conceded  that  the  intestate  was  a  technical  trespasser;  or,  in  other  words, 
-'  she  had  no  lawful  right   to  use  the   bridge  as  a  passway,  and  that  appellee 
'  was  under  no  obligations  to  look  out  to  see  if  she  was  upon  the  bridge.     But 
^  It  is  also  a  well-settled  rule  of   law  that   if   the  defendant,  its  agents  or  em- 
'  ployes  in  charge  of  the  train,  discovered  the  peril  or  danger  of  the  Intestate, 
5  it  was  its  duty  to  use  all  reasonable  efforts  to  avoid  injuring  her,  and  if  they 
•  failed  so  to  do  the  plaintiff  would  be  entitled  to  recovesjjr.    If,  however,  the 
>  defendant  used  all  reasonable  efforts  to   avoid  injury,  after  discovering  her 
.peril,  the  verdict  should  have  been  for  the  defendant." 

We  are  not  able  to  recall  any  opinion  of  this  court  wherein  the  opposite 
•principle  to  that  contended  for  by  appellant  has  been  more  clearly  or  defi- 
nitely decided  than  in  these  two  cases.  The  question  of  appellant's  infancy 
is  immaterial  until  it  has  been  established  that  appellee  owed  him  an  active 
duty,  as  opposed  to  the  passive  duty  of  not  injuring  him  after  his  peril  was 
discovered.  An  infant  of  tender  years  may  not  be  able  to  be  guilty  of  con- 
tributory negligence,  and  in  thot  respect  his  position  is  superior  to  that  of 
one  who  has  reached  years  of  discretion.  But  contributory  negligence  pre- 
supposes the  existence  of  negligence,  and  never  liecomes  a  factor  in  the  prob- 
lem until  the  defendant's  duty,  and  his  breach  of  it,  has  been  established. 
If  the  defendant  owed  the  appellant  no  duty,  then  the  question  of  his  in- 
fancy is  Immoterlal. 

Appellant  was  a  mere  trespasser  upon  the  rear  steps  of  appellee's  cor,  and 
^hose  In  charge  of  It  did  not  owe  him  any  duty  of  discovering  his  peril.  In 
the  cnsp  of  Jackfon's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  9()  Ky.  Law  Rep.,  809, 
the  decedent  was  a  boy  seven  years  of  age.  who  was  trespassing  in  the  yard 
of  the  railroad  corporation,  where  he  was  run  over  and  killed.  It  was  held 
that  the  corporation  owed  the  decedent  no  active  duty,  and  the  judgment  of 
the  lower  court,  awarding  the  peremptory  Instruction,  was  affirmed.  In  the 
case  of  Brown's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  D7  Ky.,  228,  the  doctrine  that 
the  corporation  owed  a  trespasser  upon  Its  tracks  no  lookout  duty  is  fully 
.maintained.     (Kentucky  Central  R.  R.  Co.  v.  Gastlneau,  S3  Ky.,  119;  Conley 
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t.  Cincinnati  B.  R.  Co.,  89  Ky.,  408;  McDennott  v.  Kentucky  Central  R. 
R.  Co.,  98  Ky..  408;  L.  &  N.  R.    R.  Co.  v.  Hunt,  11  Ky.  I^aw  Rep.,  826.) 

We -do  not  think  the  court  erred  in;esc]uding  the  proffered  tefitimony  that 
^he  intersection  of  Eleventh  and  Patterson  streets  was  In  a  thickly  settled 
portion  of  the  city  of  Newport;  that  many  children  congregated  thereabouts, 
-And  theretofore  they  had  often  trespassed  upon  appellee's  cars,  with  the 
knowledge  of  the  employes  in  charge  thereof;  and  the  cases  of  Shelby's 
Adm'r  v.  Cincinnati,  New  Orleans  &  Texas  Pacific  R.  R.  Co.,  86  Ky.,  234, 
«nd  Louisville  &  Nashville  R.  R.  Co.  v.  Popp,  96  Ky.,  99,  do  not  support 
this  proposition. 

In  the  first  of  these  cases  the  infant  decedent  was  killed  by  a  backing  oar, 
*VhlIe  he  was  on  the  defendant's  switch,  where  he  had  the  right  to  be;  and 
^he  court  founds  as  a  matter  of  fact,  that  he  was  not  a  trespasser,  but,  on 
the  contrary^  said:  "In  our  opinion, J. therefore,  he  had  a  lawful  right  to  go 
'upon  the  track  at  that  place,  and  the  company  owed  to  him  a  duty  of  active 
vigilance. ' ' 

In  the  second  case  there  is  some  general  language  which  seems  to  give 
•^olor  to  appellant's  position  with  reference  to  the  admissibility  of  this  evi- 
i]enoe;  but  an  analysis  of  the  bpinion  shows  that  the  servants  of  the  defend- 
•«nt  corporation  knew  the  appellee  and  his  companions  were  in  its  switch 
yard  and  about  its  cars;  and  the  case,  after  all,  was  made  to  turn  upon  the 
knowledge  that  the  injured  boy  and  his^com  pan  ions  were  in  and  about  the 
-oars,  by  the  backing  of  which,  without'^notice.  the  plaintiff  was  injured. 

In  the  action  of  the  Louisville  &  Nashville  R.  R.  Co.  v.  Webb,  99  Ky.,  386, 
on  the  subject  of  testimony  of  this  character,  It  was  said:  "Over  the  objeo. 
tions  of  the  counsel  for,  appellant  testimony  was  admitted  to  prove  what 
'Was  Sfiid  by  the  conductor  to  the  boys,  including  the  infant  appellee,  about 
'helping  to  take  freight  from  the  train,  and  riding  from  the  tank  on  days 
previous  te  the  day  on  which  the  accident  happened.  This  testimony  ought 
•^  have  been  rejected.  The  case  was  between  the  infant  apiMsllee  and  appel- 
•^nt,  andlihe  subject  of  the  investigation  was  what  occurred  on  the  day  the 
Injury  was  infiicted,  and  what  occurred  on  previous  days  had  no  necessary 
-connection  with,  and  was  in  no  sense  a  part  of,  the  transactions  of  that  day. 
For  this  reason,  also,  the  court  properly  refused  to  allow  proof  to  be  made 
In  behalf  of  the  appellee  of  what  it  was  alleged  the  conductor  and  trainmen 
«aid  to  the  boys  on  the  occasion  before^that  day  about  swinging  on  the  lad- 
-ders  attached  to  the  side  of  the  car,  and  telling  them  to  do  this  in  order  to 
learn  to  be  'hoppers'  and  the  like,  and  that  the  boys  were  in  the  habit  of 
•practicing  in  that  way  on  previous  occasions  when  they  rode  to  the  tank." 
This,  we  think,  states  the^sound  rule  on  this  subject. 

Appellee,  although  it  was  a  common  carrier  of  passengers,  owed  the  infant 
-appellant  no  different  duty  than  was  owed  him  by  the  owner  of  any  other 
'vehicle  plying  the  streets  of  Newport.  As  he  had  a  right.  In  common  with 
the  general  public,  to  use  the  public  highways,  appellee,  in  common  with 
-all  other  owners  of  vehicles,  owed  him  the  active  duty  of  exercising  ordi- 
•nary  diligence  not  to  ninfcover  him;  but  neither  it,  nor  they,  were  under  any 
5luty  i»f  anticipating  his  trespassing  on  the  rear  end  of  the  vehicle  while 
they  were  being  driven  or  propelled  along  the  streets.  Supjiose  a  private 
-Darriage  is  -being  driven  along.the  street;  must  the  driver   maintain  a    look- 
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ont  to  Bee  that  small  boys  are  not  stealing  a  ride  by  climblog  up  In  the 
of  the  vehicle,  and  thereby  placing  themselyes  in  positions  of  danger^ 
Surely  not;  and  yet  it  will  be  difficult  to  draw  a  distinction  between  the 
oase  at  bar  and  that  supposed.  The  fact  that  there  was  a  conductor  on  ap* 
pellee's  car  would  not  alter  the  case;  the  conductor's  duty  is,  primarily,  te- 
attend  to  his  passengers -not  to  lookout  for  trespassers;  and  while  the  pres- 
ence of  the  conductor  would  necessarily  increase  the  chances  of  the  aotamK 
discovery  of  the  infantile  trespasser,  it  would  not  add  the  duty  of  an  aotlT<» 
vigilance  to  make  the  discovery  of  his  presence  and  danger. 
Judgment  affirmed. 


CITY  OF  LOUISVILLE  v.  WEHMHOFF,  &o. 

SAME  V.  ALVEY,  &c. 

SAME  V.  PIRTLE,  AGENT. 

SAME  V.  SMITH,  MANAGER. 

(Filed  March  4,  1904.) 

Henry  L.  Stone  for  appellant. . 

Eohn,  Baird  &  Spindle,  Fred  Forcht  and  Richard  &  Ronald  for  appellees^ 
Appeal  from  Jefferson  Circuit  Court,  Criminal  Division. 
Judge  O'Rear  delivered  the  following  response  to  petition  for  rehearing: 

Aside  from  repetitions  of  arguments  made  on  the  original  bearing  of  the- 
case,  and  which  we  deem  to  have  been  disposed  of  by  the  opinion  heretofore 
delivered  in  these  cases,  appellees  have  presented  certain  criticisms  of  the 
opinjon,  and  additional  reasons  against  the  reversal,  which  ought  .to  be 
noticed. 

It  is  complained  that  the  ordinance  being  considered  is  void  because  it  vio- 
lates section  168  of  the  Constitution  in  this,  that  it  provides  less  penaltiea 
than  is  fixed  by  statute  for  the  same  offense.  It  was  argued  before  that  the 
offense  created  by  the  ordinance  was  not  an  offense  at  all,  either  at  the  com- 
mon law  or  by  statute.  The  apparent  inconsistency  of  the  arguments  wiU 
not  estop  counsel  from  relying  on  the  true  one,  if  either  is  sound.  It  is 
claimed  that  pool  selling  is  a  game  such  as  is  embraced  by  section  1860,  Ken- 
tucky Statutes,  for  which  a  penalty  of  to()0  fine  and  confinement  in  the  i)en- 
itentiary,  and  disqualification  from  suffrage  and  office  holding,  is  fixed. 
That  section  applies  alone  to  the  setting  up  and  operation  of  a  faro  bank, 
keno  bank,  "or  other  machine  and  contrivance  used  in  betting,  wherebj 
money  or  other  thing  may  be  won  or  lost,"  and  to  whoever  shall  for  oommls- 
Bion  or  compensation  set  up,  operate,  or  conduct  a  game  of  cards,  ooutz  or 
craps,  whereby  money  or  other  thing  may  be  won  or  lost,  and  to  aiders  and 
asslsters. 

This  argument  is  based  upon  the  claim  that  the  ordinance  is  broad  enough 
in  terms  to  include  what  is  known  as  French  pools;  and  that  as  it  was  de- 
cided by  this  court  in  Commonwealth  v.  Simonds,  79  Ky.,  818,  that  the  sell-  * 
ing  of  French  pools  or  Paris  mutuals  on  horse  races  is  a  felony  under  sec- 
tion 1960,  Kentucky  Statutes,  that,  therefore,  the  ordinance  fixes  a  less  pen- 
alty for  selling  French    pools  than    the   statute  does.     French  pool  or    Paris- 
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mvittial  is  a  ''machine  or  contrivance  used  in  betting,"  as  is  shown  by  its 
description  In  Commonwealth  v.  Simonds,  supra.  Furthermore,  section  1961, 
KentrUcky  Statutes,  indicates  that  it  was  so  regarded  by  the  legislature, 
for  in  that  section  ifc  is  said  that  the  change  of  the  name  of  the  games  or 
■tMntrivanoes  ''mentioned  or  included  in  the  preceding:  section  shall  not  pre- 
"vent  the  conviction  of  any  person  violating  the  provisions  thereof.  *  *  • 
Kor  shall  its  provisions  apply 'to  persons  who  sell  combination  or  French 
lK>ol8  on  any  regular  race  track  during  the  races  thereon." 

In  French  pool  the  operator  of  the  machine  does  not  bet  at  all.  He  merely 
^conducts  a  game,  which  is  played  by  the  use  of  a  certain  machine,  the  effect 
■of  which  is  that  all  who  buy  pools  on  a  given  race  bet  as  among  themselves, 
the  wagers  of  all  constituting  a  pool  going  to  the  winner  or  winners.  The 
-oiwrator  receives  6  per  cent,  of  the  wagers  as  his  commission.  But  in  selling 
■ordinary  pools  on  horse  races  the  seller  does  not  operate  a  ''machine  or  con« 
'trivance  used  in  betting."  Neither  does  he  bet  on  a  horse  race.  Such  was 
the  express  decision  of  this  court  in  Cheek  v.  Commonwealth,  79  Ky.,  359. 
Therefore,  a«  said  by  the  court  in  that  opinion,  "there  is  no  express  statu- 
tory penalty  against  the  specific  act  of  selling  pools."  In  that  opinion  the 
"Other  statute  refeiTed  to  by  counsel,  what  is  now  section  1960,  was  referred 
to,  and  held  not  to  include  pool  selling,  while  French  pool  was  held  by  the 
■court  In  the  Simonds  case,  supra,  to  be  under  that  statute.  But  even  if  the 
-ordinance  was  broad  enough  to  include  French  pools,  it  would  be  void  only 
>«8  to  that  class  of  pool  selling,  leaving  it  valid  in  all  other  particulars,  in- 
•oluding  the  penalties  a^lSxed  to  the  acts  of  having  tickets  in  possession,  and 
knowingly  furnishing  telegraphic  or  telephone  messages  to  the  operators, 
-etc.,  with  the  Intention,  or  knowledge,  that  they  are  to  be  used  to  further 
-the  business  of  pool  selling  in  the  city  of  Louisville. 

Section  1978,  Kentucky  Statutes,  fixes  a  penalty  of  1300  to  S500  against 
""whoever  shall  suffer  any  game  whatever,  at  which  money  or  property  is 
"bet,  won  or  lost,  in  any  house  or  on  premises  in  his  occupation."  It  is 
claimed  that  the  act  of  pool  selling,  or  at  least  the  betting  by  the  buyers  of 
the  pools,  is  a  game.  Both  these  contentions  were  decided  adversely  to  ap- 
pellees* present  version  in  Cheek's  case,  supra,  where  the  court  said:  "Ap- 
pellant could  not  be  convicted  under  an  indictment  for  the  statutory  offense 
-of  betting  at  a  game  or  wager,  first,  because  he  did  not  bet  or  wager  any- 
thing; and,  second,  because  betting  on  a  horse  race,  although  punishable 
'tinder  a  status  against  wagering,  is  not  'gaming.'  " 

The  other  criticism  of  appellees  other  than  the  Western  Union  Telegraph 
*Co,  '8  manager  do  not  appear  to  us  to  be  material  as  affecting  their  rights 
Xinder  the  ordinance.  The  very  earnest  petition  for  rehearing  filed  by  the 
Western  Union  Telegraph  Co.  for  its  manager.  Smith,  relies  as  new  matter 
tipon  the  argument  that  the  ordinance  must  be  held  void  because  it  is  regu- 
lation of  interstate  commerce,  and  is,  therefore,  repugnant  to  the  Federal 
•Constitution. 

We  are  not  awjare  that  the  congress  has  ever  legislated  upon  the  subject- 
matter  covered  by  this  ordinance.  It  is  conceded  that  the  business  of  the 
Western  Union  Telegraph  Co.  in  carrying  messages  between  persons  of  dif- 
ferent States  is  interstate  commerce.  While  the  Supreme  Court  has  fre- 
•qnently  had  before  it  the  question  of  the  power  of  a  State  to   enact  legisla- 
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tloD  regulating,  or  haviog  the  effect  to  regulate,  commerce  between  the  States.. 
it  has  not  decided  the  precise  point  here  presented.  Nor  can  any  genemt 
rule  be  deduced  from  the  numerous'decisions  of^that  court  that  can  be  said 
to  be  conclusive  to  the  question  now  presented.  It  is  not  for  a  moment- 
thought  that  the  ordinance  in  question  was  intended  as  a  regulation  of  com*' 
merce  l>etween  the  States,  or  as  a  regulation  of  commerce  at  all.  If  it  oper- 
rates  in  that  way,  it  is  merely  incidentally.  The  ordinance  is  an  exercise  oT 
the  Staters  police  power;  that  tht;  States  may,  in  the  exercise  of  that  power, 
in  certain  instances,  pass  laws  that  incidentally  affect  commerce  amoni;  th» 
States,  has  been  upheld.  (Plumley  v. [Massachusetts,  155  U.  S.,  461;  Austin 
V.  Tennessee.  179  U.  S.,  348;  Western  Union  Tel.  Co.  v.  James.  16S  U.  S.,. 
650;  Patterson  v.  Kentucky,  97  U.  S.,  501;  Stone  v.  Mississippi.  101  U.  S.^ 
314. )  It  would  be  an  extraordinarily  unfortunate  condition  if  it  were  wioe^ 
We  should  imagine  that  a  rightful  exercise  of  this  power  would  be  found  in 
State  laws  prohibiting  the  importation  from  another  State  of  diseased  or  in- 
fected cattle,  or  persons,  or  impure  food,  and  the  like.  Here  the  thing  pro- 
hibited is  the  transmission^to  a  pool  room  operator  in  the  city  of  Louisiyille- 
messages  intended  for  use  to  be  used  in  a  vicious  enterprise.  Their  use  la. 
bhat  of  gambling,  and  is  universally  held  iti  this  country  to  be  immoral, 
degrading  and  injurious  to  society.  Such  use  can  not  have  any  legitimate 
purpose.  The  business  of  furnishing  such  messages,  known  to  be  intended 
solely  for  such  use,  makes  the  carrier  essentially  a  participator  in  that  offense. 
Its  part  of  the  profits  of  the  business  is  its  tolls  for  carrying  the  me^sagea;. 
the  pool  room  operator's  part  is  a  toll  or  percentage  on  the  volume  of  liust- 
ness.  It  must  be  profitable  to  both,  or  it  would  not  be  kept  up.  The  car- 
rier wants  us  to  say  that  its  part  in  this  unlawful  partnership  to  violate  the- 
moral  and  statute  laws  of  a  coi^imunity  is  protected  by  the  Federal  Consti- 
tution. As  w^s  said  by  one  of  the  courts,  the  Constitution  at  most  gives- 
the  congress  exclusive  jurisdiction  to  regulate  interstAte  commerce,  not  in- 
terstate crime.  The  liquor  cases  are  cited  by  appellees  as  holding  a  oontraix 
doctrine  to  this  court's  position.  We  do  not  understand  that  they  da 
Traffic  in  liquor  is  not  illegal,  nor  immoral  per  se.  On  the  contrary  it  is^ 
generally  recognized  as  being  a  legal  business,  and  is  licensed  as  such.  Con- 
sequently the  transmission  of  such  commodities  by  freight  from  one  State- 
to  another  has  been  held  to  be  a  matter  not  subject  to  the  prohibitive  ooil- 
trol  of  any  of  the  States.  But  wagering  bets  on  horse  races  can  not  be  an 
article  of  commerce  no  more  than  could  be  a  lottery  business.  ,  Both  are  per- 
se immoral  and  deleterious  to  society,  and  clearly  within  the  power  of  tbe^ 
States  to  prohibit.  It  could  never  have  been  contemplated  by  the  framers. 
of  the  Federal  Constitution  that  the  hands  of  the  States  were  to  be  tied  aa 
that  they  could  not  protect  themselves  from  such  vices,  if  one  of  the  juirtloi- 
pantB  chanced  to  us'^^n  interstate  vehicle  of  commerce  for  carrying  on  th^ 
business. 
The  petitions  are_ overruled. 


OOMMOHWEALTH  V.  MOBEHEAD.  '192T 

COMMONWEALTH  v.  MOREHKAD. 

(Filed  March  4,  1904— Not  to  be  reported. ) 

Taxation— Jurisdiction   of   circuit   court— In   an   action  by   the  auditor's^^ 
Accent  against  appellee,  seeking  to  collect  taxes  on  certain  personal  property, . 
A  judgment  of   the  lower  court  disiuissing   the   proceeding  will  Bot  be  dls- 
tiiirbed  where  the  inference  from  the  judgment  is  that  the  county  court  found  ! 
tihat  appellee  did  not  omit  to  assess  any  property  owned  by  him  in  the  years  • 
mentioned  in  the  statement.     By  statute  the  appeal  from  the  judgment  of 
the  county  court   to  the  circuit   court  is   limit«d  to  cases   where  the  county 
court  has  decided  whether  or   not  the   property  set  out   in  the  statement   of ' 
the  auditor's  agent  is  liable  to  assessment,  the  circuit  court  has  no  originaL 
jurisdiction  to  assess  property. 

James  B.  Clnrk)  M.  R.  Todd  and  C.  J.  Pratt  for  appellant. 

Miller  &  Todd  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  February  1,  1902,  James  B.  Clark,  as  auditor's  agent  for  Daviesi 
oounty,  flletl  a  statement  in  the  Daviess  County  Court,  charging  that  the  ap- 
pellee, Morehead,  had  failed  to  list  for  taxation  for  the  years  1897,  1&98,  1899^ 
1900  and  1901  notes,  bonds,  judgments,  cash  and  other  choses  in  action  of 
the  aggi-egnte  value  of  180,000.  of  which  he  was  the  owner  on  the  16th  days  of 
September  of  ench  of  said  years.  The  defendant,  Morehead,  filed  nn  answer^ 
in  which  he  denied  that  he  was  the  owner  of  personal  property  of  the  char- 
acter described  In  the  sttitement  of  the  auditor's  agent  of  the  value  of  180,- 
000,  which  he  had  failed  to  list  for  taxation  for  the  years  named;  and  alleged 
that  he  had  regularly  listed  for  taxation  all  the  personal  property  owned  by 
him  with  the  assessor  of  Daviess  county  for  the  years  named,  and  denied 
that  he  had  omitted  any  property  owned  by  him  for  6ither  of  the  years  named, 
except  certain  worthless  judgments  against  the  county  of  Muhlenberg  in  the 
year  1901.  At  the  June  tenn  of  tbe  Daviess  County  Court  the  proceeding  in- 
situted  by  James  B.  Clark,  Auditor's  Agent  v.  Mc/rehead,  and  a  similar  pro- 
ceeding instituted  by  the  sherifif  of  Daviess  county  against  the  same  defend- 
ant, were  heard  together,  and  the  following  judgment  was  entered  in  the 
county  court:  "By  consent  of  parties  the  two  foregoing  proceedings  ai-e  to 
be  heard  together.  Same  coming  on  to  be  heard,  on  motion  of  plaintiff,  R. 
E.  Berry  is  ordered  to  make  report  of  proceedings  as  stenographer.  And  the 
court  having  heard  the  evidence  and  being  suffloiently  advised,  it  is  ad- 
judged by  the  court  that  the  two  foregoing  proceedings  be,  and  the  same  are^ 
hereby,  dismissed." 

From  this  judgment  an  appeal  was  prosecuted  to  the  Daviess  Circuit  Court, 
by  James  B.  Clark,  auditor's  agent,  and  on  the  26th  of  June,  1908,  the  fol- 
lowing judgment  was  entered  in  the  proceeding:  "This  action  coming  on  for 
trial,  the  defendant  moved  the  court  to  dismiss  the  appeal  herein,  to  which 
the  plaintiff  objects.  Argument  of  counsel  was  heard  on  said  motion,  and 
he  court  being  advised,  sustained  the  motion,  and  it  is  adjudged  that  th& 
appeal  herein  be,  and  it  is  now,  dismissed." 

From  this  judgment  Clark  has  appealed  to  this  court.  The  statement  filed 
by  appellant  in  the  county  court  was  under  the  provisions  of  section  4241  of 
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the  Kentucky  Statutes,  which  provides:  *'If  it  shall  appear  to  the  court  that 

the  property  is  liable  for  taxation  and  has  not  l)een  assessed,  the  court  shall 

'  enter  an  order  fixing  the  value  thereof  at  its  fair  cash  value,  estimated  as  re- 

•  quired  by  law ;  if  not  liable,  he  shall  make  an  order  to  that  effect.    From  so 

much  of  the  order  of  the  court  deciding  whether  or  not  the  property  is  liable 

'to  assessment  either  party  may  appeal,  as  in  other  civil  cases. 

The  judgment  rendered  in  the  county  court  is  not  in  conformity  with  the 
-  statute,  as  it  does  not  in  terms  decide  whether  appellee,  Morehead,  was  or  was 
not  the  owner  of  any  personal  property  of  the  nature  set  out  in  the  state- 
ment, which  he  had  omitted  to  list  for  taxation  for  the  years  named.  The 
record  does  not  contain  any  transcript  of  the  evidence  heard  by  the  county 
-court  upon  the  trial  of  the  motion,  and  the  inference  from  the  judgment  is 
that  the  oounty  court  found  that  the  appellee  did  not  omit  to  a&sess  any 
property  owned  by  him  in  the  years  mentioned  in  the  statement.  By  the  ex- 
press provision  of  the  statute  the  appeal  from  the  judgment  of  the  oounty 
-court  to  the  circuit  court  Is  limited  to  cases  where  the  county  court  has  de' 
-cided  whether  or  not  the  property  set  out  In  the  statement  of  the  auditor's 
agent  is  liable  to  assessment.  The  circuit  court  simply  passes  upon  the  legal 
■question  as  to  whether  the  oounty  court  has  erred  in  its  decision  as  to 
whether  certain  definite  property  was  liable  to  t-axation  or  not;  it  has  no 
original  jurisdiction  to  assess  or  value  omitted  property.  On  the  case  pre- 
sented by  the  appeal  we  think  the  circuit  judge  prcjierly  dismissed  the  pro- 
<3eedlng. 

Judgment  aflSrmed. 


MARTIN    V.  COMMONWEALTH. 
(Filed  March  4,  1904— Not  to  be  reported.) 

1.  Criminal  law— Dying  declaration— The  statement  of  deceased  that  **I 
do  not  believe  that  there  is  any  chance  for  me  to  get  well,  and  I  make  all  the 
aforesaid  statements,  believing  that  I  am  going  to  die  from  the  effects  of  said 
wounds,"  was  competent ob  a  dying  declaration  in  a  prosecution  against  his 
slayer. 

2.  Same— Instructions— Where  the  elements  of  affray,  sudden  heat  and  pas- 
sion and  provocation,  ordinarily  calculated  to  excite  passion  beyond  control 
were  omitted  in  an  instruction  In  a  prosecution  for  murder,  the  instruction 
was  misleading  and  improper. 

3.  Same— In  a  prosecution  for  murder  an  instruction  was  prejudicial  to  the 
accused  which  omitted  the  words*' 'either  real  or  apparent,"  as  the  danger 
which  authorizes  one  to  act  In  self-defense  may  be  real  or  It  may  only  be  ap- 
parent. 

C.  W.  Lpster  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellant  was  Indicted  by  the  grand  jury  of  Whitley  county  in  the 
month  of  August,  1903,  charged  with  the  offense  of  murder  of  one  Wesley 
Woods  by  shooting  him  with  a  pistol.  A  trial  was  had  at  the  January  term. 
1904,  which  resulted  in  the  conviction  of  appellant  for  the  crime  of  voluntary 
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xnanslaughter  and  he  was  sentenced  to  a  term  of  ten  years  In  the  peniten- 
tiary, from  which  judgment  this  appeal  is  prosecuted. 

rrhe  appellant  relies  upon  several  errors  committed  by  the  lower  court  to 
Ills  prejudice.  He  claims,  first,  that  the  low^r  court  erred  in  permitting  a 
«tAtemeut  to  be  read  to  the  jury  purporting  to  be  the  dying  declaration  of 
the  deceased,  Wesley  Woods;  second,  that  the  court  erred  to  his  prejudice  in 
;Slving  instructions  to  the  jury ;  third,  it  erred  in  permitting,  on  behalf  of 
tlie  Commonwealth,  incompetent  testimony  and  rejecting  competent  testi- 
jnony  offered  by  him. 

As  to  the  first  error  the  appellant  claims  that  the  proof  did  not  show  that 
the  professed  dying  declaration  was  made  under  a  solemn  sense  of  impend  • 
IxiK  dissolution.    The  proof  showed  that  he  was  shot  in  the  stomach,  thigh 
ATid  arm;  that  the  wound  in  his  stomach  produced  his  death  within  five  days. 
Xn  his  dying  declaration  the  deceased  used  this  language:  "He  says  that  he 
l>elieves  that  he  is  going  to  die  from  the  effects  of  said  wounds,  and  desires 
to  make  a  statement  as  to  how  and  why  he  was  shot,"  and  then  proceeded 
w^ith  his  statement,  and  closed  with  the  following  words:  "I  do  not  believe 
that  there  is  any  chance  for  me  to  get  well,  and  I  make  all  the  aforesaid 
statements,  believing  that  I  am  going  to  die  from  the  effects  of  said -wounds. " 
His  mother  made  the  following  statement:  "Before  he  made  his  dying  dec- 
laration he  said  he  believed  he  was  going  to  die,  and  never  said  anything 
else,  but  said  all  the  time  that  he  was  going  to  die." 

W^hile  the  question  is  a  close  one,  and  doubtful  as  to  whether  the  declara- 
tion was  made  in  extremis,  we  do  not  feel  inclined  to  decide  that  it  was  in- 
competent as  evidence.  This  court,  in  the  case  of  Baker  v.  Commonwealth, 
20  Ky.  Law  Rep,  1788,  used  this  language:  "It  may  be  possible  that  we 
should  have  reached  a  different  conclusion  from  the  trial  court  as  to  the  ad- 
Tiiissiblity  of  these  statements  of  the  deceased  as  dying  declarations,  but  it 
was  necessary  for  the  judge  of  that  court  to  first  determine  the  question  of 
fact,  viz.,  whether  at  the  time  the  declarations  were  made  they  were  made 
under  a  sense  of  impending  dissolution,  and  when  all  hope  of  this  world  was 
gone,  before  he  could  decide  the  legftl  question  of  their  admissiblity.  The 
question  of  fact  is  bound  up  in,  and  is  a  part  of,  the  question  of  law.  We 
should,  therefoi-e,  give  some  weight  to  the  finding  of  the  trial  judge  upon 
this  question  as  he  heard  the  witnesses  testify,  and  was  perhaps  in  a  better 
position  to  estimate  the  value  of  their  testimony  than  this  court  can  be  from 
the  bald  record  of  the  words  they  used ;  and  as  the  question  in  the  case  at 
bar  seems  to  us  to  be  a  close  one,  we  are  not  inclined  to  disturb  his  ruling 
-upon  this  point." 

In  the  case  of  Qreen  v.  Commonwealth,  13  Ky.  Law  Rep.,  897.  the  court 
fiaid :  "The  character  of  the  wound  and  the  attending  circumstances  may  be 
sufBcient  to  show  that  the  declarant  had  no  hope  of  recovery. " 

We  are  of  the  opinion  that  the  court  erred  in  its  instructions  to  the  jury. 
The  first  instruction  given  by  the  court  is  as  follows:  "If  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant,  Len  Martin,  in 
Whitley  county,  Ky.,  before  the  28th  day  of  August,  1903,  unlawfully  felo- 
niously, willfully,  that  is,  intentionally,  either  with  or  without  this  malice 
aforethought,  and  not  in  his  necessary,  or  apparently  necessary,  self-defense, 
discharged  a  pistol  loaded  with  powder,  leaden  balls,  or  other  explosive  and 
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bard  substftnce,  against  the  body  of  Wesley  Woods,  thereby  iaflioting  a  wouncf 
from  which  the  said  Woods  died  within  a  year  and  a  day  thereafter,  you  will 
find  him  guilty  of  murder  if  the  shooting  was  done  with  malioe  afore- 
thought; guilty  of  voluntary 'manslaughter  if  done  without  such  malice.** 

This  was  the  only  instruction  given  which  had  any  application  to  the  defi- 
nition of  murder  or  manslaughter,  and  was  calculated  to  mislead  the  jury. 
It  would  have  been  better  to  have  given  an  instruction  on  the  question  ot 
murder  and  another  instruction  on  the  question  of  voluntary  manslaughter. 
The  words  '*that  is,  intentionally"  interpolated  in  this  instruction  were- 
Improper  and  calculated  to  mislead  the  jury,  and  the  only  definition  of  man- 
slaughter as  used  in  this  instruction  was  given  in  the  last  sentence,  namely, 
**manslaughter,  if  done  without  such  malice."  The  elements  of  **affray,"' 
^'sudden  heat  and  passion, "and  ''provocation  ordinarily  calculated  to  excite 
passion  beyond  control,"  necessary  to  make  it  a  proper  instruction,  were» 
entirely  omitted. 

Instruction  No.  3,  or  self-defense,  was  also  prejudicial.  It  was  erroneous 
in  this:  "Defendant  believed,  and  had  reasonable  grounds  to  believe,  that  ho 
was  in  danger,  etc."  The  court  should  have  used  in  substance  theso 
words:  Defendant  had  reasonablp  grounds  to  believe,  either  real  or  apparent » 
and  did  believe  that  he  was  then  in  imminent  danger  of  losing  his  life  or 
suffering  great  bodily  harm  at  the  hands  of  Woods,  and  shot  to  protect  him- 
self from  such  danger,  then  in  such  case  you  will  find  him  not  guilty.  The- 
danger  to  one's  life  or  great  bodily  harm  to  his  person,  which  authorizes  a. 
person  to  act  in  his  defense,  may  be  real  or  only  apparent  danger. 

As  to  the  third  error  in  permitting  incompetent  evidence  on  behalf  of  the- 
Commonwealth,  and  rejecting  competent  evidence  offered  by  appellant,  the- 
faots  as  they  appear  of  record  are  as  follows:  The  appellant,  to  impeach  the 
credit  and  lessen  the  eflect  of  the  dying  declaration  of  the  deceased,  intro- 
duced, among  other  evidence,  the  records  of  the  Whitley  Circuit  Court  show- 
ing that  the  deceased  had  been  convicted  of  the  crinie  of  grand  larceny  and 
had  been  sent  to  the  penitentiary.  The  Commonwealth  then  introduced  and 
had  read  a  pardon  to  the  deceased  for  this  crime.  The  court  should  not  have 
permitted  this  pardon  to  have  been  introduced  as  evidence.  The  appellant 
offered  to  prove  from  the  records,  by  the  circuit  clerk  of  Whitley  county  and 
the  police  judge  of  Williamsburg,  that  the  deceased  was  guilty  of  committing- 
many  breaches  of  the  peace  and  much  disorderly  conduct,  for  which  he  had 
been  tried  and  fined  In  the  two  courts.  The  court  refused  to  permit  appel- 
lant to  introduce  this  proof.  In  this  the  court  was  right.  The  Code  of  Prac- 
tice permits  a  witness  to  be  Impeached,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  It  may  be  shown  by  the  examination  of  a  witness 
or  record  or  judgment  that  he  has  been  convicted  of  a  felony,  but  not  of  mis- 
demeanors. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  herewith. 
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MILLEK  V.  COMMONWEALTH. 

(Filed  March  4.  1904.) 

Ghas.  J.  Broiiston  for  appellaot. 

Clifton  J.  Pratt  and  M.  R.  Todd  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Judge  O'Rear  delivered  the  following  response  to  petition  for  rehearing: 

The  very  earnest  and  able  petition  for  rehearing  in  this  case  complains  es-- 
pecially  that  the  opinion  ignores  and  is  in  conflict  with  a  number  of  pre- 
vious opinions  of  this  court,  as  well  as  conflicts  with  secfion  126,  Criminal 
Code,  in  holding  the  indictment  not  bad  for  duplicity.  Commonwealth  v. 
Perrigo,  8  Met.,  5;  Huflf  v.  Commonwealth,  19 Ky.  Law  Rep.,  1065,  and  Ellis 
T.  Commonwealth,  78  Ky.,  130,  are  cited  and  relied  on.  Whether  or  not  the 
Indictment  may  have  been  bad  for  the  reason  stated,  under  section  126  of  the 
Criminal  Code,  does  not  appear  to  us  to  be  material  in  this  case.  Section 
1960  of  the  statute  (Kentucky  Statutes,  190.*^)  denounces  the  offenses  of  setting 
up,  keeping,  carrying  on  and  managing,  or  assisting  therein,  a  keno  bank,  * 
faro  bank,  "or  other  machine  or  contrivance  used  i^betting,  whereby  money 
or  other  thing  may  be  won  or  lost."  Section  1961  provides:  "An  Indictment 
for  a  violation  of  the  preceding  section  may  charge  the  accused  in  one  count 
with  any  or  all  of  the  offenses  mentioned  or  included  therein." 

These  sections  were  enacted  in  their  present  form  April  8,  1893.  As  to  the 
olTenses  therein  created  section  126  of  the  Criminal  Code  can  not  apply.  It 
■was  oert-alnly  competent  for  the  legislature  to  provide  that  two  or  more  of- 
fenses might  be  joined  in  one  indictment.  Having  so  provided  subsequent  to 
the  enactment  of  the  section  of  the  Code  relied  on,  the  provisions  of  that  sec- 
tion are  manifestly  inapplicable.  For  the  same  reason  the  decisions  cited  can 
not  be  authority  against  the  sufflolency  of  this  indictment.  The  Common- 
wealth might  have  charged  in  the  indictment  the  commission  of  all  the  of- 
fenses named  in  section  1960,  and  upon  proof  of  any  one  of  them  the  defend- 
ant should  have  been  found  guilty;  that  the  circuit  court  restricted  the  proof 
to  the  inquiry  whether  the  accused  conducted  a  faro  bank  can  not  be  pre- 
judicial to  any  legal  right  of  his. 

The  position  that  uncontradicted  affidavits  flled  In  support  of  a  ground  for- 
a  new  trial  become  a  part  of  the  record  as  if  the  facts  therein  stated  had  been 
recited  in  the  bill  of  exceptions  is  clearly  untenable.  The  office  of  the  bill 
of  exceptions  is  to  make  a  veritable  record  of  the  proceedings  in  court  had 
upon  the  trial.  It  particularly  shows  the  rulings  of  the  trial  judge  upon  the- 
motions  and  objections  to  evidence  as  therein  recited.  It  is  confessedly  the 
truth  as  to  what  occurred,  and  is  the  judge's  certificate  of  it. 

If  after  the  trial  a  party  by  his  ex  parte  aflSdavit  could  enlarge  the  bill  so 
as  to  incorporate  new  matter  not  appearing  therein,  including  the  action  of 
the  trial  judge  thereon,  it  would  be  to  make  the  party's  certificate  supen»de 
the  judge's.  It  might  as  well  be  allowed  that  a  party  by  such  practice  could 
diminish  the  bill  by  showing  by  his  affidavit  that  what  was  certified  to  by^ 
the  judge  did  not  occur.  The  fact  that  the  affidavit  Is  uncontradicted  we- 
deem  immaterial;  that  the  bill  of  exceptions  does  not  contain  the  matter  is; 
the  judge's  certificate  that  it  didn't  occur,  for  his  certificate  implies  that. 
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the  bill  shows  all  that  did  occur,  ami  is  conclusive,  except  that  a  bystander's 
bill  may  be  made  as  to  evidence.  (Sections  S38-S40,  Civil  Code;  Patterson 
^.  Commonwealth,  88  Ky.,  813;  Patterson  v.  Commonwealth,  99  Ky.,  610.) 
TThe  question  has  been  frequently  passed  upon  by  this  court  contrary  to  appel- 
lant's contention. 

It  would  have  been  sufficient  to  say  as  to  the  occurrence  when  the  witness, 
Oder,  was  on  the  stand,  that  appellant  did  not  move  to  exclude  or  withdraw 
the  objectionable  statement  from  the  jury.  His  motion  was  to  discharge  the 
jury.  In  view  of  the  fact  that  other  witnesses  had  proven  the  same  fact, 
that  is,  that  appellant  was  the  dealer  in  a  game  of  faro  at  the  place  and  time 
stated  in  the  indictment,  the  motion  to  set  aside  the  swearing  of  the  jury 
was  properly  overruled.  If  appellant  had  moved  to  have  the  remark  objected 
to  withdrawn  from  the  jury's  consideration,  it  would  doubtless  have  been 
sustained,  and  the  jury  admonished  properly  to  disregard  it.  It  is  not  every 
lapse  in  the  course  of  a  criminal  trial  that  justifies  the  withdrawal  of  the 
•case  from  the  jury.  There  may  be  instances  where  the  prejudicial  effect  of 
-an  objectionable  proceeding  is  such  that  it  can  not  be  removed  from  the 
jury's  mind,  and,  therefore,  it  would  be  improper  to  let  that  jury  conclude 
the  case.  But  here  the^itness,  Oder,  denied  that  he  had  seen  the  accused 
dealing  the  game  of  faro,  though  he  was  in  the  room  at  the  time.  The  effect 
of  this  witness'  statement,  so  far  as  connecting  the  accused  with  the  game, 
was  probably  nil.  The  Commonwealth's  attorney,  in  endeavoring  to  have 
him  go  further,  essayed  the  statement  to  the  court  in  the  hearing  of  the  jury 
that  the  witness  had,  in  his  examination  before  the  grand  jury,  given  diffep- 
•ent  evidence.  The  sole  effect  of  that  statement,  if  testified  to  by  a  competent 
witness,  would  have  been  to  impeach  the  witness,  Oder.  However,  if  there 
had  been  no  other  evidence  of  appellant's  guilt,  the  jury  might  have  inferred 
that  the  Commonwealth's  attorney  was  correctly  stating  what  the  witness 
had  said  under  oath,  when  not  confronted  by  the  accused,  and  that  his  state- 
ments were  then  true,  and  from  that  circumstance  alone  found  that  appel- 
lant was  in  fact  the  dealer  in  the  game.  But  in  fact  other  witnesses  had 
testified  that  appellant  was  the  dealer  in  that  game,  therefore,  there  was  com- 
petent evidence  of  the  main  fact  before  the  jury.  The  trial  court,  at  most, 
should  have  excluded  the  Commonwealth's  attorney's  statement  of  what  oc- 
curred before  the  grand  jury,  with  proper  admonition,  and  proceeded  with 
the  trial.  But  instead  of  asking  for  what  he  was  entitled  to,  appellant  asked 
for  what  he  was  not  entitled  to.  His  motion  was  properly  overruled.  This 
•conclusion  is  reached  independent  of  the  statement  in  appellant's  affidavit  in 
support  of  motion  for  new  trial,  that  the  trial  judge  did  exclude  the  objec- 
tionable matter.  Nor  is  it  based  upon  the  fact  that  appellant  subsequently 
testified  in  his  own  behalf  that  he  was  the  dealer  in  the  game,  but  relied  on 
the  claim  that  it  was  not  faro,  biit  baccarat.  What  was  said  in  the  opinion 
-as  to  the  statements  of  appellant  in  bis  affidavit,  and  when  a  witness  for 
himself,  was  to  show  that  by  his  own  admissions  in  the  record  his  substan- 
tial rights  had  not  been  prejudiced  by  the  matter  .complained  of. 

The  petition  is  overruled. 

Whole  court  sitting. 

Chief  Justice  Burnam  dissents. 
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LOUISVILLE  RAILWAY  CO.  v.  COLSTON. 

(Filed  March  4,  1004.) 

Bailroads— iDstmctions—In  an  aotloD  for  damages  for  injuries  sustained 
"by  being  run  over  by  a  street  oar,  an  instruction  was  erroneous  which  told.  * 
the  jury  they  should  find  for  defendant,  except  as  they  believed  from  the  evl^ 
denoe  that  defendant  knew  of  the  peril  of  appellee,  or  could  have  discovered 
it  In  time  to  have  avoided  injuring  her,  by  the  use  of  ordinary  care,  when- 
it  appeared  from  the  record  that  the  conductor  believed  that  she  was  only 
T^aiting  by  the  track  to  get  on  the  car  instead  of  her  purpose  to  cross  the- 
track,  because  in  the  mind  of  the  motorman  she  was  not  in  peril. 

Fairleigh,  Straus  &  Fairleigh  for  appellant. 

O'Neal  &  O'Neal,  A.  E.  Willson  and  R.  T.  Colston  for  appellee. 

Appeal  from  Jefferson    Circuit  Court,   Common   Pleas   Branch,   Second 
Division. 

Opinion  of  the  court  ^y  Judge  O'Rear. 

Appellee  was  injured  while  crossing  the  intersection  of  Bismark  and 
Twenty-Eighth  streets  by  one  of.  appellant's  cars  running  against  her.  She> 
was  crossing  the  Intersection  diagonally  so  as  to  reach  the  opposite  side  and 
comer  to  take  passage  on  the  car.  She  had  seen  the  car  approaching,  and 
had  motioned  to  the  motorman  that  she  wanted  to  get  on  it.  The  motormaO' 
saw  her  and  understood  her  signal.  There  were  other  passengers  waiting  at 
the  comer  for  the  car.  Without  looking  back,  or  paying  further  heed  to  the^ 
approaching  car,  appellee  continued  her  courf>e.  As  she  stepped  upon  the 
track  the  oar  struck  her.  The  motorman  saw  her  plainly.  But  although  she- 
was  going  at  an  angle^ intersecting  the  track  at  a  point  in  advance  of  the- 
oar,  he  thought  that  she  would  pause  long  enough  to  let  the  oar  ptiss,  and 
then  cross  behind  it.  as  is  usual.  Instead,  she  stepped  upon  the  track  too- 
late  for  him  to  stop  the  car  before  striking  her. 

It  is  complained  that  he  neither  sounded  his  gong  nor  gave  other  signal  of 
his  approoch.  The  purpose  of  sounding  gongs  on  street  cars  is  to  notify  per- 
sons on  or  about  to  cross  the  track  that  the  car  is  approaching,  so  that  they 
may  govern  their  actions  with  safety.  Where,  however,' the  pedestrian  seea 
the  car  and  knows  of  its  approach,  every  purpose  of  the  rule  for  sounding 
the  gong  has  been  fullllled.  The  failure,  therefore,  of  the  motorman  to 
sound  th«^  gong  is  not  negligence  to  such  pedestrian  if  the  latter  sees  or^ 
knows  of  the  proximity  and  approach  of  the  oar. 

The  instructions  fairly  state  the  law  of  the  case,  except  in  qualifying  the 
defendant's  right  to  rely  on  plaintiff's  contributory  negligence.  The  jury 
were  told  that  if  the  plaintiff  wos  herself  negligent  in  going  upon  the  track, 
and  that  but  for  her  negligence  she  would  not  have  been  injured,  the  jury 
should  And  for  the  defendant,  although  defendant's  servant  in  charge  was. 
negligent  as  charged,  unless  they  further  found  from  the  evidence  that  de- 
fendant knew  of  her  peril,  or  by  ordinary  care  might  have  discovered  it,  in 
time  to  have  avoided  injuring  her  by  the  use  of  ordinary  care.  This  rule  of 
qualification  has  been  approved  and  applied  in  certain  cases  where  it  was  the 
duty  of  the  railway  company  to  be  on  the  lookout  for  persons  rightfully  us- 
ing its  tracks  at  the  point  of  injury.  But  we  are  of  opinion  that  the  instruc- 
tion had  no  place  in  this  case.    Plaintiff  was  not  in  apparent  peril  until  th& 
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moment  she  stepped  ui>on  the  track,  or  showed  her  intention  to  do  so.  Being 
olose  to  the  track  did  not  alone  constitute  peril.  It  was  impossible  for  the 
motorman  to  know  what  was  in  her  mind,  or  that  she  intended  doing  such  an 
, unusual  and  hazardous  thing  as  to  step  in  front  of  a  car  which  she  had  jnet 
-seen,  and  which  he  knew  she  had  seen,  and  which  she  knew  was  passing  over 
the  track  to  the  usual  and  known  stopping  place  at  the  corner.  It  is  com- 
mon, and  very  common,  for  persons  to  cross  the  street  railway  tracks  at  other 
points  than  regular  crossings,  especially  in  crossing  street  Intersections  diag- 
onally. The  motorman '8  duty  is  then  to  warn  the  pedestrians  of  the  oar's 
approach.  If  every  time  a  motorman  sees  a  pedestrian  leave  the  sidewalk 
and  approach  the  track  he  must  stop  his  car,  such  traffic  would  have  to  yield 
to  the  pedestrians  entirely.  While  pedestrians  have  an  equal  right  with 
-others  to  use  the  streets  in  the  ordinary  manner,  yet  they  must  do  so  with 
respect  to  the  rights  of  other  travelers,  including  the  street  cars.  As  the  lat- 
ter are  bound  to  go  on  their  tracks  alone,  and  can  not  give  way,  nor  stop  so 
•easily  as  the  pedestrian,  the  latter  reasonably  should  yield  the  right  of  way 
Along  the  track.  This  is  both  customary  and  necessfAry,  and  must  be  known 
alike  to  the  motorman  and  pedestrian.  Each  should  govern  his  actions  ao- 
■cordingly  unless  he  has  notice  that  the  other  is  about  to  disregard  the  rule 
and  his  own  safety.  In  that  event,  however  unjustifiable  the  other  maybe 
•every  care  then  within  the  motorman 's  power  to  avoid  injuring  the  other 
must  be  observed. 

Appell(H>  may  have  been  in  peril,  in  one  sense,  from  the  moment  she 
fltarted  from  the  sidewalk  toward  the  track.  But  aside  from  her  having  for 
the  moment  lost  thought  of  the  danger  to  herself,  and,  therefore,  determined 
to  continue  her  course  across  the  track  ahead  of  the  approaching  car,  she 
was  not  apparently  in  peril.  To  the  mind  of  the  motorman  she  was  not  In 
peril  unless  by  her  actions  he  could  see  that  she  was  oblivious  of  the  near, 
ness  of  the  car,  and  intended  to  continue  her  course  without  regard  to  it. 
^But  there  was  nothing  in  the  evidence  in  this  case  that  would  reasonably 
indicate  that  to  the  motorman.  The  qualification  of  the  instruction  as  given 
was  misleading. 

Reversed  and  remanded  for  a  new  trial  under  proceedings  not  inconsistent 
berewith. 


COX  V.  COX'S  EX'OR. 

(Filed  March  4,  l904~Not  to  be  reported.) 

Evidence— Burden  of  proof— Where  the  payee  in  a  note  hod  various  settle- 
ments with  the  maker,  and  the  settlements  were  admitted  by  the  maker,  a 
note  executed  by  her  will  be  upheld  because  to  every  written  obligation  the 
statute  imports  a  consideration,  and  the  note  in  this  action  being  supported 
by  circumstances-  material  to  the  controversy,  the  judgment  of  the  lower 
<x}urt.  that  the  note  was  not  the  act  and  deed  of  the  maker  and  that  it  was 
without  consideration,  was  erroneous. 

J.  I.  Blanton  for  appellant. 

W.  S.  Cason  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 
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Opinion  of  the  court  by  Judge  O'Bear. 

A.  A.  Cox  was  the  mother  of  appellant,  W.  H.  Cox.  She  was  a  widow  for 
many  years  before  her  death.  She  had  a  large  body  of  fanning  land  and 
other  property,  which  appellant  managed,  or  helped  her  to  manage.  A  short 
while  before  her  death  she  brought  this  suit  against  appellant,  alleging  that 
he  was  claiming  that  she  was  indebted  to  him  because  of  certain  notes  and 
•checks  held  by  him,  and  which  he  was  asserting  she  had  executed.  The  suit 
«eems  to  have  been  instigated  by  other  members  of  her  family.  She  averred 
that  the  notes  and  drafts  were  without  consideration,  and  that  she  had  not 
executed  them.  Appellant  was  called  upon  to  assert  his  demands  in  this 
Action  so  that  she  could  plead  specifically  to  them.  Without  objection  to  the 
form  or  nature  of  the  action  appellant  filed  his  answer,  and  made  it  a  coun- 
terclaim against  appellant,  setting  up  a  certain  note  for  S8,784,  dated  April 
16,  1892,  with  several  credits  endorsed,  which  he  alleged  she  bad  executed 
and  delivered  to  hini.  By  reply  she  denied  tl^e  execution  of  the  note,  and 
pleaded  that  it  was  wholly  without  consideration.  The  Issue  being  joined, 
«  large  volume  of  proof  was  taken  by  the  parties,  upon  which  the  circuit 
oourt  found  that  the  note  was  not  the  act  and  deed  of  Mrs.  Cox,  and  also 
found  that  there  was  no  consideration  for  it.  Upon  the  issue  of  non  est  fac- 
tum appellant  had  the  burden  of  proof;  and,  in  our  opinion,  he  clearly  sus- 
tained Ic.  Mrs.  Cox  «ave  her  deposition  in  the  case,  and  testified  concern- 
ing the  transaction.  The  sum  of  her  testimony  is  that  she  did  not  remember 
the  execution  of  the  paper,  but  rather  admits  that  the  signature  is  hers. 
It  is  abundantly  proven  by  appellant,  and  otherwise. 

Upon  the  plea  of  no  consideration  appellee  had  the  burden.  Whether  it 
was  sustained  is  the  question.  The  determination  of  this  point  has  given  us 
■a  great  deal  of  difficulty.  It  would  not  be  profitable  in  this  opinion  to  un- 
dertake to  minutely  array  the  various  facts  and  circumstances  shown  in  evi- 
dence, nor  to  follow  the  witnesses  in  their  statements.  The  very  best  result 
of  a  repeated  examination  of  the  evidence  is  to  leave  our  minds  unsatisfied 
that  the  plea  has  been  sustaineti,  whatever  may  be  the  truth  of  the  matter. 
Appellant  had  transacted  nearly  all  of  his  mother's  business  for  about  twen- 
ty years,  including  the  winding  up  of  certain  of  the  affairs  of  her  husband's 
estate.  The  transactions  do  not  appear  to  have  been  kept  in  any  regular  or 
certain  form.  Appellant  during  the  whole  of  the  time  was  blind.  His 
mother  appears  to  have  been  a  woman  of  very  limited  business  experience. 
Appellant  was  trusted  by  her  to  look  after  and  manage  much  of  her  business, 
And  so  far  as  the  record  shows  did  it  very  well,  in  the  main.  He  failed, 
though,  to  keep  books,  showing  his  transactions.  Yet  from  time  to  time  he 
had  settlements  with  his  mother,  and  was  constantly  in  communication  with 
her  about  her  affairs.  Others  of  her  children  were  at  home,  and  had  oppor- 
tunities for  knowing  what  was  being  done.  Appellant  claims  that  all  the 
matters  to  which  he  attended  for  his  mother  had  been  settled  with  her. 
Writings  are  shown  in  evidence  singed  by  her,  in  which  she  admits  as  much. 
It  is  the  contention  of  appellant  that  the  note  in  suit  is  the  balance  found  to 
be  owing  him  by  his  mother  on  one  of  these  settlements.  Appellee  asserts 
that  he  has  failed  to  show  wherein  and  how  the  note  represents  any  balance 
at  any  time  owing  by  Mrs.  Cox  to  appellant;  that  appellant  did  furnish 
money  to  his  mother,  and  that  she  applied  to  him  for  loans  from   time  to 
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time,  and  that  there  were  settlemeDts  between  them  is  clearly  proven  in  this 
record.  But  the  money  advanced  and  accounts  paid  and  put  into  the  roooiil 
are  not  enough  to  account  for  the  note.  Besides,  appellant  was  collecting 
money  for  his  mother,  and  placed  some  of  it  to  his  own  credit  in  bank.  He 
then  paid  out  for  her  numerous  merohandise  bills  and  other  debts.  From 
the  fragmentary  transactions  brought  forward  in  the  record  it  is  impossible- 
to  say,  with  any  feeling  of  accuracy,  that  appellant  has  shown  that  the  al- 
leged consideration  for  the  note  actually  passed.  From  this  it  is  argued  ap- 
pellant has  failed.  If  the  burden  on  this  branch  of  the  case  was  on  appellanii, 
we  should  say,  too,  that  he  has  failed.  But  to  every  written  obligation  un- 
der our  statute  there  is  imported  a  consideration,  and  the  burden  of  showing- 
the  contrary  is  upon  the  maker.  In  some  instances  it  may  be  so  that  the 
payee  may  be  called  as  a  witness  against  himself,  and  when  he  claims  a  cer- 
tain consideration  for  the  paper,  yet  fails  to  satisfactorily  establish  It,  the 
maker  has  sustained  his  plea  of  no  consideration.  But  here  the  payee  of  the 
note  shows  that  there  had  been  numerous  transactions  between  hiio  and  his- 
mother,  in  which  he  had  advanced  her  money,  and  that  they  had  had  settle- 
ments covering  these  transactions  at  times  when  the  recollection  of  all  the 
parties  was  better,  because  nearer  to  them,  and  when  the  accessibility  of  the 
evidence  affecting  the  various  items  was  presumably  within  reach  of  all. 
Now,  after  the  evidences  of  many  of  the  transactions  have  been  turned  over 
to  the  other  party,  who  has  since  died,  after  forgetfulness^had  obliterated 
many  of  them  from  the  minds  of  the  actors,  it  is  sought  to  defeat  the  note 
given  upon  the  settlement  because  the  payee  can  not  show  the  exact  consid- 
eration for  it.  Another  rule  of  law  here  intervenes,  which  is,  that  he  who 
would  seek  to  surcharge  a  settlement  made  with  him  must  show  wherein 
it  is  erroneous.  The  party  holding  the  note,  and  showing  that  It  was  given 
many  years  ago  upon  a  settlement  of  complicated  accounts,  is  entitled  to  the 
benefit  of  all  presumptions  as  to  the  sufficiency  of  the  consideration  until 
the  maker  of  the  note  shows  that  it  embraces  items  not  properly  chargeable 
therein.  Else  settlements  are  of  no  value;  and  the  reduction  of  running 
accounts  to  a  note,  upon  a  full  settlement,  leaves  the  payee  of  the  note  in  no 
better  position  than  he  was  before. 

The  evidence  on  behalf  of  appellees  leaves  the  mind  in  great  doubt  whether 
the  note  was  executed  for  a  fair  and  full  consideration  or  not.  It  is  utterly 
impossible  to  now  state  the  accounts  of  these  parties  as  of  the  date  of  the 
note.  Yet  it  is  not  shown  at  all  that  any  item  embraced  in  the  note  was 
improperly  charged  against  the  maker,  or  that  she  failed  to  receive  credit 
for  any  sum  that  she  was  entitled  to.  To  support  the  Judgment  below  neces- 
sarily involves  our  finding  from  the  evidence  that  the  note  is  a  forgery;  that 
it  is  a  purposeful  attempt  of  appellant  to  commit  fraud  against  his  mother, 
having  all  the  moral  Ingrodients  uf  theft,  and  that  appellant,  his  wife  and 
his  son  have,  to  accomplish  these  ends,  added  perjury  to  the  main  offenses. 
We  are  unwilling  to  impose  such  a  finding  in  the  absence  of  evidence  clearly 
establishing  it.  Mere  suspicion,  isolated  transactions,  unexplained  and  un* 
satisfactory,  are  not  enough.  Xo  witness  for  appellees,  nor  all  of  them  to- 
gether, say  enough  to  justify  such  a  grave  conclusion.  The  drouit  court 
must  have  proceeded  upon  the  theory  that  appellant  had  failed  to  satisfacto- 
rily explain  or  show  the  consideration  of  the  note.    He  did  testify  it  was  for 
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monej  advanced  to  his  mother  at  her  request  from  time  to  time,  and  was  the 
result  of  a  settlement  between  them ;  that  he  did  not  keep  books  of  aooonnt 
to  verify  his  statements  is  not  enough  to  condemn  the  transaction  as  unbe- 
lieveable.  There  is  not  enough  evidence  to  support  appellee's  plea  of  no  con- 
sideration, and  the  circuit  court  should  have  adjudged  accordingly. 

Judgment  reversed  and  cause  remanded,  with  directions  to  en  tier  a  judg^ 
ment  in  conformity  herewith. 

Whole  court  sitting. 


SPARKS  V.  WALDEN,  &c. 

(Filed  March  4,  1904— Not  to  be  reported. ) 

Attorney's  fee— In  an  action  by  appellant  to  enforce  a  mortgage  lien  for  » 
balance  of  1270  for  an  alleged  attorney's  fee  and  for  furnishing  a  bail  l)ond,. 
where  it  appears  from  the  evidence  that  the  appellees  were  ignorant  people,, 
one  of  them  being  barely  able  to  write  his  name,  the  other  unable  to  do  80» 
and  that  the  mortgage  was  procured  by  fraud,  it  being  the  belief  of  appellees 
that  its  only  purpose  was  to  secure  appellant  upon  his  making  a  bail  bond^ 
the  judgment  of  the  lower  court  in  favor  of  appellant  for  120  will  not  be  die— 
tvtrbed,  it  appearing  that  $100  was  a  reasonable  fee,  and  that  180  had  beei^i 
paid  the  attorney. 

D.  E.  Rawlings  for  appellant. 

Parker,  Johnson  &  Kvans  for  appellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  James  Sp.irks,  sued  in  the  Laurel  Circuit  Court  to  recover- 
of  the  appellee,  W.  C.  B.  Walden,  $270,  alleged  balance  claimed  by  him  aaaik 
attorney's  fee  for  furnishing  the  appellee  ball  and  defending  him  in  the 
United  States  District  Court  for  the  Eastern  District  of  Kentuoliy  against 
the  charge  of  defrauding  the  United  States  government,  of  which  offense 
appellee  stood  indicted  in  that  court. 

The  petition  sets  forth  the  employment  of  appellant  by  the  appellee  and 
the  undertaking  of  the  former  to  render  the  services  mentioned  for  a  fee  or 
1350,  of  which  amount  ISO  was  paid  at  the  time  of  appellant's  employment^ 
and  that  as  security  for  the  remaining  t270,  and  to  indemnify  appellant 
against  loss  upon  the  ball  bond  to  be  furnished  by  him  for  the  appearance  of 
appellee  to  answer  the  indictment  in  the  Federal  court,  appellee,  together 
with  his  wife,  Qumi  Walden,  executed  and  delivered  to  appellant  a  mortgage 
upon  certain  lands  and  personal  property  therein  described,  which  was  ac- 
knowledged and  recorded  as  required  by  law.  It  Is  also  averred  in  the  peti- 
tion that  appellant  obtained  a  transfer  of  the  indictment  and  prosecution  of 
appellee  from  Catlettsburg  to  Lebanon,  after  which  he  furnished  for  him  the 
bail  bond  as  agreed,  and  thereby  secured  his  release  from  prison,  and  finally 
that  he  made  defense  for  him  upon  the  trial  had  under  the  indictment,  but 
that,  notwithstanding  appellant's  full  compliance  with  his  contract  with  the 
appellee,  the  latter  had  wholly  failed  to  pay  him  the  1270, 1)alance  of  the  fe» 
due  him.    Wherefore,  he  prayed  judgment  against  appellee  for  that 'sum,  for- 

vol.  25—122 
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'  ilfe'^Viforoeiiient  of  the  mortgage  given  as  alleged  to  secorar  H»  paTinent,  anci 
'  for  A  specific  attachment  against  the  personal  property  conveyed  by  the  morc- 
4Eage  as  authorized  by  section  249,  Civil  Code. 

The  specific  attachment  was  issued  and  certain  of  the  penonal  property 
described  in  the  mortgage  was  taken  by  the  sheriff  under  it,  and  thereafter 
placed  in  the  hands  of  a  receiver,  by  whom  it  was  sold  under  ad  order  of 
court.     Answer  was  filed  to  the  petition  by  the  appellee,  W.   C.    B.  Walden, 

•  and  Qumi  Walden,  his  wife  (she  having  been  made  a  party  to  the  action  by 
-appellant),  wherein  it  was  denied  that  the  appellee,  W.  C.  B.  Walden.  agreed 

to  pay  appellant  S350  as  a  fee  for  the  alleged  services  to  be  performed  for  him, 

-  or  that  he  was  indebted  to  appellant  In  the  sum  of  1270,  or  any  other  sum  ex- 

-  needing  t20  as  a  balance  due  upon  such  fee. 

In  addition  it  is  averred  in  the  answer  tiiat  the  appellee,  W.  C.  B.  Walden, 

•  through  his  brother-in-law,  Alexander  Smith,  did  employ  appellant  to  make 
'  for  him  H  bail  bond,  and  assist  in  his  defense  in  the  prosecution  against  him 

in  the  Federal  court,  for  which  he  was  to  be  paid  tlOO,  and  this  sum  appel- 
lant agreed  to  accept  in  full  payment'  of  his  services,  and  ISO  thereof  Whs 
then  and  there  p.<%ld  him  by  Alexander  Smith  for  appellee,  leaving  only  $30 
'  of  the  agreed  fee  unpaid.  It  is  further  averred  in  the  answer  that  the  mort- 
gage was  executed  by  the  appellee  for  the  sole  purpose  of  indemnifying  ap- 
pellant against  loss  by  reason  of  his  suretyship  upon,  and  the  furnishing  of. 
the  bail  bond,  and  that  appellees  executed  the  mortgage  without  any  know- 
le^ige  of  the  fact  that  it  contained  the  provision  that  it  was  also  given  to 
secure  the  appellant  in  the  attorney's  fee:  that  appellees  are  both  illiterate, 
the  appellee,  W.  C.  B.  Walden,  being  barely  able  to  write  his  name,  and  his 
wife  wholly  unable  to  do  so,  and  that  in  obtaining  their  signatures  to  and 
■acknowledgment  of  the  mortgage,  the  appellant  practiced  upon  them  a  fraud, 
in  that  he  falsely  represented  to  them  that  the  only  purpose  of  the  mortgage 
'^vas  to  secure  him  against  loss  as  to  the  bail  bond,  and  to  prevent  the  Fed- 
•^ral  government  from  levying  on  and  selling  the  property  of  the  appellee, 
y^.  C.  B.  Walden,  in  satisfaction  of  a  judgment  which  it  had  obtained  against 
him  on  a  forfeited  bail  bond ;  and  further,  that  there  were  no  exemption  al- 
lowed a  housekeeper  with  a  family  under  the  laws  of  the  United  States.  It 
is  also  averred  In  the  answer  that  api>ellees  were  induced  to  execute  the 
mortgage  by  the  foregoing  alleged  false  and  fraudulent  representations  of 
■  appellant,  and  that  they  would  not  have  done  so  if  they  had  known  that  it 
gave  a  lien  upon  their  property  to  secure  a  fee  to  the  appellant. 

It  is  denied  in  the  answer  that  appellant  ys&s  present  or  rendered  any  as- 
sisttince  to  the  appellee,  W.  C.  B.  Walden,  in  the  trial  of  his  case  in  the  Fed- 
eral court,  or  that  he  rendered  him  any  service  as  an  attorney  except  lo  pro- 
vide him  a  lx)nd  to  secure  his  release  from  jail  pending  the  trial  of  the  in- 
dictment. Upon  the  contrary,  it  is  averred  by  appellees  that  the  appellte, 
"W.  C.  B.  Walden,  employed  the  Ipw  firm  of  O'Neal.  Parker  &  Trosper  to  de- 
fend him  in  the  trial  of  his  case  in  the  Federal  court,  and  they  did  perform 
that  service  for  him  under  such  employment,  though  there  was  little  for  them 
to  do,  as  appellee  pleaded  guilty  to  the  charge  against  him,  and  by  reason 
thereof  received  the  lowest  penalty  that  could  be  inflicted  under  the  law, 
•which  was  confinement  for  one  year  in  the  penitentiary.  Themat^erial  aver- 
.xnents  of  the  answer  were  denied  by  reply,   and  after  the  taking  of  prcof  by 
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l)oth  parties  the  cause  was  submitted  for  trial,  whereupon  the  lower  oouit 
vendered  judgment  iu  appellant's  favor  for  $20,  the  amount  remaining  un, 
paid  of  the  1100  admitted  by  the  appellees  to  have  been  promised  him.  Being 
dissatisfied  with  the  judf^ment  of  the  lower  court,  appellant  insists  that  i% 
should  be  reversed. 

Appellant  testified  in  substance  that  the  contract  of  employment  was  made 
with  him  by  Alexander  Smith,  the  brother-in-law  of  the  appellee,  W.  C.  B. 
l^alden,  but  that  Smith  was  unwilling  to  agree  to  the  payment  of  a  greater 
sum  than  1100,  yet  did  agree  that  the  amount  of  the  fee  over  and  above  the  1100 
should  be  left  for  adjustment  between  appellant  and  appellee,  W.  C.  B.  Wal« 
den,  when  the  latter  and  his  wife  should  execute  the  mortgage.  This  state- 
ment was  denied  by  Smith,  who  testified  that  the  flOO  was  the  only  fee  dis- 
•cussed  or  agreed  upon;  that  that  sum  was  accepted  by  appellant  in  full  for 
the  services  to  be  performed  by  him  under  the  employment,  and  that  he  then 
paid  him  $80  of  the  f  100  thus  agreed  upon. 

Smith  also  testified  that  the  mortgage  was  to  be  given  only  for  the  purpose 
of  affording  appellant  indemnity  against  loss  as  bail  for  appellee,  W.  C.  B, 
Walden,  and  to  protect  the  property  of  appellees  from  seizure  and  sale  at  the 
bands  of  the  Federal  government  in  satisfaction  of  its  judgment  against  ap* 
iwllee,  W.  C.  B.  Walden. 

The  appellee,  W.  C.  B.  Walden."  was  in  the  penitentiary  at  Atlanta,  Ga,, 
when  the  depositions  were  taken  in  this  clise,  and  his  deposition  does  not 
appear  in  the  record;  in  fact  it  was  not  taken,  but  that  of  his  wife  does  ap« 
pear  in  the  record,  and  it  shows  th^t  she  did  not  know  that  a  lien  waB 
given  by  the  mortgage  to  secure  an  attorney's  fee,  but,  upon  the  contrary, 
that  she  was  induced  by  the  appellant  to  believe  that  the  mortgage  was  to 
secure  him  against  loss  on  the  bond,  and  to  protect  her  husband's  property 
from  the  officers  of  the  Federal  government.  The  on^y  other  person  present 
at  the  time  of  the  employment  of  appellant  by  Smith  was  one  Oris  Jackson, 
who  was  an  occupant  of  appellant's  office.  Jackson,  at  appellant's  dictation, 
wrote  the  receipt  that  was  given  Smith  for  the  tSO  paid  appellant  on  the  fee. 
This  witness  corroborated  appellant,  but  as  he  was  impeached  by  proof  of 
his  conviction  of  a  felony,  it  is  highly  probable  that  the  chancellor  gave  hlB 
•testimony  very  little  weight. 

There  are  several  circumstances  of  more  than  ordinary  significance  con- 
nected with  the  transactions  between  the  parties  to  this  litigation  that  are 
apparently  corroborative  of  Smith's  version  of  the  contract,  and  doubtlesa 
had  some  influence  upon  the  conclusions  of  the  chancellor.  For  example, 
if,  as  contended  by  appellant,  he  advised  Smith,  appellee's  agent,  that  hla 
entire  fee  under  his  employment  by  the  appellee,  W.  C.  B.  Walden,  would 
be  1360,  that  Is,  1^70  in  addition  to  the  t80  then  paid  him  by  Smith,  why  did 
he  not,  in  subsequently  preparing  the  mortgage  for  appellee's  signature  and 
acknowledgment,  insert  in  it  the  amount  of  his  fee?  Or,  if  the  amount  of 
the  fee  was  known  to  the  appellees  before,  or  when  they  executed  the  mort- 
gage,  why  did  appellant  not  require  them  to  execute  a  note  for  it?  Again, 
the  service  performed  by  appellant  under  his  employment  was  greatly  dis- 
proportionate to  the  amount  claimed.  The  services  rendered  may  have  been 
worth  1 100.  They  certainly  were  not  worth  $850.  Appellant  claims,  how- 
•ever,  that  though  he  was  not  present  at  the  trial  of  appellee,  W.  C.  B.  Wal« 
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den,  he  employed  one  Bruner  to  assist  him  in  the  case,  in  some  way  nsex^ 
plained,  and  that  at  the  time  of  his. (appellant's)  employment  he  informe<S 
Smith  that  he  would  have  to  employ  Bruner,  and  pay  him  tUK).  But  he  doe» 
not  contend  that  Smith  or  his  principal  agroed  to  the  employment  of  Bruner- 
or  undertook  to  pay  him.  Besides.  Smith  denies  that  he  was  told  of  the 
supposed  necessity  for  the  employment  of  Bruner,  and  even  if  Bruner  wa» 
employed  by  appellant,  as  claimed,  the  appellee  was  not  liable  for  the  cost  or 
Buoh  employment  unless  he  consented  thereto,  with  knowledge  that  he  would^ 
be  expected  to  pay  lor  the  services  rendered  by  Bruner. 

There  is  yet  to  be  mentioned  a  fact  which  was  no  doubt  all  powerful  in  its- 
influence  upon  the  mind  of  the  chauoellur  in  the  determination  of  this  case. 
We  refer  to  the  receipt  that  was  given   by  appellant  to  Smith  at  the  time  or 
the  payment  by  the  latter  of  the  ISO.     Its  language  is  as  follows: 

*'Beceive<l  of  Alex.  Smith  the  sum  of  ISO  as  part  payment  of  a  fee  in  the- 
representation  of  W.  C.  B.  Walden,  charged  with  violation  of  the  statute- 
pending  in  the  Catlettsburg  United  States  Court*  and  lam  tO'furnish  a  boncl 
for  said  Walden,  and  he  is  to  execute  to  me  a  mortgage  to  secure  me  ivb 
doing  so  on  his  property.  The  fee  is  to  be  |20,  paid  in  cash,  as  a  fee  to  re- 
present said  Walden. 

"This  the  5th  day  of  June,  1902. 

"JAMES  SPARKS." 

The  receipt  is  awkwardly  expressed,  yet  it  is  reasonably  clear  in  its  mean- 
ing In  three  respects:  It  shows  the  |80  paid  appellant  by  Smith  constitntecfc 
the  fee  he  was  to  receive,  except  $30.  Also  that  the  one  fee  was  to  compen- 
sate him  for  furnishing  the  bond  and  representing  or  defending  the  appellee, 
W.  C.  B.  Walden,  upon  the  trial.  And  finally,  that  the  only  purpose  of  the- 
mortgage,  as  expressed  thei'ein,  was  to  secure  him  in  furnishing  or  going  od 
the  bond.  As  stated,  the  language  of  the  receipt  was  dictated  by  appellant, 
who  is  a  lawyer,  and  it  was  manifestly  his  intention  that  it  should  recite  the- 
agreem en t  entered  into  between  himself  and  Smith,  the  agent  of  appellee,  W. 
C.  B.  Walden. 

A  careful  nxamlDation  of  the  record  convinces  us  that  the  judgment  of  the- 
ohancellor  is  sustained  by  the  evidence,  and  it  is,  therefore,  aflSrmed. 
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(Filed  March  8,  1901.) 

Lands— Where  appellant  bought  of  appellees  lots  at  the  price  of  1100,  they 
Bgreeing  that  upon  its  payment,  on  October  1,  1899,  they  would  make  him 
A  deed,  he  paid  tlO,  and  paid  the  taxes  for  several  years  while  in  possession, 
when  appellees  forcibly  took  possession  of  the  lots,  in  an  action  by  him  for 
a  specific  execution  of  the  contract,  alleging  his  willingness  and  ability  to 
pay  the  balance  of  the  consideration,  and  that  he  had  afterward  got  the- 
money  and  sent  it  to  appellees  who  would  not  receive  it,  it  was  error  for  the 
chancellor  to  sustain  a  demurrer  to  his  petition  upon  those  allegations.  Such 
an  allegation  is  not  a  good  legal  tender,  but  it  shows  such  a  state  of  case  as- 
In  equity  should  excuse  a  better  tender,  leaving  the  rights  of  the  parties  to 
be  adjusted  by  the  chancellor. 

Burnam  &  Moberley  for  appellant. 
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-^.  C.  &  B.  M.  Ghenault  for  appellees. 
Appeal  from  Madison  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Bear.     . 

Harris  bought  of  Qreenleaf  three  lots  at  |B6  each,  and  executed  his  notes, 

rith  two  of  his  children  as  ooiobligors,   for  the  purchase  price.    Greenleaf 

'^zeouted  a  bond  for  title,  stipulating'  that  ^'said  Greenleaf  is  and  be  not  re* 

<iulred  to  make  said  deed  until  all  the  175  is  paid  in  full. "    Harris  was  put 

«lnto  irossession;    Later,  he  says,  he  was  induced  to  sign  another  paper  with 

Cj^reenleaf  and  Evans,  whereby  tfa«  latter  agreed  to  sell  to  Harris  the  same 

&ote  at  the  price  of  $100  in  the  aggregate,  to  be  paid  October  1.  1800.    In  that 

^aper  it  was  covenanted  that  on  payment  of  said  sum   Greenleaf  and  Evani 

'vrere  to  make  Harris  a  good  and  sutticient  warranty  deed.  But  it  'was  further 

-«tlpulated  that  in  event  Harris  failed  to  pay  the  f  100  as  agreed,  that  he  thereby 

Tellnquished  all  rights  or  claim  to  the  land,  and  was  to  **give  up  his  con- 

iraot  and  also  peaceful  possession  of  said  land  without  any  recourse  at  law 

-Or  in  any  other  way.  * ' 

Harris  paid  $10  of  the  purchase  price,  and  paid  the  tax  for  the  two  or  three 
years  while  in  possession,  but  failed  to  pay  as  required  by  the  contracts. 
He  avers  that  thereupon  appellees  forcibly  took,  and  now  keep,  the  possession 
-of  the  lots.  He  brought  this  suit  in  equity  for  a  speoiflc  execution  of  the 
-original  contract  of  purchase,  alleging  his  willingness  and  ability  to  pay  the 
balance  of  the  consideration,  and  asking  an  accounting,  and  credit  for  the 
-^alue  of  the  use  of  the  lots  during  the  time  that  he  was  wrongfully  kept  out 
•of  possession  by  defendants. 

A  demurrer  was  sustained  to  his  petition,  and,  failing  to  amend,  it  was 
^lismissed.  From  the  arguments  here  we  assume  the  ground  of  the  demurrer 
tipon  which  the  court  held  the  petition  defective  was  because  of  the  failure  of 
<the  plaintiff  to  allege  that  he  had  tendered  the  balance  of  the  purchase  price, 
-and  because  he  failed  to  tender  it  with  his  petition.  Appellees  contend  that 
before  the  vendee  in  a  contract  for  the  sale  of  land  can  maintain  an  action 
for  its  specific  execution  he  must  show  not  only  that  it  is  fair  and  reason- 
-able,  but  that  he  has  been  duly  diligent,  and  has  performed,  or  has  offered 
to  perform,  the  conditions  imposed  on  him  by  the  contract,  and  that  in  the 
matter  of  the  payment  of  the  consideration  the  only  sufScient  offer  of  per- 
formance is  a  legal  tender  of  the  balance  of  the  purchase  price. 

While  it  is  true  that  where  a  right  is  made  dependent  upon  the  payment  of 
money  the  general  rule  is  that  an  action  can  not  be  maintained  to  enforce 
-such  right  without  allegation  of  a  tender  of  the  money,  yet  in  equity  thia 
fundamental  rule  is  subject  to  niodiflcati<ous  and  exceptions.  If  the  party 
suing  avers  that  he  is  ready  and  willing  to  do  all  the  acts  required  of  him 
in  the  specific  execution  of  the  contract  according  to  its  terms,  it  may  be  en- 
'forced,  other  equitable  requirements  being  satisfied.  In  general,  the  rules  of 
equity  governing  an  actual  tender  are  not  so  stringent  as  those  of  the  law. 
In  discussing  the  necessity  of  an  actual  tender  in  contracts  in  which  time  la 
not  essential  It  is  admitted  in  the  note  to  section  1407,  Pomeroy's  £q.  Jur., 
that  the  American  decisions  are  conflicting  on  the  subject.  But  the  author 
-declares  that  a  certain  "group  of  decisions  adopts  a  rule  more  in  accordance 
with  the  principles  of  equity,  viz.,  that  in  such  contracts  an  actual  tender 
«r  demand  by  the  plaintiff  prior  to  the  suit  is  not  essential.    It  is  enough 


19#2  HABBIS  V.  aBBSNLEAF.  ftO. 

that  he  was  ready  and  williDg,  and  offered  at  the  time  specified,  and  erei^ 
that  he  is  ready  and  willing  at  the  time  of  bringing  the  suit,   unless  his- 
rights  have  been  lost  by  laohes,  and  that  he  offers  to  i>erform  in  his  pleadinjc. 
The  plaintiff's  performanoe  will  be  provided  for  in  the  decree  and  his  pre- 
vious neglect  will  only  affect  his  right  to  costs.'' 

Among  the  numerous  decisions  cited  as  supporting  the  text  is  the  case  froiD 
this  court  of  Woodson  v.  Scott,  1  Dana,  470.  The  author  adds,  in  which  w»- 
OO&our:  '*This  is  unquestionably  the  true  equitable  doctrine." 

The  case  of  Hart  v.  Brand,  1  Mar. ,  169,  is  enough  like  this  one  to  make  its- 
lirinclples  applicable.  }iart  covenanted  to  convey  to  Brand  a  certain  tract  of 
land  at  $26  per  acre,  payable  in  installments.  The  land  was  to  be  conveyed 
Ulion  payment  of  the  first  installment,  the  purchaser  to  give  a  deed  of  traot 
to  secure  the  deferred  payments.  Tbv  oironit  court  decreed  the  execution  or 
the  contract,  and  Hart  appealed.  There  was  not  a  tender  by  the  vendee  of 
the  purchase  money,  that  is,  there  was  not  a  legal  tender,  though  the  ven- 
dee  having  the  money  at  deposit  with  a  banker  offered  a  check  upon  the  lat- 
ter, which  the  vendor  refused,  and  would  not  wait  till  the  specie  could  b»> 
got  from  the  bank  so  as  to  make  the  tender  good.  The  vendor  at  the  same- 
time  tendered  his  deed.  In  fine,  there  was  an  apparent  technical  compli- 
ance by  the  vendor  and  noncompliance  by  the  vendee,  from  which  the 
Vendor  assumed  that  he  was  absolved  from  the  contract.  It  does  not  appear- 
that  any  other  tender  was  attempted,  and  the  vendee  brought  his  suit  for- 
ipecific  execution.  The  absence  of  the  tender  was  relied  on  in  defense.  The 
oourt  said:  "Whether  equity  ought  to  give  the  relief  sought  surely  depends, 
on  the  circumstances  of  the  case. ' ' 

And  we  may  add  that  this  Is  the  universal  rule.  After  showing  a  vali»> 
effort  by  the  vendee  to  make  a  valid  tender,  and  the  vendor's  leaving  with- 
out giving  him  further  chance  to  complete  it,  the  oourt  went  on  to  say :  "Bat 
the  agreement  did  not  depend  on  the  payment  of  the  money  as  a  oondition^ 
precedent,  whereby  the  mere  casual  failure  to  make  payment  on  the  precise 
day  should  render  it  invalid.  It  is  sufficient  to  justify  the  aid  of  a  court  or 
chancery  that  the  purahaser  has,  with  good  faith,  shown  a  willingness  and 
readiness,  without  injury  to  the  vendor,  to  perform  substantially  the  agree- 
ment." 

The  court  lays  some  stress  on  the  fact  of  the  vendor's  having  been  instru- 
mental in  a  measure  in  producing  the  delay,  "giving  countenance  thereto  hy 
lying  back."  In  Hunter  v.  Daniel,  4  Hare,  420,  80  Eng.  Gh.  Bep.,  430,  a 
case  very  much  like  this  one  in  lacking  a  tender  by  the  plaintiff  before  suiv 
brought  for  specific  performance,  the  argument  was  submitted  that  payment*, 
was  a  condition  precedent  to  the  right  of  the  plaintiff  to  call  for  the  execu- 
tion of  the  agreement,  and  it  was  argued  that  the  bill  could  not  properly  be 
filed  before  the  plaintiff  had,  out  of  court,  fully  performed  his  agreement. 
The  court  responded:  '*The  general  rule  in  equity  certainly  is  not  of  that 
Btrict  character.  A  party  filing  a  bill  submits  to  do  everythitag  that  is  re- 
quired of  him ;  and  the  practice  of  the  court  is  not  to  require  the  party  to 
make  a  formal  tender  where,  as  in  this  case,  from  the  facts  stated  in  the 
bill,  or  from  the  evidence,  it  appears  that  the  tender  would  have  been  a 
mere  form,  and  that  the  party  to  whom  it  was  made  would  have  refused  t<^ 
accept  the  money. ' ' 
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The  oase  of  Webster  v.  French,  11  111.,  264*279,  contains  a  very  full  and  in« 
terestlng  discussion  of  this  question.    A  number  of  oases  are  examined  and .: 
applied,  some  of  which  were  thought  to  be,  though  in  fact  were  not,  opposed  : 
to  the  conclusion  reached  by  the  court,  among  the  number  being  Jarboe  t. 
MoAlie's  Heirs,  7  Bed  Mon.,  979.    l^e  o6urt,  Speaking  tlwcoilgh  Mr.,  Justice  - 
Catron,  thus  announced  its  conclusion:  "The  result  of  my  examination  of  ' 
this  subject  clearly  shows  that  the  court  of  chancery  is  not  bound  down  by- 
any  fixed  rules  on  this  subject,  by  which  it  will  allow-  the  substantial  enda- 
of  justice  to  be  perverted  or  defeated  by  the  omission  of  an  unimportant  or 
useless  act,  which  nothing  but  the  merest  technicality  could  require.    The- 
money  may,  at  any  time,  be  ordered  to  be  brought  into  court,  whenever  th& 
rights  of  the  opposite  party   may  require  it;  but  while  he  is  insisting  that, 
the  money  is  not  his,  and  that  he  is  not  bound  to  accept  it,  it  would  seem^ 
to  be  a  matter  of  no  great  consequence  to  him  whether  it  is  in  the  custody  off 
the  court  or  not.    The  court  possesses  a  liberal  and  enlarged  discretion  oBi 
this  subject,  by  the  proper  exercise  of  which  the  rights  of  all  parties  may  be* 
protected."    To  the  same  effect  are  Brock   v.  Hidy,  18  Ohio  St.,  806,   ancll 
Deichmann  v.  Deichmann,  49  Mo.,  107. 

The  following  allegations  of  the  petition  in  the  case  at  bar  bear  on  the 
question  being  considered:  ** Plaintiff  further  states  that  afterward,  and. 
while  he  was  in  possession  of  said  lots  of  ground,  to  wit,  on  the  16th  of  Jan- 
uary, 1900,  he  again  saw  defendant  Greenleaf  and  paid  him  110,  for  which 
said  Greenleaf  executed  to  him,  on  the  16th  of  JanuaxT,  1900,  the  receipt  filed 
herewith  (marked  Z)and  signed  Evans  and  Greenleaf,  and  said  defendant 
Greenleaf  then  agreed  with  plaintiff  he  should  have  a  prolongation  of  the 
time  in  which  to  pay  for  this  land,  and  stating  that  he  would  not  have  any 
wrong  done  plaintiff,  but  his  deed  should  be  made  to  him;  and  the  plaintiff 

remained  in  possession  of  his  lots  of  ground  until day  of ,  1901, 

when  defendant  Evans  arbitrarily,  and  without  any  legal  authority  whatso- 
ever, and  against  the  rights  and  consent  of  this  plaintiff,  took  forcible  posses- 
sion of  same,  and  by  his  laborers  and  employes  has  been  using  same  and  get- 
ting the  rents  and  benefits  of  same,  and  claiming  that  under  the  contract  of 
April  6,  1899,  they  belong  to  defendants,  and  that  plaintiff  has  now  no  right 
to  said  land  or  to  a  deed  for  same.  Plaintiff  afterward,  through  a  friend, 
got  the  money  and  offered  to  pay  Greenleaf,  and  defendant  Evans  would  not 
agree  to  it.  *  •  •  Plnintiff  is  ready  and  willing  to  do  what  is  fair  and 
equitable,  and  to  pay  what  is  justly  due'  defendants,  after  the  deduction  of 
what  is  reasonable  and  just  for  the  use  of  same  during  the  time  possession 
had  been  withheld  from  him." 

Appellees  argue  that  that  is  not  a  good  allegation  of  a  legal  tender.      It  is:. 
not.     Nor  do  we  understand  that  it  was  so  intended  by  the  pleader.     But  in 
our  opinion  it  does  show  such  a  suite  of  case  as  in  equity  should  excuse  a . 
better  tender,  leaving  the  rights  of  the  parties  to  be  adjusted  and  enforced. 
by  the  chancellor  by  appropriate  decree,  as  was  done  in  Hart  v.  Brand,  supra. 

The  provision  in  the  last  contract,  if  there  be  anything  to  support  that  in- 
strument, for  the  vendee  to  forfeit  his  contract  and  all  rights  under  it,  in- 
cluding possession  of  the  lots,  upon  nonpayment  of  the  full  purchase  price  at 
the  time  indicated  in  the  paper,  was  merely  a  form  of  additional  security. 
Of  a  somewhat  similar  arrangement  this  court  in   Kercheval  v.  Swope,  6. 
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Jton.,  867,  quoted  approTlnglj  the  following  language  of  Lord  Clnnce 
Harwlok  in  Vernon  v.  Stephens,  8  Pr.  Wins.,  66:  ''If  the  defendant  has 
money  and  interest  and  costs,  he  will  have  no  reason  to  complain  of  hai 
mlfored;  on  the  contrary,  it  would  be  a  very  great  hardship  on  the  plai: 
to  loee  all  the  money  he  has  paid;  lapse  of  time  in  payment  inay  b«>  r^ 
IMiMed  with  interest  and  costs.  And  as  to  these  agreements,  they  w<>iv 
Infeeoded  only  as  a  security  for  payment  of  the  money,  which  end  is  ansv 
fby  the  payment  of  principal,  interest  and  costs." 

Of  the  principal  case  on  this  point  this  court  said:  *'The  payment  of 
money,  after  Swope  should  enter  for  default  of  payment,  was  cont«iupla 
«]id  that  Swope *s  entry  and  holding  the  land  and  improvements  was  i: 
•^Qoed  as  a  security  and  incentive  to  payment  by  Kercheval,  but  was  d« 
tended  to  vacate  the  agreement.  And  if  it  had  been,  a  court  of  equity  o 
to  relieve  against  a  hardship  and  penalty,  so  grievous  to  the  one  party,  \f 
'tbe  ocher  party,  Swope,  had  received  part  performance,  and  held  the  i 
>for  the  money,  not  vacated  or  released,  nor  extinguished  by  such  entry 
tiielaod.*'    (Page  371.) 

True  in  this  case  the  cash  payment  was  only  110  and  taxes  of  dd 
-amount.  But  that  was  by  no  means  all  that  api>ellant  was  made  to  f< 
•tqr  the  contract  if  the  averments  of  this  petition  be  taken  as  true,  a> 
inttflt  be.  for  he  says  that  the  lots  had  increased  in  value  till  tbey  are  ^ 
^87ft.  So  he  would  lose  that  enhancement,  which  was  undoubtedly  hi^ 
(he  paid  the  purchase  money. 

Appellees  contend   that  this  enhancement  of  value  alone    Is  an  equi 
consideration  against  the  enforcement-  of  the  contract.     Where  con?. 
have  so  materially  altered  between  the  making  of  a  contract  and  a  dt^ 
motion  to  enforce  It  that  it  would  be  unjust  to  the  resisting  party  to  ct 
ite  execution,  a  court  of  chancery  may,  and  should,  refuse  Its  aid    in  ^ 
Ing  It     But  generally  mere  increase  in  value  of  the  property  sold.  h.i 
tng  before  the  specific  enforcement  is  sought,  but  after  the  vendee  has 
performed  and  is  bound  for  the  purchase  price,  and  where  his  delay  iu 
ing   to  pay  the  balance   is  not  unreasonable  and  not  in  bad  faitlt; 
enouKh  to  stay  the  chancellor's  hand.     People  buy  and  sell  with  an  < 
tl^  of  nnturnl  increase  or  foil  iu  values.     If  the  value  of  the  lots  hii 
naturally  ever  so   low   it  would   have  constituted  no   defense   to    am 
brought  by  the  vendors  to  collect  the  purchase  money.  As  held  by  tin 
of  Appeiils  of  New  York  in  Prospect,  &c.,  R.  R.    Co.   v.    Coney  Islai 
R.  R,  (>).,  1  Am.  &  Kng.  Dtcisions   In   P^quity,    888,  generally  a  c«>i 
to  be  judged  as  of  the  lime   at   which   it  was  entered  into,  and  if  fa 
made,  tht*  fact  that  it  has  become  a  hard  one  by  force  of  subsequent  I 
stances  or  changing  events  will  not  necessarily  prevent  its    spt.>cifl^ 
luance.  It  is  stnt^l  that  the  exception  to  the  foregoing  rule  is  where 
stances  arising  subsequent  to  the  making  of  the  contract  are  such 
enforcement  woul<l  be  a  great  hardship  to  the  defendant,  and  be  of 
no  benefit  to  the  plain tlflf.     We  are  of  opinion  that  the  demurrer  sho* 
tieen  overruled. 

Judgment  reversed  and  cause  remanded  for  proceedings  not    inc^ 
iiierewith. 
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BICKEL.  &c.  V.  BICKEL,  EXOB,  &c. 
(Filed  MArch  8,  1904— Not  to  be  reported. ) 

1.  Husband  and  wife— Insurance— In  an  action  by  the  wife  against  the  de- 
ceased husband's  executor,  in  which  she  sought  to  recover  the  part  of  an  in- 
surance policy  which  was  payable  to  his  deceased  former  wife,  the  lower 
court  erred  in  adjudging  that  under  the  "Weisstnger  Act"  he  had  the  right 
to  dispose  of  his  personal  property  with  a  view  of  defrauding  his  wife  in  her 
marital  rights,  because  it  was  not  intended  by  this  statute  that  either  the 
liusband  or  wife  should  intentionally  commit  a  fraud  upon  the  other  in  the 
disposition  of  their  personal  property. 

2.  Assignment  of  Insurance  policy— An  assignment  of  an  insurance  policy 
by  one  on  the  evening  before  his  death  on  the  next  day  will  not  be  upheld 
where  the  evidence  conduced  to  show  that  he  was  not  In  such  condition  of 
mind  as  to  understand  the  nature  and  effect  of  the  transaction  that  he  en- 
tered into.  ■    .  . 

3.  Attorney's  fee— An  allowance  of  $600  to  an  excutor  was  excessive  where 
.  it  was  upon  a  basis  of  his  collection  of  $10,000,  where  it  appears  that  $7,700 
of  it  never  passed  through  his  hands, but  was  paid  direct  to  a  trust  company. 

Burnett  &  Burnett  for  appellants. 

Wm.  Furlong  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

In  the  month  of  October,  IfiOO,  Jacob  Bickel  died,  leaving  a  widoAV,  five 
children  and  one  grandchild,  the  child  of  a  daughter,  Mrs.  Haller.  He  left 
considerable  real  estate  and  some  personalty,  amounting  in  all  to  $40,000  or 
^60,000.  His  Indebtedness,  as  shown  from  the  record,  amounted  to  $30,000  or 
more.  There  were  three  policies  on  his  life  amounting  to  $5,000  each.  One 
was  payable  to  his  oldest  son,  Henry,  about  which  there  is  no  dispute.  The 
second  one  was  made  payable  to  his  wife,  Caroline,  and  his  children.  Caro- 
line died  several  years  before  his  death,  and  he  had  married  again,  his  last 
wife  being  Louise  Haller.  She  claims  that  she  was  entitled  to  a  portion  of 
this  policy,  the  same  that  Caroline  would  have  received  if  she  had  survived 
her  husband,  and  cites  several  authorities  which  she  claims  supports  her  con- 
tention. The  authorities  referred  to  apply  to  benevolent  orders  or  insurance 
companies,  the  charter  of  which  company  directs  that  the  amounc  of  the  cer- 
tiflcate  should  be  paid,  at  the  death  of  each  member,  to  his  family.  But  the 
insurance  in  this  case  was  not  in  such  a  company;  at  least  there  was  nothing 
in  the  record  showing  that  there  was  such  a  requirement  in  its  charter. 
When  Ciiroline  died  her  interest  in  the  policy  survived  to  the  children.  The 
lower  court  adjudged  this  policy  to  belong  to  the  five  boys  and  Alberta  May 
Haller,  his  grandchild,  in  equal  portions.  The  third  and  last  policy  was 
made  payable  to  his  executor  or  administrator.  On  the  evening  before  the 
death  of  Jacob  Bickel  on  the  next  day  he  made  an  ussignment  of  this  policy 
to  his  five  boys.  The  appellant,  his  widow,  and  the  Louisville  Trust  Co., 
as  guardian  for  Alberta  May  Haller,  contested  this  assignment,  both  claim- 
ing that  at  the  time  the  assignment  was  attempted  to  be  made,  by  reason  of 
his  mental  and  physical  condition,  he  was  incompetent  to  transact  business 
of  any  kind,  and  also  that  it  was  attempted  to  be  done  in  fraud  of  their 
rights.     The  lower  court  determined  that  it  was  done  in  fraud  of  the  rights 
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of  his  widow  and  was  so  intended,  bat  held  that  under  the  statute,  known 
as  the  "Weissinger  Act,"  of  1894  he  had  the  riicht  to  dispose  of  bis  peisonal 
property  with  a  view  and  purpose  of  defrauding  his  wife  in  her  marital 
rights;  that  this  sfHtute  changed  the  law  in  this  respect,  and  that  prior  to 
that  time  he  did  not  have  such  right. 

That  part  of  tbe  statute  referred  to  reads  as  follows:  *' Marriage  shall  give- 
to  the  husband,  during  the  life  of  the  wife,  no  estate  or  interest  in  the  wife's- 
property,  real  or  personal.  *  *  *  She  shall  hold  and  own  all  her  estate^ 
to  her  separate  and  exclusive  use  and  free  from  the  debts,  liabilities  and  cod- 
trol  of  her  husband.  A  married  woman  may  take,  acquire  and  hold  proper^^ 
real  or  personal,  by  gift,  devise  or  descent,  or  by  purchase,  and  she  may  in 
her  own  name,  as  if  she  were  unmarried,  sell  and  dispose  of  her  personal 
property. ' ' 

In  our  opinion  the  lower  court  erred  in  its  construction  of  this  statute.  It 
Is  true  it  placed  the  husband  and  wife  upon  an  equal  footing  with  respect  to 
their  property  rights  and  interests.  Under  the  present  statute  each  has  the 
right  to  dispose  of  their  personal  property  without  the  consent  of  the  other, 
but  it  was  not  intended  by  this  statute,  nor  can  it  be  implied  therefrom,  that 
either  or  both  of  them  have  the  right,  in  the  disposition  of  their  personal 
property,  to  intentionally  commit  a  fraud  upon  the  other,  or  upon  any  one. 
As  to  the  mental  and  physical  condition  of  Jacob  Bickel  at  the  time  of  the 
assignment  of  the  policy  we  can  not  concur  with  the  finding  of  the  lower 
court  thereon.  While  it  is  true  that  his  five  boys,  who  were  present  at  the 
time  of  the  assignment,  with  their  lawyer,  which  occurred  at  8  or  9  o'clock 
on  the  night  before  he  died,  testified  that  he  was  not  dangerously  sick  and 
was  rational,  and  knew  perfectly  well  what  he  was  doing,  and  was  compe- 
tent to  do  business,  yet,  taking  into  consideration  all  the  evidence  as  to  how 
they  happened  to  arrive  there  together  on  that  night  with  their  lawyer,  and 
all  of  them  remaining  in  the  kitchen  except  one,  until  his  wife  went  to 
bed,  and  all  the  other  attendants  had  left  for  home,  before  mentioning  the 
subject  to  hlin,  together  with  the  evidence  of  his  incompetency,  especially 
that  of  the  two  attending  physicians,  we  are  convinced  that  Jacob  Bickel 
was  not  in  a  niental  sttite  to  understand  the  nature  and  effect  of  the  transac- 
tion that  he  entered  into. 

It  appears  that  his  condition  was  such  that  the  family  were  not  willing  to 
risk  the  case  with  the  regular  family  physician,  Dr.  Kelly,  and  Dr.  Warner 
was  called  as  consulting  physician.  They  arrived  about  6  or  7  o'clock  in  the 
evening,  a  few  hours  before  t.hp  assignment  was  made.  It  is  shown  that 
these  physicians  have  no  interest  in  the  result-  of  this  litigation.  We  quote 
a  portion  of  the  deposition  of  Dr.  Warner: 

"Q.  12.  What  was  bis  condition?  What  did  you  conclude  in  that  consulta- 
tion to  be  his  condition?"  • 

*'A.  I  concluded  his  condition  to  be  a  desperate  one." 

*'Q.  13.  Tell  how  he  was  111?  To  what  extent  was  life  involved  in  the  ill- 
ne/»a?" 

"A.  To  start  with,  he  had  an  extremely  weak  heart— valvular  lesion.  He 
was  suffering  from  an  odematlous  condition,  what  we  call  'odematious 
lungs, '  at  the  time  I  saw  him.  By  that  we  mean  a  watery  condition,  serum. 
Blood  had  been  poured  into  the  air  cells.  He  wasalx)Ut  to  suffocate,  and  this 
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weftk,  debilitated  lieart  was  uoable  to  pump  tlie  blood  througli  the  lung  tis- 
sues. The  odema  was  oonstantly  inoreasing.  The  odema  bad  appeared  ii> 
the  lower  eztremityi  also  in  the  abdomen  and  in. the  upper  extremity,  and 
I  Judge  from  his  mental  state  thiBre  was  an  odematious  brain  also,,  what  we> 
term  a  'wet  brain'— odematious  brain;  the  surfaces  were  cold,  pulse  rapid 
and  irregular;  breathing  hard  and  slow,  so  much  so  as  to  excite  my  suspi- 
cion he  had  taken,  perhaps,  too  much  morphine.  On  examination  of  hia 
pulse  I  found,  however,  there  was  no  drug,  so  that  the  slow,  heavy  breathing^ 
was  not  due  to  a  drug,  but  due  to  his  general  condition,  to  pressure  upon 
the  brain.  He  was  unconscious  except  by  great  effort  to  arouse  him ;  would 
speak  then  only  in  monosylables ;  sometimes  sensibly,  sometimes  incoher- 
ently." 

**Q.  18.  Now.  doctor,  referring  to  his  condition  at  the  time  you  had  held 
your  consultation  on  Saturday  afternoon  or  in  the  evening,  you  say  between 
d  and  7  o'clock,  was  he  in  a  condition  to  transact  business,  make  a  contract^ 
or  transact  business  of  any  kind?" 

"A.  He  was  not.    I  would  not  think  he  was,  in  my  opinion." 
-    Dr.  Kelly,  the  family  physician,  fully  corroborated  the  statements  of  Dr.. 
Warner. 

The  grandchild.  Alberta  May  Haller,  is  entitled  to  her  interest  in  this  IS.OOO- 
policy. 

It  appears  that  there  was  no  surplus  personal  estate  after  the  payment  of 
the  debts  of  Biokel,  even  including  this  $6,00G  policy,  and,  therefore,  the  ap- 
pellant, Louisa  Blckel,  in  not  entitled  to  one-half  of  this  policy.  Her  cause 
for  complaint  is  that  Bickel  had,  in  his  lifetime,  mortgaged  a  considerable 
portion  of  his  real  estate  nnd  she  had  joined  with  bim  in  these  mortgages, 
conveying  her  dower  interest  therein.  It  was  to  her  interest,  and  she  had 
the  right  to  require  that  this  16,000  policy  be  applied  to  the  payment  of  these- 
mortgage  debts,  thereby  releasing  j|5, 000  worth  of  real  estate  from  the  mort- 
gage liens  that  she  might  realize  dower  interest  therein. 

With  reference  to  the  contention  of  appellant,  that  the  lower  court  erred  in 
allowing  appellee,  Henry  Bickel,  the  sum  of  #500  for  his  services  as  such  exe- 
cutor, we  are  of  the  opinion  that  the  allowance  was  for  too  much.  This  al- 
lowance was  mnde  upon  the  basis  that  he  had  collected  and  disbursed  about 
110,000.  It  appears  from  the  record  that  S7,700  of  it  never  passed  through  his 
hands.  This  sum  was  realized  from  some  brewery  company  bonds,  which 
bonds  were  held  by  the  insurance  company  and  a  bank  or  trust  company  aa 
collateral,  and.  when  these  bonds  were  sold  or  disposed  of,  under  order  of 
court,  the  purchaser  thereof  paid  the  money  direct  to  che  insurance  company 
and  the  bank  or  trust  company,  and  thus  the  appellee  was  relieved  of  the  re- 
sponsibility thereof.  In  our  opinion,  from  all  the  facts  appearing  in  this  rec- 
ord, 1300  would  be  a  reasonable  allowance  for  his  services  as  such  executor. 

The  appellants  also  complain  that  the  allowance  of  $1,200  to  the  attorneys 
representing  the  estate 'wnsiioo  large.  We  are  of  the  opinion  that  the  allow- 
ance is  too  great  to  be  charged  against  the  estate.  From  the  record  it  ap- 
pears that  the  most  of  their  services  were  rendered  in  looking  after  the  inter- 
est of  Henry  Bickel.  in  trying  to  hold  the  title  to  the  Payne  street  property,, 
and  all  the  boys  in  attempting  to  sustain  the  assignment  of  the  life  pollc^r 
and  other  individual  interests  of  his  and  theirs.    The  fee  of  11,200  is  possl- 
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\)\y  small  for  all  the  services  rendered  by  counsel  in  this  action,  but  $760  is 
-ample  ^y  for  the  services  they  rendered  the  estate. 

For  the  reasons  herein  stated  the  judgment  of  the  lower  court  is  reversed 
•and  the  tauee  remanded  for  further  proceedings  consistent  herewith. 
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(Filed  March  8.  1904— Not  to  be  reported. ) 

Office  and  officer— Salaries— Where  the  board  of  trustees  of  the  town  of 
'Tompkinsville  by  ordinance  fixed  the  salary  of  the  town  marshal  at  $15  a 
month,  and  subsequently  enacted  an  ordinance  providing  that  the  salary  of 
the  marshal  should  be  a  certain  percentum  of  all  fines  of  the  police  court  and 
•certain  fees,  one  elected  after  the  latt«r  ordinance  became  effective  was  only 
entitled  to  the  compensation  provided  for  by  it. 

Sherman  Spear  for  appellant. 

Harlin  &  White  for  appellees. 

Appeal  from  Monroe  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

In  1894  the  board  of  trustees  of  the  town  of  Tompkinsville  adopted  an  or- 
■dinance  fixing  the  salary  of  the  town  marshal  at  $15  per  month.  On  the  28th 
of  August,  1899,  they  adopted  the  following  ordinance:  "The  marshal  shall 
receive  for  his  services  30  per  cent,  of  the  fines  imposed  by  the  police  court, 
•and  the  fees  allowed  sheriffs  for  the  same  services,  to  be  taxed  as  cost  against 
the  defendant." 

And  at  the  same  time  an  ordinance  was  adopted  by  the  board  repealing  all 
former  ordinances  in  conflict  with  the  ordinance  adopted  by  the  board  at 
that  date.  The  appellant,  W\  H.  Maxeyi  was  subsequently  elected  by  the 
board  of  trustees  town  marshal,  and  accepted  the  place,  and  served  therein 
from  the  7th  of  September,  1899,  until  the  7th  of  August,  1900,  a  period  of 
•eleven  months.  On  the  8th  of  August,  1900,  Shenuan  Hale  was  elected  for 
the  place  by  the  board  of  trustees  and  discharged  the  duties  of  the  place  un- 
til the  14th  of  February,  1901.  Oh  the  13th  of  July,  1901,  the  apiiellant,  W. 
H.  Maxey,  brought  this  action  to  recover  $165  salary  alleged  to  be  due  him, 
at  the  rate  of  $15  per  month,  while  he  was  an  incumbent  of  the  office  of  mar- 
shal. 

He  also  sought  judgment  for  $93  upon  a  similar  claim  assigned  to  him  by 
his  successor.  Sherman  Hale,  for  services  for  six  months  and  six  days  at  $15 
per  month.  The  town  denied  liability,  and  alleged  that  the  ordinance  of  1894, 
fixing  the  salary  of  the  marshal  at  $15  per  niontb,  was  repealed  by  the  ordi- 
nance of  1899,  which  allowed  the  marshal  fees  for  his  services.  The  case  was 
submitted  upon  the  pleadings  and  exhibits,  and  the  circuit  judge  dismissed 
plaintiff's  petition  and  he  has  appealed.  The  sole  question  presented  for  de- 
<3lsion  is  whether  the  appellant,  in  addition  to  the  compensation  allowed  by 
the  ordinance  of  1899,  is  also  entitled  to  the  915  a  month  provided  by  the  or- 
-dinanoe  of  1894.  The  last  ordinance  provides  that  the  marshal  shall  receive 
the  fees  therein  provided  for  for  his  services.  There  is  no  intimation  that  they 
\vere  to  be  in  addition  to  the  $15  per  month  theretofore  allowed  for  his  ser- 
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vloes,  and  taken  in  connection  with  tlie  ordinance  repealing  all  previoas  or- 
dinances inooneistent  therewitht  and  the  further  fact  that  no  demand  waa 
made  monthly  for  the  $16  during  the  rendition  of  the  service  by  either  appel- 
lant or  his  successor,  we  think  that  it  was  clearly  the  understanding  of  all 
parties  that  the  fees  provided  by  the  last  ordinance  by  way  of  compensation, 
were  to  be  in  lieu  uf  that  provided  by  the  ordinance  of  18U4. 
Judgment  affirmed. 


CITY  OF  COVINGTON  v.  BRINKMAN. 

(Filed  March  8,  19M— Not  to  be  reported.) 

Street  construction— Ordinance— Under  section  3096,  Kentucky  Statutes^ 
the  city  council  of  cities  of  the  second  class  has  no  power  to  order  the  con- 
struction of  streets  at  the  cost  of  the  abutting  owner  until  petitioned  by^ 
twO'thlrds  of  the  owners  of  the  front  feet  of  the  real  estate  abutting  upon 
such  Improvement,  and  in  the  absence  of  such  petition  the  council  had  no> 
power  to  enact  an  ordinance  providing  for  such  construction,  and  a  contract 
under  such  ordinance  is  not  enforcible. 

F.  J.  Hanlon  for  appellant. 

Wm.  MoD.  Shaw  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  2Sd  of  June,  19002,  the  general  council  of  Covington,  two-thirds  of 
the  members  thereof  concurring,  passed  an  ordinance  for  the  original  con- 
struction of  brick  sidewalks  on  Eighteenth  street,  between  .Peat'l  and  Greenup 
streets.  The  contract  for  the  work  was  let  to  Ellsworth  Wood,  who  per- 
formed the  work  in  accordance  with  the  plans  and  specifications  adopted  by 
the  city,  and  an  apportionment  warrant  for  1145.75  for  the  cost;  of  the  Im- 
provements, in  front  of  lots  Nos.  1  and  2.  owned  by  Susan  Brlnkman,  was 
issued  to  him.  Susan  Brlnkman  having  refused  to  pay  the  warrant,  thia 
sniit  was  Instituted  by  the  contractor  agaln.st  both  Susan  Brlnkman  and 
the  city  of  Covington.  Copies  of  all  orders  and  proceedings  of  the  council 
bearing  upon  the  question  are  filed  as  exhibits  with  the  petition. 

The  defendant,  Susan  Brlnkman,  Qled  a  demurrer  to  the  petition  on  the 
ground  that  it  did  not  allege  that  the  owners  of  at  least  two-thirds  of  th& 
front  feet  of  the  real  estate  abutting  on  the  improvement  had  petitioned  for 
the  construction  of  the  pavement.  The  demurrer  was  sustained  as  to  her 
and  the  plaintiff's  petition  dismissed,  and  the  city  has  appealed.  Section 
8U96  of  the  Kentucky  Statutes,  which  Is  a  provision  of  the  charters  of  cities 
of  the  second  class,  to  which  Covington  belongs,  is  as  follows:  "The  general 
council  may,  by  ord4nance,  provide  for  the  construction  or  reconstruction  of 
the  streets,  alleys  and  other  public  ways  and  sidewalks,  or  part  thereof,  of 
the  city  upon  the  petition  of  the  owners  of  a  majority  of  the  front  or  abut- 
ting feet  of  the  real  estate  abutting  on  such  proposed  Improvement,  or  with- 
out petition  by  a  vote  of  two-thirds  of  the  members  elected  of  each  board  of 
the  general  council.  But  when  such  original  construction  Is  to  be  made 
witli  brick,  granite,  asphalt,  concrete,  or  other  improved  material,  or  pav- 
ing, it  shall  be  only  upon  a  petition  of  the  owners  of  at  least  two- thirds  of 
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the  front  or  abutting  feet  of  real  estate  abutting  such  improyement.  Snob 
original  construction  of  public  ways  shall  be  made  at  the  exolusiTe  ooBt  of 
the  owners  of  the  real  estate  abutting  on  such  Improvenient. " 

Under  this  section  of  appellant's  charter  the  council  had  no  power  to 
■order  the  original  construction  of  a  sidewalk  bj  brick  at  the  cost  of  the 
abutting  owners  until  they  had  been  petitioned  by  the  owners  of  at  least 
two  thirds  of  the  front  feet  of  the  real  estate  abutting  upon  such  improre- 
ment.  In  this  case  there  was  no  petition.  The  ordinance  was,  therefore, 
void.  It  Is.  however,  contended  by  the  city  that  as  the  property  owners  made 
no  objection  to  the  work  while  It  was  in  process  of  construction,  they  are 
•estopped  from  complaining.  To  support  this  contention  we  are  referred  to 
Preston  v.  Robertson,  75  Ky.,  670;  Fehler  v.  Gosnell,  99  Ky.,  380,  and  Ear- 
lier Asphalt  Co.  V.  Garr,  24  Ky.  Law  Bep.,  2285.  In  none  of  these  cases  was 
there  any  question  of  the  city's  authority  to  enact  the  ordinance,  but  the 
question  was  very  fully  considered  in  Richardson  v.  Mehler,  23  Ky.  Law 
Bep.,  921. 

In  that  CHse  the  court,  speaking  througrh  Judge  DuRelle,  said:  ''The  cor- 
rect doctrine  seems  to  be  that  the  liability  for  such  improvements  must,  un- 
der the  statute,  be  created  by  legislative  action  of  the  council;  and  that  leg- 
islation must  be  valid  at  least  in  part  or  no  liability  can  arise.  If  the  founda- 
tion is  a  nullity,  none  of  the  subsequent  proceedings  can  be  valid.  If  the 
ordinance  be  wholly  void,  it  can  not  be  authority  for  a  valid  contract,  for 
there  is  no  authority  to  make  the  contract  except  the  ordinance.  By  such 
an  ordinance  there  is  created  no  obligation  to  pay  for  the  service  for  which 
there  is  no  common  law  liability.  It  could  not  be  created  except  by  a  stat- 
ute.   It  must  lie  created  in  conformity  thereto." 

The  statute  in  this  case  as  a  condition  precedent  requires  that  the  owners 
of  two  thirds  of  the  abutting  real  estate  in  the  distiict  to  be  improved  shall 
petition  therefor.  In  the  absence  of  such  petition  the  council  had  no  power 
to  enact  the  ordinance  and  no  contract  created  thereunder  is  enforcible. 
(Kaye  v.  Hall,  52  Ky.,  466.) 
,  For  reasons  indicated  the  judgment  is  affirmed. 


WALKER  V.  BANK  OF  MANCHESTER,  &c. 

(Filed  March  8,  1904— Not  to  be  reported.) 

Fraudulent  conveyances—Where  one  indebted  to  another  conveyed  property 
to  his  daughter  in  consideration  of  love  and  affection^  but  reserved  certain 
timber  which  he  conveyed  to  appellant  for  a  valuable  consideration,  in  an 
action  by  the  creditor  against  the  daughter  seeking  to  set  aside  the  convey- 
ance, a  judgment  by  the  court  afcer  the  purchaser  of  4he  timber  was  made 
«  party  upon  her  cross  petition  subjecting  so  much  of  the  timber  as  was 
necessary  to  pay  the  debt  was  proper,  and  will  not  be  disturbed. 

Hazelrigg  &  Chenault  and  J.  J.  Fitzpatrick  for  appellant. 

J.  J.  C.  Bach,  W.  H.  Miller  and  Hall  &  Baker  for  appellees. 

Appeal  from  Perry  Circuit  Court.  * 

Opinion  of  the  court  by  Judge  O'Rear. 


WALKSB  v.  BANK  OF  MANOHESTEB,  fta  1951 

Henry  Fields,  who  is  now  dead,  was  indebted  to  appellee  bank  as  surety 
4>n  a  note  for  1900.  Subsequently  he  oonyeyed  to  his  daughter,  Mrs.  Wells, 
a  certain  tract  of  about  860  acres  of  land  In  Perry  county,  in  consideration 
of  love  and  affection  and  to  * 'equalize''  her  with  his  other  children.  By  the 
<deed  he  reserved  all  the  poplar  timber  on  the  tract  five  feet  in  circumference 
and  over,  at  three  feet  above  the  ground,  to  be  measured  from  the  upper 
«ide  of  the  tree;  also  ten  oak  trees  of  the  grantor's  selection.  The  bank 
brought  this  suit,  after  having  recovered  a  judgment  and  return  of  execu- 
tion "no  property  found,"  against  the  administrator  and  heirs  of  Henry 
Fields,  including  Mrs.  Wells,  charging  that  the  conveyance  to  her  was  vol- 
untary and  void  as  to  that  debt.  It  sought  the  subjection  of  the  land  to  the 
payment  of  its  judgment  debt.  Mrs.  Wells  aus^rered,  admitting  that  the 
conveyance  to  her  was  without  valuable  consideration,  but  setting  out  the 
true  consideration,  and  alleging  that  the  reservation  of  the  timber  by  her 
father  was  for  the  purpose  of  paying  his  debts,  except  the  debt  of  the  plain- 
tiff bank,  and  that  to  defeat  it  he  had  made  a  voluntary  and  fraudulent  con- 
veyance to  appellant  of  the  reserved  timber  for  the  express  purpose  of  defeat- 
ing the  bank's  debt.  She  made  appellant  a  defendant  to  her  cross  petition, 
and  asked  that  the  conveyance  to  him  be  declared  void,  and  that  enough  of 
the  timber  be  sold  to  pay  the  decedent's  debts  Appellant  claims  to  have 
bought  the  timber  in  good  faith  at  the  price  of  S-IOO.  of  which  he  says  he  at 
the  tinip  paid  S;fH),  and  is  rc*ady  and  able  t<)  piiy  the  balance.  The  proof 
«hows  that  this  limber  is  worth  fruiii  Sl.uon  to  ♦i,500.  It  is  very  doubtful 
whether  appellant  actually  paid  to  Henry  Fields  the  1200  under  the  proof, 
although  they  went  through  the  form  of  counting  out  the  money  at  the  time. 
Joe  Johnson,  the  county  court  clerk,  who  wrote  the  deed  conveying  the  tim- 
ber and  took  the  acknowledgment  at  Henry  Fields'  room,  where  Fields  was 
confined  by  sickness,  says  he  saw  the  money  and  8t«w  it  counted  out,  but, 
significantly,  did  not  see  it  pass  into  the  hands  of  Henry  Fields  The  fact 
is  admitted  that  he  did  not  get  it,  but  that  it  was  delivered  to  his  son,  Bob 
Fields,  who* seems  to  be  in  some  way  interested  in  the  case  for  appellant,  if 
not  with  him.  At  any  rate,  such  was  the  finding  of  the  circuit  judge,  whose 
opportunities  for  knowing  the  parties  give  his  judgment  such  a  weight  that 
under  the  evidence  we  do  not  feel  warranted  in    disturbing  it. 

The  legal  question  presented  is,  admitting  that  the  conveyance  by  Henry 
Fields  to  appellant  was  fraudulent,  can  any  one  other  than  a  creditor  of 
Henry  Fields  attack  it?  And  asthe  bank  has  not  attacked  that  convej^ance, 
oan  it  be  done  by  the  grantor's  daughter,  to  whom  he  had  voluntarily  con- 
veyed other  ppQperfcy  sought  to  be  subjected  by  the  grantor's  creditors?  A 
voluntary  conveyance  is  not  necessarily  fraudulent,  though  as  to  antecedent 
debts  it  is  void.  A  fraudulent  conveyance,  to  which  the  grantee  is  a  party 
in  its  purpose,  is  void  as  to  the  grantor's  creditors.  In  the  latter  instance 
the  title  to  the  property  remains  in  the  grantor  so  far  as  creditors  are  con- 
cerned, and  they  may  disregard  the  conveyance  by  causing  the  levy  of  their 
executions  or  attachments  upon  it,  or  sue  to  subject  it.  (Section  19()7a,  Ken- 
tucky Statutes. )  The  grantor  himself  could  not  sue  to  avoid  it.  Not  be 
cause  it  is  not  void  for  any  purpose,  nor  because  the  grantor  would  be  es- 
topped, but  for  the  reason  that  the  courts  will  not  hear  the  complaint  of  one 
who  seeks  relief  from  his  own  fraud.    Here  the  grantor  has  conveyed  for  a 
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good  consideration 'certain  of  Ills  property  to  a  daughter,  which,  under  th» 
statute,  is  liable  for  his  antecedent  debts*  notwithstanding.  He  has  also  con- 
veyed in  actual  fraud  of  the  creditor  other  property,  of  which  the  grantee 
had  notice.  In  this  suit  to  settle  the  estate  of  the  deceased  grantor,  to  which 
both  grantees  are  parties,  a  court  of  equity  will  require  the  subjection,  first, 
of  the  property  conveyed  fraudulently,  before  that  conveyed  innocently. 
The  pleadings  are  not  technically  in  fonn,  yet  they  bring  before  the  court 
all  necessary  parties  and  the  subject-matter,  and  litigate  after  a  fashion  the 
questions  involved.  The  chancellor  ought  not  to  balk  at  a  quibble  in  plead- 
ing under  such  circumstances,  and  favor  the  vicious  transaction  over  the 
innocent.  As  said  by  the  Supreme  Court,  in  Walden  v.  Bodley,  14  Pet.  (U. 
S. ).  164:  '*The  court  have,  'by  the  bill,  answer  and  evidence,  the  equities  of 
the  parties  before  them ;  and  having  jurisdiction  of  the  main  points,  they 
may  settle  the  whole  matter." 

Henry  Fields,  if  living,  could  not  have  required  the  bank  or  other  of  hla 
creditors  to  exhaust  the  property  conveyed  to  his  daughter  before  subjecting 
his  property.  His  fraudulent  grantee  has  no  greater  right.  Or,  if  Henry 
Fields  were  alive,  and  the  bank  were  seeking  to  subject  the  property  he  had 
conveyed  to  his  daughter  for  a  good  consideration  to  his  debt,  a  court  of 
equity  would  compel  the  subjection  of  his  property  first,  all  the  parties  be- 
ing before  the  court,  and  all  the  property  in  its  custody  or  jurisdiction. 
Otherwise  it  would  be  to  permit  the  grantor  to  indirectly  defeat  his  own 
deed,  which,  as  between  him  and  the  grantee,  was  valid  and  meritorious. 
His  grantee  of  other  property,  a  party  to  a  purposeful  fraud,  ought  not  to 
have  any  greater  right  in  it  than  the  grantor  would  have  had  under  the 
circumstances. 

The  judgment  of  the  circuit  court  subjecting  enough  of  the  timber  to  pay 
the  debts  adjudged  against  the  estate  of  Henry  Fields  is  affirmed. 
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BRADLEY,  &o.  v.  BAILEY. 

(Filed  MAFoh  8,  ISKM— Not  tu  be  reported.) 

Ejectment — Parties  to  actions— Where  one  who  was  a  party  to  an  action' 
died  during  its  pendency  and  the  death  of  such  party  was  suggested  of  rec- 
ord, but  there  was  no  order  of  revivor  against  her  heirs,  a  judgment  ejectlng- 
her  tenants  will  not  be  upheld. 

Salyer  &  Barker,  A.  H.  Howard  andHazelrigg  &  Chenault  for  appellants.. 

J.  M.  Bailey  and  J.  J.  G.  Bach  for  appellee. 

Appeal  from  Knott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellee,  J.  M  Bailer,  instituted  an  action  in  the  Knott  Circuit 
Court  against  appellant,  John  Bradley,  and  others.  In  his  petition  he  alleged 
be  was  the  owner  of  eight  or  ten  surveys  of  land,  containing  several  thousand 
acres,  giving  the  metes  and  bounds  of  each  survey,  and  alleged  that  Bradley 
and  others  were  wrongfully  in  the  possession  of  this  land.  Appellant  Brad- 
ley answered,  denying  the  allegations  of  the  petition,  and  set  forth  a  bound- 
ary of  land,  containing  about  three  thousand  acres,  which  he  stated  once  be- 
longed to  his  father,  (leorge  Bradley,  which  George  Bradley  conveyed  to  him 
in  the  year  1867,  and  that  he  had  conveyed  this  same  land  to  Mollie  P.  Rob- 
inson in  the  month  of  December,  18)H1;  that  his  father  and  himself  and  his 
vendee,  Kobinson,'  had  been  in  the  actual  possession  of  this  land,  and  claim- 
ing adversely  to  all  the  world,  for  more  than  fifty  years,  and  that  if  any  of 
the  patents  claimed  by  appellee  covered  this  land,  or  any  part  thereof,  they 
were  void  to  the  e:xtent  of  the  interference.  He  also  alleged  that  he  had  no 
interest  in  the  land,  but  was  residing  upon  it,  since  this  sale  to  Bobinson, 
as  her  tenant. 

In  18^8  appellee  reformed,  by  order  of  court,  his  petition,  and  in  that  he 
made  Mollie  P.  Kobinson  and  her  husband  defendant.  Many  amended  pe- 
titions'were  filed  by  appellee  and  many  amended  answers  by  appellant,  and 
it  is  shown  by  the  record  a  contest  arose  between  appellee  Bailey  and  appeK 
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lant  Bradley  as  to  their  private  and  individual  acoountSf  and  much  of  the 
proof  waR  taken  on  this  issue.  There  was  not  a  survey  of  this  land  made 
nor  a  plat  or  map  filed  to  indicate  the  clash  between  the  land  claimed  by  ap- 
pellee and  that  claimed  by  appellant.  The  appellee  in  bis  testimony  testi- 
fied that  he  did  not  know  whether  his  land  covered  the  whole  of  the  Bradley 
survey  or  not,  but  that  he  believed  that  it  covered  the  most  of  it.  There 
was  not  any  testimony  showing  the  extent  of  the  conflict  between  the  claim 
of  appellee  and  the  Bradley  survey,  nor  any  showing?  that  the  house  in  which 
Bradley  lived  was  covered  by  any  patent  under  which  appellee  claims.  Not- 
withstanding this,  the  lower  court  adjudged  that  appellant  Bradley  be 
ejected  and  nil  persons  oh  the  Bradley  land  be  put  off  and  the  posseftsion  be 
delivered  to  appellee.  It  appeared  prior  to  this  judgment  that  Mollie  P. 
Bobinson  had  died,  and  that  fact  was  suggested  of  record,  but  there  was  not 
any  revivor  against  her  heirs,  and  the  court  in  its  judgment  expressly  stated 
that  it  was  not  to  affect  the  rights  or  interest  of  her  heirs.  It  is  hard  for  us 
to  understand  how  a  court  could  eject  her  tenants  without  affecting  the  in- 
terest of  her  heirs.  It  is  impossible  from  the  record  before  us,  in  its  con- 
fused and  defective  condition,  to  determine  the  rights  of  the  xiaities,  but  we 
Iiave  ascertained  enough  to  know  that  error  was  committed. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  is 
remanded,  with  directions  to  the  parties  to  reform  their  pleadings  and  di- 
vest the  record  of  surplus  and  irrelevant  matter  ancl  narrow  the  issue  to  the 
question  as  to  whether  or  not  appellee  is  entitled  to  the  whole  or  any  part» 
and  if  so,  to  what  part,  of  the  land  in  controversy. 


BULLITT,  &c.  V.  EASTERN  KENTUCKY  LAND  CO.,  &c. 

(Filed  March  9,  15;04— Not  to  be  reported.) 

Practice— Ijeave  of  court  to  file  an  amended  answer  was  no  authority  for 
the  filing  of  cross  petition  in  vacation,  and  the  issual  of  a  summons  upon  a 
cross  petition  fo  filed  and  a  judgment  thereon  was  unwarranted. 

J.  H.  Hazelrigg  and  Wm.  Marshall  Bullitt  for  appellants. 

B.  F.  Day,  J  .  F.  Osborn,  T.  S.  Candel   and    Doulgass  &    r>ay  for  appel- 
lees. 
Appeal  from  Menifee  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

The  facts  of  this  case  are  set  out  in  the  opinion  rendered  on  the  former 
appeal.  (Bullitt  v.  Eastern  Kentucky  Ltmd  Co.,  99  Ky.,  834.)  On  there- 
turn  of  the  case  to  the  circuit  court  the  mandate  was  entered  at  the  Decem- 
ber term,  1896,  and  nothing  further  material  was  done,  except  to  revive  the 
action  against  the  executor  of  J.  F.  Bullitt  (who  had  died)  until  the  April 
term,  1899,  when  certain  of  the  defendants  were  given  leave  within  thirty 
days  to  file  an  amended  answer. 

Within  the  thirty  days  they  filed  in  the  clerk's  office  cross  petitions  claim- 
ing part  of  the  land,  and  had  process  issue<l  upon  the  cross  petitions  against 
the  Bullitts.  At  the  next  term  of  the  court,  the  Bullltts  not1)eing  pref«ent, 
judgment  was  entered  by  default  against  the  Bullltts  on  the  cross  petitions. 
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TTbe  plaintiff  then  filed  an  amended  petition  setting  up  these  judgments, 
and  oh  the  same  day  a  Judgment  was  entered  in  favor  of  the  plaintiff  against 
the  Bullltts,  although,  as  shown  in  the  opinion  rendered  on  the  former  ap- 
peal, the  Bullitts  had  filed  an  answer  denying  the  allegations  of  the  plain- 
tiff's petition,  and  no  proof  had  heen  taken  to  sustain  its  averments.  The 
leave  of  oourt  to  file  an  amended  answer  within  thirty  days  was  no  author- 
ity for  the  filing  of  the  cross  petitions  and  the  institution  of  the  cross  peti- 
tions in  vacation.  A  cross  petition  is  the  commenoement  of  an  action  by  a 
defendant  against  a  codefendant  or  a  person  not  a  party  to  the  suit,  and  it 
can  only  he  instituted  by  leave  of  the  court.  Whether  it  should  be  allowed 
Is  a  matter  of  discretion  in  the  court.  The  filing  of  the  cross  petitions  in 
vaoation  before  the  clerk  and  the  causing  of  a  summons  to  be  issued  on  them 
^as  unwarranted,  and  no  judgment  should  have  been  entered  thereon. 

The  judgment  which  was  entered  in  favor  of  the  plaintiff  based  on  these 
judgments  was  equally  unwarranted.  On  the  return  of  the  case  to  the  cir- 
trait  court  it  will  make  an  order  filing  the  cross  petition  of  record,  and  also 
filing  the  answer  thereto  subsequently  tendered  by  the  Bullitts.  The  parties 
^111  then  be  permitted  to  complete  the  issue  or  file  such  additional  pleadings 
«8  may  be  proper.  Proof  may  then  be  taken  and  the  case  heard  on  the 
^merits. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


FINLEY  V.  KEINNINGHAM. 
(Filed  March  8.  1904— Not  to  be  reported.) 

1.  Bes  judicata— A  defense  in  an  action  against  an  executor  in  which  he 
let  up  a  claim  for  nursing  and  care  of  testator,  which  claim  was  rej«>cted 
upon  a  former  appeal,  a  demurrer  to  an  amended  answer  setting  up  the  same 
defense  upon  the^reiium  of  the  case  to  the.lower  court  was  properly  sustained 
■because  that  question  was  res  judicata. 

8.  Liability  of  executor— Where  an  executor  without  authority  at  law  paid 
to  another  the  estate  to  which  the  devisee  under  a  will  was  entitled,  the 
executor  is  responsible  to  the  devisee,  and  he  must  undertake  the  trouble 
-and  expense  of  such  litigation  as  may  be  necessary  to  reoover  the  amount 
wrongfully  paid  out  by  him. 

B.  L.  Crawford  for  appellant. 

Haaelrigg,  Ghenault  &  Hazelrigg  and  John  H.  Wilson  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Settle. 

This  is  the  second  appeal  in  this  case.  On  the  first  appeal,  which  was 
taken  by  the  present  appellee,  Jennie  Moss  Keinningham,  this  court  in  an 
opinion  by  Burnam.  Chief  Justice,  held  that  appellee  was  entitled  U)  recover 
of  the  appellant,  H.  F.  Finley,  as  executor  of  the  will  of  her  deceased  father, 
James  L.  Keinningham,  the  legacy  bequeathed  her  thereby,  and  to  that  end 
the  judgment  of  the  lower  court  appealed  from,  whereby  a  demurrer  had 
been  sustained  to  the  petition  filed  by  her  against  appellant  and  the  same 
dismissed,  was  reversed  and  cause  remanded  for  proceedings  consistent  with 
•the  opinion.    (Keinningham  v.  Keinningham,  Ex'or,  S4  Ky.  Law  Bep.,  1880.) 
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On  April  6,  1908,  which  was  after  the  decision  of  the  case  by  this  court  ont 
the  former  appeal,  but  before  the  filing  in  the  lower  court  of  the  mandate* 
of  this  court,  the  appellant  filed  an  amended  answer  in  the  case,  wherein  he 
Bought  to  renew,  and  again  set  up  the  same  defense  relied  on  in  his  original 
answer  filed  with  the  demurrer  to  the  petition,  which  this  court  held  had 
been  wrongfully  sustained  by  the  lower  court.  After  the  filing  of  the  man- 
date of  this  court;  the  appellee  filed  a  general  demurrer  to  the  amended  an- 
Bwer  of  appellant,  which  the  lower  court  sustained.  Thereupon  appellee 
filed  an  amended  petition  in  that  court,  conceding  the  right  of  appellant  to 
certain  credits,  and  questioning  his  right  to  a  certain  other  credit,  and  call- 
ing  for  proof  of  same.  Appellant  then  filed  another  amended  answer  con- 
taining two  paragraphs.  The  matter  of  the  first  paragraph  was  but  a  repe- 
tition of  the  attempted  defense  contained  in  his  original  and  first  amended: 
answer.  The  second  paragraph  relied  upon  the  alleged  fact  that  F.  W.  Fin- 
ley,  the  appellant's  son,  and  the  residuary  legatee  under  the  will  of  Jamee. 
L.  Eeinningham,  to  whom  appellant  had  wrongfully  paid  over  the  estate- 
left  by  the  testator  which,  under  the  will,  should  have  been  paid  appellee, 
blfl  daughter  and  direct  legatee,  had  a  claim  against  the  estate  of  testator 
for  nursing  and  care  given  him  in  his  last  illness,  which  was  a  valid,  sub- 
sisting demand  against  the  estate  of  the  latter,  exceeding  in  amount  the 
estate  left  by  him,  and  that  appellant  had,  as  executor,  paid  to  F.  W.  Fin- 
ley  the  estate  left  by  the  testator  after  the  payment  of  his  debts  and  costs 
of  the  administration,  without  requiring  of  him  proof  of  the  correctness  of ' 
such  claim,  as  he  believed  him  to  be  entitled  to  the  estate  as  resldoaxx 
legatee. 

The  last  amended  answer  was  attempt-ed  to  be  made  a  cross  petition 
against  F.  W.  Finley  ^nd  a  counterclaim  against  appellee,  A  demurrer  was 
filed  by  appellee  to  the  second  and  last  amended  answer  and  counterclaim, 
and  each  paragraph  thereof,  which  was  also  sustained  by  the  court,  and  ap- 
pellant failing  to  plead  further,  judgment  was  rendered  by  the  lower  court 
against  him  in  appellee's  behalf  for  tl,  185. h6,  with  interest  from  May  6. 
1890,  and  costs,  that  sum  being  the  amount  in  his  hands  as  executor  found 
to  be  due  appellee  under  her  father's  will.  aft«r  deducting  all  credits  claimed 
by  appellant.  Appellant  now  complains  of  that  judgment,  and  proseoutea 
this  appeal  in  the  attempt  to  reverse  it.  The  last  two  amended  answers  of 
appellant,  except  as  to  the  alleged  claim  of  F.  W.  Finley  for  nursing  and 
care  of  the  testtitor,  contain  nothing  by  way  of  defense  that  was  not  relied 
on  in  his  original  answer  as  amended,  which  was  filed  In  the  case  before  the 
taking  of  the  first  appeal.  That  defense  was  rejected  and  declared  untenable 
by  this  court  in  the  opinion  upon  the  former  appeal.  It  is,  therefore,  rea 
Judicata,  and  the  lower  court  very  properly  sustained  the  demurrer  to*eaclx 
of  the  last  amended  answers. 

So  much  of  the  last  amended  answer  as  relies  upon  the  claim  of  F.  W. 
Finley  for  nursing  and  care  of  the  testator,  and  that  the  payment  to  him  by^ 
the  executor  of  the  estate  left  by  the  testator  should  go  in  satisfaction  thereof ^ 
Is  utterly  inconsistent  with  the  defense  originally  relied  on,  and  manifestly^ 
an  afterthought.  The  original  defense  was  that  the  payment  to  F.  W.  Fin- 
ley was  made  solely  because  the  appellee  could  not  be  made  to  comply  witlv 
the  terms  of  her  father's  will,  and  that  such  noncompliance  on  her  part  aa^ 
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^liorized  the  executor  to  turn  over  the  cRtate  to  his  own  son  as  residuary 
legatee  by  direction  of  the  will.  Now  he  contends  that  F.  W.  Finley  had  an 
additional  claim  upon  the  estate  arising  upon  a  contract  made  between  him 
and  the  testator  whereby  he  was  to  be  paid  for  the  nursing  of  and  caring  for' 
1rhe  latter.  If  this  is  true,  it  is  strange  that  the  appellant  did  not  require 
Bome  proof  of  that  claim  before  turning  over  the  estate  to  his  son ;  also 
titrange  that  he  did  not  make  known  this  claim  when  his  defense  was  first 
Iiresented,  and  stranger  still  that  the  son  has  not  volunteered,  even  since 
the  institution  of  this  suit  in  1901,  to  come  to  the  rescue  of  the  father  by 
urging  his  claim  in  this  action. 

James  L.  Keinningham  died  in  1890,  and  his  will  was  probated  at  once. 
This  action  was  instituted  in  1901,  something  over  ten  years  after  his  death, 
•during  the  whole  of  which  time  nothing  was  heard  of  the  claim  of  F.  W. 
Finley  for  care  and  nursing,  and  no  attempt  was  made  by  him  to  assert  it 
«Q  a  legal  demand  against  the  estate  of  the  testator.  In  fact,  he  has  not  yet 
done  80,  though  the  appellant  attempts  to  assert  it  for  him  after  it  has  been 
adjudged  by  this  court  that  the.  defense  2rst  interposed  by  him  in  this 
-case  was  without  merit.  If  F.  W.  Finley  ever  had  such  a  claim  as  is  sug- 
■gested  by  his  father  it  has  long  since  been  barred  by  the  statute  of  limita- 
tion, and  would  necessarily  be  rejected  if  sued  for  and  the  statute  of  limita- 
tion were  pleaded  against  it. 

That  the  setting  up  of  this  claim  by  appellant  is  apparently  an  after- 
thought is  supported  by  the  fact  that  though  in  the  last  amended  answer  in 
terms  it  is  asked  to  be  made  a  cross  petftion  against  F.  W.  Finley,  it  does 
not  make  him  n  party  to  the  cross  petition,  or  call  upon  him  to  assert  his 
Hlemand  against  the  estate  of  the  testator,  nor  was  the  court  asked  to  make 
him  A  party  to  the  action,  or  to  award  process  against  him.  If  appellant, 
without  authority  of  law,  paid  to  F.  W.  Finley  the  estate  to  which  the  ap- 
XMllee  was  entitled  under  her  father's  will,  she  can  not  be  made  to  look  to 
F.  W.  Finley  for  its  repayment  to  her.  The  executor  is  responsible  to  her, 
and  he  must  undertake  the  trouble  and  expense  of  such  litigation  as  may  be 
necessary  to  recover  of  F.  VV.  Finley  the  amount  wrongfully  received  by  him. 

The  judgment  of  the  lower  court  being  in  accord  with  the  conclusions 
lierein  expressed,  the  same  is  affirmed. 


JONES  v.  SIZEMORE. 
^  (Filed    March  8,  1904. ) 

1.  Elections— A  vacancy  occurring  in  an  otHce  to  be  filled  by  election  by 
•the  voters  of  a  county  within  three  months  of  the  next  succeeding  annual 
•election,  no  election  can  be  held  to  fill  the  office  until  the  regular  November 
•election  of  the  next  succeeding  year. 

9.  Construction  of  statutes— Section  236  of  the  Constitution  and  sections 
3759  and  8755  of  the  Kentucky  Statutes  refer  to  offices  which  are  to  be  filled 
for  the  full  constitutional  or  statutory  terms. 

8.  Vacancy  in  office— Where  one  was  appointed  to  fill  a  vacancy  in  the 
office  of  sheriff  he  was  not  appointed  to  serve  during  the  remainder  of  the 
unexpired  term  of  his  predecessor,  but  only  to  fill  the  vacancy  caused  by  the 
Matter's  death    until  an  election    could    be  held   according  to  law,  and  when 
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eleoted  the  one  so  elected  has  the  right  to  qualify  and  enter  upon  the  per- 
formance of  the  duties  of  his  office  at  once. 

J.  B.  White,  Sutton  &  Hurst,  W.  S.  Prjor  and  Hazelrlgg,  Chenaalt  A» 
Bazelrigg  for  appellant. 

A.  F.  Byrd,  R.  L.  Greene  and  O.  H.  Pollard  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  a  proceeding  by  rule  in  the  nature  of  quo  warranto  to  determine - 
whether  appellant  or  appellee  is  entitled  to  perform  the  duties  of  the  offlo» 
of  sheriff  of  Lee  county  for  the  period  intervening  between  the  NoTember- 
election,  1908,  and  the  first  Monday  in  January,  1904. 

At  the  November  election,  1901,  W.  E.  Jones  was  elected  to  the  olBoe  of 
tberiff  of  Lee  county,  and  Altered  upon  the  discharge  of  the  duties  thereof 
on  the  first  Monday  in  January,  1908,  and  continued  to  act  as  sheriff  until 
his  death,  which  occurred  in  the  month  of  September,  190S.  On  September 
ft6;  after  his  death,  the  appellant,  John  E.  Jones,  was  appointed  to  fill  tbe- 
Taoancy  caused  thereby,  and  after  his  qualification  entered  upon  the  per- 
tonuance  of  the  duties  of  the  office.  As  the  vacancy  caused  by  the  death  of 
W.  E.  Jones  occurred  within  three  months  of  the  next  succeeding  annual 
•lection  at  which  either  city,  town,  county,  district  or  State  officers  were 
to  be  elected,  no  election  was,  or  could  be,  held  to  fill  the  vacancy  in  the 
office  of  sheriff  until  the  regular  November  election,  1903,  at  which  election 
the  appellee  was  duly  elected  sheriff  of  Lee  county,  to  fill  the  unexpired 
term  for  which  W.  E.  Jones  had  been  elected,  and  at  once  executed  hla> 
official  bond'  and  took  the  oath  of  office  as  required  by  law.  At  the  Decem- 
ber term.  1908,  of  the  Lee  Circuit  Court  aj^llee  appeared  in  court  to  per- 
form his  duties  in  waiting  upon  the  court,  and  executing  its  processes  and 
orders.  Appellant  thereupon  presented  himself  in  court  and  also  insisted 
upon  performing  the  duties  of  the  office  of  sheriff  at  the  same  timc^.  and  ob- 
jected to  the  appellee  doing  so.  But  appellee's  right  to  the  office  was  reoog- 
Aiaed  by  the  court,  whereupon  appellant  procured  a  rule  against  appellee  to- 
■how  cause  why  he  should  not  give  way  to  him  until  the  first  Monday  in 
January  following,  to  which  the  latter  filed  a  response  in  which  the  facts  of 
his  election  and  qualification  to  the  office  in  question  were  duly  set  forth» 
and  upon  the  hearing  of  the  rule  and  response  the  court  rendered  a  judg- 
ment declaring  appellee  entitled  to  the  office  in  dispute,  and  from  that 
Judgment  this  appeal  was  taken. 

Section  162,  State  Constitution,  contains  the  following  provision:  ^'Except 
as  otherwise  provided  in  this  Constitution,  vacancies  in  all  elective  offloea 
■hall  be  filled  by  election  or  appointment  as  follows:  If  the  unexpired  term 
will  end  at  the  next  succeeding  annual  election  at  which  either  city,  town» 
county,  district  or  State  officers  are  to  be  elected,  the  office  shall  be  filled  b^ 
appointment  for  the  remainder  of  the  term.  If  the  unexpired  term  will  not 
end  at  the  next  succeeding  annual  election  at  which  either  city,  towo» 
county,  district  or  State  officers  are  to  be  elected,  the  office  shall  be  filled  by 
appointment  until  said  election,  and  then  such  vacancy  shall  be  filed  by 
election  for  the  remainder  of  the  term.  If  three  months  do  not  intervene  be- 
tween the  happening  of   said  vacancy  and   the  next   succeeding  election  at 
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which  city,  town,  county,  district  or  State  oiUoers  are  to  be  elected,  the* 
office  shall  be  filled  by  appointment  until  the  second  succeeding  annual  elec- 
tion at  which  city,  town,  county,  district  or  State  officers  are  to  be  elected; 
and  then  if  any  part  of  the  term  remains  unexpired,  the  office  shall  be  filled 
by  election  until  the  regular  time  for  the  election  of  officers  to  fill  said 
offices." 

It  will  be  observed  that  in  every  instance  the  vacancies  provided  for  by 
section  158  of  the  Constitution  supra  are  to  be  filled  by  appointment  '*untll 
the  next 'succeeding  annual  election"  which  does  not  take  place  within  three 
months  next  after  the  vacancy  occurs.  This  regulation  is  in  deference  to 
the  representative  character  of  our  government  and  the  policy  of  our  laws, 
that  the  people  are  to  choose  those  who  are  to  serve  them.  The  power  to  ap- 
point exists  under  certain  circumstances,  but  it  is  only  delegated,  and  may 
be  exercised  only  when  it  is  impracticable  for  the  people  to  exercise  their 
choice. 

Section  99  of  the  Constitution  declares  that  the  first  term  of  county  offi- 
cers elected  immediately  following  the  adoption  of  the  Constitution  should 
be  for  three  years,  beginning  on  the  first  Monday  in  Januaiy,  1895,  but  a# 
•uch  officers  were  thereafter  elected  for  terms  of  four  years,  the  next  tern* 
began  with  the  first  Monday  in  January,  1898,  and  ended  with  first  Monday 
in  January,  1902,  and  the  next  beginning  with  the  first  Monday  in  January, 
1909,  will  end  on  the  corresponding  day  in  January,  1906,  and  so  on,  the  elec- 
tion in  each  instance  taking  place  in  November  of  the  preceding  year.  So 
the  only  regular  term,  as  applied  to  county  officers,  sheriff  included,  is  that 
of  four  years. 

Section  296,  Constitution,  provides  that  the  "general  assembly  shall,  by 
law.  prescribe  the  time  when  the  several  officers  authorized  or  directed  by 
this  Constitution  to  be  elected  or  appointed  shall  ester  upon  the  duties  of 
th«ir  respective  offices,  exceprt  where  the  time  is  fixed  by  this  Constitution. " 

Section  3759,  Kentucky  Statutes,  provides  that  "all  officers  other  than 
those  mentioned  in  the  preceding  section  relating  to  commissioned  officers, 
may  enter  upon  the  discharge  of  the  duties  of  their  offices  respectively  ai  the 
time  prescribed  by  the  Constitution  or  the  statutes  creating  the  office,  upon 
taking  the  oath  and  executing  the  covenant  required  by  law." 

Section  8755  of  the  Statutes,  supra,  provides:  "If  the  official  bond  is  not 
given,  and  the  oath  of  office  taken,  on  or  before  the  day  on  which  the  term 
of  office  to  which  the  person  has  been  elected  begins,  or  in  cases  of  persons 
appointed  to  office,  within  thirty  days  after  such  person  has  received  notice 
of  his  appointment,  the  office  shall  be  considered  vacant,  and  he  shall  not 
be  re-eligible  thereto  for  two  years." 

We  are  of  opinion  that  the  provisions  of  the  Constitution  and  statute 
supra  all  refer  to  offices  which  are  to  be  filled  for  the  full  constitutional  or 
statutory  terms.  There  seems  to  be  nothing  in  either  the  Constitution  or 
statutes  of  this  State  fixing  the  time  at  which  one  elected,  or  appointed  to 
fill  a  vacancy  in  office,  shall  assume  the  duties  of  such  office.  It  would, 
however,  have  been  impossible  for  the  appellee  to  have  entered  upon  the 
duties  of  the  office,  the  vacancy  in  which  he  was  elected  to  fill,  at  the  begin- 
ning of  a  term,  for  the  term  began  on  the  first  Monday  in  January,  1909, 
nejhrly  two  years  before  his  election.    Except  as  the  beginning  or  ending  of 
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a  full  temi  of  offlce,  the  first  Monday  Id  January  has  no  more  signiflcanoe 
than  the  first  Monday  of  any  other  month.  The  term  of  the  office  of  sheriff 
is  four  years,  no  more  and  no  less.  The  present  term  throughout  the  State 
began  with  the  first  Monday  in  January,  1902.  The  term  had  but  one  be- 
ginning, and  will  have  but  one  ending,  though  there  may  be  a  dozen  in- 
cumbents during  the  one  term.  The  appellant  was  not  appointed  to  serve 
during  the  remainder  of  the  unexpired  term  of  his  predecessor,  but  only  to 
fill  the  vacancy  caused  by  the  latter's  death  until  an  election  could  be  held 
as  provided  by  law  to  fill  such  vacancy  for  the  remainder  of  the  unexpired 
term,  which  election,  as  thus  provided,  could  not  take  place  until  November 
of  the  year  1903.  Therefore,  upon  the  election  and  qualification  of  appellee 
the  vacancy  ceased,  and  it  became  the  duty  of  appellant  to  retire  at  once 
from  the  office  in  favor  of  appellee,  who  was  entitled  to  begin  the  immediate 
performnace  of  the  duites  thereof,  without  waiting  until  the  first  Monday 
in  January  following,  as  would  have  been  the  case  if  he  had  been  elected  for 
a  full  term  of  four  years. 

The  fact  that  the  statute  requires  one  elected  to  the  office  of  sheriff  for  a 
full  term  to  give  bond  by,  and  begin  the  duties  of  his  office  on,  the  first 
Mondfiy  in  January  following  his  election,  and  that  his  failure  to  do  so 
shall  forfeit  his  right  to  the  office,  does  not  compel  one  elected  to  fill 
a  vacancy  in  that  office  to  defer  his  qualification,  or  the  commencement 
of  his  duties,  until  the  first  Monday  in  January,  any  more  than  does 
the  statute  providing  that  the  failure  of  one  appointed  to  such  vacancy 
to  qualify  within  thirty  days  after  the  date  of  his  appointment  shall 
forfeit  his  right  to  the  office,  require  such  appointee  to  defer  his  qualifica- 
tion for,  and  the  taking  of,  his  office  until  the  end  of  the  thirty  days. 
Whether  elected  or  appointed  to  such  vacancy,  the  one  so  elected  or  ap- 
pointed has  the  right  to  qualify  and  enter  upon  the  performance  of  the 
duties  of  the  offlse  at  once. 

Being  of  the  opinion  that  the  lower  cour^-  properly  decided  that  appellee 
was  entitled  to  the  possession  of  the  office  of  sheriff  of  Lee  county  imme- 
diately upon  his  election  and  qualification,  the  judgment  is  affirmed. 


SMITH,  ADM'R  v.  SMITH,  &c. 

(Filed  March  9,  1901— Not  to  be  reported.) 

Mortgages— Interest  in  land— Where  one  had  no  interest  in  land  during  the 
life  of  his  mother,  as  he  died  before  she  did,  a  mortgage  by  him  conveying 
his  remainder  interest  in  her  land  was  ineffectual  to  convey  any  interest  in 
the  land. 

Lafferty  &  King  and  J.  I.  Blnnton  for  appellant. 

M.  C.  Sw  in  ford  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  29th  of  March  Nathan  O.  Smith  mortgaged  to  N.  H,  Carlisle,  to 
secure  the  payment  of  a  note  for  f  350,  simultaneously  executed  and  due  six 
months  after  date,  an  alleged  undivided  one-fifth  interest  in  remainder  in  a 
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farm  occupied  by  his  father  and  mother,  known  as  the  T.  W.  Smith  farm  in 
Sarrison  county,  Kentucky.     N.   H.    Carlisle  assigned   and  delivered   this 
note  to  Mary  E.  Qiltner.    After  the  execution  of  the  note  and  mortgage,  N. 
O.  Smith  died,  and  on  the  12th  of  February  1909,  his  administrator  and  Mary 
S.  Giltner  instituted  this  suit  in  the  Harrison  Circuit  Court  against  T.  W. 
Smith  and  Martha   Smith,  the   father  and   mother  of  decedent,  his  sisters, 
Anna  Burgess,  Martha  Ware  and  Grace  Claybrooke,  and  his  brother,  Thomas 
E.  Smith,  the  only  surviving  children  of   T.  W.  and  Martha  Smith,  seeking 
to  subject  the  one  undivided  one-flfth  interest  in  the  Harrison   county  tract 
of  land,  alleged   to  belong  to  N.    O.  Smith,  subject   to  a   life    estate  uf   his 
mother,  Martha  A.  Smith,  to  the  payment  of  the  note  and  Interest.     The  de- 
fendants for  answer  denied  that  Natham  O.  Smith  was  the  owner  of  oneun- 
ciivided  one-fifth  interest  in  the  tnict  of  land  subject  to  the  life  estate  of  his 
mother,    Martha    Smith,  or  that    he    had   any  interest  whatever  In    the 
property  at  the  date  of  the  execution  of  the  mortgage  to  Carlisle,  or  at  any 
time  previous  to  his  death,  and  alleged  that  the  titte  to  the  property  belonged 
to  his  iuother  during  her  life  and  at  her  death  descended  in  fee  simple  to  the 
•children  of  Thos.  W.  and  Martha  A.  Smith,  who  were   alive  at  the   death  of 
Martha  by  virtue  of  a  deed  executed  and  delivered  by  Thomas  W.  Smith  to 
his  mother,  Martha  A.  Smith,  on  the   2i>th  of  July,  185W.     It   appears  from 
the  pleadings   and  exhibits   filed  therewith    that  on  the   89th  of    July,  1859, 
Thomas  W.  Smith,  the   father  of   N.  O.   Smith,  conveyed  the  tract  of  land 
in  controversy  to  his  mother,  Martha  A.  Smith,  in    trust,  first,  for   the  pay- 
ment of  certain  debts  due  and  owning  by  T.  W.  Smith. 

The  deed  then  provided  that  "after  the  above  named  debts  shall  be  fully 
paid  off  and  .satisfied,  the  said  Marthji  A.  Smith  is  to  hold  the  balance  of 
the  property  hereby  conveyed  in  trust  for  the  solf  use  and  benefit  of  Martha 
Smith,  the  wife  of  Thomas  W.  Smith,  during  her  natural  life,  and  at  her 
death  to  be  equally  divided  between  the  children  of  said  Thomas  W.  Smith 
and  Martha  A.  Smith,  should  they  have  any  living  at  the  time  of  said  Mar- 
tha's death;  but  if  they  should  have  no  living  children  upon  the  death  of 
said  Martha,  then,  in  that  event,  the  title  to  said  property  is  to  vest  abso- 
lutely in  said  Martha  A.  Smith  for  her  sole  use  and  benefit." 

It  appears  from  the  recitations  of  this  deed  that  the  true  name  of  both  the 
mother  and  wife  of  Thomas  W.  Smith  was  Martha  A.  Smith,  but  that  the 
letter  "A"  is  left  out  of  the  name  of  the  wife  in  certain  parts  of  the  deed.  The 
Martha  A.  Smith  named  as  the  grantee  therein  was  the  mother  of  the  grantor, 
T.  W.  Smith,  and  the  conveyance  of  the  property  was  to  her  primarily  to 
secure  the  payment  of  certain  indebtedness  of  the  grantor.  After  this  had 
been  accomplished  the  mother  was  to  hold  the  balance  of  the  property  in 
trust  for  the  benefit  of  the  wife  of  Thomas  W.  Smith  during  her  natural  life. 
If  at  the  death  of  the  wife  of  Thomas  W.  Smith  they  had  living  children, 
it  was  to  be  equally  divided  between  them,  but  if  at  that  time  they  had  no 
living  children,  then  the  title  to  the  property  was  to  vest  in  the  mother, 
Martha  A.  Smith,  for  her  sole  use  and  benefit. 

On  the  8th  of  February,  1875.  after  the  death  of  Martha  A.  Smith,  the 
mother  of  Thomas  W.  Smith,  Thomas  W.  Smith  and  his  wife  conveyed  the 
title  to  this  tract  of  land  to  X.  L.  Hume,  who  immediately  reconveyed  it  to 
Martha  A.  Smith,  the  wife,  and  her  children  by  Thomas  W.  Smith.     As  the 
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title  to  the  property  passed  under  the  deed  of  1859  to  Martha  A.  Smith,  the 
wife  of  Thomad  W.  Smith,  during  her  life,  and  at  her  death  to  her  children, 
the  deed  made  to  Hume  in  1857  was  ineffectual  for  any  purpose;  but  eTen  if 
Talid,  it  did  not  change  the  character  of  the  title  conveyed  by  the  deed  of 
1869,  as  the  title  vested  in  the  children  of  Martha  A.  Smith  and  Thomas  W. 
Smith  living  at  the  death  of  Martha.  Nathun  O.  Smith,  therefore,  had  na 
interest  therein  during  the  life  of  his  mother,  and  as  he  died  before  her.  his- 
mortgage  to  Carlisle  was  ineffectual  to  convey  any  interest  in  the  land. 
Judgment  affirmed. 


FENWICK  V.  WATKINS. 

(Filed  March  9,  1904— Not  to  be  reported. ) 

Sales  of  real  estate— Contracts— In  an  action  by  a  real  estate  agent  for  the- 
sale  of  lands  he  must  specifically  allege  what  he  was  employed  to  do,  and 
facts  showing  that  he  had  complied  with  his  undertaking,  and  where  h<» 
fails  to  state  what  he  was  employed  to  do,  an  action  for  commissions  upon 
the  sale  of  real  estate  can  not  be  maintained  by  him. 

J.  W.  Bush,  C.  C.  Grassham  and  Blue  &  Nunn  for  appellee. 

L.  H.  James,  Ollle  M.  James  and  C.  C.  Moore  for  appellant. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Fenwick,  sued  the  appellee,  Watkins,  for  commissions: 
alleged  to  be  due  to  him  as  agent  in  the  sale  of  a  tract  of  land.  The  circuit- 
judge  sustiained  a  general  demurrer  to  his  petition,  and  declining  to  plead 
further  his «petit|.on  was  dismissed,  and  he  has  appealed. 

The  petition  is  as  follows:  'yihe  plaintiff,  B.  S.  Fenwick,  says  that  the 
defendant,  Harry  Watkins,  in  the  fall  of  1902.  was  the  owner  and  in  posses- 
sion of  a  certain  tract  of  land  situated  in  Crittenden  county,  Ky. ,  known  as 
the  Austin  tract;  and  having  discovered  some  mineral  indications  thereon, 
and  desiring  to  put  the  same  upon  the  market  for  stile  at  mineral  prices,  did 
employ  this  plaintiff,  making  said  contract  in  said  county,  agreeing  and 
binding  himself  to  pay  to  this  plaintiff  the  sum  of  all  that  could  k)e  realized 
in  the  sale  of  said  land  over  and  above  the  sum  of  SI.OiK),  which  contract  was 
accepted  and  acced  upon  by  this  plaintiff;  in  the  rendition  of  a  great  deal 
of  services,  loss  of  time  and  expense,  looking  up  and  bringing  in  touch 
with  the  defendant,  upon  the  proposicion  of  sale  of  said  land,  which  there- 
after, and  on  the day  of ,  1903.  was  consnmuiated  for  and  at  the  sum 

of  16,000,  *'oash  in  hand,  and  as  the  purchase  price  of  said  land  paid  to  de- 
fendant which  W7IS  accepted  by  the  defendant  for  said  land,  and  as  the  sum 
and  price  ttmt  he  fixed  upon  sam«  at  the  time  he  made  and  entered  into 
the  contract  with  this  plaintiff,  aforesaid;  and  executed  and  delivered  to 
the  purchaser  thereof  a  deed  of  conveyance  covering  said  tract  of  land,  a 
copy  of  which  deed  will  be  filed  herewith  and  made  part  hei*eof,  and  marked 
exhibit  'A,'  if  required.  The  plaintiff  further  states  that  after  the  sale  of 
said  land  aforesaid,  and  after  the  defendant  had  received  said  sum  therefor, 
he  called  upon  him  for  his  said  commission,  12,000,  which  he  had  agreed  to 
pay  this  plaintiff  aforesaid,  that  the  defendant  at  which  time  refused  and 
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failed,  and  still  refuses  and  fails,  to  pay  this  plaintiff  said  sum,  or  any  part, 
thereof,  which  is  now  past  due  and  wholly  unpaid.  Therefore,  the  plaintifiT 
prays  judgment  against  the  defendant,  Harry  Watkins,  for  the  sum  of  $2,000, 

with  interest  thereon  from  the day  of ,  for  his  oost  and  all  proper 

relief." 

In  an  action  by  a  real  estate  agent  for  oommifssions  in  the  sale  of  reali 
estate  he  must  allege  specifically  what  he  was  employed  to  do,  and  the  com- 
pensation which  be  was  to  receive  therefor,  and  facts  showing  that  he  had 
complied  with  his  undertaking  and  had  procured  a  purchaser  who  was  able^ 
and  willing  to  take  the  property  upon  the  terms  agreed  upon  with  bis  prin- 
cipal. In  this  case  the  plaintiff  wholly  fails  to  state  what  he  wase  m ployed  by 
the  plaintiff  to  do  in  connection  with  the  sale  of  the  land  in  question.  There- 
is  no  averment  that  he  had  either  efft*cted  the  sale  of  the  land  or  that  it  re« 
suited  from  any  service  rendered  under  his  employment. 

For  reasons  indicated  the  judgment  is  affirmed. 


GOFF,  &o.  V.  WILBURN.  &c. 

(Filed  March  0,  1»04— Not  to  be  reported. ) 

New  trial— A  new  trial  should  be  granted  where  an  action  was  dismissed 
by  the  trial  court  after  the  court  had  stated  to  the  attorneys  on  both  sidea 
that  the  case  should  remain  upon  the  docket  until  the  trial  of  another  case- 
in another  county  upon  the  same  subject-matter,  but  dismissed  the  action 
having  forgotten  the  statement  made  to  the  attorneys  that  the  action  should 
not  be  tried  until  the  trial  of  the  action  in  the  other  court. 

B^knei'  &  'Jouett  for  appellants. 

J.  H.  Hazelrigg  for  appellees. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  is  an  action  for  a  new  trial  under  sections  618  and  520  of  'the  Civil 
Code.  There  is  a  large  body  of  land  lying  partly  in  Powell,  Wolfe  and  Estill 
counties,  title  to  and  possession  of  which  were  claimed  both  by  appellants 
and  appellees. 

Appellants  had  instituted  an  action  in  Powell  county  against  appellees 
to  quiet  their  title  to  this  land,  and  had  also  an  action  pending  in  Wolfe- 
against  them  for  trespass  upon  it,  which,  incidentally,  involved  the  title. 
Appellants  moved  the  judffe  of  the  Wolfe  Circuit  Court  to  transfer  the  lat- 
ter action  to  the  Powell  Circuit  Court  for  trial  with  the  former.  This  was. 
overruled,  but  in  consideration  of  the  fact  that  the  case  in  Powell  had  been 
advanced  materially  in  preparation  at  considerable  expense,  the  judge  of  the> 
Wolfe  Circuit  Court  stated  to  the  attorneys  for  both  sides  that  the  case  in 
Wolfe  might  be  left  as  it  was  untll^Ke  tftal  of  tb)l  Powell  county  case;  an 
upon  this  statement  of  the  court  appellants*  counsel  relied.  Subsequently,, 
without  the  knowledge  of  appellants  or  their  counsel,  the  Wolfe  county  case- 
was  placed  upon  the  trial  docket,  and  the  court  having  forgotten  the  state- 
ment made  to  counsel,  it  was  dismissed.  This  judgment  was  not  ascertained 
l^  appellants  until   too  late  to  apply  for  a  new  trial,  except   under  section 
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•^18  of  the  Code;  whereupon  they  filed  their  petition,  setting  up  the  forego- 
ing facts,  and  praying  for  a  new  trial,  because  of  unavoidable  casualty  or 
misfortune  preventing  them  from  appearing. 

The  answer  denied  all  the  affirmative  allegations  of  the  petition,  and,  in 
addition,  pleaded  that  in  an  action  instituted  in  Estill  county,  between  ap- 
pellants (who  were  plaintiffs  therein)  and  some  of  appellees'  tenants,  Involv- 
ing the  title  to  the  land  in  question,  appellants  "were  defeated,"  and  that 
the  judgment  was  still  In  full  force  and  effect.  No  denial  was  made  of  the 
-allegations  of  the  answer.  The  evidence  fully  establishes  the  allegations  of 
unavoidable  casualty.  Judge  Bedwlne's  testimony  places  this  beyond  all 
•question.  The  plea  of  res  judicata,  even  if  sufficiently  stated,  has  no  plaoe 
in  this  case,  but  belongs  to  the  action  involving  the  merits  of  the  contro- 
versy as  to  the  land.  But,  conceding  that  it  should  be  considered  here,  the 
allegations  of  the  answer  are  not  such  as  will  bar  appellants.  No  adjudica- 
tion, except  on  the  merits  of  the  controversy,  constitutes  a  bar  to  the  de- 
feated party.  The  admitted  allegation  that  the  plaintiffs  "were  defeated"  in 
-a  law  suit  does  not  show  that  the  case  was  decided  on  its  merits.  The  same 
plea  could  have  been  truthfully  made  if  the  plaintiffs  had  been  forced  to 
^dismiss  without  prejudice.  Allegations  are  taken  most  strongly  against  the 
pleader. 

Appellants  have  been  prevented  from  preparing  and  trying  their  case  on 
its  merits  by  circumstances  upon  which  any  lawyer  might  have  relied.  It* 
Is  not  at  all  necessary  to  di.scuss  in  detail  the  means  by  which  this  result 
was  brought  about.  Appellants  must  have  their  day  in  court,  and  this  they 
have  not  yet  had  in  this  case.  (Cooley  v.  Barbourville  Land  and  Improve- 
ment Co.,  19  Ky.  Law  Rep.,  1454  ) 
*  The  court  below  dismissed  the  petition.  This  judgment  is  reversed,  with 
direction.^  to  grant  appellants  a  new  trial. 


MANN  V.  COMMONWEALTH. 

(Filed  March  9,  190t-Not  to  be  reported.) 

Accomplice— Evidence— Upon  the  trial  of  appellant  evidence  to  the  effec^ 
•that  he  said   to  the  arresting   officer  nt   the   time  of   the  arrest,  "you  are  a 
good  friend  of   mine;  why  didn't  you  give  me  a  tip  and  let  me  get  away," 
and  other  testimony    incriminating   him,  was   sufficient   to  corroborate  the. 
testimony  of  an  accomplice,  and  a  verdict  of  conviction  will  not  be  disturbed. 

J.  M.  Collins  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charges  that  Charles  Saunders,  Thomas  Mann  and  Ed- 
Wiird  Morrison  willfully,  maliciously  ond  feloniously  shooting  and 
wounding  John  B.  Farrow.  It  is  evident  that  Mann  and  Morrison,  if  not 
Saunder.s,  went  to  Farrow's  house  to  commit  a  robbery;  that  they  broke 
into  it,  and  when  he  refused  to  turn  over  his  money  appellant  Mann  shot 
him.     Charles  Saunders  was  introduced  as  a  witness  for  the  Commonwealth, 
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who  testified  that  Mann  procured  a  horse  and  buggy  In  the  city  of  Mays- 
vllle;  that  thi^y  drove  to  Farrow's  house,  hitched  the  horse  and  entered  the- 
house  as  we  have  stated.  Saunders  claims  that  Mann  and  Morrison  did  not 
disclose  their  real  purpose  to  him,  but  claimed  that  they  were  going  there 
tx>  see  some  girls.  For  the  appellant  it  is  contended  that  Saunders  was  ant 
accomplice;  that  the  evidence  of  Saunders  is  not  corroborated,  therefore,  as- 
the  law  will  not  allow  the  conviction  of  one  charged  with  a  crime  upon  the- 
tiDcorroborat«d  testimony  of  an  accomplice,  the  court  should  have  directed 
the  jury  to  acquit  the  defendant. 

We  will  assume  that  Saunders  was  an  accomplice,  and  hold  that  if  his  tes- 
timony had  not  been  corroborated  it  would  have  been  proper  for  the  court, 
to  have  directed  an  acquittal.  (Miller  &  Smith  v.  Commonwealth,  78  Ky.,. 
15;  Craft  v.  Commonwealth,  80  Ky..  349;  Commonwealth  v.  Barker,  82  Ky. 
Law  Bep.,  368. )  If  there  is  any  evidence  tending  to  corroborate  an  accom- 
plice, it  is  suflSclent  to  support  a  verdict.  The  evidence  tends  to  support. 
Saunders'  testimony  as  to  the  circumstances  attending  the  entrance  into  the 
house  and  the  shooting  and  wounding  of  Farrow.  It  also  tends  to  show 
that  a  horse's  tracks  were  found,  indicating  that  a  horse  had  been  hitched 
where  Saunders  said  they  had  hitched  the  horse.  It  likewise  tended  to  show 
that  the  horse  had  beeu  shod  by  a  blacksmith  by  the  name  of  Crawford,  wha 
did  it  in  a  peculiar  way,  and  the  tracks  •indicated  that  it  had  been  made  by^ 
such  a  shoe.  A  hat  was  found  near  Farrow's  house,  and  Simon  Nelson  tes- 
tified that  he  had  sold  it,  or  one  like  it,  to  Mann.  R.  R.  Thompson  testified 
that  when  he  made  the  arrest  Mann  said  to  him  "you  are  a  good  friend  of 
mine;  why  didn't  you  give  me  a  tip  and  let  roe  get  away."  There  was. 
other  testimony  tending  to  corroborate  Saunders. 

The  judgment  is  affirmed. 


CARSEY  &  CO.  V.  FARMER  &  DAVIS. 
(Filed  March  9.  1904.) 

1.  Contracts— Sales  of  tobacco— In  an  action  by  tobacco  warehousemen' 
against  a  firm,  of  tobacco  dealers  to  recover  a  balance  on  advances,  the  evi- 
dence showing  that  the  dealers  had  fallen  behind  in  their  shipments,  it  was- 
error  upon  the  trial  in  the  lower  court  to  allow  them  damages  upon  a  coun- 
terclaim setting  up  losses  resulting  from  the  failure  of  the  warehousemen  to* 
continue  advancements  to  them. 

2.  Breach  of  agreement  to  lend  money— The  breach  of  an  agreement  to 
lend  money  furnishes  no  grounds  for  a  recovery  of  damages  for  injury  to  the> 
reputation  of  the  borrower  in  not  getting  it. 

John  K.  Hendrick,  Dancy  Furt,  H.  M.  Scales  and  W.  F.  Peterson  for  ap- 
pellants. 
Linn,  Greer  &  Reid  and  Farmer  &  Davis  for  appellees. 
Appeal  from  Calloway  Cirouit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

W.  H.  Carsey  &  Co.  are  tobacco  warehousemen  at  ClarksvUle,  Tenn. 
Farmer  &  Davis  are  tobacco  dealers  at  Murray,  If y.    In  the  year  1899  Farmer 
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•A  Davis  shipped  their  tobacco  to  Carsey  &  Co.,  the  lattei  makiog  them  ad- 
vances from  time  to  time  thereoD,  to  secure  ¥rhioh  Davis  executed  to  them 
a  mortgafsre  on  a  tract  of  laud  owned  by  him.  When  the  tobacco  was  all  sold 
there  was  a  balance,  ;is  shown  by  the  books  of  Carsey  &  Co.,  due  them  from 
Farmer  &  Davis  of  1488,  and  it  not  having  been  paid,  they  instituted  this 
-suit  to  recover  the  money  and  enforee  the  mortgage.  The  defendants  filed 
an  answer  in  three  paragraphs,  as  follows: 

"1st.  The  agreement  between  the  plaintiffs  and  khe  defendants  was  that 
tfhe  defendants  were  to  buy  tobacco  in  the  country  and  ship  it  to  the  plain- 
tiffs' warehouse  in  Clarksvllle,  Tenn.,  to  be  sold  by  the  plaintiffs  for  the 
-customary  charges;  and  in  consideration  of  this  the  plaintiffs  agreed  that 
they  would  from  time  to  time  ad  trance  to  the  defendants  money  with  which 
to  pay  for  the  tobacco  they  so  bought,  and  would  keep  in  their  hands  a  suffl- 
•oient  amount  of  money  to  pay  for  all  the  tobacco  purchased  by  them,  which 
was  to  be,  and  was,  shipped  to  plain  tiffs*  warehouse;  that  plaintiffs  failed  to 
keep  their  contract  and  refused  to  furnish  the  defendants  the  money  to  pay 
ior  che  tobacco  pui^based  by  them  when  they  had  contracted  for  42,000 
pounds  of  tobacco  in  the  country:  that  by  reason  of  this  they  were  unable 
to  buy  the  tobacco  so  contracted  for,  and  lost  the  profits  which  they  would 
have  made  on  the  42,000  pounds  of  tobacco,  they  being  unable  to  get  the 
money  elsewhere;  that  they  contracted  for  the  tobacco  at  |6  or  $6  a  hundred, 
and  could  have  made  a  net  profit  on  it  of  at  least  11.60  a  hundred;  that  in 
Addition  to  this  they  were  at  trouble  and  expense  to  the  amount  of  160  in 
snaking  the  contracts  with  the  farmers,  and  to  the  amount  of  $75  in  rescind- 
dng  these  oontracts  when  the  plaintiff  refused  to  furnish  them  the  money  to 
l)ay  for  the  tobacco  after  it  had  been  contracted  for,  making  in  all  $820. 

*'8d.  The  defendants  shipped  to  the  plaintiffs  for  sale  111,991  pounds  of  to- 
'bacoo  of  the  value  of  $8,806,  which  was  sold  by  the  plaintiffs  for  that  sum, 
but  the  plaintiffs  failed  to  account  to  the  defendants  for  at  least $1,860  of  the 
purchaae-'priee. 

"3d.  By  reason  of  the  plaintiffs  not  furnishing  the  money  as  agreed  the 
defendants  had  been  unable  to  use  a  barn  which  they  had  rented  to  put  the 
tobacco  in,  and  thus  lost  the  rent,  $100,  and  they  had  also  been  damaged 
1500  in  their  reputation  as  tobacco  dealers  by  their  inabiHty  tooanry  out  the 
contracts  they  had  made  by  reason  of  the  plaintiffs'  refusal  to  advance  them 
the  money." 

All  these  sums  were  pleaded  as  a  counterclaim.  The  plaintiffs  de- 
murred to  the  answet*,  and  their  demurrer  being  overruled  filed  a  reply 
controverting'  its  allegations.  Proof  was  taken  and  on  final  hearing  the 
court  allowed  the  defendants  on  their  counterclaim  $(»<«.  73,  setting  off 
against  this  the  plaintiffs'  debts  of  $433,  and  entering  Judgment  in  favor  of 
the  defendant  for  $66.73.     The  plaintiffs  appeal. 

While  the  reply  of  the  plaintiffs  is  not  in  the  usual  form,  we  think  it  sub- 
stantially suflScient  as  a  denial  of  the  allegations  of  the  answer.  The  proof 
Is  wholly  insufficient  to  warrant  the  judgment  for  the  defendants  on  the 
second  paragraph  of  the  answer,  alleging  that  the  plaintiff  had  not  accounted 
^or  the  price  received  for  the  tobacco  which  was  sold  by  them  on  account  of 
the  defendants.  The  proof  by  the  plaintiffs  is  unequivocal  that  all  the 
money  received  was  accounted  for,  and  an  itemized  statement  of  the  sales  is 
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:flled,  also  an  itemized  statement  of  the  plaintiffs'  account,  which  is  testl- 
:fied  to  be  correct.  There  is  no  contrary  evidence  except  the  following:  The 
defendants  state  that  they  weighed  the  tobi^cco  bought  by  them  from  the 
tarmers  and  that  their  scales  were  correct;  they  also  show  that  the  weights 
•of  the  hogsheads  as  given  by  the  plaintiffs  in  the  reports  of  their  sales  were 
^,800  pounds  less  than  the  weights  of  the  tobacco  for  which  they  paid  the 
farmers.  They  also  show  that  they  shipped  to  the  plaintiffs  sixty-one  hogs- 
heads, and  only  fifty-nine  hogsheads  were  reported  by  the  plaintiffs  in  their 
account.  But  it  is  shown  on  the  cross  examination  of  the  def^'ndants,  and 
not  controverted,  that  two  hogsbeAds  of  the  tobacco  shipped  in  their  name 
was  ordered  to  be  sold  by  them  in  the  name  of  a  customer,  W.  Adams,  and 
that  these  hogsheads  were  reported  in  Adams'  name.  It  is  further  shown 
that  the  defendants  shipped  three  hogsheads  of  their  tobacco  to  another  ware- 
house which  sold  it.  and  while  the  weight  of  these  hogsheads  is  not  defi- 
nitely established  by  the  proof,  judging  from  the  weight  of  the  other  hogs- 
heads, we  think  they  may  be  safely  put  at  about  4,800  pounds.  This  leaves 
only  about  4,000  pounds  of  deficiency  l)etween  the  weights  made  by  the  de- 
fendants to  the  farmers  and  those  made  by  the  warehousemen  when  the  to- 
bacco was  sold  in  Clarksville.  The  defendants  sold  during  the  season  also 
eleven  hogsheads  at  another  warehouse,  and  the  deficiency  of  4.000  pounds 
must  be  considered  with  reference  to  these  hogsheads  as  well  as  those  shipped 
to  the  plaintiffs.  Some  of  the  tobacco  was  broken  twice,  not  being  sold 
when  fir:jr  offered.  It  was  sold  during  the  summer,  and  the  loss  is  greater  In 
<lry  weather  than  in  damp,  as  the  tobuoco  dries  out.  The  proof  warrants 
the  conclusion  that  a  loss  of  twenty-five  pounds  to  the  hogshead  is  not  an 
unreasonable  allowance  on  this  tobacco.  This  would  make  a  loss  of  nearly 
2,000  pounds;  and  if  there  was  this  much  loss  at  the  warehouse,  it  would 
«eem  reasonable  there  was  as  much  loss  in  the  handling  and  prizing  of  the 
tobacco  at  the  defendants'  barn.  But,  however  this  may  be,  the  proof  is 
«atisfactory  that  the  plaintiffs  accounted  for  all  the  money  they  received  for 
the  tot)acco,  and  there  is  nothing  in  the  evidence  to  warrant  a  judgment 
against  them  for  anything  t)eyond  the  money  they  received. 

The  other  two  paragraphs  of  the  answer  will  be  considered  together  as 
they  both  depend  upon  the  allegation  that  the  plaintiffs  agreed  to  make  ad- 
vances and  broke  the  agreement.  The  only  proof  of  the  agreement  ^  the 
evidence  of  the  defendant  Farmer,  as  to  a  conversation  between  him  and 
the  plaintiff,  W.  H.  Carsey,  which  is  denied  by  Carsey.  Both  the  conduct  of 
the  parties  and  the  circumstances  sustain  Carsey,  and  while  we  are  satisfied 
it  was  contemplated  and  understood  between  the  parties  that  Carsey  &  Co. 
would  make  advances  to  the  defendants,  we  are  also  satisfied  that  it  was  un- 
derstood they  were  to  do  this  only  as  long  as  things  were  satisfactory.  When 
Carsey  Si  Co.  refused  to  make  further  advances  the  defendants  had  fallen 
behind,  and  their  attention  was  called  to  the  condition  of  their  account. 
Carsey  &  Co.  can  not  be  held,  under  the  loose  evidence  in  this  record,  to 
have  agreed  to  continue  to  make  advances  after  the  defendants  fell  behind. 
They  were  not  satis#ed  with  the  way  things  were  going.  The  defendants 
had  the  right  to  terminate  the  arrangement  with  Carsey  &  Co.,  and  it  hard 
to  conceive  that  the  parties  contemplated  that  Carsey  &  Co.  were  compelled 
to  furnish    money  when    the  defendants   did    not   keep  up  their  account. 
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There  was  no  writing  evidencing  the  contract.  There  is  nothing  in  the  let- 
ters passing  between  the  parties  sustaining  in  anj  degree  the  defendants' 
contention.  When  Carsey  &  Co.  informed  them  that  no  further  adrances 
would  he  made  in  view  of  the  condition  of  the  acoount,  no  complaint  was 
made  thiit  the  plaintiffs  were  breaking  any  contract,  and  nothing  was  said 
about  the  contract  now  relied  on.  A  few  months  lat*^r  one  of  the  defendants 
wrote  Carspy  &  Co.  telling  them  that  he  and  his  partner  had  dissolved,  bat 
be  was  going  to  carry  on  the  business,  and  asking  them  to  make  advances 
to  him,  but  making  no  complaint  of  any  mistreatment  in  the  past.  When 
Carsey  &  Co.  sent  an  attorney  to  Murray  to  get  a  settlement  of  their  ac- 
count, the  only  objection  made  by  either  of  the  defendants  was  the  alleged 
shortage  in  the  weights,  and  it  was  agreeed  that  if  the  weights  were  shown 
to  be  correct  by  the  buyers  who  had  gotten  the  tobacco,  the  defendants 
would  settle.  The  attorney  returned  a  second  time  after  getting  certiflcates 
from  the  buyers  as  to  the  correctness^  of  the  weights,  and  still  nothing  was 
said  about  any  agreement  to  make  advances  which  had  been  broken  by 
Carsey  &;  Co.  This  claim  was  never  set  up  until  after  the  suit  was  brought, 
and  can  not  be  maintained. 

Besides,  whether  the  defendants  would  have  made  a  profit  on  the  42.000 
pounds  of  tobacco  which  they  had  contracted  for.  if  Carsey  &  Co.  had  ad- 
vanced the  money  to  pay  for  it,  would  depend  on  whether  or  not  tobacco  ad- 
vanced or  declined  in  price  in  the  interim  before  it  could  be  prized  and  put 
on  the  market.  It  appears  from  the  evidence  that  the  defendants  lost  money 
on  the  tobacco  they  did  buy  and  ship;  and  if  the  43,000  pounds  was  sold  at 
the  prices  got  for  the  other  there  would  have  been  no  profit.  What  the  price 
of  tobacco  would  have  been  when  this  42,000  pounds  were  prized  and  put  on 
the  market  was  entirely  conjectural.  The  price  might  have  been  so  low  as 
to  entail  a  great  loss.  Profits  which  the  defendants  might  have  made  if  the 
money  had  been  advanced  are  too  precarious  to  constitute  an  element  of 
damage.  (Kentucky  Tobacco  Association  v.  Ashby,  tt  Ky.  Law  Rep.,  109.) 
The  cases  relied  on  for  appellee  are  essentially  different,  for  there  the  profits 
or  gain  might  be  reasonably  estimated,  but  here  there  is  no  basis  for  esti- 
mating the  profits  except  the  unknown  contingencies  of  the  future.  It  is 
not  alleged  or  shown  that  the  defendants  had  contracted  for  the  tobacco  at 
less  than  its  market  price,  or  that  it  was  at  the  time  worth  any  more  than 
they  had  agreed  to  pay  for  it.  The  breach  of  an  agreement  to  lend  money 
furnishes  no  grounds  for  a  recovery  of  damages  for  injury  to  the  reputation 
of  the  borrower  from  not  getting  it.  On  the  whole  case  we  conclude  that  no 
allowance  should  be  made  on  account  of  any  part  of  the  counterclaim,  and 
that  judgment  should  be  entered  for  the  plaintiffs  for  their  debt  and  the  en- 
forcement of  their  mortgage. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indi- 
cated. 


COMBS,  &c.  V.  DUFF,  JR.,  &c. 

(Filed  March  9,  1904— Not  to  be  reported.) 

Patents— Adverse  possession— Where  a  tract  of  land  has  been  held  ad- 
versely by  those  in  possession  and  those  through  whom  they  claim  for  mor& 
than  fifty  years,  such  possession  and  holding  will  be  upheld. 
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Hall  &  Baker  and  W.  F.  Hall  for  appellants. 

J.  J.  C.  Bach  and  W.  H.  Miller  for  appellees. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellees  clainr  the  land  in   controversy  through   John  A.  Duff,  who 
lived  at  the  month  of  Grapevine  creek  for  mo'^  than   sixty  years,  within  a 
boundary  containing  twenty-one  or  twenty-two  hundred  acres,  two  hiindnd\ 
of  which  was  in  cultivation.     The  boundary  so  claimed  is  within  the  Pickett  ^ 
and  Marshal]  patent  for  23,190  acres  granted  by  the  governor  of  Virginia  in  > 
17d2.  About  1856  Cotton  and  Ketchum,  claiming  under  the  Pickett  and  Mar- 
shall patent,  had  a  suit  pending  against  John  A.  Duff   to  recover  the  land 
he  had  in  his  possession.     Pending  the  suit  E.  C.  Strong,  who  claimed  to  . 
have  acquired  the  right  to  the  land  under  the  Pickett  and  Marshall  pateot^  . 
sold  liis  claim   to  Duff,  and  afterwards,    on    July  8,  1883,  made  him  a  de«d  I 
therefor.     Duff   continued  to   occupy   and   claim    the  land  until  his  death ;  . 
since  that  time  the  appellees  have  so  done,  except  for  the  interruption  of  the.' 
possession  by  appellants.    The  appellants  claim  the  land  in  controversy  un- 
der two  Kentucky  grants.    They  cover  land  which  had  been  previously  pat- 
ented to  Pickett  and  Marshall,  and  are   void.    In   1898  appellants  enteredL 
within  their  respective  boundaries  and  built  little  cabins  and  attempted  to% 
take  possession  of  the  land.    They  were  trespassers,  as  their  patents  did  not  . 
give  them  any  right  of  entry.     (Terry  v.  Johnson,  96  Ky.,  95;  Crate,  &e.  v.. 
Strong,  Ac,  24  Ky.  Law  Rep  ,  710;  Dineen  v.  Hall,  &c..  28  Ky.  Law  Rep.,. 
1615. )    The  appellees  were  in   the  actual  possession  of  the  land  at  the  time, . 
and  they  and  the  party  through  whom  they  claim  had  been  for  many  years;, 
especially  had  they  been  in  the  actual  possession  from  the  time  Strong  made- 
the  deed,  claiming   it  to  a    well-defined   boundary  designated   in   the   deed,, 
which  was  for  more  than  fifty  years  before  nppel Ian ts  entered  upon  the  land.. 
When  the  patentees  applied  to  the   register  of   the  land  office  for   the   x>at- 
ents  under  which  appellants  claim,  John  A.  Duff  obtained   a  caveat  against 
their  i8.suance.     It  was  certified  to  the   circuit  court  for  trial,  and    the  court 
sustained    a  demurrer  to   and   dismissed    the   proceedings.     The  office  of  a> 
caveat  is  to  have  the  question   determined  which  of  two  claimants  are  enti- 
tled to  have  a  patent  issued  for  the  unappropriated  land.    (Preston   v.  Pres- 
ton, Ac,  85  Ky.,  16;  Alexander  v.  Xoland,  H8Ky.,  143.)    If  a  judgment  in 
such  a  proceeding  could  operate  as  a  bar  in  a  future  controversy  over  the- 
title  to  the  land,  we  could  not  so  hold  as  the  transcript  does  not  contain  the 
record  of  the  proceeding,  hence  we  can  not  hold  that  the  court  below  erred, 
in  deciding  it  did  not  operate  as  a  bar. 
-  The  judgment  is  atfirmed. 


PLANTERS  BANK  AND  TRUST  CO.  v.  MAJOR,  &c. 

( Filed  March  9,  1904— Not  to  be  reported. ) 

Husband  and  wife— In  an  action  by  appellant,  to  attach  a  fund  due  the- 
husband,  the  claim  of  the  wife  to  the  fund  as  her  p**operty  was  improperly- 
sustained,  the  evidence  conducing   ta  show  that  at  the  time  of   the   transac,- 

vol.  25—124 
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'  tioD  the  husband  discounted  his  own  paper  to  a  bank  procmiiDg  the  money; 
that  the  amount  paid  over  which  the  controversy  arose  was  something  like 
a  year  before  the  time  the  wife  claims  to  have  come  into  possession  of  her 
money,  and  all  the  circumstances  going  to  show  fraad  of  the  husband  and 
wife  to  defeat  the  claim  of  appellant. 

Landes  &  Allensworth  and  Downer  &  Bussell  for  appellant. 

J.  W.  Hopkins  for  appellees. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

'This  is  a  controversy  between  appellant,  a  creditor  of  Mat.  S.  Major,  and 
"Appellee,  his  wife,  over  a  fund  of  |l.fK)8.P5,  attached  in  the  case  of  Means, 
t&c.  V.  Major,  &c..  Christian  Circuit  Court. 

In  189S  L.  W.  Means  purchased  at  judicial  sale,  in  the  case  of  Savage,  &c. 
'V.  Gaither,  &c..  Christian  Circuit  Court,  a  tract  of  laud  known  as  the  Over- 
•tshiner  place,  containing  two  hundred  and  twenty-three  and  two- thirds  acres 
»of  land  in  Christian  county,  Kentucky.  For  the  purchase  price  he  executed 
bond,  with  Mre.  Lottie  L.  Shipp  as  surety.  When  this- obligation  fell  due 
'-^t  was  not  paid.  Means  being  unable,  and  his  surety  unwilling,  to  do  so. 
'Being  pressed  for  payment,  the  principal  obligor  applied  to  his  brother-in- 
Uaw,  Mat.  S.  Major,  for  a  loan  of  the  money  with  which  to  pay  the  bond; 
^his  Major  refused  to  do,  but  agreed  to  pay  the  bond,  take  the  conveyance  of 
ttihe  land  to  himself,  and  give  Means  three  months  in  which  to  redeem  It; 
sif  this  was  not  done  within  the  time  limited,  the  farm  was  to  be  the  prop- 
»«rty  of  Major.  This  was  agreed  to,  and,  on  the  16th  day  of  December,  1896, 
'Major  paid  over  to  the  commissioner  the  sum  of  $1,608.95,  that  being  the  full 
•amount  of  the  purchase  bond  due  from  Means,  with  Interest;  and  thereupon 
the  pommissioner  executed  and  delivered  to  Major  an  absolute  conveyance 
.for  the  farm. 

Means  was  left  in  possession,  notwithstanding  he  failed  to  redeem  the 
property,  until  October  14,  1899,  when  Major  and  his  wife  sold  it  to  W,  M. 
'Qlrard  for  the  sum  of  12.2:^.66,  for  which  the  latt«r  executed  and  delivered 
his  five  equal  notes  to  Major,  due,  respectively,  In  one,  two,  three,  four  and 
five  years  from  date.  After  receiving  this  conveyance  Girard  instituted 
forcible  detainer  proceedings  against  Means  to  obtain  i)osses8ion,  and  about 
the  same  time  Means  instituted  an  equitable  action  in  the  Christian  Circuit 
Court  for  the  purpose  of  having  the  conveyance  from  the  commissioner  to 
Major  declared  to  be  a  mortgage,  and  the  deed  to  Girard  set  aside.  These 
two  proceedings  were  finally  consolidated,  and  on  the  21st  day  of  June,  1901, 
a  judgment  was  entered  by  the  chancellor,  awarding  to  Means  the  relief 
prayed  for  by  him  in  his  petition,  vacating  the  deed  to  Girard,  cancelling 
the  notes  of  the  latter  to  Major,  and  giving  Means  until  the  first  day  of  Sep- 
tember, 1901,  in  which  to  repay  to  Major  the  money  paid  by  him  to  the  com- 
missioner In  satisfaction  of  Means'  purchase  bond;  in  default  of  which  pay- 
ment the  property  was  to  be  again  fold,  and  Major  repaid  out  of  the  pro- 
ceeds. 

Means  failed  to  pay  in  the  lime  given  him,  and  on  the  d3d  of  September, 
-1901,  the  property  was  again  sold  at  judicial  sale,  and  purchased  by  his  wife, 
JMrs.  Harriet  E.  Means,  for  the  sum  of  12,401,  for  which  she  executed  bond 
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^with  surety,  and  finally  paid  Into  court  this  money,  oonHtitutlng  the  subjeot- 
'matter  of  this  oontroveray. 

After  the  rendition  of  the  judgment  of  June  21,  1001,  vaoating  the  deed  to 
Oirard,  Major  executed  and  filed  In  the  case  of  Means,  &c.  v.  Major,  Sbc, 
the  following  transfer: 

** Whereas,  Mrs.  Kittle  H.  Major  is  the  legal  holder  of  the  notes  executed 
by  W.  M.  Girard  for  the  purchase  price  of  the  L.  W.  Means  farm;  and 
"Whereas  the  conveyance  for  which  said  notes  were  executed  has  been  set 
aside  by  the  Christian  Circuit  Court  and  the  said  notes  are  canceled;  there- 
fore, In  order^to  place  the  said  Mrs.  Major  in  possession  of  all  interest  I  have 
In  said  farm,  per  lien  thereupon,  and  in  consideration  of  the  sum  of  81  this 
day  paid  me,  I  hereby  assign  and  transfer  to  the  said  Mrs.  Major  all  the 
«laim  I  have  upon  the  said  farm,  the  deed  I  hold  against  same,  and  the 
judgment  rendered  in  the  Christian  Circuit  Court  against  L.  W.  Means  for 
the  unpaid  purchase  money  on  said  farm. 

•*This  June  20,  1901.  »  MAT.  S.  MAJOR. 

••Witnessed  by:  J.  T.  EDMONDS." 

In  the  meantime  the  appellant  had  instituted  two  actions  against  Mat.  S. 
Major  in  the  Christian  Circuit  Court,  which  were  afterwards  consolidated, 
and  judgments  rendered  against  him  for  sums  aggregating  largely  in  excess 
of  the  fund  in  controversy.  Upon  these  judgments  executions  were  issued, 
and  returned  *'no  property  found."  Whereupon  these  two  actions  were  in- 
etituted  under  section  469  of  the  Code,  for  the  purpose  of  discovery  and  at- 
tachment of  funds,  or  other  property,  belonging  to  Mat.  S.  Major,  or  in 
which  he  had  an  interest;  and  in  both  the  fund  in  court  in  the  case  of 
Means,  &c.  v.  Major,  &c. ,  was  attached  in  the  manner  provided  by  the  Code, 
and  the  assignment  to  appellee  sought  to  be  set  aside  on  the  ground  of  fraud 
and  want  of  consideration. 

To  this  action- Mat.  S.  Major  and  appellee,  his  wife,  filed  separate  answers, 
denying  all  the  allegations  of  fraud  in  the  petition;  and  the  appellee  in  her 
answer  pleading  title  to  the  fund  in  court  independent  of  the  assignment 
from  her  husband.  In  substance,  she  states  that  she  furnished  the  money 
which  originally  went  to  satisfy  Means'  purchase  bond,  and  that  it  was  then 
and  there  agreed  between  her  and  her  husband  that  the  conveyance  was  to 
be  made  to  her,  but  that  through  accident,  inadvertence  or  fraud,  it  was 
made  to  her  husband;  that  she  did  not  know  of  this  until  the  conveyance 
from  her  husband  and  herself  to  Girard,  when  her  husband  undertook  to 
ratify  the  error  by  assigning  to  her  Girard 's  notes  for  the  purchase  price  of 
the  land ;  and  afterwards,  when  the  conveyance  to  Girard  was  set  aside  by  a 
judgment  of  the  court,  and  her  husband  given  a  judgment  for  the  money 
advanced  by  him  to  Means,  that  this  fund  then  became  hers,  and  the  assign- 
ment from  her  husband  to  herself  was  merely  the  legal  evidence  of  her 
title  to  property  which  was  already  equltabl/  hers. 

These  allegations  were  placed  in  issue,  and  without  going  minutely  into 
the  details  of  the  pleadings,  the  question  as  to  whether  or  not  the  fund  in 
ix)urt  was  the  property  of  appellee,  or  whether,  on  the  contrary,  the  assign- 
ment to  her  by  her  husband  was  fraudulent  and  void,  was  aptly  raised,  and 
is  now  the  question  for  adjudication.  It  will  be  observed  that  appellee  seeks 
to  establish  a  resulting   trust  to  the  fund   in   court,    making  allegations,' 
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which.  If  true,  would  bring  the  transaction  within   the  exception  of  seetioi» 
S868,  Kentucky   Statutes,  enacted   for  the   purpose  of  abrogating  resultliiir 
trusts.    But  in   her  testimony  she  places   the  time  when  she  gave  her  hus- 
band the  money  with  which  to  pay  for  the  farm  as  "early  as  18P6,"  and   her^ 
father,  who  testifies  for   her,  places   the  time  as  late  as  March  or  April  \n^ 
189*1,  whereas  the  record  shows  the  husband  paid   the  commissioner,    and 
took  the  deed  to  himself  on  Deoember  16,  18t)5;  so  that  the  record  contradicts 
her  statement  ns  to  this,  and  makes  it  impopsible  that  her  theory  could  have 
been  true.    She  also  overlooks  the  fact  that  it  is  indisputably  shown  that 
the  transaction  between  her   husband  and    Means  was  not  to  be  a  purchase- 
by  the   former  of  the   property,  but   only  a   loan ;  and   the  conveyance  was 
taken  to   himself  to  secure   his  debt,  provided   it  was  paid   within   three- 
months.     This  is  entirely  inconsistent   with  appellee's  theory  that  the  orig- 
inal transaction  was  to  be  a  purchase  by  her  with  her  own  money  as  an   !n> 
vestment.    She  states  in  her  testimony  that  her  father  advised  her  not  to  In- 
vest her  money  in  the  Ovei'shiner  place,  but  to  use  it  in  paying  for  another- 
traot  of   land  belonging  to  her,  known  as  the  Herndon  place,  and  she  ffivea 
as  a  reason  for  not  taking  the  advice  of  her  father  that  her  husband  said  tO' 
her  that  by  investing  her  money  in  the  Means  property  she  would  double  it. 
But,  as  said  before,  thta  entirely  Ignores  the  fact  that  the  original  transac- 
tion was  not^  be  a  purchase  of  the  land,  but  a  loan  to  Means;  and  the  only 
way  that  the  title  to  the  property  could  vest  in  the  Majors  would  be  through 
the  misfortune  of  Means,  in  bein^  unable  to  redeem  it.    Her  statement  that 
she  furnished  the  money  which  her  husband  advanced   to  Means  is  oontre- 
dieted  by  the  oflSoers  of  the  city  bank  of  Hopkinsville,  who   show  that  the 
husband  raised  the  money  by  discounting 'his  individual  note  at  their  bank; 
taht  the  proceeds  were  carried  to  his  credit,  and  that  he  gave  his  own  cheok. 
to  the  commissioner.    The  check  itself   is  placed   in  evidence,  and  the  testi- 
mony of  the  commissioner,  Judge  Winfrey,  places  this  matter  beyond  ques- 
tion. 

It  is  unreasonable  to  believe  that  appellee  did  not  ascertain  that  the  con- 
veyance was  not  made  to  her  (if  it  should  have  been)  in  the  longtime  elaps- 
ing between  December  16,  18P5.  when  It  was  made  to  her  husband,  and  Octo- 
ber 14,  18()9,  when  the  land  was  conveyed  to  Girard.  During  all  this  period 
Means  was  permitted  to  remain  in  possession,  and,  so  far  as  the  record 
shows,  she  obtained  no  profit  of  any.  kind,  from  her  property.  AssumiDg 
that  the  property  was  hers,  according  to  her  understanding, 'she  must  have 
regarded  it  as  peculiar,  to  say  the  least,  that,  during  the  four  years  m«i- 
tioned,  Means  was  permitted  to  remain  in  iK>sses8ion,  without  rendering  her 
an^  account,  or  profit,  by  reason  of  his  tenancy.  When,  however,  the  con- 
veyance was  made  to  Girard  she  admits  to  having  discovered  the  error- 
against  her,  and  states  that  her  husband  rectified  his  mistake  by  assigning 
all  of  the  Girard  notes  to  her.*  But  again  she  is  contradicted  by  the  record. 
Girard,  in  his  testimony,  shows  that  before  the  judgment  vacating  the  con- 
veyance to  him  was  rendered  Major  brought  to  him  two  of  the  notes  there- 
tofore giyen  for  the  purchase  price  of  the  land,  and  requested  that  he  (Gi- 
rard) would  take  them  up,  and  give  to  him  (Major)  duplicate  notes  therefor» 
stating  that  he  desired  to  have  a  different  endorsement  on  the  new  notea 
from  that  upon  the  old.    This  Girard,   after  consulting  his  attorney,  did» 
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-^elWeriDg  duplicates  for  the  old  notes  as  requested.  He  says  that  Major  re- 
-quested  him  to  destroy  the  old  notes,  but  that  his  attorney  advised  him  not 
to  do  so,  and  in  compliance  with  this  le^al  advice  he  retained  them.  These 
are  placed  In  evidence,  and  show,  by  the  endorsements  upon  them,  that  they 
were  assigned  to  appellee,  not  absolutely,  as  she  testifies  and  as  would  have 
been  the  case  had  she  been  the  owner,  but  only  as  collateral  security  to  in* 
•^emnlfy  her  from  loss  by  reason  of  her  suretyship  of  a  debt  due  by  her  bus* 
band  to  the  Planters  Bank  and  Trust  Co. 

The  evidence  of  appellee,  that  she  paid  over  to  her  husband  the  11,608.95 
In  controversy,  in  money,  at  their  home,  when  no  one  was  present  but  them- 
eelves,  without  the  intervention  of  any  of  the  business  forms  or  ceremony 
usually  attending  such  large  transactions,  of  itself  excites  the  utmost  iucie- 
Guilty.  This  transaction  took  place  in  Ho^kinsville,  a  city  of  banks,  and 
where  financial  transacitons  are  carried  on  in  modern  style,  and  it  is  highly 
Improbable  that  this  large  sum  of  money  would  have  been  kept  in  the  house, 
-and  paid  over  without  the  intervention  of  u  check,  or  other  receipt.  It  is  not 
believed  that  ladies  usually  keep  such  large  sums  about  their  homes.  If  a 
fraud  was  intended,  just  such  a  transaction  would  necessarily  have  been  re- 
ported to.  On  the  other  hand,  J.  T.  Edmonds,  the  attorney  who  drew  ifp 
the  assignment  from  Major  to  his  wife,  testifies  that  at  the  time  it  was  done 
Major  declared  to  him  that  it  was  for  the  purpose  of  deluding  his  creditors; 
that  he  had  originally  assigned  the  Girard  notes  to  his  wife  for  that  purpose, 
and,  now  that  the  court  had  vacated  them,  he  wished  to  assign  the  judg- 
ment to  his  wife,  in  order  that  his  creditors  might  not  finally  obtain  the 
money.  Both  Edmonds  and  Qirard  testified  to  conversations  with  her  hus- 
band in  the  presence  of  appellee,  which  excluded  the  idea  that  she  had  any 
interest  in  the  Means  property.  On  the  other  hand,  there  is  no  competent 
testimony  that  supports  appellee's  claim  to  the  fund  In  controversy.  With- 
out going  into  the  details,  it  may  be  said  that  the  evidence  which  would 
have  any  tendency  to  uphold  her  case  is  incompetent,  either  because  it  is  in 
direct  violation  of  the  provision  of  the  Code  which  forbids  the  introduction 
as  evidence  of  communications  between  husband  or  wife,  or  of  those  ele- 
mentary rules  which  forbid  the  introduction  of  hearsay  testimony,  and  espe- 
cially of  that  class  of  hearsay  which  consists  of  declarations  in  the  interest 
of  the  declarant.  But  it  is  immaterial  for  the  purposes  of  this  case  whether 
this  incompetent  evidence  be  excluded  or  not.  Taken  as  a  whole,  we  think  it 
is  indubitably  shown,  that  the  assingment  from  Means  to  his  wife  was  a 
mere  fraudulent  ruse  to  conceal  his  property  from  his  creditors.  All  of  the 
evidence  which  is  shown  by  writing,  or  which  is  established  beyond  contra- 
diction, refutes  appellee's  claim,  and  while  entertaining  for  the  finding  of 
the  chancellor  on  the  facts  the  highest  regard,  we  ai*e  constrained  to  the  con- 
clusion that  his  judgment,  awarding  th^  fund  to  appellee  Instead  of  to  ap- 
pellant, was  ^troneous,  and  for  this  reason  it  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 
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DANVILLE  COAL  AND  ICE  CO.  v.  VILTNER  MFG.  CO. 
(Filed  March  9,  1904— Not  to  be  reported.) 

1.  Contracts— Where  the  owners  of  an  ice  plant,  a  month  or  so  after  they*^ 
began  to  operate  It,  stated  In  a  letter  to  the  contractor  that  the  machlDery 
was  fulflllins  the  contract,  and  some  time  after  this»  without  objection,  exe- 
cuted notes  for  the  remainder  of  the  contract  price  for  putting  In  the  plant, 
and  finally  asked  indulgence  on  the  notes,  promising  payment,  such  state- 
ments and  representations  bound  the  owners  in  an  action  by  the  contractor^ 
for  the  recovery  of  the  balance  of  his  demand  for  putting  in  the  maohinerj^ 
for  the  ice  plant. 

2.  Warranty— In  an  aotion  for  the  recovery  of  the  balance  due  for  putting 
in  an  ice  plant,  a  defense  relying  upon  a  warranty  could  not  be  maintained 
beyond  the  year  when  the  plant  was  constructed,  as  it  could  not  be  operated, 
for  an  indefinite  time  and  losses  of  profits  claimed  for  an  indefinite  period. . 

A.  C.  VanWinkle,  Bobt.  Harding  and  Chas.  E.  Rodea  for  appellant. 

Bawling  C.  Vorls  and  C.  C.  Bagby  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  the  spring  of  the  year  1899  the  Viltncr  Manufacturing  Co.  put  In  an 
Ice  plant  for  appellant  at  Danville,  Ky.  After  the  plant  had  been  put  n^- 
ftnd  turned  over  to  appellant  and  they  had  operated  it  for  some  time,  on 
September  1,  1899,  they  executed  two  notes  to  the  Yiltner  Co.  for  |i.886.16» 
each  payable  In  three  months.  They  paid  $8,000  on  the  notes  December  90, 
1899,  but  failed  to  pay  the  balance,  and  this  suit  was  brought  by  the  Yiltner 
Co.  to  recover  therefor;  also  on  an  open  account  accruing  after  the  execution 
of  the  notes.  The  defendants  by  their  answer  denied  that  certain  charges 
in  the  account  were  reasonable,  or  that  certain  items  charged  were  ord«recl 
by  them  or  sold  to  them.  They  also  pleaded  that  at  the  time  the  plaintiff 
iold  them  the  ice  plant  it  guaranted  that  the  plant  should  be  capable  of  pro- 
ducing ten  tons  of  crystal,  clear  ice  every  twenty-four  hours  of  oonlilnuour 
running;  that  the  plant  was  not  capable  of  producing  this  ice  in  the  year 
1899,  but  owing  to  some  defect  in  the  construction  or  erection  of  the  ma- 
chinery about  one- third  of  each  cake  of  ice  produced  in  the  year  1809  was. 
Impure  and  useless;  that  thereby  the  defendants  sustained  a  loss  of  500  tona 
of  Ice,  worth  86  a  ton,  to  their  damage  in  the  sum  of  82.600.  In  another 
paragraph  the  same  allegations  were  made  as  to  the  year  1900.  In  a  fourth 
paragraph  of  the  answer  they  pleaded  that  plaintiff  having  failed  to  make- 
the  plant  do  what  they  had  guaranteed  it  would  do.  defendants  notified 
plaintiff  that  they  desired  to  change  the  location  of  the  plant,  and  to  this 
end  plaintiff  sent  an  engineer  named  Afilick  to  make  the  transfer  and  start 
the  plant  so  as  to  make  it  as  guaranteed;  but  Alfiick  was  drunk  and  failed, 
to  make  the  plant  produce  the  Ice  guaranteed,  and  yet  they  were  ohargsd 
with  the  board  of  Afilick  in  the  account.  The  court  sustained  a  demumr 
to  the  third  and  fourth  paragraphs  of  the  answer  setting  up  the  defective- 
ness of  the  plant  in  the  years  1900  and  1901.  An  amended  answer  was  filed 
as  to  the  year  1900,  in  which  it  was  pleaded  that  the  ice  plant  having  proveik 
to  be  defective  in  the  year  1899,  before  the  season  of  1900  opened  the  plain- 
tiffs undertook  to  remedy  the   defect  and  agreed   to  make  the  plant  as  gaar-^ 
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anteed,  and  when  the  work  was  done  assured  defendants  that  all  defects  In  ' 
the  plant  bad  been  remedied,  and  thus  Induced  them  to  continue  its  opera- 
tion, but  that  it  was  as  defective  as  before.  This  amended  answer  was  con- 
troverted of  record.  In  another  amended  answer  the  defendants  pleaded  that 
in  the  spring  of  1001,  before  the  plant  was  put  in  operation,  they  requested, 
plaintiff  to  move  the  plant  from  its  location  to  another  point,  and  to  recon- 
struct it  so  as  to  make  it  as  guaranteed;  that  in  pursuance  to  this  demand' 
the  plaintiff  undertook  to  move  the  plant  and  make  it  as  guaranteed ;  that . 
it  did  move  it  and  reconstruct  it,  but  from  the  time  it  began  operation,, 
about  April  1,  it  was  not  as  guaranteed  until  July  1,  and  during  this  time 
one- third  of  the  ice  was  a  total  loss.  The  court  sustained  a  demurrer  to  this 
pleading.  Issue  was  joined  on  the  allegations  of  the  answer  and  an  estoppel 
was  pleaded.  The  case  was  heard  before  a  jury,  which  found  for  the  plain- 
tiff, subject  to  a  credit  of  S410  on  the  account.  The  defendants  appeal  from 
the  judgment  entered  on  the  verdict.  At  the  conclusion  of  the  evidence  th^ 
court  instructed  the  jury  as  follows: 

'*8d.  If  you  believe  from  the  evidence  that  In  the  year  1899  the  ice  plant, 
because  of  a  defect  either  in  the  construction  or  the  erection  of  the  machin* 
ery  composing  said  plant,  did  not  produce,  tind  was  incapable  of  producing,, 
on  reasonably  skillful  management,  ten  tons  of  clear,  crystal  ice  every 
twenty-four  hours,  and  that  any  part  of  the  ice  produced  for  that  year  wa« 
not  clear  or  crystal  because  of  such  defect,  and  that  defendants  suffered 
damage  thereby,  then  you  will  find  for  defendants  on  their  counterclaim  for 
such  damage  the  reasonable  profits  defendants  would  have  realized  on  their 
ice  that  year  if  the  entire  output  had  been  clear,  crystal  ice.  Unless  you  sa 
believe,  find  nothing  on  their  counterclaim. 

**4th.  The  counterclaim  of  defendants  for  damages  accruing  from  the- 
operation  of  the  plant  in  tlie  year  1900  Is  based  on  what  defendants  claim 
to  be  another  contract  made  between  the  parties  before  the  opening  of  the- 
ioe-making  season  in  said  year  1900,  and  after  the  close  of  the  season  1899. 

'*If  you  believe  from  the  evidence  that  l)efore  the  opening  of  the  ice- 
making  season  in  the* year  1900,  and  after  the  close  of  the  season  of  1899,  the- 
plaintiff  and  defendants,  the  former  acting  through  his  authorized  agent, 
made  a  contraot  by  which  the  plaintiff  agreed  to  undertake  to  remedy  all 
defects  in  said  ice  plant  and  to  make  it  capable  of  producing  ten  tons  of 
clear,  crystal  ice  every  twenty-four  hours;  that  plaintiff  under  caid  contract- 
made  changes,  repairs  and  alterations  in  laid  plant,  and  then  guaranteed  to< 
defendants  that  the  plant  was  capable  of  making  ten  tons  of  clear,  crystal 
ice  every  twenty-four  hours;  and  if  you  further  believe  from  the  evidence 
that  upon  reasonably  efficient  tri^l  and  reasonably  skillful  management, 
said  plant,  as  repaired  or  altered  or  changed,  was  not  capable  of  producing, 
and  did  not  produoe,  ten  tons  of  clear,  crystal  ice  every  twenty-four  hours, 
and  that  the  defendants  suffered  damage  thereby,  then  you  find  for  the  de- 
fendants on  their  counterclaim  for  the  year  1900.  the  reasonable  profits  de- 
fendants would  have  realized  on  their  ice  that  year  if  the  entire  output  had 
been  clear,  crystal  ice.  Unless  you  so  believe,  you  will  find  nothing  for  de- 
fendants on  this  counterclaim.    *    *    * 

**6th.  If  you  believe  from  the  evidence  that  after  the  close  of  the  seasoik 
of  1900,  and  before  the  opening  of  the  season  of  1901,  the  defendants,  in  order^ 
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to  and  for  the  purpose  of  obtaining  from  plaintiff  the  aid  of  an  expert  in  re- 
moying  and  reconstructing  its  ioe  plant,  and  for  the  purpose  of  induoing 
plaintiff  to  open  a  new  account  with  them,  proposed  to  plaintiff  that  if 
plaintiff  would  so  furnish  said  expert  and  so  open  a  new  account  with  them, 
they  would  settle  their  entire  indebtedness  to  plaintiff,  meaning  and  intend- 
ing thereby  to  cause  plaintiff  to  understand  that  they  would  pay  off  the  ac- 
count sued  on  and  the  unpaid  balance  of  the  notes  sued  on,  provided  the 
plant  on  reconstruction  should  be  capable  of  making  pure,  clear  ice;  and  if 
you  further  believe  from  the  evidence  that  the  plaintiff  accepted  this  prop- 
osition, opened  a  new  account,  furnished  the  expert,  and  that  the  plant  un- 
der the  management  and  direction  of  said  expert  was  so  reconstructed  that 
it  was  capable  under  reasonably  skillful  handling  to  make  clear,  pure  ioe, 
then  you  can  not  consider  any  defense  which  the  defendants  make  to  this 
-action,  and  your  verdict  must  be  for  the  plaintiff  on  the  notes  and  account 
'flued  on.  Unless  you  so  believe,  then  yon  oan  not  And  that  the  defendants 
are  estopped  from  contesting  plaintiff's  claims." 

The  form  of  the  verdict  of  the  jury  shows  that  they  allowed  a  credit  of 
^410,  because  they  regarded  certain  charges  in  the  account  unreasonably 
high.  The  evidence  also  warrants  this  conclusion.  The  finding  of  the  jury 
was  in  effect  a  finding  against  the  defendants  on  account  of  defects  in  the 
plant  for  the  years  IQQ9  and  1900.  The  defendants  complain  that  the  demur- 
rer was  sustained  to  their  amended  answer  setting  up  the  claim  for  damages 
for  the  year  1901,  a'nd  that  the  court  restricted  them  to  a  recovery  under 
their  warranty  for  the  damages  suRtained  in  the  year  1890.  They  also  com- 
plain that  the  verdict  of  the  jury  is  palpably  against  the  evidence. 

The  evidence  for  the  defendants  was  to  the  effect  that  the  plant  from  the 
'Start  did  not  make  ice  up  to  the  warranty,  it  being  conceded  that  the  plant 
was  warranted  to  make  ten  tons  of  clear,  crystal  Ice  a  day  as  alleged  by  the 
defendants;  that  this  trouble  continued  through  the  second  season  and  into 
the  third  until  about  the  1st  of  July,  when  defendants  employed  a  man  from 
Cincinnati  who  did  some  work  upon  it,  and  after  this  they  had  no  trouble. 
On  the  other  hand,  it  was  shown  that  the  plant  was  started  in  the  spring  of 
1899,  and  about  a  month  after  it  was  started  the  defendants  sent  the  Viltner 
Go.  a  letter  by  the  man  who  put  it  up,  stating  that  the  machinery,  so  far  as 
they  were  able  to  judge,  fulfilled  the  contract.  Two  months  or  more  after 
this  the  notes  sued  on  were  executed  without  objection,  and  after  the  season 
was  over,  on  December  8,  when  payment  of  the  notes  was  demanded,  the  de- 
fendants wrote,  asking  indulgence  on  the  notes  and  promising  payment. 
On  Decu^mber  20  13,000  was  paid  on  the  debt,  and  the  defendants  themselves 
admitted  on  cross-examination  that  as  la^e  as  March  of  the  next  year  they 
had  not  concluded  to  make  a  claim  for  damages  on  the  warranty.  There 
was  some  trouble  about  the  machinery  from  the  time  the  man  who  put  it 
up  left;  but  the  correspondence  would  indicate  that  the  trouble  then  com- 
plained of  was  from  the  odor  and  taste  of  the  ice.  The  damage  claimed  on 
the  trial  was  on  the  ground  that  the  plant  would  not  make  clear,  crystal  ice, 
and  that  about  one-third  of  what  was  frozen  was  colored  and  had  to  be 
thrown  away.  Without  minutely  setting  out  the  facts,  we  conclude  that 
the  trouble  with  the  plant,  from  the  evidence,  was  that  none  of  the  men 
handling  it  understood  the   business,  and   the  reason  there  was   no  trouble 
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4ifter  July,  1901,  was  that  they  then  (i^ot  a  good  man  to  operate  it.  The  jury 
-aeems  to  haye  come  to  this  conolusion  from  the  proof.  The  warranty  which 
appellee  gave  was  in  writing,  but  the  written  contract,  although  referred  to 
by  the  witnesses,  was  not  read  to  the  jury,  and  is  not  before  us  on  the  ap- 
peal.  But  aside  from  this,  we  think  the  court  properly  restricted  the  re- 
<;overy  under  the  warranty  to  the  >  damages  soatained  in  the  year  1899.  The 
defendants  operated  the  plant  during  that  entire  season. '  If  it  did  not  come 
up  to  the  warranty  the  defendants  were  entitled  to  recover  the  difference  in 
value  between  the  plant  they  got  and  the  plant  they  contracted  for,  and,  in 
addition  to  this,  they  might  recover  such  special  damages  as  they  suffered, 
"Which  were  within  the  reasonable  contemplation  of  the  parties;  but  they 
•could  not  continue  to  operate  the  plant  indefinitely,  and  claim  the  loss  of 
profits  for  this  indefinite  period.  The  finding  of  the  jury  was  that  there 
was  no  breach  of  warranty  in  the  year  1899,  and  if  the  warranty  was  not 
broken  in  the  year  1899  there  could  be  no  recovery  on  it  for  the  years  1900 
and  1901 ;  for  if  the  machinery  filled  the  warranty  in  1899,  and  during  that 
season,  it  would  be  an  unreasonable  construction  of  the  contract  to  hold  the 
plaintiff  liable  upon  it  for  subsequent  years. 

The  court  submitted  to  the  jury  aptly  whether  a  new  contract  was  made 
in  the  spring  of  1900,  and  allowed  a  recovery  if  this  contract  was  not  com- 
plied with.  The  letters  of  the  plaintiff,  which  were  read  in  evidence  to  the 
jury,  established  the  contract  beyond  question,  and  so  the  finding  of  the 
Jury  under  this  instruction  was  that  the  plant  in  the  season  of  19b0  oame  up 
to  the  warranty.  The  condition  of  the  plant  was  the  same  in  1901 ;  for,  so 
far  as  appears,  the  man  from  Cincinnati  made  no  substantial  changes.  We, 
therefore,  conclude  that  on  the  real  merits  of  their  case  the  defendants  had 
a  fair  trial  before  the  jury,  and  that  no  reason  exists  for  disturbing  their 
-verdict. 

Judgment  affirmed. 


BALDRICK,  &c.  v.  GAST,  &c. 
(Filed  March  10,  1904— Not  to  be  reported.) 

1.  Street  construction— Apportionment  warrant- Where  the  pleadings  and 
evidence  in  an  action  to  enforce  the  payment  of  an  apportionment  warrant 
set  out  the  enactment  of  the  ordinance  authorizing  the  construction,  the 
iiames  of  the  owners  of  the  abutting  property,  the  letting  of  the  contract 
and  the  performance  of  the  work,  and  the  acceptance  by  the  board  of  public 
works,  a  judgment  enforcing  the  lien  will  be  upheld. 

2.  Same— Evidence— Where  the  owner  of  a  lot  upon  which  a  lien  for  street 
improvements  was  sought  to  be  enforced  testified  that  he  had  left  a  writing 
with  a  member  of  his  family  to  be  handed  to  the  inspector  of  the  work,  his 
testimony  amounts  to  nothing  more  than  that  he  failed  to  see  the  inspection 
of  the  work,  and  can  not  outweigh  the  positive  statements  of  the  engineer 
that  he  did  inspect  and  accept  the  work. 

J.  W.  S.  Clements  and  H.  H.  Cocke  for  appellants. 

Wm.  Furlong  and  J.  L.  Woodbury  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Settle. 
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This  is  an  appeal  from  the  judgment  uf  the  Jefferson  Circuit  Court,  Se<r- 
ond  Division,  subjecting  the  appellant,  M.  E.  Baldrlck*6.  lot  of  ground  in 
the  city  of  Louisville,  under  an  apportionment  warrant,  to  the  payment  of 
a  lien  of  151.08,  for  the  improvement  of  an  alley  from  Avery  to  Brandies 
avenues,  between  Second  and  Third  strtaets.  The  petition  is  in  the  custom- 
ary form,  and  sets  out  in  sppropriate  language  the  enactment  of  the  ordi- 
nance for  the  construction  of  the  alley,  the  names  of  the  owners  of  the  abut- 
ting property,  the  letting  of  the  contmct  for  the  work  to  appellees,  their 
performance  of  the  work  according  to  the  ordinance  and  specifications,  the 
acceptance  thereof  by  board  of  public  works  of  the  city  of  Louisville,  the  ap- 
portionment of  the  cost  of  the  improvement  among  the  property  owners,  and 
the  issual  to  appellees  of  the  apportionment  warrant  therefor.  The  answer 
traversed  in  part  the  averments  of  the  petition,  and,  in  addition,  averred 
that  the  work  of  constructing  the  alley  was  defectively  done,  contrary  to  the 
ordinance  and  contract ;  tha«  it  had  never  been  received  by  the  city ;  and 
finally,  that  the  apportionment  of  the  cost  of  improvement  had  not  been 
correctly  made. 

The  material  averments  of  the  answer  were  controverted  by  reply.  Th» 
lower  court  held  that  the  defense  interposed  was  without  merit,  and  ren-  > 
dered  judgment  subjecting  tlie  lot  to  the  payment  of  appellees'  Hen  debt,  and 
from  that  judgment  this  appeal  is  prosecuted.  It  appears  from  the  record 
that  the  work  of  constructing  the  alley  was  done  under  an  ordinance  duly 
enacted  and  according  to  certain  speciflrations  contained  therein,  and  that' 
.  it  was  performed  by  appellees  under  contract  with  the  city,  awarded  them 
after  proper  advertisement;  and  further,  that  the  work  was  duly  inspected 
and  accepted  by  the  board  of  public  works  of  the  city.  The  appellant,  after 
the  acceptance  of  the  work  by  the  proper  authorities  of  the  city,  will  not  be^ 
permitted  to  escape  paying  for  it  by  mere  proof  that  the  work  was  not  done 
in  accordance  with  the  ordinance.  (Eversole  v.  Walsh,  25  Ky.  Law  Bep., 
784;  Purdy  v.  Drake,  17  Ky.  Law  Rep..  819.) 

It  is  insisted  for  appellants  that  there  was  no  inspection  or  acceptance  of 
the  work  by  the  city  In  this  case.  There  seems  to  have  been  two  notices  for 
the  inspection  and  acceptance  of  the  work,  both  of  which  were  duly  adver- 
tised in  a  daily  paper  of  the  city  as  required  by  law.  The  first  notice  wa» 
for  November  2A,  19()1 ;  the  second  for  December  11,  following.  The  purpose 
of  such  notice  is  to  give  an  opportunity  tu  the  property  owners  upon  whom, 
will  fall  the  cost  of  the  improvement,  to  be  present  at  its  inspection  by  the 
city  officials,  that  they  may  call  attention  to  such  deefects  in  the  work  a» 
may  exist,  and  object  to  its  acceptance. 

Parsons,  the  oity  enigneer,  who  was  deputed  by  the  city's  board  of  publia 
works  to  inspect  and  accept  this  work,  testified  that  it  was  not  accepted  on 
November  26,  the  date  fixed  by  the  first  notice,  as  certain  defects  of  a  slight 
character  were  found  in  the  work,  which  he  required  to  be  remedied  before 
he  would  accept  it,  for  which  reason  the  notice  for  December  11  was  given^ 
and  that  on  that  day  the  work,  upon  a  second  inspection,  was  found  satis- 
factory, and  was  then  accepted,  of  which  he  gave  the  board  of  public  worka 
due  notice  by  formal  written  report  and  by  letter.  The  report  bears  date 
December  6,  which  is  probably  a  mistake  of  the  copyist,  as  the  Imitrument 
contains  the  statement  that  the  work  on  the  alley  was  inspected  and  received 
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on  December  11,  as  provided  by  tbe  Dotice.  We  are  unprepared  to  believe^ 
in  the  absence  of  proof  of  such  intention,  that  the  oity  engineer  would  have- 
wantonly  and  fraudulently  reported  an  inspection  and  acceptance,  neither  of 
which  was  in  fact  made,  and  that,  too,  in  advance  of  the  date  fixed  for  such 
inspection.  Besides,  in  addition  to  the  report  mentioned,  which  also  con- 
tains the  apportionment  of  the  cost  of  the  work,  there  appears  in  the  record 
a  letter  from  the  engineer  to  the  board  of  public  works,  notifying  it  of  hia 
inspection  and  acceptance  of  the  work,  which  was  written  on  and  bears  date 
December  11,  1901. 

The  engineer  testified  with  posltiveness  that  the  inspection  and  acceptance 
of  the  work  were  made  on  that  day,  and  at  the  hour  fixed  by  the  notice,  and 
it  appears  from  the  record  that  the  apportionment  warrant  was  issued  to  ap-^ 
pellees  by  the  city  December  17,  3901.  The  appellant's  denial  that  the  work 
was  ever  inspected  or  accepted  is  supported  by  only  one  witness,  the  appel- 
lant, Samuel  Baldrick,  but  upon  cross-examination  fie  admitted  that  on  the 
day  fixed  for  the  inspection  of  the  alley  he  stood  around  a  few  minutes  on 
his  back  premises,  his  wife's  lot  being  about  equally  removed  from  either^ 
end  of  the  alley,  for  the  purpose  of  objecting  to  the  acceptance  of  the  work 
when  the  inspector  came  to  examine  it,  but  as  it  was  cold  weather  that  he* 
returned  to  his  house  wltheut  seeing  him,  and  left  a  written  statement  with 
some  member  of  his  family  to  be  handed  the  Inspector  upon  his  arrival,  in 
which  writing  he  objected  to  the  work  and  the  city's  acceptance  of  it.  The 
witness  did  not  know,  however,  whether  the  writing  was  or  not  delivered 
to  the  inspector,  nor  did  he  introduce  any  member  of  his  family  to  corrobo-. 
rate  hi»  statements.  His  testimony  amounts  to  nothing  more  than  that  he^ 
failed  to  see  the  inspection  of  the  work  if  it  was  made.  Such  testimony  can 
not  be  allowed  to  outweigh  the  evidence  furnished  by  the  report  and  letter  and 
positive  statements  of  the  engineer  that  he  did  inspect  and  accept  the  work. 
It  has  been  decided  by  this  court  that  when  the  work  has  been  accepted  hy 
the  proper  authorities  of  the  city,  and  there  is  no  allegation  of  fraud  or  collu- 
sion, such  acceptance  is  conclusive  evidence  that  the  work  was  performed 
according  to  the  requirements  of  the  contract.  (Barker  v.  Tennessee  Paving^ 
Co.,  84  Ky.  Law  Rep.,  1624. ) 

The  answer  in  this  case  does  not  allege  either  fraud  or  collusion,  nor  ia 
either  shown  by  the  evidence.  The  attempted  defense  that  the  apportion- 
ment was  not  legally  or  correctly  made  can  not  be  relied  on  by  appellanta 
in  this  case,  as  they  have  neither  averred  nor  proved  that  under  another  or- 
corrected  apportionment  the  oost  of  the  improvement  charged  against  their 
lot  would  have  been  lessened.  (Schuster  v.  Barber  Asphalt  Paving  Co.,  24 
Ky.  Law  Rep.,  2846.) 

For  the  reasons  herein  indicated  the  judgment  is  afSrmed. 


MULLINS  V.  VANARSDALL. 

(Filed  MardilO,  19d4-Not  td  be  reported. ) 

Compromise— Settlement— Where  parties  made  a  settlement  of  their  ac« 
counts  and  in  pursuance  thereof  one  of  them  executed  to  the  other  two  notes^ 
without  any  allegation  of  fraud  or  mistake  In  the  settlement,  he  can  not  ia 
an  action  go  behind  it.    Such  a  settlement  when  made  should  be  conclusivet 
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■of  all  matters   between   the  parties  when .'  notjlmpeached   on  the  ground  of 
fraud  or  mistake. 

£.  H.  Gaither  for  appellant. 

J.  F.  Yanarsdall  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Nunn. 

It  appears  from  this  record  that  prior  to  May  1,  1901,  the  appellee,  Jackson 
Yanarsdall,  instituted  an  action  against  appellant,  A.  R.  Mullins,  and 
others  for  a  settlement  of  all  matters  between  them,  and  that  A.  B.  Mallina 
was  the  real  defendant  in  that  action.  On  May  1,  1901,  they  oompromiaed 
-and  settled,  and  on  that  settlement  A.  R.  Mullins,  appellant,  executed  two 
notes  to  appellee  for  1869.60  each,  due  in  one  and  two  years,  with  interesft 
after  maturity  until  paid.  Appellee  sold  and  afMiigned  these  notes  before 
maturity  to  the  First  National  Bank  of  Harrodsburg,  Ky.  On  July  97, 19U3, 
after  both  notes  became  due,  the  bank  instituted  suit  upon  them  against  A. 
B.  Mullins,  appellant,  and  Jackson  Yanarsdall,  appellee.  The  appellant. 
Mullins.  filed  his  answer  to  this  action.  He  did  not  contest  the  bank's  right 
to  a  judgment,  but  made  his  answer  n  cross  action  against  his  oodefendant 
and  appellee,  Yanarsdall,  and  stated  in  substance,  that  the  notes  sued  on  hy 
the  bank  were  executed  to  Yanarsdall  in  settlement  and  compromise  of  a 
suit  then  pending  in  the  Mercer  Circuit  Court,  wherein  the  said  Yanarsdall 
WAS  plaintiff,  and  this  appellant  was  the  real  defendant;  that  the  purpose  of 
:that  suit  was  a  settlement  of  the  ac«>ount8  between  them,  and  alleged  that 
at  the  time  of  this  compromise  and  settlement  and  the  execution  of  the  two 
notes  by  him  to  the  appellee  he  then  held  four  promissory  notes  of  appellee, 
all  dated  in  the  year  1888  and  due  within  that  year,  and  all  amounting  to 
the  sum  of  12,100,  with  their  interest,  and  that  this  appellant,  at  the  time  of 
the  settlement  and  the  execution  of  the  notes,  failed  to  credit  the  notes  he 
held  by  the  amount  of  the  two  notes  he  executed  to  appellee;  that  at  that 
time  his  notes  were  lost  or  misplaced,  and  by  an  oversight  on  his  part  he 
failed  to  credit  appellee  for  the  amount  of  the  two  notes  sued  on,  and  that 
appellee  is  indebted  to  him  in  the  sum  of  12,100,  less  the  amount  of  the  two 
notes.  The  oourt  sustained  a  demurrer  to  the  pleading  of  appellant,  and 
he  has  appealed  from  that  judgment. 

The  appellee  contends  that  the  judgment  of  the  lower  court  is  right  for  the 
reason  that  the  notes  claiuif^d  by  appellant  show  upon  their  face  that  they 
are  barred  iiy  the  statute  of  limit««tlons.  We  deem  it  unnecessary  to  pass 
upon  this  question  for  the  reason  that  there  is  another  question  oonclusive 
of  the  case.  The  appellant  shows  by  his  pleadings  that  the  appellee,  in  1901, 
sued  him  for  a  settlement  of  all  mntters  between  them,  and  that  they  did  in 
fact,  OB  Miiy  1,  1901,  settle  and  compromise  that  action,  and  in  pursuance  of 
that  compromise  and  settlement  he  executed  to  appellee  the  two  notes  sued 
on,  and  in  this  cross  action  he  seeks  to  go  behind  that  settlement  and  com- 
promise and  recover  of  appellee  the  amount  of  four  notes  that  were  in  exist- 
ence at  that  time,  without  an  allegation  of  any  fraud  or  mistake  in  anivlng 
«t  the  settlement  or  compromise.  He  contents  himself  with  the  allegation 
that  he  neglected  to  credit  these  notes  with  the  amount  of  the  notes  he  exe- 
cuted to  the   appellee.     Settlements  aiid  compromises  are   favored  in   law. 
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and  a  compromise  Implies  the  surrendering  of  some  oonoeived  right  on  the 
part  of  both,  a  giving  or  surrendering  of  something  by  each  to  obtain  the 
settlement.  It  may  have  been  that  api^llee,  at  the  time  of  the  oompromlse,. 
had  full  knowledge  of  the  notes  now  claimed  by  appellant,  and  understand- 
ing that  by  this  settlement  these  notes  were  to  be  abrogated,  he  accepted  th& 
amount  of  the  two  notes  sued  on,  presumably,  on-  his  part,  surrendering 
claims  of  equal  dignity.  When  a  settlement  between  parties.  Intended  and 
understood  to  be  final,  is  made,  the  same  should  be  considered  conclusive  of 
all  matters  antedating  the  settlement  or  compromise,  unless  impeached  on 
thd  ground  of  fraud  or  mistake  or  undue  advantage,  or  some  improper 
means  used  in  procuring  it.  No  such  impeachment  has  been  made  in  the- 
pleadings  of  appellant,  and  the  lower  court  was  right  in  sustaining  the  de- 
murrer. (8  Dana,  46;  6  Mon.,  96;  2  Bush,  253;  12 Ky.  Law  Bep.,  enO;  7  Ky. 
Law  Bep. ,  40. ) 
Wherefore,  the  judgment  of  the  lower  cpurt  is  affirmed. 


ABNER.  &c.  V.  CREECH,  &c. 

(Filed  March  10,  1904-Not  to  be  reported.) 

Deeds— Where  a  paper  purporting  to  be  a  deed  was  never  acknowledged  aa 
required  by  law,  and  the  signature  was  by  mark,  the  record  containing  no 
proof  of  its  execution,  it  was  not  sufficient  to  pass  title. 

Hidden  &  Biddell  and  H.  L.  Wheeler  for  appellants. 

Hazelrigg,  Chenault  &  Hazelrigg  for  appellees. 

Appeal  from  Lee  Circuit  Court. 

Opiuion  of  the  court  by  Chief  Justice  Burnam. 

This  case  is  before  this  court  for  the  second  time.  The  opinion  di^Iivered 
upon  the  former  appeal  (20  Ky.  Law  Hep.,  1813),  sets  out  the  condition  of 
the  pleadings  at  that  time.  The  judgment  of  the  trial  court  upon  the 
former  appeal  was  reversed  on  the  ground  that  the  pleadings  in  the  case 
did  not  authorize  the  judgment,  and  the  case  was  remanded,  with  instruc- 
tions to  allow  both  iiarties  to  reform  and  amend  their  pleadings.  Upon  the 
return  of  the  case  the  appellants,  William  and  John  Abner,  filed  an  amended 
petition  against  the  appellees,  E.  G.  Creech,  Enoch  Creech  and  Emily  Par- 
sons, in  which  they  allege  in  substance  that  on  the  21st  day  of  April,  1890^ 
the  appellee,  E.  G.  Creech,  had  executed  to  them  his  promissory  note,  due  on 
the  91  St  day  of  April.  1891,  for  $360  for  loaned  money,  and  to  secure  its  pay- 
ment had  executed  a  mortgage  upon  a  tract  of  one  hundred  acres  of  land 
occupied  by  him  on  the  waters  of  the  Kentucky  river.  They  further  allege 
that  the  appellee,  Enoch  Creech,  had  conveyed  the  title  to  this  land  by  quit 
deed  on  the  27th  of  December,  1882,  for  value  received;  and  that  E.  G.  Creech 
was  then,  and  had  ever  since  been,  in  the  possession  of  it,  claiming  it  as  hia 
own  against  all  the  world,  and  was  so  claiming  and  residing  upon  it  at  the 
date  of  the  mortgage  to  them  in  18iH),  but  that  he  had  failed  and  refused  to 
have  the  deed  recorded ;  that  the  appellees.  Parsons,  E.  G.  Creech  and  Enoch 
Creech,  had  entered  into  a  fraudulent  conspiracy  to  claim  the  land  as  the 
property  of  Enoch  Creech  for  the  purpose  of  defeating  the  collection  of  their 
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jndgment,  and  asked  that  the  court  adjudge  the  land  the  property  of  E.  G. 
*€reeoh,  and  decree  its  sale.  Both  Enoch  and  E.  G.  Creech  in  their  answers 
•deny  the  execution  or  delivery  of  the  alleged  deed  from  Enoch  to  E.  6. 
Creech,  as  of  the  S7th  of  Sept*«mber,  1889,  and  Enoch  Creech  denied  that  the 
possession  of  E.  G.  Creech  wasadverse  to  his  title;  admitted  that  he  had 
lived  on  the  land  and  used  it,  but  alleged  that  he  did  so  as  his  tenant.  He 
further  alleges  that  when  E.  G.  Creech  moved  on  the  land  that  he  had  a 
verbal  promise  to  sell  it  to  him«  but  denied  that  E.  G.  Creech  had  ever  paid 
him  anything  for  it.    The  pleadings  were  made  up  by  reply. 

The  evidence  for  appellants  is  to  the  effect  that  Enoch  Creech  bought  a 
tract  of  land,  of  which  the  one  hundred  acres  in  controversy  formed  a  part, 
from  one  Crawford  in  1872;  and  that  a  division  of  the  land  was  about  that 
time  agreed  upon  between  Enoch  and  E.  G.  Creech ;  and  that  shortly  after- 
wards E.  G.  Creech  took  possession   of  the  part  which  f«*ll  to  him  in  the 
division,  and  had  ever  since  resided  upon  it.  claiming  to  be  its  owner;  that 
he  had  cultivated  it,  cut  timber  on  it,  built  fences  and  exercised  every  con- 
ceivable net  of  ownership  over  It.     A  number  of  witnesses  testified  that  both 
Enoch  and  E.  G.  Creech  told  them  that  they  had  purchased  the  land  to- 
gether, and  divided  it.     A  number  of  witnesses  also  testified   that  both 
Creeches  had  always  spoken  of  the  land  in  controversy  as  the  property  of 
E.  G.  Creech.    Other  witnesses  testified  that  E.  G.  Creech  claimed  to  have 
in  his  possession  a  deed  to  the  land  from  his  brother  Enoch.    W.  O.  Small- 
wood  and  O.  H.  Davis  testified  that  he  had  in  his  possession  a  deed  dated  the 
'27th  of  September,  1882,  to  the  land  from  Enoch  Cieech,  a  copy  of  which  is 
filed  with  his  deposition.    Smallwood  testifies  that  he  took  this  paper  out  of 
a  box  belonging  to  E.  G.  Creech,  and  made  a  copy  of  it;   and  that  £.  G. 
Creech  had  repeatedly  informed  him  that  it  had  been  executed  to  him  by 
Enoch,  and  that  he  had  long  before  fully  paid  for  the  land.     This  alleged 
deed,  however,  was  never  acknowledged   by  Enoch   Creech  as  required  by 
law,  and  he  denied  ever  having  executed  it.    His  signature  was  by  mark, 
and  the  record  contains  no  proof  of  its  execution  by  him.     We  think,  there- 
fore, that  appellants  failed  to  establish  the  authenticity  of  the  paper.    But 
it  seems  to  us  the  evidence  in  the  case  conclusively  establishes  the  adverse 
possession  of  this  land  by  E.  G.  Creech  for  more  than  fifteen  years  before 
the  execution   of  the  note  for  fSCO,  and  the  mortgage  to  secure  it.    E.  G. 
Creech  has  not  testified,  and  the  testimony  of  Enoch  Creech  that  his  brother, 
E.  G.  Creech,  took  possession  of  the  land  under  a  parol  contract  of  purchase 
in  1872,  and  had  ever  since  admitted  his  title,  is  wholly  Inconsistent  with 
the  conduct,  acts  and  claims  of  E.  G.  Creech  with  reference  to  the  land  for 
more  than  twenty  years  before  he  borrowed  appellant^s  money. 

Whilst  there  must  be  a  written  contract  signed  by  the  vendor  to  enable  the 
vendee  to  hold  by  virtue  of  the  written  contract,  "a -different  question  is 
presented  when  a  vendee  or  donee  has  taken  possession  of  land  under  a  ver- 
bal contract,  saying  to  the  vendor  or  donor  and  all  the  world  this  is  my 
land  and  not  yours,  and  hns  held  it  for  more  than  fifteen  years.  The  mo- 
ment the  vendee,  or  donee,  does  this  the  vendor  or  donor  has  the  right  to 
sue  for  the  land;  and  the  adverse  holding  begins,  and  having  continued  for 
the  statutory  period,  this  x)o8sesRion  ripens  into  a  possessory  title.  (Com- 
monwealth V.  Gibson,  &c.,  So  Ky.,  669;  Wood  on  Limitations,  589.)'* 


CITY  OF  COVINGTON  V.  JONES.  1983 

Seotlon  2609  of  the  Kentucky  Statutes  provides  that  "no  continual  claim 
-mpon  or  near  real  property  shall  preserve  a  right  to  bring  an  action." 

Even  if  it  be  conceded  that  Enoch  Creech  claimed  the  land  in  controversy 
:from  the  time  £.  G.  Creech  took  possession  of  it  in  1878,  such  claim  under 
4ihe  statute  would  be  ineffectual  to  entitle  him  to  institute  a  suit  for  its  pos- 
flesslon  in  the  face  of  an  adverse  claim  of  ownership  therein  by  E.  G.  Creech 
^or  more  than  fifteen  years.  Asa  matter  of  fact,  however,  in  ihis  case  the 
overwhelming  weight  of  the  proof  tends  to  show  that  prior  to  the  tinie  when 
£.  G.  Creech  borrowed  appellant's  money  and  executed  the  mortgage  on  the 
land  Enoch  Creech  asserted  no  claim  of  ownership  in  himself. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
instruction  to  subject  the  one  hundred  acres  of  the  land  in  controversy,  or 
€o  much  thereof  as  may  be  necessary,  to  the  payment  of  the  $300  loaned  by 
■appellants  to  E.  G.  Creech  in  April,  18^.0,  with  6  per  cent,  interest  thereon 
^rom  that  time  until  paii. 


CITY  OF  COVINGTON  v.  JONES. 

(Filed  March  10,  1904— Not  to  be  reported.) 

Damages— In  an  action  against  n  city  for  damages  sustained  by  falling 
Into  a  hole  in  a  pavement,  where  the  city  admitted  in  its  evidence  that  it 
learned  of  the  condition  of  the  street  on  the  morning  before  the  accident 
happened  at  night,  the  street  being  considerably  traveled,  the  court  properly 
overruled  a  motion  by  the  city  for  a  peremptory  instruction,  and  a  verdict 
against  the  city  being  reasonable,  the  injuries  of  appellee  being  serious,  will 
not  be  disturbed. 

F.  J.  Hanlon  for  appellant. 

B.  F.  Grazlani  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Bear.  , 

The  evidence  shows  that  appellee  fell  into  a  hole  in  the  pavement  on  one 
of  appellant's  streets,  in  the  night  time,  and  was  injured.  The  hole  was 
■about  two  feet  deep,  about  three  feet  wide,  and  extended  across  the  pave- 
ment. The  place  was  not  lighted.  Appellee  sustained  a  fractured  rib,  per- 
forating or  damaging  a  lung.  She  was  confined  to  her  room  for  about  a 
month,  and  continued  for  some  months  after  to  suffer  from  the  injuries. 
Her  physician's  bill  was  $50.  The  jury  awarded  her  |500  damages  against 
the  city.  Appellant  contends  that  it  should  have  had  a  peremptory  instruc- 
tion at  the  close  of  plaintiff's  case,  because  It  was  not  then  shown  that  the 
oity  knew  of  the  hole,  or  ought  to  have  known  of  it  by  ordinary  diligence. 
The  proof  of  the  plaintiff  showed  that  the  pavement  had  caved  in  early  Sat- 
urday morning  or  Friday  night.  Appellee  was  injured  Saturday  night. 
The  street  was  considerably  traveled.  Whether  defendant  could  have  learned 
of  the  condition  by  ordinary  diligence  was  a  question  properly  for  the  jury, 
and  the  court  was  right  in  overruling  the  motion  for  a  peremptory  instruc- 
tion against  plaintiff.  Without  resting  its  case  there  appellant  introduced 
its  evidence  showing  that  it  did  learn  of  the  condition  Saturday  morning, 
but  did  not  put  a  light  at  the  hole  till  about  10  o'clock  Saturday  night  after 
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appellee's  injury.  Even  if  the  peremptory  instruotlon  should  have  gone  at 
the  close  of  plaintiff's  case,  defendant's  evidence  cured  the  deficiency  in  the 
evidence. 

It  is  not  prejudicial  in  this  case  that  the  court's  instruction  as  to  appel- 
lant's duty  apparently  required  the  city  to  Iceep  its  sidewalk  in  '*safe"  con- 
dition for  travel,  instead  of  ''reasonably  safe,"  for  it  is  manifest  that  & 
hole,  such  as  this  one  in  a  sidewalk,  was  not  ''reasonably  safe.'*  It  was 
not  possible  for  the  jury  to  have  a  difference  of  opinion  on  that  point.  The 
only  question,  under  the  evidence,  about  which  they  might  have  differed 
were  whether  the  city  had  notice  or  reasonable  time  to  learn  of  the  condi- 
tions, and  if  so  the  amount  necessary  to  compensate  plaintiff  for  her  injury, 
pain,  loss  of  time  and  expense  in  causing  the  injury.  The  verdict  is  not 
excessive. 

Judgment  affirned. 


CARR  V.  LOUDEN  &  CO. 
(Filed  March  10.  1904— Not  to  be  reported. ) 
Sales— Contracts— Where  a  commission  merchant  purchased  wheat  to  be 
paid  for  upon  its  delivery  at  Chicago,  a  letter  from  the  shipper  to  the  com- 
mission merchant  at  the  time  of  the  shipment  stating,  "I  am  sure  will  stand 
the  test  as  it  goes  61  and  6i)  here,"  obviously  meant  that  the  wheat  was  to 
be  inspected  and  graded,  and  in  an  action  against  the  seller  by  the  oomuiis- 
sion  merchant  for  the  amoitnt  of  value  of  ^ shortage,  a  judgment  in  favor  of 
the  merchant  for  the  amount  of  the  shortage  will  not  be  disturbed. 

W.  B.  Cochran  for  appellant. 

Thos.  M.  Wood  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  in  the  Mason  Circuit  Court  against  the  appel- 
lant, R.  A.  Carr,  by  the  appellee,  J.  A.  Louden,  a  grain  commission  mer- 
chant of  Cincinnati,  O.,  doing  business  in  the  name  of  J.  A.  Louden  &  Co. 
It  is  averred  in  the  petition  that  appellee,  in  May,  1898,  purchased  of  appel- 
lant, at  the  price  of  11.50  per  bushel,  4,000  bushels  of  No.  2  red  winter 
wheat,  to  grade  No.  2,  and  to  be  accepted  and  paid  for  by  Chicago  weight-s 
and  inspection ;  that  it  was,  however,  agreed  between  them  that  appellant 
upon  shipment  of  the  wheat  at  Maysvilie,  Ky.,  should  draw  upon  appellee, 
with  bills  of  lading  attached,  for  the  price  of  the  wheat  to  the  amount  of 
f  1.40  per  bushel,  leaving  10  cents  per  bushel  unpaid  until  final  settlement, 
which  was  supposed  to  be  a  svilficient  margin  to  make  good  appellant's  con- 
tract in  Chicago;  that  pursuant  to  the  terms  of  the  contract  the  appellant 
shipped  to  appellee  at  Chicago  four  carloads  of  wheat,  each  invoiced  at 
1.000  bushels,  Chicago  weights  and  grade  No.  2,  at  $1.50  per  bushel,  each 
car  amounting  to  81,500,  with  sight  draft  and  bill  of  lading  attached  for 
each  car  for  81.400;  that  appellee,  relying  on  the  contract  with  appellant  as 
to  Chicago  weights  and  inspection,  paid  each  of  the  drafts  as  presented 
before  the  wheat  reached  Chicago,  or  had  been  weighed  or  inspected  there, 
which  payments  amounted  in  the  aggregate  to  $6,600;  that  when  weighed 


CABB  y.  LOUDEN  k  00.  1985 

and  inspected  in  Chicago  two  oar  loads  of  the  wheat  shipped  him  by  appel- 
lant graded  No.  2  according  to  contract,  but  fell  short  in  weight,  the  two 
oars  containing  only  1,961  90-100  bushels,  Instead  of  2,000  bushels  as  pnr  in- 
▼oice;  that  the  other  two  oar  loads  of  wheat  failed  in  quality,  and  by 
Chicago  inspection  only  graded  as  No.  S,  Instead  of  No.  2  wheat  as  re. 
quired  by  the  contract,  and  that  upon  the  failure  of  the  wheat  to  grade  No. 
2  by  Chicago  inspection  appellee  iniiuediately  not! fled  appellant  of  the  facn 
of  his  (applleee's)  refusal  to  accept  it,  and  asked  hira  for  instructions;  where- 
upon the  appellant  instructed  appellee  to  appeal  on  the  inspection  of  the 
wheat,  which  he  did  at  a  cost  of  $10  inspection  fees,  but  with  the  result  that 
the  wheat  still  graded  No.  3,  by  reason  of  which  appellee  still  refused  to 
accept  the  same  upon  his  contract  with  appellant,  and  so  notified  him,  and 
offered  to  return  him  the  wheat  upon  his  making  good  his  contract  with 
appellee,  which  appellant  refused  to  do,  and  left,  the  wheat  in  appellee's 
hands. 

It  is  further  averred  in  the  petition  that  appellee,  after  immediately  notify- 
ing appellant  that  he  would  hold  the  No.  8  wheat  at  his  risk  and  order  it 
sold  for  his  account,  and  look  to  him  for  the  difference  between  the  net 
amount  realized  for  the  wheat  and  the  amount  advanced  by  appellee  thereon, 
viz.,  19,810,  and  that  without  delay  the  wheat  was  sold  at  the  best  market 
price  in  Chicago.  For  one  of  the  cars  of  No.  8  wheat,  which  contained 
994  40-100  bushels,  a  net  price  of  fl,0W1.57  was  realized,  and  for  the  other, 
containing  995  bushels.  $1,092.10  net  was  realized,  both  of  which  sums  were 
duly  credited  to  appellant's  account,  and  that  after  crediting  appellant  with 
these  sums,  and  charging  him  with  the  shortage  in  the  two  car  loads  of  No. 
2  wheat,  and  the  $10  paid  for  him  on  the  appeal  on  inspection,  the  aggregate 
amounted  to  $484.08  less  thau  the  entire  sum  that  was  advanced  him  by  ap- 
pellee upon  the  wheat  by  the  payment  of  the  drafts  attached  to  the  way 
bills,  and  for  this  sum  of  $484.08  appellee  prayed  judgment  against  the  ap- 
pellant. 

The  answer  of  appellant  contains  a  specific  denial  of  the  averments  of  the 
petition,  except  as  to  the  fact  that  he  sold  appellee  4,000  bushels  of  No.  2  red 
wheat  at  $1.50  per  bushel;  but  it  is  alleged  in  the  answer  that  the  wheat 
was  to  be  delivered  to  appellee  on  the  cars  at  Maysvllle,  and  then  and  there 
paid  for  by  him  without  regard  to  Chicago  weights  or  inspection ;  that  the 
wheat  was  so  delivered,  and  was  guaranteed  to  weigh  59  pounds  to  the 
bushel;  and  further,  that  appellee  was  yet  indebted  to  appellant  upon  the 
wheat  to  the  extent  of  10  cents  per  bushel,  amounting  in  the  aggregate  to 
$400,  fur  which  sum  judgment  was  asked  by  appellant,  and  to  that  end  his 
answer  made  a  counterclaim  against  appellee.  Appellee  filed  reply  travers- 
ing the  affirmative  averments  of  the  answer. 

Upon  the  trial  a  verdict  was  returned  by  the  jury  in  appellee's  favor  for 
the  amount  claimed  by  tiim,  and  judgment  entered  therefor  in  his  behalf. 
Of  which  judgment,  and  the  action  of  the  lower  court  in  refusing  hiin  a 
new  trial,  the  appellant  now  complains.  After  a  careful  examination  of 
the  record  we  are  satisfied  that  the  trial  court  properly  refused  to  disturb 
the  verdict  of  the  jury.  It  is  true  that  the  evidence  is  confiicting,  and  if  in 
attempting  to  reach  a  verdict  the  jury  had  been  confined  to  the  testimony  as 
detailed  by  the  witnesses  in  view  of  its  contradictory  character,  we  can  well 

vol.  25—125 
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Imagine  how  difficult  of  solution  would  have  been  the  questions  of  fact  in 
Issue.  But  our  examination  of  the  record  lias  disclosed  three  facts,  which, 
in  our  opinion,  so  completely  support  the  appellee's  version  of  the  contract 
'between  the  parties  as  to  leave  practically  no  doubt  of  his  right  to  recover. 
These  are  the  facts  referred  to :  On  May  14,  18ii8,  the  day  on  which  some  of 
the  wheat  purchased  by  appellee  was  shipped  by  appellant,  he  wrote  appel- 
lee the  following  letter : 

'* 'Messrs.  Louden  &  Co., 

'^Cincinnati,  O.  : 

'  "Qentlemen— I  have  this  day  sent  forward  one  car  of  wheat  which  I  am 

sure  will  stand  the  test,  as  it  goes  61  and  63  here.    I  will  send  the  balance 

'  as  soon  as  I  can. 

•*R.  A.  CARR." 

If  there  was  to  be  no  inspection  or  grading  of  the  wheat  when  it  reached 
'  Chicago,  what  test   was  it  to  be  subjected  to,  and  where?    Obviously  the 

•  test  referred  to  in  the  letter  was  the  inspection  and  grading  which  appellee 

•  contends  was  to  be  given  at  Chicago.  The  bills  of  lading  for  the  four  oar- 
'  loads  of  wheat  accompanie<l  by  the  drafts  for  the  cash  payments  thereon  at 
'  the  rate  of  11.40  per  bushel  reached  appellee  through  a  Cincinnati  bank, 

Che  invoices  he  received  by  mail.  The  appellant  being  then  in  Cincinnati, 
appellee,  in  view  of  the  fact  that  the  wheat  had  not  then  arrived  at  Chicago, 
and  to  prevent  any  future  misunderstanding  about  the  terms  of  the  con- 
tract, asked  appellant  to  write  on  the  invoices  "guaranteed  Chicago  weights 

•  and  grades."  which  he  did. 

Would  he  have  given  such  a  guaranty  if  he  had  not  agreed  when  the  wheat 
.  was  sold  that  it  was  to  l)e  inspected  and  graded  in  Chicago?  Appellee  had 
not  then  paid  the  drafts,  but  he  paid  them  immediately  after  the  guaranty 
'on  the  invoices  was  given.  Finally,  the  request  or  direction  from  appellant 
'^that  appellee  take  an  appeal  from  the  action  of  the  Chicago  inspecting  board 
that  first  inspected  his  wheat  and  place<l  two  car  loads  of  it  in  the  third 
srade,  is  conclusive  evidence  of  the  fact  that  it  was  to  be  paid  for  by  appel- 
lee according  to  Chicago  weights  and  inspection.  Otherwise,  appellant 
"would  not  have  cared  how  or  when  it  was  inspected  or  graded,  or  whether  it 
-was  graded  at  all.  We  are  unable  to  find  any  just  grounds  for  the  objec- 
tions urged  by  counsel  for  appellant  to  the  instructions  given  by  the  trial 
-court;  they  seem  to  be  entirely  free  from  error,  and  to  express  with  moro 
^han  ordinary  conciseness  and  clearness  the  whole  law  of  the  case.  Conse- 
•quently  none  of  the  refused  instructions  asked  by  appellant  were  necessary, 
-or  would  have  tn^en  proper. 

Believing  that  the  verdict  was  authorized  by  the  evidence,  and  that  the 
record  Is  free  from  prejudicial  error,  the  judgment  is  affirmed. 


GREGORY  V.  LOUISVILLE  &.  NASHVILLE  R.  R.  CO. 

(Filed  March  10,  1904—Not  to  be  reported.) 

Railroads— Damages— In  an  action  against  a  railroad  company  for  dam- 
resulting  from  being  struck  by  its  train  and  injured,  where  the  evl- 
<dence  showed  that  at  the  time  of  the  accident  the  morning  was  so  foggy  as 
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'%o  make  the  train  visible  for  only  thirty  or  forty  yards,  and  where  it  was  at 
•cb  pnblio  highway,  and  there  was  ample  space  between  the  tracks  to  walk 
upon,  the^injury  resulted  from  his  own  negligence,  and  a  peremptory  in« 
«truotion  to  find  for  the  railroad  company  was  proper. 

8.  Sam<^— In  an  action  against  a  railroad  company  for  damages  for  being 
iruD  over  by  its  train,  where  there  was  no  crossing  near  the  place  where  the 
-accident  occurred  nor  houses  where  people  would  likely  be  passing,  thero 
^waa  no  occasion  for  the  giving  of  a  signal  at  such  a  point. 

B.  B.  Qolden  for  appellant. 

B.  B.  Warfleld,  James  D.  Black,  J  W  Alcorn  and  Edward  W.  Hines  for 
•appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  in  the  employ  of  appellee  as  a  member  of  a  section  gang. 
'He  lived  on  the  railroad,  one  to  two  miles  south  of  Artemus  station,  in  Knox 
-county.  On  the  morning  of  October  10,  as  he  was  going  along  the  railroad 
•track  from  his  home  to  the  section  tool  house  north  of  the  station  where  he 
"was  to  begin  his  day's  work,  he  was  struck  by  a  rapidly  moving  train  upon 
the  main  track  and  thrown  partially  under  a  moving  train  on  the  parallel 
Bide  track,  by  which  latter  train  his  foot  was  mangled,  and  he  was  otherwise 
hurt.  The  injury  occurred  about  2,000  feet  south  of  the  station.  The  morn- 
ing was  very  foggy.  The  track  at  that  point  curved.  The  long  freight  train 
•on  the  side  track,  by  reason  of  the  curve,  and  possibly  to  some  extent  by 
xeason  of  the  fog,  obstructed  the  view  on  the  main  track  so  that  in  the  direc- 
tion from  which  the  train  was  coming  it  could  not  be  seen  more  than  thirty 
-or  forty  yards  distant.  Appellant  was  going  toward  the  train  that  hit  him, 
but  failed,  for  the  reasons  stated,  to  see  it  In  time  to  get  off  the  track  to 
avoid  being  struck. 

Artemus  is  a  small  unincorporated  village,  having  some  twenty  or  thirty 
families  living  in  it.  It  is  built  straglingly  along  the  railway  right  of  way 
•and  about  the  depot.  Running  about  parallel  with  the  railroad  and  from 
•ten  to  twenty  yards  distant  was  a  public  highway  that  crossed  the  railroad 
track  north  of  the  depot  and  near  the  tool  hoUse.  Appellant's  course  was 
north.  Between  the  main  and  side  tracks  was  a  space  of  nine  to  eleven  feet, 
"where  one  could  have  walked  with  perfect  safety  from  passing  trains.  The 
locomotive  that  struck  appellant  had  whistled  for  the  station,  and  had 
alowed  up  there.  After  passing  the  station  some  100  or  160  yards  it  increased 
its  speed,  suddenly  and  considerably,  until  when  it  struck  appellant  It  was 
running  twenty-five  or  thirty  miles  an  hour.  At  the  point  where  appellant 
"Was  struck  there  were  no  houses.  The  limits  of  the  village  had  been  passed. 
It  is  not  claimed  that  the  engineer  or  other  person  on  the  train  striking  ap- 
.pellant  saw  him  in  time  to  have  possibly  averted  the  injury.  The  following 
matters  are  claimed  as  negligence :  First,  that  in  running  the  train  through 
the  '*town"  it  was  run  at  a  recklessly  high  and  dangerous  rate  of  speed,  the 
■railway  company's  servants  knowing  that  the  track  at  that  point  was  fre- 
quently used  by  footmen  as  a  jMssway ;  second,  that  there  was  no  adequate 
aignal  of  the  approach  of  the  train;  and,  third,  that  the  engineer  on  the 
other  train  had  just  a  moment  before  the  accident  seen  appellant  walking 
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on  the  MiaiD  track  meeting  the  coming  train,  and  failed  to  warn  hfm  of  hl» 
danger. 

As  for  the  first  contention,  the  train  was  not  at  the  time  of  the  in  jury- 
running  through  a  town  or  village.    The  speed  of  a  train  in  the  country  \m- 
not  a  matter  that  can  be  negligence  to  trespassers  on  the  track  whose  pres- 
ence is  unknown.     (Brown's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  17  Ky.  Law  Rep.. 
146;  Ky.  Cent.  R.  R.  Co.  v.  Gastineau's  Adm'r,  88  Ky.,  110.)    The  fact  that- 
footmen  sometimes  and  very  frequently  used   the  tracks  everywhere  can  not 
be  held  to  give  them  any  right  to  do  so.  nor  can  that  fact  lessen  the  right  of 
the  company  to  run  its  trains  over  its  tracks  without  taking  their  possible 
presence  Into  consideration.     The  proof  in  this  case  shows  a  state  of  facts  of 
common  existence.    Many  people  in   small   villages    along  railways,   andi 
those  living  near  the  railway,  are  constantly  using  the  tracks  to  walk  along. 
There  is  no  way  to  keep  them  from  it.  Appellant's  contention,  that  the  rail- 
way company  should  run  its  trains  having  in  view  the  safety  of  these  tres- 
passers, would  be  to  practically  abandon   the  road   to   them.     If  at  every 
curve,  bridge,  tunnel,  cut  and  fill  not  plainly  in  view  for  a  long  distance 
the  train  would  have  to  slow  up,  give  signals  and  warnings,  and  take  ex- 
traordinary precautions  on  account  of  possible  trespassers,  because  other 
trespassers  were  in  the  habit  of  using  the  track,  it  would   so  retard  as  to 
practically  destroy  the  railroad  business.    On  the  contrary,  it  is  the  duty  of 
these  common  carriers  to  serve  the  public  by  the  diligent  use  of  their  tracks- 
and  means.    Their  duties  are  onerous,  and   they  are  necessarily  held   to  a 
high  standard  of  strict  performance  in   their  discharge  to  the  public  witb 
whom   they  must  deal.     To   impose  upon  them  this  additional  and  extraor- 
dinary burden  of  policing  their  whole  line  of  tracks,  or  to  run  their  trains- 
Bo  slow  and  with  such  frequent  warnings  as  to  guard  the  safety  of  tres- 
Xmsaevfl,  would  be  equivalent  to  turning  the  right  of  way  into  a  public  high- 
way for  footmen.     Such  a  rule  would  be  against  the  public  policy,  that  oon- 
■iders  alike  the  welfare  of  the  public  In  securing  to  it  rapid  and  safe  servioe- 
from  the  carrier,  as  well  as  the  preservation  of  human  life.    The  public,  by 
Buch  unauthorized  use,  acquires  no  right  to  use  the  railway  as  a  highway. 
(Hoskins'  Adm'r  v.  L.  &   >'.    R.    R.    Co.,    17   Ky.  Law  Rep.,    73;  Brown's 
Adm'r  v.  L.  &,  N.  R.  R.  Co.,  supra. )    In  Roseberry's  Adm'r  v.  N.  N.  &  M. 
V.  R.  R.  Co.,  19  Ky.  Law  Rep.,  194,  .this  court,  speoking  of  the  duty  of  a 
railroad  company  as  to  keeping  a  Jookout,  for  those  using  the  streets  of  a 
Tillage  of  150  or  200  people,  said:  "We  do  not  think  that  the  rule  which  ha^ 
been  established  as  to  cities,  with  regard  to  accidents  In  the  corporate  limits, 
applies  to  a  hamlet  like  Denton,  having  no  streets  or  alleys." 

The  localities  In  which  the  public  may  be  said  to  acquire  such  right  of 
passing  over  the  company's  tracks  by  license  must  be  understood  to  be  those 
communities  so  populous  and  where  the  use  Is  so  general,  as  reasonably  ap- 
prise the  company  that  in  every  probability  some  one  Is  likely  to  be  found 
on  the  tracks  at  such  point.  Whether  there  was  a  signal  or  warning  of  the 
approach  ot  the  train  was  not  proven.  The  most  that  was  said  on  that 
point  was  by  appellant,  who  said  he  did  not  hear  any  signal.  But  he  also 
said  that,  owing  to  the  noise  being  made  by  the  locomotive  of  the  train  on 
the  side  track,  which  was  only  a  few  feet  distant  from  him,  he  could  not 
have  heard  the  signal  if  it  had  been  given.    Nor  does  the  situation,  asproyeik 
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^B   the  record,  show  any  neoesslty  for  the  Kiting  of  a  signal  at  that  point. 
^here   was  no  road  or  street  crossing  near,  and  no*  houses  where  people 
i^ould  likely  be  passing  from  across  the  track. 

Of  the  third  ground  of  negligence  relied  on  it  may  be  said  there  was  no 
«TideDce  to  show  that  the  engineer  of  the  freight  train  on  the  side  track 
knew  that  the  other  train  was  about  to  pass  there  at  that  moment;  nor  that 
he  knew  that  appellant  was  unaware  of  its  approach;  nor  that  he  suspected 
that  appellant  was  going  to  continue  on  the  main  track  in  the  face  of  an 
approaching  train. 

We  do  not  mean  to  hold  that  the   servants  of  a  railroad  company  may  not 
use  its  tracks  in  going  to  and  from  their  proper  places  of  employment,  and 
that  they  are  licensed  to  do  so  to  a  necessary  extent.    However,  this  would 
not  relieve  them  from  the  duty  to  care  for  their  own  safety,  by  taking  the 
-safer  of  two  or  more  ways  equally  accessible  to  them.     There  was  no  proof 
of  negligence  whatever  against  the  appellee.    Even  if  there  had  been  proof 
of  such  negligence,  appellant  shows  such  contributory  negligence  that  pre- 
-eludes  his  recovering  in  this  case.    Not  only  did  he  have  the  public  highway 
to  walk  upon,  but  there  was  ample  safe  space  between  the  tracks  for  him  to 
have  traveled.    He,  for  his  own  convenience,  left  his  proper  place  of  travel, 
and  took  up  a  dangerous  one  instead,  knowing  that  it  was  dangerous,  and 
knowing  that  the  track  was  being  constantly  used  by  trains.    But  for  his 
•own  negligence  his   injury  oould  not  have  occurred.    There  can  not  be  two 
ways  of  looking  at  that.    The  peremptory  Instruction  at  the  close  of  plain- 
tiff's evidence  was  proper. 
Judgment  afSrmed. 


JLLLINGTS  CENTRAL  R.  R.  CO.  AND   LOUISVILLE  BRIDGE    CO.  t, 

CROCKETT. 

(Filed  March  11,  1904— Not  to  be  reported.) 

Railroads— Damages— A  verdict  for  f7,500  against  appellant  in  an  action 
^by  appellee  against  them  for  injuries  sustained  by  being  run  over  by  appel* 
lant's  engine,  he  being  fastened  to  its  track  by  catching  his  heel  in  a  frog, 
will  not  be  disturbed,  the  evidence  conducing  to  show  negligence  on  the 
IMirt  of  the  bridge  company  In  suffering  the  dangerous  condition  of  the  frog, 
-and  negligence t)n  the  part  of  the  servants  of  the  railroad  company  in  run< 
nlng  its  engine  over  him. 

Pirtle,  Trabue  &  Cox  and  Gibson,  Marshall  &  Gibson  for  I.  C.  R.  R.  Co. 

Charles  H.  Gibson  for  Louisville  Bridge  Co. 

Kinney  &  Fitzgerald  and  Matt  O'Doherty  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divl* 
«lon. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Louisville  Bridge  Co.,  owns  and  maintains  a  jailroad  track 
along  the  center  of  Fourteenth  street,  connecting  with  its  railroad  bridge, 
which  spans  the  Ohio  river  between  Indiana  and  Kentucky.  Under  a  con- 
tract with  the  bridge  company>ppellant, Illinois  Central  R.  R.  Co.,  operates 
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ItB  engines  and  cars  over  the  bridge  and  along  Fourteenth'stieeti  using  the- 
tracks  of  its  co-appellant. 

Appellee,  Albert  G.  Crockett,  on  the  night  of  the~^17th  of  January,  1909» 
t?a8  run  over  at,  or  near,  the  intersection  of  Esquire  and  Fourteenth  streets*, 
in  Louisville,  Ky..  by  one  of  the  engines  of  the  railroad  corporation,  receiv- 
ing  injuries  which  made  necessary  the  amputation  of  Ihis  left  leg  between- 
the  knee  and  the  ankle;  to  recover  damages  for  which  he  instituted  this, 
action. 

In  his  petition  he  states  in  substance'that  on  the  night  in  question,  be- 
tween the  hours  of  ten  and  eleven  o'clock,  he  undertook  to  cross  Fourteenth- 
ttreet  diagonally  from  the  east  to  the^.west  side  at,  or  near,  where  Esquire- 
Btreet  intersects  it;  that  in  the  western  line  of^its  road  the  bridge  company^ 
kept  and  maintained  a  railroad  frog,  or  switch,  which  was  in  an  unblockeclr 
,  and  dangerous  condition  to  pedestrians;  that  in  passing  over  this  frog,  or- 
twitch,  he  inadvertently  stepped  upon  it  in  fsuoh  a  way  that  his  heel  was 
•aught  in  the  unblocked  part  of  the  frog,*and|became  fastened,  so  that  It 
was  impossible  for  him  to  extricate  it  therefrom ;  that  while  he  was  in  this 
fiondition,  and  attempting  to  remove  his  foot,Stwo  of  the  engines  of  the  raO— 
road  corporation,  which  were  coupled  together  and  in  charge  of  its  employes*. 
Were  backed  along  the  line  of.  the  railroad  on  Fourteenth  street  and  over- 
his  foot,  mashing  and  crushing  it  in  such  manner'as  to  necessitate  it  am- 
putation. The  negligence^ of  the  bridge  company  is  alleged  to  have  been  the- 
dangerous  condition  of  the  frog  in  which  apiiellee's  foot  was  caught;  that 
of  the  railroad,  in  running  its  engines  over  him,  when  his  presence  on  the- 
track  was  either  known  to  it,  or  could  have  been'known  by  the  exercise  of 
reasonable  diligence. 

Appellants  filed  separate  answers,  denying  all  of  the  material  allegations 
of  the  petition,  and  affirmatively  pleading  the  contributory  negligence  of  tbe^ 
appellee.  The  replies  of  the  appellee,  controverting  the  allegations  of  negli- 
gence on  his  part,  made  up  the  issues.  The  trial  resulted  in  a  verdict  in 
favor  of  appellee  against  the  appellants  jointly  for  the'sum  of  $7,600,  of 
which  they  are  now  complaining.  As  to  the  condition  of  the  trog  at  the- 
time  of  the  accident,  it  was  shown  by  appellee' s'testimnny  that  It  was  suffi- 
diently  open  to- admit  his  heel,  and  that  he  dld^et^his  heel  fastened  therein 
in  such  a  way  as  to  make  it  impossible  for  him^to  extricate  it  In  time  tcy 
avoid  the  approaching  engines  which  ran  over  him.  His  witness,  Robert. 
Young,  who  is  the  engineer  for  the  K.  &  I.  Bridge  Co.,  and  who  shows- 
himself  to  be  an  expert  civil  engineer,  examined  the  frog,  found  it  sufB- 
oiently  open  to  admit  his  heel  being  caught  therein,  and  states  in  his  testi- 
mony that  it  might  have  been  kept  in  such  a  condition^as  to  make  the  acci- 
dent, which  happened  to  appellee,  impossible. 

On  the  part  of  the  bridge  company  it  Is  sliown  that  the  frog  in  question 
was  of  the  most  modern  and  expensive  character  and  quality;  that  it  was 
blocked  at  either  end,  and  in  such  condition  as  to  make  it'highly  Improb- 
able, if  not  impossible,  that  the  accident  to  appellee  could  have  occurred  in 
the  way  he  states.  In  appellee's  deposition,  which  seems^to'have  been  taken 
by  appellant  some  time  before  the  trial  (for  what  purposo^doeflCDot^definitely- 
appear),  he  is  made  to  say  that  he  saw  the  frog  before  hefstepped  into  lt» 
knew  it  was  dangerous,  and,  with  this  knowledge,  stepped  upon|it  and  ' 
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caught;  but   In  his  testimony  before  the  jury   he  materially  qualifies  thesa  - 
statements,  and  shows  that  he  did  not  see  the  frog  until  his  foot  was  upoii<- 
it,  and  he  was  caught.     The  evidence  upon   this  question   is  exceedingly 
voluminous,  and  it  is  neither  necessary  nor  profitable  to  enter  into  a  detailed 
statement  or  analysis  of  It.    The  question  was  one  of  fact,  and  eminently 
suited  to  the  determination  of  the  jury. 

On  the  issue  of  the  negligence  of  the  railroad  corporation,  while  there  waa- 
much  testimony,  the  most  material  was  that  of  appellee  for  himself,  ani^ 
the  pilot,  John  Noonan,  for  appellant.    Appellee  states  that  when  he  crossed*, 
the  railroad  track  he  saw  the  engines  some  two  hundred  feet  away ;  that . 
when  he  became  fastened  in  the  frog,  the  distance  then  having  been  reduoect 
to  one  hundred  feet,  he  took  off  his  hat  (being  an  experienced  railroad  man),, 
and  waived   it  in  such  a  way  as  to  give  the  signal   to  stop;  that  he  was  in.- 
plain  view,  and  there  was  nothing  to  obstruct  the  vision  of  Noonan,  who^ 
permitted  the  engines  to  run  over  his  foot  without  even  having  given  any 
signal  of  danger  to  those  in  charge  of  the  engines  which  he  was  piloting.. 
On  the  contrary,  Noonan  states  that  he  did  not  see  appellee  until  within 
ten  or  fifteen  feet  of  him,  when  he  at  once  gave  the  signal  of  danger,  but  it 
was  impossible  to  stop  the  engines  in   time  to  save  appellee  from  injury. 
All  of  the  employes  in  charge  of  the  engines  corroborate  Noonan  in   his 
statement   that  he  did  signal  them  to  stop,  but  too  late  to  prevent  the  in- 
jury to  appellee;  and  the  evidence  is  overwhelming  that  those  in  charge  of 
the  engines  did  all  that  they  could,  after  receiving  the  signal,  to  stop.     But 
this   still   leaves   the   question   as   to   whether  Noonan  saw,  or  could  havo- 
seen,  by  the  exercise  of  ordinary  diligence,  the  unfortunate  plight  of  appellee 
in   time  to  have  saved  him.     The  bill  of  evidence,  as  made  out,  makes. 
Noonan  to  say  that  the  engines  ran  from  120  to  ISO  yards  after  he  gave  the 
signal  of  danger.     When  appellant's  counsel,  in  order  to  extricate  him  from, 
the  consequences  of  this  evident  mistake,  asked  him  if  he  meant  130  yards* 
and  how  many  feet  that  was,  he  answered:    "I  don't  know;"  and   when, 
asked  how  many  feet   in  a  yard,  he  answered:    "I  don't  know  exactly;  I 
never  figured  It  out. " 

These  answers  were  evidently  given  under  the  influence  of  mental  con- 
fusion; they  are  not  mentioned  here  to  reflect  upon  him,  but  to  illustrate'- 
the  Importance  of  leaving  pure  questions  of  fact  to  the  elucidation  of  the* 
jury,  who  have  witnesses  before  them,  see  their  demeanor,  and  hear  then» 
depose.  It  may  be  conceded  that  the  evidence  in  volume  was  overwhelming^ 
in  favor  of  appellants,  but  after  all  the  jury  constitutes  the  tribunal  estab- 
lished by  law  for  the  ascertainment  of  fact  in  actions  such  as  this;  and  while 
the  court  may  feel  that  if  we  were  weighing  the  testimony,  in  place  of  the 
jury,  we  would  have  reached  a  different  conclusion  from  them,  it  is  not  for 
us  to  lightly  set  aside  their  verdict,  based  upon  a  determination  of  fact  so 
peculiarly  within  their  province  to  reach. 

We  readily  admit  that  it  is  impossible  for  us  to  perceive  how  appellee, 
with  his  heel  fastened   in   the  frog,  as  he  claims,  could  have  had  his  foot, 
mashed  in  the  way  it  was,  without  the  heel  itself  being  crushed;  but   we- 
can  not  undertake  to  say  what  happened   In  the  few  frantic  seconds  trans- 
piring immediately  before  the  injury;    we  must  either  accept  appellee's- 
theory   or  reach  the  conclusion  that  he  deliberately  placed  his  foot  undep- 
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the  wheel!  of  the  engine  to  have  it  crushed  off,  for  the  purpose  of  bringliig 
this  action.  This,  we  reject  as  incredible.  He  was  not  trying  to  board  the 
engine,  because  Noonan  testifies  that  he  saw  him  in  front  of  the  engine  be- 
fore the  accident.  This  precludes  the  idea  that  his  injury  was  caused  by  a 
misstep  in  undertaking  to  board  the  engine;  and  with  this  theory  out  of 
the  way,  we  are  thrown  back  to  the  alternatlye  of  accepting  his  statements 
as  true,  or  concluding  that  his  injury  was  self-inflicted,  for  the  purpose  of 
gain.  Appellant  complains  of  the  admission  of  evidence  on  the  subject  of 
whether  or  not  the  engines  which  were  being  backed  along  the  highway  had 
a  headlight  on  the  forward  tender.  Admitting  this  to  be  incompetent  under 
the  pleadings,  an  examination  of  the  evidence  shows  that  most  of  the  ques- 
tions were  not  objected  to,  and  that  the  answers,  which  were  made  on  cross- 
examination  of  appellant's  witnesses,  were  not  detrimental  to  their  interest. 
It  is  also  complained  that  the  instructions  of  the  court,  so  far  as  they  present 
the  contributory  negligence  of  appellee,  were  too  abstract  in  their  nature. 
These  instructions  have  been  approved  so  often  by  this  court  as  to  almost 
become  stereotyped,  and  we  are  unable  to  agree  with  counsel  in  their  ad- 
verse criticism  of  them. 
Judgment  affirmed. 


MUTUAL  BENEFIT  LIFE  INS.  CO.  v.  HARVEY,  &c. 
(Filed  March  11,  1904.) 

1.  Insuranoe—Beneflclary— Where  by  the  terms  of  a  policy  of  insurance 
application  for  extended  insurance  must  be  made  and  xwlicy  surrendered  in 
order  to  obtain  a  paid-up  policy,  such  application  and  surrender  of  policy  is 
a  condition  precedent  to  the  issual  of  paid-up  insurance. 

9.  Same— Infants— Where  a  policy  of  insurance  containing  a  provision  for 
Its  surrender  when  a  paid-up  policy  should  be  issued  was  assigned  to  in- 
fants, such  surrender,  together  with  an  application,  being  a  condition  prece- 
dent to  the  issual  of  a  paid  up  i)olicy,  the  fact  that  they  were  infants  without 
a  statutory  guardian  did  not  change  the  rule  lapsing  the  policy,  and  'they 
were  not  entitled  to  wait  five  years  after  attaining  full  age  to  make  their 
election  and  sue  for  the  amount  due  upon  the  policy. 

W.  L.  Dulaney  and  W.  O.  Harris  for  appellant. 

Geo.  H.  Galloway  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  4th  of  November,  1887,  the  appellant,  the  Mutual  Benefit  Life  Ins. 
Co.,  issued  a  policy  of  insurance  on  the  life  of  Hiram  H.  Harvey  for  13,000, 
payable  at  his  death  to  his  executors,  administrators  or  assigns,  in  consid- 
eration of  an  annual  premium  of  1107.82,  which  was  to  be  due  and  payable 
on  the  4th  of  November  in  every  year  during  the  continuance  of  the  policy. 
On  the  10th  of  October,  1888,  Hiram  Harvey  assigned  the  benefit  of  this  pol- 
icy to  his  three  daughters,  Vashti,  Roxianna  and  Rebecca  Harvey,  who  were 
at  that  time  infants  of  the  respective  ages  of  18,  10  and  8  years.  The  insured 
paid  or  secured  to  the  satisfaction  of  the  company  the  first  five  annual  pre- 
miums, but  failed  to  pay  the  premium  due  November  24,  1892,  and  the  policy 
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lapsed  in  accordaDoe  with  its  terms  at  that  date.  Harvey  died  on  the  2d  of 
April,  1902.  On  the  6th  of  April,  1908,  this  suit  was  instituted  by  his  chil- 
dren, to  whom  the  policy  was  assigned  on  October  10,  1888,  who  alleged  that 
"said  policy  iapsed  because  the  premium  was  not  paid  on  the  4th  day  of 
November,  1892;  that  at  the  time  of  said  lapse  there  was  fully  paid-up  in- 
eurance  under  said  policy  to  the  amount  of  S607,  which  became  due  and  pay- 
able to  them  as  assignees  at  the  death  of  the  insured  on  the  2d  day  of  April, 
1902,  and  for  which  they  pray  judgment." 

The  defendant  filed  a  general  demurrer  to  plaintiff's  petition,  which  was 
overruled.  It  then  answered,  pleading  the  following  stipulation  of  the  pol* 
ioy  by  way  of  defense : 

*' Provided  that  in  case  the  said  premium  shall  not  be  paid  on  or  before 
the  several  days  hereinbefore  mentioned  for  the  pa3rnient  thereof  at  the  office 
of  the  company  in  the  city  of  Newark,  or  to  agents,  when  they  produce  re- 
-ceipts  signed  by  the  president  or  treasurer,  then  in  every  such  case  this  pol- 
icy shall  cease  and  determine,  subject  to  the  provisions  of  the  company's 
Jionforfeiture  system,  as  hereon  endorsed  with  accompanying  tables. 

"NONFORFEITURE  PROVISIONS. 

*'When  two  full  premiums  shall  have  been  paid  on  this  policy  it  shall 
•cease  or  become  void  solely  by  the  nonpayment  of  any  premium  when  due, 
its  net  reserve  by  the  American  Experience  Mortality  and  interest  at  4  per 
cent,  yearly,  less  any  indebtedness  to  the  company  on  this  policy,  shall  be 
applied  by  the  company  as  a  single  premium  at  the  company's  rates  pub- 
lished and  in  force  at  this  date,  either,  first,  to  the  purchase  of  nonpartici- 
-pating  term  insurance  for  the  full  amount  insured  by  this  policy;  or,  second, 
upon  the  written  application  by  the  owner  of  this  policy  and  the  surrender 
thereof  to  the  company  at  Newark  within  three  months  from  such  nonpay- 
ment of  premium,  to  the  purchase  of  a  non participating  paid-up  policy,  pay- 
able at  the  time  this  policy  would  be  payable  if  continued  in  force. " 

And  allege  that  three  months  after  the  lapse  of  the  policy  for  nonpayment 
of  premium  on  the  4th  of  November,  1893,  no  written  application  having 
been  made,  accompanied  by  a  surrender  of  the  policy  for  paid-up  insurance, 
^he  company  in  accordance  with  the  provisions  of  the  policy  gave  to  appel- 
lee's nonparticipatlng  term  Insurance  for  the  full  amount  of  the  i)olicy  for 
three  years  and  194  days,  this  beiug  the  extended  insurance  which  the  net 
reserve  due  upon  the  policy  at  the  time  of  Its  lapse,  after  deducting  there- 
from the  premium  loan  indebtedness  for  1102.75,  with  accrued  Interest 
thereon,  was  sufficient  to  purchase.  To  this  answer  appellees  replied,  deny- 
ing that  they  had  elected  to  take  extended  term  insurance  for  the  full 
ainount  of  the  policy,  and  claimed  that  they  were  entitled  to  the  amount 
'due  upon  a  ixild-up  policy  which  the  net  reserve  would  have  purchased.  The 
defendant  demurred  to  the  reply,  which  was  overruled,  and  a  jury  trial  re- 
sulted in  a  verdict  and  judgment  for  appellees  for  $295,  of  which  the  com- 
pany now  complains. 

The  case  involves  the  interest  of  the  assured  in  that  portion  of  the  pre- 
mium of  the  policy,  with  interest  thereon,  which  is  required  to  be  reserved 
OP  set  aside  as  a  fund  for  the  payment  of  the  policy  when  it  becomes  due, 
which  the  uncontradicted  testimony  of  the  "actuary"  of  the  company  shows 
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was  1162.68,  after  deducting  the  Indebtedness  of  the  assured  to  the  company^ 
on  the  4th  of  November,  1892,  the  day  of  the  lapse  of  the  policy,  which  would 
purchase  at  the  company's  rates  first  term  insurance  for  three  years  anit 
one  hundred  and  thirty-four  days  for  t3, 000;  second,  a  paid-up  policy  pay- 
able  at  death  for  |295.  It  will  be  observed  that  the  nonforfeiture  provisions 
of  the  policy  provide  that  the  assured  shall  be  entitled  to  the  first  named  oir 
term  insurance  for  the  full  amount  of  the  policy,  unless  he  makes  applica- 
tion and  surrenders  his  policy,  in  which  case  he  may  take  the  second,  or 
paid-up,  policy,  payable  at  his  death.  There  Is  no  contention  or  proof  that^ 
the  assured  made  application  for  or  elected  to  take  a  paid-up  policy  of  in- 
surance for  1295.  There  can  be  no  question  under  the  terms  of  the  policy 
that  such  application  and  surrender  by  the  beneficiaries  of  the  policy  is  a^ 
condition  precedent  to  the  issual  of  paid-up  insurance.  Otherwise  it  became 
the  duty  of  the  company,  without  application  or  request,  to  set  aside  for  the 
benefit  of  the  assured  extended  insurance  for  the  full  amount  of  the  policy. 
The  only  question,  therefore,  for  consideration  is  the  power  of  the  company 
to  contract  for  these  alternate  benefits  in  case  of  a  lapse.  This  exact  ques- 
tion was  before  this  court  In  the  recent  case  of  Crutchfield  v.  Union  Central 
Life  Ins.  Co.,  23  Ky.  Law  Rep..  2800.  It  was  there  decided  that  the  failure 
of  the  assured  to  surrender  the  policy,  or  demand  a  paid  up  policy,  was  aik 
election  on  his  part  under  the  contract  of  insurance  to  take  the  term  insur* 
ance  provided  by  the  contract.  In  Drury's  Adm'x  v.  New  York  Life  Ins. 
Co. ,  26  Ky.  Law  Rep. ,  68,  the  principle  announced  in  the  Crutchfield  case- 
was  reaffirmed.  In  that  case  the  company  contended  that  the  insured  wa» 
only  entitled  to  a  life  policy  for  paid-up  insurance,  instead  of  extended  in- 
surance. 

It  is  insisted  for  the  appellees,  however,  that  as  they  were  infants  withouf^- 
statutory  guardian  when  the  policy  lapsed  they  were  not  bound  by  these 
conditions  of  the  policy,  and  are  entitled  to  five  years  after  attaining  full 
age  to  make  their  election,  and  sue  for  the  amount  due  upon  a  paid-up  pol- 
icy. No  authorities  are  cited  to  support  their  contention.  While,  on  the 
other  hand,  it  was  decided  in  O'Loughlin  v.  Union  Central  Life  Ins.  Co.,  11 
Fed.  Rep.,  280,  Judge  McCreary  delivering  the  opinion,  that  the  fact  that, 
the  beneficiaries  named  in  the  policy  were  minors  would  not  prevent  the  en- 
forcement of  conditions  of  this  character.  In  discussing  this  question  the 
court  said:  "It  is  said  that  because  the  beneficiaries  are  minors  that,  there- 
fore, the  condition  can  not  be  enforced.  I  have  been  unable  to  find  any  au- 
thority to  support  this  proposition,  and  it  seems  counsel  instanced  none^ 
The  guardian  can  bring  the  suit,  and  is  bound  to  bring  it  under  and  ac- 
cording to  the  contract.  It  is  not  a  suit  that  can  not  be  brought.  It  is  no^ 
a  suit  that  the  parties  by  reason  of  their  disability  can  not  bring.  But  it  is- 
a  suit  which  the  guardian  can  bring,  and  is  bound  to  bring,  I  think,  iik 
accordance  with  the  terms  of  the  contract." 

In  Suggs T.  Ins.  Co.,  71  Texas,  679,  the  policy  contained  the  followinic 
clause:  "No  suitor  proceeding  in  law  or  equity  shall  be  brought  to  recover 
any  sum  hereby  insured  unless  the  same  is  commenced  within  one  year  from, 
the  time  the  right  of  actiou  accrued." 

The  contention  was  there  made  that  this  clause  did  not  apply  to  minora 
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"Who  were  beneficiaries.    The  court  decided  that  the  exception  in  the  statute- 
did  not  affect  the  agreement. 

The  contract  of  the  insurance  company  was  with  Hiram  H.  Harvey.  By 
the  express  terms  of  the  contract  he  had  the  right  at  any  time  during  the- 
ooDtinuance  of  the  policy  to  change  the  beneficiaries.  The  mere  fact  that 
he  transferred  the  benefit  from  his  estate  to  his  three  daughters  could  not 
change  the  express  stipulations  of  the  contract  of  insurance  between  them. 
His  assigns  were  equally  bound  thereby.  It  is  not  contended  that  the  as- 
signees subsequent  to  the  assignment  paid  the  premium  installments,  or- 
any  new  contract  was  made  with  them  by  the  company,  and  it  can  not  be' 
doubted  for  a  moment  that  if  the  assured  had  died  within  the  period  of  ex- 
tended insurance  that  appellees  would  have  been  prompt  to  have  asserted 
their  right  under  the  terms  of  the  contract  to  the  full  amount  of  the  policy. 
We  have  reached  the  conclusion  that  the  trial  court  erred  in  overruling  the 
demurrer  to  the  petition,  and  also  in  failing  to  give  the  jury  a  peremptory 
Instruction  to  find  for  the  defendant  upon  final  trial. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for- 
proceedings  consistent  with  this  opinion. 


CHESAPEAKE  &  OHIO  RY.  CO.  v.  SEE'S  ADM'R. 
(Filed  March  11,  1904-Not  to  be  reported.) 

1.  Railroads— It  is  a  well-settled  rule  in  this  State  that  those  in  charge  of 
a  train  owe  no  duty  to  a  trespasser,  except  when  his  presence  is  discovered 
on  the  track  to  use  reasonable  care  to  avoid  injuring  him. 

8.  Same— Damages— Where  one  while  walking  along  the  track  of  a  raiK 
road  was  run  over  and  killed  by  a  train,  the  evidence  conducing  to  show 
that  the  fireman  and  engineer  were  in  their  proper  places;  that  the  deceased 
was  walking  on  the  track  in  the  same  direction  in  which  the  train  wa& 
going;  that  the  accident  did  not  happen  in  any  incorporated  town  or  city,, 
nor  any  village,  where  there  were  streets  or  crossings,  and  the  presence  of 
the  decedent  not  being  discovered  on  the  track  in  time  to  prevent  the  acci- 
dent, a  verdict  and  judgment  against  the  company  was  erroneous. 

8.  Same— The  fact  that  a  railroad  company  may  have  acquiesced  in  the 
use  of  its  track  by  pedestrians  does  not  amount  to  a  permission  or  license  to. 
80  use  it. 

£.  L.  Worthington  and  W.  H.  Wadsworth  for  appellant. 

James  Andrew  Scott.  R.  S.  Dinkle  and  W.  C.  Marshall  for  appellee. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Between  5  and  6  o'clock,  p.  m.,  November  26,  1900,  James  G.  See,  while- 
walking  along  the  track  of  appellant  about  400  feet  east  of  Norman,  a  sta- 
tion between  Ashland  and  Catlettsburg,  was  struck  by  one  of  appellant's, 
"shuttle  trains,"  and  killed.  This  action  was  instituted  to  recover  damages, 
for  the  loss  of  his  life.  The  alleged  negligence  consisted  in  the  failure  of 
appellant  to  give  signals,  by  sounding  the  bell  or  blowing  the  whistle,  of 
the  train's  approach;  in  not  having  a  headlight  on  the  front  of  the  train,, 
and  in  failing  to  have  some  one  in  a  position  to  see  and  warn  persons  who> 
might  be  on  the  track  of  the  train's  approach.    The  shuttle  train  consisted 
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•of  a  tender,  engine  and  two  earn.  It  was  goinK  east  from  Ashland  at  the 
rate  of  tweotj-flve  or  thirty  miles  an  hour.  The  engine  was  backing,  so  the 
tender  was  in  front  of  the  engine.  The  uncontradicted  evidence  shows  that 
the  cars  were  lighted,  and  that  the  fireman  and  engineer  were  In  their 
proper  places.  The  evidence  conduces  to  show  that  the  decedent  was  walk- 
ing along  the  track  in  the  same  direction  in  which  the  train  was  going,  and 
while  so  doing  was  struck  by  the  train. 

It  appears  that  in  1874  Williams,  as  owner  of  the  land,  had  made  and  pnt 
upon  record  a  plat  of  a  town  designated  as  "East  Ashland."  It  covered  a 
.  distance  from  Keyes  creek,  about  1,000  feet,  to  a  point  east  of  there.  Win- 
chester avenue  was  shown  to  run  about  1,000  feet  eastwardly.  Bell  street 
was  the  first  street  east  of  Keyes  creek  intersecting  Winchester  avenue. 
Next  was  Ann  street,  and  the  next  was  Elizabeth  street.  There  were  other 
streets  laid  out  running  parallel  with  Winchester  avenue,  but  they  were 
never  opened  as  streets,  neither  was  Bell  nor  Elizabeth  streets.  Ann  street 
seems  to  be  used  for  crossing  appellant's  road  at  its  station  called  "Nor- 
mal."  The  town  was  never  incorporated.  Aline  drawn  from  the  south 
side  of  the  land  plotted  to  the  bank  of  the  Ohio  river  is  about  one- third  of 
-a  mile  in  length.  Yansant's  sawmill  is  situated  on  or  near  Keyes  creek,  but 
it  does  not  appear  whether  or  not  It  is  on  the  land  plotted.  About  a  quarter 
of  a  mile  east  of  the  east  line  of  the  land  plotted  is  a  mill.  Situated  within 
the  plotted  territory  is  a  planing  mill,  working  ten  to  twenty  men.  One 
witness  testifies  that  there  are  fifty  houses  situated  between  the  hills  on  the 
south,  the  Ohio  river  on  the  north,  Keyes  creek  on  the  west  and  the  mill  re- 
ferred to,  as  being  situated  east  of  the  plotted  territory,  and  that  there  are 
four  or  five  hundred  people  living  within  boundary  just  given,  but  the  wit- 
ness fails  to  state  how  many  houses  are  within  the  plotted  territory.  One 
witness  testifies  that  there  are  five  houses  fronting  toward  the  railroad  on 
the  south  side  of  it  between  Normal  and  the  place  where  the  accident  hap- 
pened and  two  back  of  them.  There  seems  to  have  been  no  houses  on  the 
north  side  of  the  railroad,  between  "Normal"  and  the  place  where  See  was 
killed,  because  the  evidence  shows  that  the  lots  or  territory  fronting  the 
railroad  had  a  road  or  drive  way  over  it  which  was  considerably  used.  Im- 
mediately south  of  the  railroad  was  a  street  car  line,  and  immediately  south 
of  that  was  the  turnpike  road,  both  of  which  were  between  the  houses  sit- 
uated on  the  south  side  and  the  railroad.  The  appellant  had  two  tracks 
along  the  so-called  Winchester  avenue,  one  of  which  seems  to  have  been  ele- 
vated two  feet  above  the  surface  of  the  ground.  There  was  no  travel  over 
the  so-called  Winchester  avenue,  except  persons  who  walked  on  the  track  or 
along  the  side  of  it.  There  was  no  road  crossing  within  the  plotted  terri- 
tory except  at  Normal,  though  east  of  that  xx)int  there  was  a  path  over 
which  persons  walked.  Williams'  property  seems  to  have  passed  into  the 
hands  of  others,  and  the  land  covered  by  the  so  called  Winchester  avenue  was 
•condemned  for  the  right  of  way  for  the  railroad,  and  it  had  been  so  using  it 
for  about  twenty  years  before  the  accident  happened.  The  west  -line  of  the 
plotted  territory  was  a  mile  and  a  quarter  east  of  Ashland  and  the  east  line 
was  three-quarters  of  a  mile  west  of  Cattlettsburg.  Quite  a  good  many  peo- 
ple walked  over  the  track  through  the  plot  of  ground  described.  The  court 
iias  endeavored  to  give  the  local  situaticn  at  the  time  of  the  accident  as 
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shown  by  the  record.    East  Ashland  was  neyer  incorporated.    The  plan  to 
lay  out  a  city  was  ineffectual.    There  was  no  one  representing  the  public  to 
accept  the  proposed  dedication.    The  public  never  evinced  any  purpose  to- 
accept  it;    so  far  as  the  record  shows  it  was  never  used  by  the  public  as  a 
street.     On  the  contrary,  the  only  inference  to  be  drawn  from  the  testimony 
Is  that  Williams,  his  successors  in  ownership,  and  the  public  acquiesced  in 
the  appropriation  of  the  strip  of  land  by  the  railroad   company.    It  neces. 
sarily  follows  that  the  appellant  was  a  trespasser  upon  the  ri^ht  of  way  at. 
the  place  of  the  accident.     The  well-settled  rule  in   this  State  is  that  those 
in  charge  of  a  train  owe  no  duty  to  a  trespasser,  except  when  his  presence  is; 
discovered  upon   the  track,  to  use  reasonable  care  to  avoid  injuring  him. 
This  rule  has  been  so  repeatedly  enunciated  by  this  court  that  it  would  be- 
labor lost  to  cite  cases  in  its  support.     There  is  no  duty  resting  upon  those 
in  charge  of  a  train  to  sound  whistles  or  ring  bells  or  to  carry  headlights  to 
give  warning  to  trespassers.     They  did  not  have  to  anitcipate  their  presence 
upon  the  track.     The  fact  that  the  railroad  company  may  have  acquiesced 
in  the  use  of  its  track  by  pedestrians  does  not  amount  to  a  permission  or- 
license  toso  use  it.     (Brown  v.  Louisville  &  Nashville  R.  R.  Co.,  97  Ky.,  338; 
Dials  V.  C.  &  O.  Ry.  Co.,  35  Ky.  Law  Rep.,  1349;   C.  &  O.  Ry.  Co.  v.  Per- 
kins, 30  Ky.  Law  Rep.,  608. )    The  rule  we  have  announced  is  recognized  by 
counsel  for  appellee,  but  it  is  contended  that  it  does  not  apply  to  this  case 
because  of  the  place  where  the  accident  happened.     It  is  contended  that  the- 
rule  which  applies  to  the  movement  of  trains  in  cities  and  towns  should 
apply  to  this  case.    The  well-settled  rule  of  this  court  requires  that  the 
agents  and  employes  of  a  railroad  company  in  operating  trains  through  the 
streets  of  a  city  or  town  shall  keep  a  lookout  along  the  line  of  railway  where 
people  are  likely  to  be  found  upon   the  right  of  way.    In  cities  and  towns 
there  are  streets  and  street  crossings.     Frequently  the  railroad  trHcks  are 
along  a  street,  some  places  so  constructed  that  vehicles  may  be  driven  over 
them  at  any  point ;   at  others  vehicles  are  required  to  cross  the  tracks  at 
street  intersections.     So   in  towns  and  cities  the  traveling  public  use  the 
streets  in  common  with  the  railroad  company.    In  addition  to  that  persons 
may  be  expected  at  any  time  to  be  walking  on  the  space  in  the  street  occu- 
pied by  the  railroad  company  with  its  track.     Due  regard  for  human  life  re- 
quires that  those  operating  trains  in  cities  and  towns  should  keep  a  lookout 
for  persons  on  the  track  with  the  purpose  of  avoiding  injuring  them,  as  well 
as  to  protect  the  property  and  lives  in  their  keeping.    In  the  case  at  bar  the 
railroad  tracks  were  not  on  a  street;  they  were  not  on  a  strip  of  land  upon 
which  the  public  had  the  right  to  travel ;  there  was  no  roadway  on  it  for  the 
use  of  public  travel.     There  were  no  streets  intersecting;  it  no  road  crossings 
over  Ic,  except  at  the  station  called  "Normal,"  and  the  approach  to  it  seems 
to  be  a  road  over  the  strip  of  land  designated  as  Ann  street  on   the  plot. 
There  was  neither  a  roadway  nor  street  used  at  the  point  where  the  accident 
happened.     The  duty  to  sound  bells  and  whistles  to  give  warning  to  those- 
who  were  upon  the  track  did  not  exist,  because  no  one  could  rightfully  be 
on  the  track  at  the  place  of  the  accident.     If  the  law  imposed  the  duty  upon 
those  In  charge  of  the  train  to  have  sounded  the  bell  and  whistled  before 
approaching  "Normal,"  it  did  so  for  the  protection  of  those  who  might  be,, 
and  had  the  right  to  be,  at  that  crossing,  not  for  the  protection  of  a  tres- 
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passer  od  the  track  east  of  there.  In  the  case  of  Gahlll  y.  Cinolnnati,  Ao.^ 
Ballway  Co.,  99  Ky.,  345,  the  court  held  there  was  a  breach  of  duty  in  fail* 
iDg  to  whistle  at  a  public  crossing,  because  Cahill,  who  had  the  right  to  the 
Tise  of  a  private  crossing,  also  had  the  right  to  rely  upon  the  railroad  com- 
"pany's  performance  of  its  duty  in  whistling  at  the  public  crossing.  It  was 
thus  guilty  of  a  breach  of  duty  to  the  public  and  to  Cahill,  the  latter  because 
of  his  right  to  the  use  of  the  private  crossing.  The  Conley  case,  89  Ky.,  40fi; 
the  Shelby  case,  86  Ky.,  3*34,  and  the  Keelin  case,  29  Ky.  Law  Bep..  1943,  are 
«ited  to  supxx)rt  the  recovery  in  the  case.  In  the  Shelby  case  the  court 
found  the  party  killed  by  the  railroad  was  not  a  trespasser ;  that  he  had  the 
right  to  be  where  the  accident  happened,  and  that  the  railroad  oomimny 
owed  him  a  duty,  and  that  his  death  resulted  from  a  breach  of  its  duty. 
The  facts  of  the  Conley  case  are  very  dissimilar  to  the  case  at  bar,  and  this 
court  does  not  understand  that  the  case  does  or  was  intended  to  change  the 
rule  which  we  adhere  to  and  apply  in  this  case.  Neither  is  the  Keelin  case 
«  departure  therefrom.  The  accident  under  consideration  in  that  case  hap- 
pened in  a  city,  with  a  i)opulation  of  more  than  three  thousand,  with  itreeta 
•and  street  crossings  over  the  railroad  tracks.  We  are  asked  to  apply  to  this 
case  the  doctrine  which  imposes  a  duty  on  those  operating  railroad  trains 
through  cities  and  towns  to  keep  a  lookout  and  sound  bells  and  whistles  to 
notify  persons  of  the  approach  of  the  train.  The  accident  did  not  happen  in 
an  incorporated  town  or  city ;  it  did  not  occur  in  a  village  or  community 
where  there  were  streets  or  street  crossings;  not  on  the  right  of  way  of  a 
railroad  where  the  public  was  licensed  to  use  it,  or  where  the  public  could 
use  it  as  a  street  or  roadway,  because  there  were  two  tracks  on  it,  one  ele- 
vated about  two  feet  Above  the  surface  of  the  earth.  We  dttcline  to  extend 
the  doctrine  so  as  to  apply  it  to  this  case.  The  only  duty  which  apiwllant's 
servants  owed  the  intestate  was  to  use  reasonable  care  to  avoid  injuring  him 
after  discovering  his  peril,  and  the  record  fails  to  show  there  was  such 
breach  of  duty.  The  well-settled  rule  which  applies  to  trespassers  is  ap- 
plicable to  this  case. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 


CONN  V.  CITY  OF  LOUISVILLE. 

(Filed  March  11,  1904— Not  to  be  reported. ) 

Street  improvements— Damages— In  an  action  by  appellant  against  appel' 
lee,  alleging  that  his  lot  was  damaged  by  the  raising  by  appellee  of  a  street 
In  front  of  it,  and  defense  was  made  that  the  property  was  enhanced  by  the 
street  construction,  a  verdict  for  appellee  will  not  be  disturbed,  the  record 
presenting  only  a  question  of  fact,  which  was  the  province  of  the  jury  to  de- 
termine. 

Edwards  &  Ogden  for  appellant. 
N.  R.  Peckinpaugh  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
•sion. 
Opinion  of  the  court  by  Chief  Justice  Burnam. 
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TTbe  appellant,  Walter  Conn.,  was  the  owner  of  a  lot  fronting  on  Everltt 

avenue  80  feet  and   180  feet  deep,  on  which  there  was  a  four-room  frame 

<lwelling.    The  lot  was  on  a  hillside  and  the  front  of  his  premises  was  on  a 

level  with  the  street,  which  was  a  dirt  road.     In  1900  the  appellee,  the  city 

-of  Xiouisville,  graded  and  j^aved  Everitt  avenue  with  yitrifled  brick,  and  in 

60  doing  the  street  in  front  of  appellant*s  house  was  raised  from  two  to 

-three  feet  alx)ve  the  surface  of  his  lot.    He  was  compelled  to  fill  in  the  lot 

■And  raise  the  dwelling  house  to  a  level  with  the  new  grade  of  the  street. 

H^ thereuxx)n  brought  this  suit  against  the  city,  fixing  his  damages  at  $600. 

TFhe  answer  of  the  city  is  a  traverse  of  plaintiff's  right  to  recover.     A  jury 

trial  resulted  In  a  verdict  and  judgment  in  favor  of  the  defendant,  and  the 

^plaintiff  prosecutes  this  appeal. 

The  only  ground  relied  on  for  reversal  is  that  the  verdict  in  favor  of  the 
clefendant  is  not  sustained  by  the  evidence,  and  is  contrary  to  law.  The 
plaintiffs  introduced  four  witnesses,  whose  testimony  conduces  to  show  that 
the  plaintiff's  property  had  been  diminished  in  value  about  |600  by  the  rais- 
ing of  the  grade  of  the  street.  While  defendant  Introduced  four  witnesses, 
Tvho  testified  that  the  market  value  of  appellant's  property  immediately 
after  the  oonstructlon  of  the  street  was  enhanced  from  $1(^0  to  $400  in  value, 
in  consequence  of  the  work  done  by  the  city  in  grading  and  macadamizing 
the  street.  There  is  nothing  in  either  the  pleadings  or  testimony  to  show 
"Whether  the  cost  of  improving  Everitt  avenue  was  paid  by  the  city  or  by  the 
abutting  property  holders,  or  what  expense,  if  any,  appellant  was  subjected 
to  on  this  account.  Only  one  instruction  was  given  to  the  jury,  and  this 
one  was  not  excepted  to,  and  is  not  complained  of  upon  this  appeal:  The 
record,  therefore,  presents  only  a  question  of  fact,  which  it  was  the  province 
of  the  jury  to  determine,  and  in  view  of  the  sharp  conflict  in  the  testimony 
on  this  issue  we  do  not  feel  warranted  in  reversing  the  judgment. 
Judgment  affirmed. 


CLARKE,  &c.  V.  GARRISON,  &c. 

(Filed  March  11,  1904— Not  to  be  reported. ) 

Attorneys— Fees— In  this  action  for  the  recovery  of  an  attorney's  fee  where 
the  services  rendered  were  for  executors  In  the  suit  to  settle  an  estate,  no 
proof  being  taken  in  the  case  and  it  going  off  on  the  pleadings  and  commis- 
aioner's  report,  the  action  of  the  chancellor  in  allowing  a  fee  of  $160  will 
not  be  disturbed,  he  being  on  the  ground  and  knowing  the  scale  of  fees 
usual  in  his  court  and  knowing  better  what  took  place  than  this  court  can 
■determine  from  the  record,  will  not  be  disturbed. 

J.  B.  Clarke  for  appellants. 

S.  Holmes  for  appellees. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Hobson. 

William  Garrison  died  a  resident  of  Bracken  county  in  the  year  1894,  leav- 
ing a  will  by  which  he  devised  his  estate  to  his  wife  for  life,  with  the  re- 
mainder to  his  children.  At  the  time  of  the  making  of  the  will  he  owned  a 
tract  of  land,  but  before  his  death  he  sold  the  land  to  his  son,  George,  for 
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Boraething  over  13,000,  and  took  hie  notes  therefor.    These  notes  oonstituted 
substantially  his  only  estate  at  his  death.      After  his  death  the  widow^ 
bought  from  a  Mrs.  Roberts  a  piece  of  land  near  by  and  moved  upon  it,  eze> 
outing  to  Mrs.  Roberts  her  notes  for  the  price.    When  her  notes  fell  due  she 
had  no  means  of  paying  them  except  her  interest  in  her  husband's  e6tat«; 
her  two  sons,  George  and   Sam,   had  qualified  as  executors,   and  Qeorg^ 
wanted  time  on  his  notes  which  he  had  executed  to  his  father,  so  the  three 
assigned  these  notes  to  Mrs.  Roberts  as  collateral  security  to  the  notes  she 
held  on  Mrs.  Garrison,  and  Mrs.  Roberts  agreed  to  wait  on  her  debt.     At 
the  end  of  the  time  agreed  upon  Mrs.  Roberts  filed  suit  against  Mrs.  Gar- 
rison  on  her  notes  and  to  foreclose  her  vendor's  lien  on  the  land  she  had  sold 
her.     She  also  brought  suit  against  George  Garrison  on  his  notes  which  had 
been  assigned  to  her.     In  this  condition  of  things  the  executors  employed  J. 
B.  Clarke  as  their  attorney.     There  were  debts  of  William  Garrison  unpaid 
amounting  to  $600  or  |7i^.    Mrs.  Roberts  had  sold  Mrs.  Garrison  her  land 
for  much  more  than  it  was  then  worth.     Clarke  filed  an  an.swer  in  the  suit^ 
against  Mrs.  Garrison,  seeking  to  have  the  sale  of  the  land  by  Mrs.  Roberts- 
to  her  rescinded.    The  court  sustained  a  demurrer  to  his  answer  and  gave 
judgment  in  favor  of  the  plaintiff.     Clarke  also  filed  an  answer  for  George 
Garrison  in  the  suit  against  him  on  his  notes,  but  the  court  also  sustained 
a  demurrer  to  this  and  gave  judgment  for  the  sale  of  the  land.    Appeala 
were  granted  from  these  judgments,  but  were  not  taken.    Before  a  sale  was^ 
made  Clarke  filed  a  suit  to  settle  up  the  estate  of  William  Garrison,  making 
Mrs.  Roberts  a  defendant,  charging  that  the  George  Garrison  notes  were  the 
assets  of  the  estate;    that  the  debts  were  unpaid;   that  Mrs.  Garrison  had 
only  a  life  estate  in  the  notes,  and  that  Mrs.  Roberts  took  no  interest  in  the 
fund  by  reason  of  the  assignment  to  her.     He  obtained  an  injunction  re- 
straining Mrs.  Roberts  from  the  further  prosecution  of  her  claim,  except  in 
.that  action.    He  also  had  an  appraisement  made  of  the  estate.    Some  of  the 
creditors  had  obtained  judgments  against  the  executors  and  sought  to  re- 
cover on  their  bond.     This  alarn»ed  the  sureties,  who  had  them  removed  on 
failure  to  give  a  new  bond,  and  an  administrator  with  tho  will  annexed  was 
appointed,  who  took  charge  of  the  proceedings  Clarke  had  instituted,  con- 
tinuing Clarke  as  his  attorney.    Two  small  suits  were  filed  against  the 
executors  which  Clnrke  had  dismissed  for  want  of  demand  and  verification. 
The  estate  was  settled  up,  the  debts  amountlnf*  to  about  $700.     The  land 
was  sold  ond  brought  12,100,  which  left  about  11,300  after  paying  the  court 
cost  to  be  divided  among  the  heirs.     Clarke  then  moved  the  court  to  allow 
him  a  fee  as  attorney  for  the  executors  of  |600.     The  court  allowed  him  |150, 
and  from  this  judgment  he  appeals. 

In  bis  suit  to  settle  the  estate  of  William  Garrison,  Clarke,  who  drew  the 
petition,  inserted  an  allegation  that  Laura  Garrison,  the  wife  of  George 
Garrison,  held  a  lien  on  the  land  for  $1,000,  which  was  inferior  to  the  cred- 
itors of  William  Garrison.  When  the  ca.se  was  referred  to  the  commissioner 
to  report  the  debts  of  the  estate  he  presented  to  the  commissioner  a  claim  of 
Laura  Garrison  for  $500  against  the  estate.  The  other  heirs  contested  the 
validity  of  these  claims  of  Laura  Garrison  and  employed  attorneys  to  resist 
them  and  look  after  their  interests  in  the  estate.  The  oommissioner  rejected 
Laura  Garrison's  $500  claim,  and  [an  agreement  was  made  between  Clarke 
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and  the  attorneys  who  had  been  employed  by  the  heln  by  which  both  these 
claims  were  abandoned.  These  attorneys  afterwards  oo-operated  with  Clarke 
in  the  conduct  of  the  suit.  Durlhg  its  pendency  Clarke  compromised  with 
Mrs.  Roberts  by  getting  her  representative  to  take  back  the  land  sold  Mrs. 
Oarrison  by  George  Garrison  paying  him  a  certain  amount  of  money;  and 
Mrs.  Garrison  moved  back  from  the  Roberts*  place  to  her  old  home,  with 
her  daughter  Martha,  who  lived  with  her. 

While  at  first  blush  the*  allowance  made  by  the  circuit  court  seems  small 
for  the  services  rendered  by  Clarke,  in  view  of  all  the  facts  in  the  record  we 
conclude  that  we  ought  not  to  disturb  the  chancellor's  judgment.  He  is  on 
the  ground;  he  knows  the  scale  of  fees  usual  in  the  court,  and  also  knows 
better  than  we  can  tell  from  the  record  much  that  took  place  in  court.  The 
services  which  Clarke  rendered  in  the  suits  brought  by  Mrs.  Roberts,  or  in 
the  compromise  of  those  suits  which  he  subsequently  made,  were  chargeable 
to  his  clients  in  those  cases,  Mrs.  Garrison  and  George  W.  Garrison.  The 
executors  were  not  parties  to  those  suits,  and  the  estate  of  the  decedent  in 
their  hands  is  not  liable  to  Clarke  therefor.  The  only  services  for  which 
Clarke  should  be  allowed  are  his  services  for  the  executors  in  the  suit  to 
settle  the  estate  and  in  some  other  small  matters  incidental  thereto.  No 
proof  was  taken  in  this  case;  it  went  off  on  the  pleadings  and  the  commis- 
sioner's report,  which  was  short.  Some  of  the  children  employed  other 
attorneys  to  look  after  the  case  who  assisted  in  its  management.  Part  of 
the  gervices  of  Clarke  in  the  action  were  apparently  rendered  for  George 
Garrison  and  his  wife,  Laura,  and  when  the  land  was  sold,  as  well  as  when 
the  commissioner  was  making  up  his  report,  it  would  appear  from  the  proof 
that  Clarke  was^looking  after  the  interests  of  Laura  Garrison  as  well  as  the 
estate  of  the  decedent,  and  that  part  of  his  services  ought  tp  be  paid  for  by 
her  or  by  her  husband,  George  Garrison.  In  determining  what  is  a  reason- 
able attorney's  fee  the  court  must  take  into  consideration  not  only  the 
amount  of  the  estate,  the  character  of  the  services  rendered,  and  the  amount 
of  work  done,  but  also  in  a  case  like  this  the  fact  that  part  of  the  services 
are  not  chargeable  to  the  estate.  On  the  whole  case  we  can  not  say  the 
chancellor  erred  in  fixing  the  fee  at  1160,  giving  to  his  finding  that  weight 
which  ought  to  be  given  to  it  in  cases  of  this  sort. 

Judgment  afllrmed. 


DUXKKAKE  v.  BEYER,  BY,  &c. 
(Filed  March  U,  nK)4— Not  to  he  reported.) 

1.  Pleading -Where  a  pleading  was  vague  and  indefinite,  but  no  motion 
being  niaiie  to  make  it  more  specific,  and  no  demurrer  interposed,  it  was 
cured  by  verdict. 

2.  Damages— Where  an  employe  was  ordered  by  the  master  to  assist  another 
employe  in  packing  glass,  and  in  making  boxes  pursuant  to  directions  he 
was  cut  by  a  circular  saw,  sustaining  serious  injuries,  a  verdict  in  his  favor 
will  not  be  disturbed,  the  record  showing  a  state  of  fact  sufficient  to  sup" 
port  it. 

Joyes  &  Jarvis  for  appellant. 

Leiber  &  Lincoln  for  appellees. 

vol.  25—126 
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Appeal  from  JefTerson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division.  , 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  at  the  time  of  the  occurrence  from  which  this  litigation 
arose,  was  engaged  in  the  business  of  manufacturing  mirrors  and  beTeled 
glass  in  Louisville,  Ky.  Appellee  was  in  his  employment,  his  duty  being  to 
grind  the  glass  on  an  iron  wheel,  being  what  is  technically  called  a  "rougher. " 
He  claims  that  on  the  day  he  was  hurt  he  had  been  ordered  by  the  appel- 
lant, his  employer,  to  assist  Isaac  Foust,  whose  business  it  was  to  pack  the 
glass  and  mirrors  for  shipment,  and  to  do  whatever  Foust  told  him.  In 
order  to  properly  ship  mirrors  and  glass  it  was  necessary  to  make  rough 
boxes,  into  which  they  were  placed  to  prevent  breakage.  Appellee  states 
that  he  was  ordered  by  Foust  to  saw  some  light  lumber  in  order  to  make  a 
box  for  the  shipment  of  a  mirror  he  was  about  to  pack;  that  in  pursuance 
of  this  order  he  undertook  to  use  a  circular  saw,  which  was  there  for  that 
purpose,  and  thnt  in  doing  so  his  hand  was  caught  by  the  saw,  and  two  of 
his  fingers  cut  oflf,  to  recover  damages  for  which  he  instituted  this  action, 
alleging  that  his  misfortune  was  caused  by  the  gross  negligence  of  appel- 
lant, his  employes  and  servants. 

The  answer  placed  in  issue  the  material  allegations  of  the  petition,  and 
pleaded  the  contributory  negligence  of  appellee.  A  trial  resulted  in  a  ver- 
dict for  appellee  for  the  sum  of  I1.(X)0,  of  which  appellant  now  complains. 

Two  grounds  are  relied  upon  for  reversiil :  First,  that  the  petition  does  not 
sttite  a  cause  of  notion;  and,  second,  the  admission  of  incompetent  testi- 
mony. 

The  petition  Is  exceedingly  vague  and  indefinite,  and  would  certainly 
have  been  held  to  be  bad  on  demurrer,  but  no  motion  was  made  to  require 
the  plaintiff  to  make  it  more  specific,  nor  was  a  demurrer  interposed,  and 
we  are  of  opinion  that  the  defects  were  cured  by  the  verdict.  Newman,  in 
his  work  on  Pleading  and  Pnictlce,  page  739,  says:  "The  verdict  will  not 
only  aid  a  defective  allegation,  but  it  extends  sometimes  even  to  cure  an 
omission  altogether  to  make  a  necessiiry  allegation.  Where  there  are  defects 
or  imperfections  in  the  pleading,  yet  the  Is.sue  joined  is  such  as  necessarily 
requii-ed  on  the  trial  the  proof  of  the  facts  defectively  or  imperfectly  stated, 
or  even  omitted,  and  without  which  it  is  not  reasonable  to  presunje  that  a 
jury  would  have  given  a  vprdict  for  the  party,  such  deficiency  is  cured  by 
the  verdict.     (Vaughn's  Kx'or  v.  Gardner,  7  B.  Mon.,  327.)" 

The  recent  case  of  Hill  v.  Rtigland,  24  Ky.  Law  Rep.,  1053,  contains  a 
thorough  discus.sion  of  this  question,  reviews  all  the  authorities,  and  makes 
it  unnecessary  to  further  extend  the  opinion  on  this  point. 

In  the  case  at  bar  the  court  submitted  to  the  jury  in  the  instructions 
the  issues  as  If  the  allegations  which  were  omitted  had  been  in  the  petition. 
The  case  of  Bogenschutz  v.  Smith,  84  Ky.,  33i»,  is  not  inconsistent  with  the 
view  here  expressed.  In  that  case  the  court  did  not  in  its  instructions 
submit  the  question  to  the  jury  in  such  manner  as  to  necessarily  involve 
their  passing  upon  the  facts  omitted  in  the  pleading,  and,  by  reason  of  this 
failure  of  the  court  to  so  frame  the  instructions,  it  was  held  that  the  defect- 
ive pleading  was  not  cured  by  the  verdict.     Appellant  also  complains  that 
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"the  court  erred  In  admittlDg  the  evidence  of  two  witnesses,  Frank  Riehm  and 
-John  Kavanaugh,  as  to  the  condition  of  the  saw  from  fonr  to  six  niontht 
prior  to  the  time  of  the  accident.  In  addition  to  this  testimony  there  was 
evidence  in  the  case  to  show  that  the  condition  of  the  saw  remained  tho 
«ame  from  the  time  of  which  those  two  witnesses  testified  until  the  aool> 
xlent.  The  evidence  that  the  condition  of  the  saw  remained  unchanged 
-during  the  interim  made  the  evidence  of  Biehm  and  Kavanaugh  competent, 
^here  is  no  complaint  of  the  instructions,  and  we  think  they  properly  pre« 
•rented  the  issues  to  the  jury. 

Perceiving  no  error  in  the  record  the  judgment  is  affirmed. 


CITY  OF  LOUISVILLE  v.  KEHER. 
(Filed  March  11,  KKM. ) 

1.  Damages—Obstruction  of  streets— Where  appellee  in  passing  along  a 
'Street  of  appellant  on  a  bicycle,  at  night,  it  being  in  a  dark  place,  struck 
«  large  stone  that  extended  out  beyond  the  middle  of  the  street  and  was 
thrown  on  some  rocks,  such  obstructions  having  been  placed  there  by 
workmen  engaged  in  building  a  structure,  and  so  injured  as  to  lose  an  eye 
and  sustain  other  serious  injuries,  a  judgment  for  $7,500  against  the  city 
will  be  upheld,  the  obstructions  being  beyond  the  point  in  the  street  where 
the  city  was  authorized  to  permit  them  to  extend,  and  the  place  not  being 
guarded  or  indicated  by  lights  at  the  time  of  the  accident. 

2.  Instnictions— In  civil  cases  the  circuit  court  is  not  required  to  give  the 
whole  law  of  the  case  to  the  jury  In  his  instructions,  it  being  incumbent 
xipon  the  litigants  to  ask  such  instructions  as  they  deem  proper. 

8.  Same— Where  an  obstruction  had  existed  in  a  city  for  weeks  with  the 
knowledge  of  the  officers  of  the  city,  it  was  not  prejudiced  by  the  failure  of 
the  court  to  submit  the  question  as  to  whether  or  not  it  had  notice  of  such 
obstruction. 

Henry  L.  Stone  for  appellant. 

Kohn,  Baird  &  Spindle,  O'Neal  &  O'Neal  and  R.  L.  Greene  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Hobson. 

Between  i)  and  10  o'clock  on  the  night  of  July  11,  18W,  appellee  Keher  was 
riding  on  a  tandem  bicycle  with  a  young  lady  (the  lady  being  in  front) 
along  Jackson  street,  near  Green,  in  Louisville,  Ky.  They  were  riding  a 
little  to  the  east  of  the  middle  of  the  street;  the  place  was  dark  from  the 
shade  trees  obstructing  the  electric  light.  The  front  wheel  of  the  bicycle 
struck  a  rock,  eight  by  fourteen  by  twenty  inches;  the  wheel  was  crushed, 
and  both  riders  were  thrown  down.  The  stone  was  at  the  edge  of  a  mortar 
bed;  the  young  lady  was  thrown  over  in  the  mortar  bed,  and  the  appellee, 
who  was  on  the  rear  seat,  was  thrown  into  a  pile  of  rock,  fracturing  the 
arch  over  his  right  eye,  severely  cutting  the  scalp,  and  injuring  his  ear 
-drum.  By  reason  of  an  internal  hemorrhage  the  optic  nerve  of  the  right  eye 
was  destroyed ;  his  ear  inflamed  and  gave  him  great  pain.  The  right  arm 
-was  also  affected ;  but  gradually  this  got  right,  and  the  hearing  in  the  ear 
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was  not  permanently  Impaired;  but  the  right  eye  is  entirely  bliml.  Tlk» 
left  eye  also  beoame  Inflamed  and  Is  much  impaired,  although  this  appears 
from  the  eyldenoe  to  be  due  to  another  cause.  The  plaintiff  was  studying 
medicine,  but  as  his  sight  got  so  that  he  could  not  read,  he  bad  to  give  tbat^ 
up.  His  sufferings  from  the  injury  to  his  ear  and  the  atrophy  of  the  optic-- 
nerve  were  very  great.  He  filed  this  suit  against  the  city  and  others  to  re- 
cover for  hia  injuries.  The  jury  found  a  verdict  against  the  city  for  $7,600,. 
on  which  the  court  entered  judgment,  and  the  city  appeals. 

On  February  23,  1899,  the  city  issued  a  permit  to  St.  Boniface  Church  to- 
build  a  one- story  brick  and  stone  church  on  Green  street  near  Jackson,  and 
on  May  12,  1899,  it  issued  a  permit  for  the  building  of  a  three-story  briok 
monastery  on  the  northeast  corner  of  Jackson  and  Green.  By  an  ordinanoe 
of  the  city  regulating  the  use  of  public  ways  it  is  provided  in  substance- 
that  for  the  purpose  of  erecting  houses  or  other  improvements  adjacent  ta- 
any  street  the  person  making  the  erection  may  use  not  more  "than  one- 
third  of  the  width  of  the  said  street  fronting  said  improvement  for  material 
for  making  and  conducting  said  Improvements,"  all  such  obstructions  to 
"be  safely  guarded  in  such  manner  and  with  sufficient  necessaiT*  red  lights 
at  night  as  to  protect  all  those  traveling  or  passing  upon  such  street." 
(Compilation  of  ordinances,  1901,  820-321. )  In  erecting  the  buildings  referred 
to  the  contractors  had  placed  in  Jackson  street  a  pile  of  bricks  and  rocks, 
also  a  mortar  bed  which  extended  out  nearly  to  the  center  of  the  street, 
and  had  placed  around  the  mortar  b€d  foundation  stones  of  the  dimensions 
above  given  to  protect  it  from  wagons  passing  along  the  street.  The  proof 
for  the  plaintiff  by  a  number  of  witnesses  was  that  there  were  no  lights  of 
any  sort  on  the  obstruction  or  about  it;  that  it  had  existed  in  the  street  for 
several  weeks,  with  the  knowledge  of  the  officers  of  the  city,  and  that  for 
two  or  three  nights  at  least  before  the  plaintiff  was  hurt  it  was  lighted  in 
no  way.  It  was  a  public  and  much  used  street  of  the  city,  paved  with 
granite;  the  plaintiff  was  ignorant  of  the  obstruction  and  unable  to  see  it 
from  the  want  of  light.  He  was  riding  along  about  four  or  five  miles  an 
hour  when  his  wheel  struck  the  stone.  The  proof  for  the  city  tended  to 
show  that  the  boys  in  the  neighborhood  had  given  trouble  about  the  lan- 
terns; that  a  few  nights  before  one  of  its  officers  had  gotten  a  lantern  and 
put  it  on  the  obstruction,  and  that  on  the  night  in  question  the  lights  were 
in  position  and  burning.  On  the  question  of  light,  however,  the  great 
weight  of  the  evidence  was  with  the  plaintiff.  As  to  who  placed  the  ob- 
struction in  the  street  and  left  it  unlighted  the  evidence  is  very  unsatisfac- 
tory. There  were  separate  contractors  for  the  stone  work,  the  brick  work, 
the  plastering  and  the  putting  in  of  the  furnace  and  engine.  Each  of  these 
denied  that  the  mortar  bed  was  his,  or  each  tried  to  put  the  blame  on  some- 
body else.  The  contractor  for  the  furnace  and  engine  was  not  sued.  The 
action  was  dismissed  as  to  the  contractors  for  the  stone  work  and  the  plas- 
tering. The  jury  found  in  favor  of  Hoertz,  the  contractor  for  the  brick 
work.  This  threw  the  entire  liability  on  the  city.  The  court,  of  its  own 
motion,  instructed  the  jury  as  follows: 

"1st.  The  court  instructs  the  jury  that  it  is  the  duty  of  the  defendant,  the 
city  of  Louisville,  to  keep. the  streets  and  highways  in  a  reasonably  safe^ 
condition  for  use  by  the  public,  and   if  it  is  necessary  that  a  part  of  the- 
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^Mrcdf  "be  tiw^  as  a  place  of  deposit  for  material  for  the  ereotion  of  a  baildlilg 
adjacent  to  the  said  street,  it  is  the  dutj  of  the  person  usItir  the  street  as  a 
place  of  deposit  for  such  material  to  protect  persons  using  the  said  street  at 
night  from  injury,  by  glying  notice  or  warning  of  the  obstruction  to  the 
-street  by  placing  sufficient  lights  upon  or  near  the  said  material  to  give 
timely  warning  to  other  persons  using  the  said  street;  and  it  is  the  duty  of 
thb  defendant,  the  city  of  Louisville,  to  exercise  ordinary  care  in  causing 
the  said  warning  to  be  given  by  persons  to  whom  it  may  have  given  a  license 
to  use  a  portion  of  a  public  street  as  a  place  of  deposit  for  such  material. 
And  if  the  jury  Akall  believe  from  the  evidence  that  the  defendant,  Fred 
Hoerts,  placed  the  material  in  Jackson  street  with  which  the  plaintiff  came 
In  contact  and  which  t»used  his  injury,  and  the  prpsence  of  said  material  in 
the  street  was  not  indicated  by  sufficient  lights  to  give  reasonable  and  timely 
warning  to  persons  using  the  street  as  the  plaintiff  was  then  using  it,  and 
by  reason  thereof  he  was  caused  the  injuries  of  which  he  complains,  and  he 
did  not,  by  negligence  upon  his  part,  help  to  cause  or  bring  about  his  in« 
JQiy,  but  for  which  contributory  negligence,  if  any  there  was,  he  would  not 
have  been  injured,  then  the  law  is  for  the  plaintiff  as  against  the  defendant, 
Hoerts,  and  they  should  so  find. 

*'9d.  If  the  jury  find  that  the  defendant,  Hoertz,  or  his  employes,  placed 
the  said  obstruction  in  the  street  and  failed  to  give  warning  of  its  presence 
«8  mentioned  in  instruction  No.  1,  and  they  find  for  the  plaintiff;  and  they 
ahall  believe  from  the  evidence  that  the  defendant,  the  city  of  Louisville,  did 
not  exercise  ordinary  care  to  have  the  said  notice  or  warning  given  of  the 
obstruction  to  the  said  street,  then  the  law  is  for  the  plaintiff  against  the 
<«ity  as  well  as  against  the  said  Hoertz. 

**6d.  But  unless  the  defendant,  Hoertz,  or  some  of  his  agents  or  employes, 
*plaoed  the  said  obstruction  in  the  street  and  failed  to  give  notice  of  its  prei* 
•enoe  as  mentioned  in  instruction  No.  1,  the  law  is  for  the  defendant,  Hoerts, 
4md  the  jury  should  so  find.  Or  if  the  plaintiff  was  negligent,  and  thereby 
helped  to  cause  or  bring  about  his  injuries,  and  he  would  not  have  been  in- 
jured but  for  his  contributory  negligence,  if  any  there  was,  the  law  is  for 
the  defendants. 

'*4th.  If  the  jury  shall  find  from  the  evidence  that  the  defendant,  Hoerta, 
<lid  not  place  the  obstruction  in  the  street,  but  they  shall  believe  from  the 
-evidence  that  it  was  placed  there  by  some  other  person,  and  the  defendant, 
*the  city,  did  not  use  ordinary  care  to  give  notice  of  the  said  obstruction  at 
mentioned  in  instruction  No.  1,  the  law  is  for  the  plaintiff  as  against  the 
•oity,  and  they  should  so  find. ' ' 

Over  the  objection  of  the  oity,  the  court  gave  the  two  following  instruo* 
tions  asked  by  the  plain  kiff : 

"6th.  If  the  Jury  find  their  verdict  for  the  plaintiff  they  shall  award  him 
^against  both  of  the  defendants,  or  aKainst  the  city  of  Louisville  alone,  such 
«  sum  of  money  as  they  believe  from  the  evidence  will  fairly  and  reasonably 
-compensate  the  plaintiff  for  the  pain  and  suffering,  mental  and  physical, 
sustained  by  him,  directly  resulting  from  the  injuries  complained  of,  and 
also  for  the  permanent  impairment  of  his  power  to  earn  money  in  the  loss 
«f  his  right  eye,  not  exceeding  the  sum   of  110,000,  the  amount  claimed  in 
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Ihe  petition.    If  they  find  a  verdict  for  the  defendants  they  shall  say  so,  and 
no  more. 

*'6th.  By  negligence  is  meant  in  these  Instmotions  the  failure  to  obserre- 
Ordinary  oare. 

"By  ordinary  care  is  meant  a  failure  to  observe  such  care  and  prudence  as- 
persons  of  ordinary  oare  usually  exercise  under  the  same  or  similar  olrcum- 
•tanbes.  • 

"By  contributory  negligence  is  meant  the  failure'on  the  part  of  the  TAain- 
tiff  to  use  ordinary  care  for  his  own  safety,  and  by  reason  of  which  he  helped 
to  cause  or  bring  about  the  injuries  complained  of,  and  but  for  such  con- 
tributory negligence,  if  any  there  was.  he  would  not  have  been  injured. 

"But  the  plaintiff  could  not  be  guilty  of  contributory  negligence  at  the 
time  and  place  complained  of  unless  by  the  exercise  of  ordinary  care  on  his 
part  he  could  have  eeen  the  obstructions  or  materials  In  connection  with 
which  he  was  injured,  before  striking  the  same,  in  time  to  have  avoided  tha 
injuries  complained  of.  Unless  the  plaintiff  knew  the  obstructions  were  im 
the  street,  or  unless  they  were  marked  by  some  light  as  hereinbefore  defined,, 
the^plaintlff  in  traveling  the  street  was  compelled  to  use  only  such  care  aa 
persons  of  ordinary  oare  would  use,  presuming  the  street  to  be  safe  under 
the  same  or  similar  circumstances.*' 

It  is  insisted  for  the  city  that  the  two  first  instructions  taken  together 
make  the  right  of  the  appellee  to  recover  a  verdict  against  the  city  turn 
solely  on  the  fact  that  the  city  did  not  exercise  ordinary  care  to  have  warn- 
ing given  of  the  obstruction  of  the  street,  and  that  the  jury  should  have 
been  told  that  the  city  was  liable  only  if  the  city  knew  of  the  obstruction, 
or  by  ordinary  care  should  have  known  of  it,  and  also  knew  that  at  the  time 
and  place  of  the  accident  the  obstruction  was  not>ufficiently  lighted,  or  by 
the  exercise  of  ordinary  care  should  have  known  this.  It  is  also  complained 
that  the  court  did  not  submit  to  the  jury  the  question  whether  the  city,  at 
the  time  and  place  of  the  accident,  kept  its  street  in  a  reasonably  safe  con- 
dition for  persons  riding  thereon  with  ordinary  care  for  their  own  safety. 
In  support  of  the  instructions  of  the  court  we  are  referred  to  the  cases  of 
District  of  Columbia  v.  Woodbury,  186  U.  S  .  450;  Boucher  v.  City  New 
Haven,  40  Conn.,  466;  Sutton  v.  Snohomish,  11  Wash.,t28;  Anderson  v.  City 
of  Wilmington,  19Atl.,509;  Stevens  v.  City  of  Macon,  83  Mo.,  S46;  Mc- 
Allister v.  City  of  Albany,  18  Ore.,  426,  all  of  which  are  much  alike  and 
hold  that  where  a  city  authorizes  an  excavation  to  be  made  in  one  of  its 
streets  and  a  traveler  on  the  street  is  injured  by  the  negligence  of  the  person 
making  the  excavation  in  not  sufficiently  covering  the  hole,  or  not  giving 
8Ut9clent  warning  of  the  danger,  the  city  is  liable  to  the  person  injured  by 
reason  of  the  act  which  it  has  licensed  without  notice  to  it  of  the  dangerous 
condition  of  the  excavation.  The  rule  on  which  these  opinions  rests  is  that 
the  city  having  exclusive  control  over  its  streets,  and  being  chained  with 
the  duty  of  maintaining  them,  must  keep  its  streets  in  a  reasonably  safe 
condition  for  public  travel,  and  for  a  failure  to  do  this  is  primarily  liable, 
although  the  defect  in  the  highway  may  be  due  to  the  act  of  some  oontraotor 
or  third  person  done  by  authority  of  the  city.  (Glasgow  v.  Giilenwaters,  8& 
Ky.  Law  liep.,  2875;  2  Smith  on  Municipal  Corporations,  sections  1280-90;  ^ 
Dillon  on  Municipal  Corporations,  section  1027,  4th  edition. ) 
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The  city  asked  no  instructions  on  the  trial.  The  permit  for  the  erection 
of  the  building  was,  under  the  ordinance,  permission  for  the  contractors  to 
use  one-third  of  the  width  of  the  street  fronting  the  improvement  for  ma- 
terial for  making  and  conducting  the  improvement,  and  while  the  ordinance 
required  the  contractor  or  person  so  using  the  street  to  guard  the  obstruc- 
tion in  such  manner  and  with  such  light  at  night  as  to  protect  all  those 
traveling  upon  the  street,  the  primary  duty  of  the  city  to  the  public  to  keep 
its  streets  reasonably  safe  rested  on  it.  But  the  obstruction  in  the  case 
before  us  extended  out  nearly  to  the  middle  of  the  street,  and  the  plaintiff 
was  injured,  according  to  the  uncontradicted  testimony,  thirteen  or  fourteen 
feet  from  the  curb,  which  placed  him  beyond  the  point  to  which  the  ob- 
struction should  have  extended  under  the  ordinance.  Yet  the  obstruction 
had  thus  existed  in  the  street,  according  to  the  uncontradicted  testimony, 
with  the  knowledge  of  the  oflScers  of  the  city,  for  several  weeks,  and  under 
the  evidence  the  city  was  at  least  not  prejudiced  by  the  failure  of  the  court 
to  submit  to  the  jury  the  question  whether  the  city  had  notice  of  the  ob- 
struction. It  was  a  much  traveled  highway  paved  with  granite,  and  for  the 
city  to  permit  such  an  obvious  obstruction  to  remain  for  the  length  of  time 
shown  by  the  evidence  in  such  a  street,  when  its  oflBcers,  whose  duty  it  was 
to  report  on  such  matters,  knew  all  about  it.  can  not  but  evidence  acqui- 
escence on  the  part  of  the  city  in  this  use  of  the  highway  by  the  contractors. 
(3  Smith  on  Municipal  Corporations,  sections  1298-lSOO. )  Instructions  1  and 
2  aptly  informed  the  jury  that  Hoertz  was  liable  if  he  placed  the  obstruction 
in  the  street,  and  failed  to  indicate  it  by  sufficient  light  to  give  reasonable 
warning  to  persons  using  the  street.  By  them  the  jury  were  also  properly 
told  that  it  was  the  duty  of  the  city  to  keep  its  streets  in  a  reasonably  safe 
condition  for  use  by  the  public,  and  that  it  was  its  duty  to  exercise  ordinary 
care  in  causing  warning  to  be  given  by  persons  licensed  by  it  to  use  a  por- 
tion of  the  public  street  as  a  place  of  deposit  for'building  material,  and  that 
it  was  liable  as  well  as  Hoertz  if  it  failed  to  exercise  such  care.  The  jury 
were  properly  told  that  Hoertz  was  not  liable  unless  he  or  his  agents  placed 
the  obstruction  in  the  street,  and  that  if  it  was  placed  there  by  some  other 
person,  and  the  city  did  not  use  ordinary  care  to  give  notice  of  it,  the  city  alone 
was  liable.  While  the  form  of  instruction  5,  if  taken  alone,  would  be  ob- 
jectionable, the  nreaning,  when  it  is  read  in  connection  with  3  and  4,  is  per- 
fectly plain.  The  instruction  begins  with  the  words  "if  the  jury  find  their 
verdict  for  the  plaintiff."  Iloertz  and  the  city  wert^  the  only  defendants  to 
the  action  at  the  time  the  instruction  was  given.  If  the  jury  did  not  find 
against  Hoertz  they  could  not  find  for  the  plaintiff  unless  they  found  against 
the  city.  The  Instruction  was  not,  therefore,  an  intimation  from  the  court 
that  the  jury  should  find  against  the  city.  It  only  gave  the  measure  of 
damages  in  case  "the  jury  And  their  verdict  for  the  plaintiff."  The  ob- 
struction of  the  street,  as  the  u  neon  trad  ict*»d  testimony  showed  it  to  be, 
manifestly  made  the  street  not  reasonably  safe  for  the  traveling  public,  and 
no  good  could  have  come  to  the  city  from  the  giving  of  an  instruction  on 
this  point  which  neither  party  asked  on  the  trial.  The  rule  is  that  only 
errors  prejudicial  to  the  substautlal  rights  of  the  party  complaining  are 
grounds  for  reversal.  In  civil  cases  the  circuit  court  is  not  required  to  give 
the  whole  law  of  the  case  to  the  jury  in  his  instructions,  but  it  is  incumbent 
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on  the  litigants  to  ask  such  instructions  as  they  deem  proper.  No  good 
would  oome  from  giving  to  the  Jury  instructions  on  every  conceivable  ques- 
tion not  desired  by  either  party  on  the  trial  because  deemed  of  no  value 
before  the  jury  under  the  evidence.  The  court  after  laying  down  in  inntruc- 
tion  No.  1  correctly  the  rule  that  it  was  the  duty  of  the  city  to  keep  Its 
streets  reasonably  safe  for  use  by  the  public,  undertook  in  No.  4  to  bring 
the  mind  of  the  jury  directly  to  the  question  of  fact  whether  ordinary  care 
had  been  exercised  by  the  city  to  give  notice  of  the  obstruction,  all  the  evi- 
dence introduced  by  it  on  the  trial  being  on  this  question,  and  there  being 
no  conflict  of  evidence  as  to  the  nature  of  the  obstruction.  The  instruction 
could  not  have  been  prejudicial  unless,  as  maintained  for  appellant,  the  city 
was  not  liable  without  notice  to  it  that  the  obstruction  was  not  lighted.  To 
so  hold  would  be  to  relieve  the  city  entirely  of  its  primary  duty  to  keep  its 
streets  in  a  reasonably  safe  condition.  It  had  authorized  or  acquiesced  in 
the  obstruction  of  the  street,  and,  therefore,  had  notice  of  the  obstruction.  . 
Knowing  the  obstruction,  it  was  bound  to  exercise  ordinary  care  for  the 
protection  of  the  traveling  public  in  giving  warning  of  the  danger.  It  was 
not  liable  If,  notwithstanding  this,  an  accident  happened ;  but  the  instruc- 
tions of  the  court  only  required  of  it  ordinary  care  in  this  regard.  In  Dis- 
trict of  Columbia  v.  Woodbury,  above  cited  on  this  point,  it  is  said:  **If  a 
permit  is  gi-anted,  as  is  usually  the  case,  the  fact  Is  notice  to  the  authorities 
that  the  work  is  in  progress,  and  then  they  are  charged  with  the  duty  of 
seeing  that  it  is  properly  conducted. "  To  the  same  effect  are  the  other  cases 
referred  to;  also  2  Dillon  on  Municipal  Corporations,  section  1007;  Deering 
on  Negligence,  section  168;  1  Shearman  and  Bedfleld  on  Negligence,  section 
867,  note  6,  5th  edition. 

Instruction  6  properly  defined  contributory  negligence,  for  as  the  plaintiff 
did  not  know  of  the  obstruction  of  the  street,  unless  he  might  by  ordinary 
care  have  discovered  it  in  time  to  have  avoided  injury,  he  might  recover; 
and  he  had  a  right,  in  the  absence  of  anything  indicating  the  contrary,  to 
assume  that  the  street  was  safe,  or  reasonably  so.  (Glasgow  v.  Gillenwatcrs, 
28  Ky.  Law  Rep.,  2875;  Pettingill  v.  Yonkers,  116  N.  Y.,  564.) 

One  of  the  grounds  assigned  for  new  trial  is  that  the  city  attorney  who 
was  familiar  with  the  facts  was  not  present  at  the  trial.  But  there  was  no 
motion  by  the  city  to  continue  the  case  on  account  of  the  absence  of  the  city 
attorney,  and  in  the  absence  of  such  a  motion  it  can  not  complain  that  the 
circuit  court  proceeded  with  the  trial.  A  litigant  can  not  go  on  with  a  trial 
without  objection  in  the  absence  of  its  leading  counsel,  and  then,  when  de- 
feated, apk  a*  new  trial  because  he  was  not  present.  (Besides,  we  know 
judicially  there  are  six  divisions  of  the  circuit  court  in  Jefferson  county, 
and  it  is  impracticable  for  one  man  to  be  present  in  all  the  trials  in  all  of 
these  divisions,  to  say  nothing  of  the  cases  in  this  court  or  the  United  States 
courts. ) 

While  the  verdict  is  large,  we  can  not  say,  under  the  evidence,  it  is  so  large 
as  to  indicate  passion  or  prejudice.  The  plaintiff  is  a  young  man  at  the 
opening  of  life;  his  right  eye  Is  entirely  destroyed,  his  left  is  so  affected  be 
can  not  read  with  it,  he  suffered  for  months  most  intensely,  and  his  Intended 
career  in  life  is  destroyed.  The  city  did  not  seek  by  any  pleading  to  recover 
against  the  negligent  contractor.     The  authorities  seem  to  be  that  in  such 
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•«a8e8  the  person  using  the  street  under  the  permit  is  liable  to  the  city  fat 
Any  damages  the  oity  may  sustain  by  reason  of  his  negleot  or  failure  to  com- 
ply with  the  terms  of  the  ordinance.  (2  Dillon  on  Municipal  Corporations, 
sections  1084-1086;  2  Smith  on  Municipal  Corporations,  section  1805.  |  But 
-as  the  city  asserted  no  claim  against  the  contractors,  this  question  is  not 
here  presented. 

On  the  whole  case  we  perceive  no  substantial  error  to  the  prejudice  of  ap- 
^)ellant,  wherefore,  the  judgment  complained  of  is  affirmed. 

Whole  court  sitting. 

Judges  Barker  and  O^Bear  dissent. 


LEONARD  V.  HOLLAND. 
(Filed  March  15,  1904— Not  to  be  reported. )  i 

1.  Sale  of  timber— Injunction— Where  appellant  entered  into  a  contract  for 
the  sale  of  timber,  providing  that  ''all  timber  that  can  be  made  into  railroad 
<;ro88  ties,  consisting  of  white  oak,  post  oak  and  chestnut  oak,  no  limit  in 
size  of  post  oak  and  chestnut  oak,  that  will  measure  in  diameter  of  not  over 
twelve  inches  and  down  to  the  smallest  that  can  be  worked  into  ties,"  in  an 
action  by  him  against  appellee  to  enjoin  him  from  the  further  cutting  of 
timber  and  for  damages  for  the  violation  of  the  contract,  it  is  apparent  that 
the  words  "no  limit  in  size  of  post  oak  and  chestnut  oak"  are  parenthetical, 
-and  that  only  white  oak  trees  not  over  twelve  inches  in  diameter  were  sold, 
and  where  appellee  was  cutting  oak  trees  in  excess  of  twelve  inches  in 
diameter  he  was  violating  his  contract  and  the  court  erred  in  not  perpet- 
uating the  injunction,  with  costs. 

P.  H.  Darby  for  appellant. 

Mulloy  &  Utley  for  appellee. 

Appeal  from  Lyon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  Leonard  filed  this  suit  on  March  9  1899,  alleging  in  his  peti- 
tion that  he  was  the  owner  of  a  tract  of  land  in  Lyon  county  containing 
1,853  acres;  that  on  September  18,  1898,  he  entered  Into  a  contract  with  the 
appellee,  Holland,  as  follows:  "This  contract  and  agreement  made  and  en- 
tered into  this  12th  day  of  September,  1898,  by  and  between  S.  N.  Leonard, 
of  the  county  of  Lyon  and  State  of  Kentucky,  of  the  first  part,  and  W.  W. 
Holland,  of  the  same  county  and  State,  of  the  second  part,  witnesseth :  The 
party  of  the  first  part  has  bargained  and  sold  to  the  party  of  the  second  part 
all  timber  that  can  be  made  into  railroad  cross  ties,  consisting  of  white  oak, 
post  oak*  and  chestnut  oak.  no  limit  in  size  of  post  oak  nnd  chestnut  oak, 
that  will  measure  in  diameter  not  over  twelve  inches  and  down  to  the  small- 
est that  can  be  worked  into  ties,  that  is  now  growing  on  what  is  known  as 
the  McPhall  land  lying  on  Cumberland  river,  in  Lyon  county,  Kentucky, 
and  aggregating  about  1,853  acres;  also  the  second  party  is  to  have  the  priv- 
ilege of  working,  and  agrees  to  work,  all  laps  of  the  large  growth  that  will  be 
cut  by  the  first  party  for  other  purposes,  that  can  be  worked  into  ties,  for 
all  such  ties  cut  and  made  by  said  second  party  on  said  land  the  second 
party  hereby  agrees  to  pay  5  cents  per  tie.     It  is  further  agreed  that  after 
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the  parties  to  this  agreenieDt,  or  some  one  noting  for  them,  shall  have  i?one 
over  said  land  and  made  as  close  an  estimate  of  the  number  of  the  ties,  the^ 
second  jmrty  will  probably  get  ofiF  of  the  land,  the  said  second  party  will  pay 
to  the  first  party  an  amount  in  cash  in  advance  equal  to  the  worth  of  said 
timber  according  to  said  estimate;  and  that  upon  final  settlement  between- 
the  parties  proper  adjustment  will  be  made  according  as  the  estimate  may^ 
go  over  or  under  the  number  of  ties  actually  obtained." 

He  alleged  that  the  defendant,  Holland,  was  cutting  in  violation  of  the- 
oon tract,  measuring  white  oak  trees  over  twelve  inches  in  diameter  at  the- 
Btump,  to  his  damage  In  the  sum  of  9600,  and  that  Holland  was  insolvent. 
He  obtained  an  injunction  restraining  Holland  from  cutting  any  white  oak 
trees  larger  than  twelve  inches  in  diameter  at  the  stump.  Holland,  by  his 
answer,  filed  on  May  8,  1899,  denied  that  he  was  insolvent,  and  claimed  that- 
he  had  the  right  under  the  contract  to  cut  white  oak  trees  not  measurini^ 
more  than  twelve  inches  in  diameter  at  the  top  according  to  the  customary- 
rule  for  measuring  trees.  In  another  paragraph  he  pleaded  that  the  plaintiff 
had  entered  on  the  land  after  the  contract  was  made  and  cut  from  it  a  large 
number  of  trees  belonging  to  him  under  the  contract,  to  his  damage  in  the 
sum  of  $1,000.  In  an  amended  answer,  filed  on  May  2*2,  190O,  he  alleged  that 
the  plaintiff  had  cut  and  removed  from  the  land  since  his  former  answer 
was  filed  post  oak  timber  sufficient  to  make  6,000  cross  ties,  and  for  this  he 
prayed  damages  in  the  sum  of  $600.  In  his  reply  the  plaintiff  pleaded  that 
immediately  after  the  commencement  of  the  action  Che  defendant  had  aban- 
doned his  contract  and  refused  to  cut  any  more  timber  on  the  land,  or  to> 
work  it  into  cross  ties,  and  still  refused  to  do  so.  By  his  rejoinder  the  de- 
fendant  denied  that  he  had  abandoned  his  contract,  and  alleged  that  he  had 
been  prevented  by  the  injunction  from  going  on  with  it  and  cutting  the 
timber,  as  he  did  not  know  what  to  cut,  and  could  not,  without  loss,  cut 
part  and  leave  part,  and  afterwards  come  back  for  it.  In  this  condition  of 
the  pleadings  the  court  transferred  the  case  to  the  common-law  docket  on 
the  issues  whether  the  timber  had  been  cut,  and  as  to  the  damage  resulting^ 
from  the  cutting.  The  jury  to  whom  the  case  was  submitted  found  the  fol- 
lowing speciftl  verdict:  *'We,  the  jury  find  from  the  evidence  that  W.  W. 
Holland  cut  from  the  land  28.000  feet  of  white  oak  timber  more  tiian  twelve 
inches  in  diameter  at  the  stump,  valued  at  13.50  per  1,000  feet,  and  find 
that  plaintiff  has  cut  from  same  land  200,000  feet  post  oak  timber,  valued  at 
$3  per  1,000  feet,  and  find  that  same  was  cut  by  S.  N.  Leonard  from  May^ 
18VJ9,  to  July,  1<MK)." 

The  case  being  then  submitted,  tlie  court  adjudged  that  the  conduct  of 
Holland  did  not  constitute  an  abxindonnient  of  his  contract,  and  entered 
judgment  in  his  favor  for  $000,  subject  to  a  credit  of  198  and  his  costs;  but 
made  no  disposition  of  the  injunction.  From  this  judgment  Leonard  ap- 
peals. 

It  is  apparent  from  the  contract  tliat  the  words  "no  limit  in  size  of  post 
oak  and  chestnut  oak"  are  parenthetical,  and  that  only  white  oak  trees 
measuring  in  diameter  not  over  twelve  inches  were  sold.  For  there  belng^ 
no  limit  as  to  the  post  oak  and  the  chestnut  oak,  unless  the  words  limiting: 
the  diameter  to  not  over  twelve  inches  refer  to  white  oak  trees,  they  were 
meaningless.    The  trees  were  sold  to  be  cut  into  cross  ties.    A  standing  tree 
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mnst  be  measured  at  the  stump.  It  can  not  be  measured  at  the  top  uutil  It. 
is  out,  and  there  is  no  fixed  point  for  measuring  trees  at  the  top.  Nearly 
any  tree,  if  you  go  up  the  trunk  high  enough,  will  measure  less  than  twelve- 
Inohes.  The  plain  meaning  of  the  contract  Is  that  only  the  smaller  white 
oak  trees  were  sold.  This  is  shown  by  the  reference  to  the  laps  of  the  large- 
growth,  which,  by  the  contract,  are  to  be  worked  into  ties.  The  plaintiff 
was,  therefore,  right  in  his  construction  of  the  contract,  and  the  court  erred: 
In  not  perpetuating  the  Injunction  with  costs. 

The  special  finding  of  the  jury  is  not  sufiScient  to  warrant  a  judgment  in- 
favor  of  Holland  for  any  sum.  It  simply  finds  the  amount  of  timber  out  by 
Leonard,  and  the  Talue  of  it.  If  Holland  had  cut  this  timber  himself,  he- 
would  have  had  to  pay  Leonard  at  the  rate  of  6  cents  a  tie  for  it.  There- 
was  no  time  fixed  in  the  contract  within  which  Holland  was  to  cut  the  tim- 
ber, and  from  the  agreed  facts  we  concur  with  the  chancellor  in  the  conclu- 
sion that  Holland  did  not  intend  to  abandon  his  contract.  Still  the  injunc- 
tion was  no  reason  for  his  not  going  on  with  the  cutting  of  the  timber.  His. 
being  enjoined  from  cutting  what  he  had  no  right  to  cut  under  the  contract 
was  no  reason  for  his  not  going  ahead  with  what  he  had  a  right  to  do.  ThiS: 
he  should  have  done,  and  under  all  the  circumstances,  in  view  of  the  lapse 
of  time,  we  conclude  that  Leonard,  in  cutting  the  timber,  should  in  equity 
be  regarded  as  cutting  it  to  get  his  money  out  of  it. 

On  the  return  of  the  case  the  circuit  court  will  charge  Leonard  with  the- 
value  of  the  post  oak  timber  cut  as  fixed  by  the  jury,  and  credit  him  by  the 
value  of  the  white  oak  as  fixed  by  them;  also  by  the  amount  which  he  would 
have  received  from  Hollard  for  the  cross  ties  if  Holland  had  cut  the  timber. 
The  verdict  of  the  jury  not  being  sufficient  to  warrant  a  judgment,  the  court, 
on  the  return  of  the  case  will  allow  the  parties  to  take  proof  and  make  an 
adjustment  between  them  on  the  question  of  damages.  The  parties  may  be- 
allowed  to  amend  their  pleadings,  if  they  desire  to  do  so. 

Judgment  reversed  and  ca.use  remanded  for  a  judgment  sustaining  plain- 
tiff*s  injunction  with  costs,  and  for  further  proceedings  on  the  counterclaim 
as  herein  indicated.  The  cost* upon  the  counterclaim  will  depend  upon  the- 
result. 


STEVENSON'S  ADM'R  v.  ILLINOIS  CENTRAL  R.  R.  CO.,  &c, 

(Filed  March  15.  1904. ) 

Removal  to  Federal  court— Nonresident  corporation  sued  jointly  with 
resident  citizen— Jurisdiction  of  State  court— Appellant  brought  suit  in  the 
McCracken  Circuit  Court  against  the  Illinois  Central  R.  R.  Co.,  Robert. 
Bean,  engineer,  and  A.  T.  Cole,  conductor,  for  dnmages  in  the  alleged  negli- 
gent killing  of  plaintiff's  intestate.  The  suit  was  removed  to  the  United 
States  Circuit  Court  by  defendants  against  the  objection  of  appellant- 
Plaintiff  appeared  in  that  court  and  made  a  motion  to  have  it  remanded  to 
the  State  court,  which  was  overruled.  Defendants  then  filed  their  answer  in 
the  Federal  court.  Subsequently  this  action  was  dismissed  by  plaintiffs 
without  prejudice.  Plaintiff  also  prosecuted  an  appeal  to  this  court  from 
the  judgment  of  the  McCracken  Circuit  Court,  and  it  was  decided  upon  that 
appeal  that  the  order  of  removal  to  the  Federal  court  was  improperly  made- 
because  there  was  no  denial  of  the  averment  that  one  of  the  defendants  waa 
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•«  resident  of  this  State,  but  tliat  this  error  was  waived  by  plaintiff  golns 
tnto  the  Federal  oourt.  and  dismissing  that  action  without  prejodioe*  and 
that,  as  a  consequence  thereof,  plaintiff  had  no  action  pending  in  either  court. 
On  July  33.  1903,  and  within  one  year  after  the  accrual  of  his  cause  of 
•action,  plaintiff  brought  this  suit  against  the  same  defendants  and  Boy 
Christian,  fireman.  The  railroad  company  again  filed  its  petition  and  bond 
for  removal,  and  also  a  special  plea  to  the  jurisdiction  of  the  McCracken 
Circuit  Court,  relying  on  the  facts  recited  in  bar  of  plaintiff's  right  to  sue. 
^o  this  plea  of  jurisdiction  the  plaintiff  filed  a  demurrer,  which  was  over- 
ruled, the  plea  sustained  and  action  dismissed.  Held— That  the  trial  oourt 
'erred  in  sustaining  the  plea  to  the  jurisdiction  of  the  State  court. 

Taylor  &  Lucas  for  appellant. 

Wheeler  &  Hughes  and  Pirtle,  Trabue,  Doolan  &  Cox  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  6th  of  August,  1902,  Lucy  Steveuson  was  killed  by  a  railroad  train 
^pon  the  tracks  of  the  Illinois  Central  B.  B.  Co.,  and  thereafter,  on  the 
10th  of  October,  1902,  her  administrator  instituted  an  action  in  the  Mc- 
-Cracken  Circuit  Court  against  the  Illinois  Central  B.  B.  Co.,  Bobert  Bean, 
the  engineer  of  the  train,  and  A.  T.  Cole,  the  conductor,  for  damages, 
-alleging  that  the  death  of  his  intestate  was  attributable  to  the  negligence  of 
Bean  and  Cole.  This  suit  was  removed  to  the  United  States  Circuit  Court 
upon  the  application  of  the  railroad  company,  on  the  ground  of  diverse  cit- 
izenship. Cole,  the  conductor,  was  not  before  the  court.  The  administrator 
subsequently  dismissed  the  suit  without  prejudice.  Subsequently,  on  the 
1N)th  of  November,  1902,  he  brought  n  second  action  against  the  same  parties 
4n  the  McCracken  Circuit  Court  upon  the  same  cause  of  action.  The  rail- 
road company  and  Bobert  Bean  again  filed  their  petition  and  bond,  asking 
a  transfer  of  the  case  to  the  Federal  court.  Plaintiff  objected  to  the  order 
of  transfer  to  the  Federal  court,  which  was  overruled.  The  defendants  in 
that  case  filed  a  transcript  of  the  record  in  the  United  States  Court  at  Padu- 
oah,  and  the  plaintiffs  appeal^  in  the  court  and  made  a  motion  to  have  the 
-case  remanded  to  the  State  court,  which  was  overruled.  The  defendants 
thereupon  filed  their  answer  to  the  petition  in  the  Federal  court,  which, 
upon  the  motion  of  plaintiff,  was  controverted  of  record.  Subsequently  this 
action  was  dismissed  without  prejudice  on  the  motion  of  plaintiff.  Plaintiff 
also  prosecuted  an  appeal  to  this  court  from  the  judgment  of  the  McCracken 
Circuit  Court.,  and  it  was  decided  upon  that  appeal  that  the  order  of  re- 
moval to  the  Federal  court  was  improperly  made,  because  there  was  no 
<tlenlal  of  the  averment  that  one  of  the  defendants.  Cole,  was  a  resident  of 
the  State  of  Kentucky,  but  that  this  error  was  waived  by  plaintiff  going 
Into  the  Federal  court  and  dismissing  that  action  without  prejudice;  and 
that  as  a  consequence  thereof  they  had  no  action  pending  in  either  oourt. 
But  the  opinion  in  that  case  states  that  the  plaintiff  could  bring  another 
•suit  upon  the  same  cause  of  action  in  the  State  court  if  not  barred  by  the 
lapse  of  time.  (Stevenson's  Adm'r  v.  Illinois  Central  B.  B.  Co.,  24  Ky. 
Law  Bep.,  U2.)  On  the  28d  of  July,  1903,  and  within  one  year  after  the 
•accrual  of  his  cause  of  action,  the  adminlstratoi  of  Lucy  Stevenson  brought 
athls  action  against  the  Illinois  Central  B.  B.  Co.,  A.  T.  Cole,  Bobert  Bean 
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and  Boy  Christian,  who,  they  allege,  were,  respectively,  the  oonduotor,  en^ 
glneer  and  fireman  of  the  train  whloh  killed  bis  intestate,  and  to  whosoi- 
negllgenoe  her  death  was  attributable.  They  also  make  additional  allega- 
tion of  negligenoe  to  those  relied  dn  in  the  former  suits.  The  railroad  com- 
pany again  filed  its  petition  and  bond  for  a  removal  of  the  action  to  the- 
United  States  Court  for  the  Western  District  of  Kentucky,  and  also  filed  a. 
special  plea  to  the  jurisdiction  of  the  MoCracken  Circuit  Court,  relying^ 
upon  the  facts  recited  supra  in  bar  of  plaintiff's  right  to  prosecute  the  suit. 
To  this  plea  of  jurisdiction  the  plaintiff  filed  a  general  demurrer,  which 
was  overruled,  the  plea  sustained  aud  action  dismissed;  and  to  reverse  that 
judgment  this  appeal  is  prosecuted. 

It  is  the  contention  of  appellee  that  the  Federal  court,  having  acquire^ 
jurisdiction  of  the  cause  of  action  upon  the  former  removals,  it  was  exclu- 
sive and  continuous,  and  no  suit  could  thereafter  be  instituted  or  malntninedi 
for  the  same  cause  of  action  in  the  State  court,  and  in  support  of  this  con- 
tention rely  upon  the  case  of  Cox  v.  R.  R.  Co.,  68  Ga.,  446;  R.  R  Co.  v. 
Fulton,  69  Ohio  St.,  575,  and  Chesapeake  &  Ohio  Ry.  Co.  v.  Riddells- 
Adm'r,  24  Ky.  Law  Rep.,  1687. 

In  the  Georgia  case  it  was  decided  that  where  a  case  has  been  removed 
from  the  State  court  into  the  Federal  court  the  jurisdiction  of  the  former- 
ceases;   and  that  after  a  nonsuit  in  the   Federal  court  the  case  could  not  be- 
rdnewed   in  the  State  court,  and   to  support  the  conclusion  there  reached, 
relied  upon  the  case  of  Kern  v.  Huidekoper,  103  U.  S.,  485.     An  examination. 
of  that  case  discloses  that  a  party  to  a  suit  who  was  entitled  to  its  removal 
from  the  State  court,  wherein  it  was  brought,  filed  In  due  time  his  petition 
and  requisite  bond,  asking  for  a  transfer  to  the  Federal  court,  and  his  peti- 
tion was  denied.    The  parties  asking  the  removal  nevertheless  filed  »  trans^ 
crlpt  of  the  proceedings  of  the  State  court  in  the  Federal  court.     The  State 
court,  however,  proceeded   to  try  and  render  judgment  against  the  parties:, 
asking  the  remov^al.    Afterwards  the  cause  was  tried  in  the  Federal  court, 
and  the  iiarties  who  had  removed  the  case  secured  judgment  in  their  favor. 
This  latter  judgment  went  to  the  Supreme  Court  by  writ  of  error,  and  was, 
affirmed,  the  Supreme  Court  holding  that  befng  entitled  to  removal,    the 
Federal  court  acquireil  jurisdiction;  and  that  all  subsequent  praceedlngs  in. 
the  State  court  were  void.     We  are  unable  to  discover  that  the  decision  in 
Kern  v.  Huidekoper  has  any  bearing  upon  the  question  at  bar,  or  supports; 
the  judgment  of  the  Georgia  case.  The  case  of  R.  R.  Co.  v.  Fulton,  59  Ohio 
St.,  575.,  seems  simply  to  have  adopted  the  reasoning  and  conclusion  of  the 
Georgia  court.     In  the  Chesapeake  &  Ohio  Ry.  Co.  v.  Riddell's  Adm'r  the- 
court  distinguished  that  case  from  the  Georgia  and  Ohio  cases  above  referred 
to.     In  that  case  the  suit  had  been  originally  instituted  in  the  Federal  court, 
by  plaintiff,  and  after wartls  dismissed  without  prejudice,  and   renewed   in 
the  Stikte  court.    The  jurisdiction  of  the  State  court  was  upheld,  but  the- 
opinion  seems  to  have  recognized  as  authority  the  Georgia  and  Ohio.     This, 
was  mere  dicta,  unnecessary  to  the  decision  of  the  case  and  in   conflict  with 
the  conclusion  reached  herein,  and  is  now  withdrawn.     In  Adams  Express. 
Co.  V.  Scofield.  23  Ky.  Law  Rep.,  1120,  the  same  eontentiun  relied  on  by  ap- 
pellee in  this  case  was  made  by  the  express  company,  and   it  was  decided 
that  an  action  which  had  been  removed  to  the  United  States  Court  from  th^ 
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•'State  court  stood  upon  the  same  footing  as  one  originally  brought  in  the 
Federal  court,  and  that  either  might  be  dismissed  without  prejudice  to  a 
tuture  action  within  the  statutory  period.  The  decision  in  this  case  finds 
-abundant  support  in  Grassman  v.  Jarvis,  100  Fed.  Rep.,  146,  in  which  both 
the  Georgia  and  Ohio  cases  are  construed,  and  is  decisiye  of  the  case  at  bar. 

It  follows  that  the  trial  court  erred  in  sustaining  the  plea  to  the  jurisdic- 
tion of  the  State  court. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for  proceedin^rs 
consistent  with  this  opinion. 


SMITH  V.  PETREE. 
(Filed  March  15,  1904— Not  to  be  reported.) 

1.  Lands— Sheriff's  sale— Liens— Where  a  ditch  under  the  drainage  act  of 
July  10,  189:),  was  constructed,  the  contractor  upon  a  purchase  of  the  land  at 
a  sheriff's  »Ue  for  the  purpose  of  enforcing  his  lien  acquired  no  title  to  the 
iand.  Such  purchaser  was  only  entitled  to  a  Hen  and  costs  for  the  construc- 
tion of  the  ditch  and  the  enforcement  of  his  lien  with  legal  interest. 

2.  Same— The  cost  of  the  drainage  ditch  is  a  lien  upon  the  specific  land 
assessed  even  in  the  hands  of  a  purchaser,  and  the  lien  for  the  construccion 
■of  the  ditch  is  properly  adjudged  a  Hen  upon  the  land. 

Sweeney,  Ellis  &  Sweeney  for  appellant. 

B.  G.  Hill  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  October  8,  1897,  a  proceeding  was  instituted  in  the  Daviess  County 
Court  for  the  construction  of  a  ditch  at  the  cost  of  the  adjoining  land  own- 
ers under  the  act  of  July  10,  18^)3  (Acts  1891  2  3,  page  15t'2).  On  October  18 
viewers  were  appointed  and  were  directed  to  act  on  October  21.  On  Novem- 
ber 3  they  filed  their  report,  by  which  they  charged  the  land  of  James  Gar- 
ter's heirs  with  $102.98  for  the  construction  of  the  ditch.  The  land  was  cor- 
rectly described  in  the  report.  Notice  of  the  proceeding  was  given  by  posting 
notices  as  provided  by  the  act.  In  these  notices  the  course  of  the  ditch  was 
given,  and  the  owners  of  this  land  were  designated  as  James  Carter's  heirs. 
The  land  referred  to  was  deeded  to  Mary  Carter,  the  wife  of  James  Carter- 
She  had  married  the  second  time,  and  her  second  husband.  Katy,  was  one 
of  the  applicants.  She  had  two  children  by  Garter,  none  ])y  Eaty.  Youag 
Garter  was  present  at  the  survey.  Befoi*e  the  report  was  filed  they  sold  and 
conveyed  the  land  to  appellant  Smith,  and  Smith  paid  them  for  it;  but  he 
had  notice  of  the  proceeding  to  establish  the  ditch  before  he  bought,  as 
shown  by  the  evidence.  The  deed  to  Smith  was  lodged  for  record'after  the 
report  was  filed.  This  section  of  the  ditch  was  not  constructed,  and  the 
digging  of  it  under  the  act  wns  sold  to  the  lowest  bidder.  Appellee  Petree 
took  the  contract,  and  when  the  worli  was  done  obtiiined  hi.s  certificate  from 
the  county  clerls,  which  was  listed  with  the  sheriff  for  collection,  the  act 
providing  that  such  claims  should  be  collected  by  the  sheriff  as  taxes  are 
■collected.  The  sheriff  sold  the  land,  and  Petree,  the  purchaser,  then  filed 
this  suit  to  recover  it.    The  court  sustained  a  demurrer  to  his  petition  so  far 
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as  he  sou|?ht  to  recover  the  land,  but  adjudged  him  a  lieu  on  it  for  his 
money,  giving  him  interest  at  30  per  cent,  for  two  years,  and  aft«r  that  cer- 
tain interest  and  penalties.     Smith  appeals. 

We  concur  with  the  circuit  court  in  the  conclusion  that  no  title  to  the 
land  passed  by  the  sheriff's  sale.  It  has  been  held  in  several  cases  tliat  no 
title  x^asses  under  a  Fale  for  taxes  where  the  land  is  assessed  in  the  name  of 
B's  heirs,  and  we  see  no  reason  why  the  same  rule  should  not  be  applied  to 
proceedings  under  the  act  referred  to.  But  section  4686,  Kentucky  Statutes, 
provides:  "Whenever  any  person  shall  purchase  property  sold  for  delinquent 
taxes  and  the  sale  shall  be  set  nside  because  of  any  Irregularity,  the  pur- 
-chaser  shall  have  a  lien  on  the  property  for  the  amount  of  taxes  and  costs 
paid  by  him  and  for  which  the  property  is  liable,  with  legal  interest  from 
the  time  of  such  payment,  which  may  be  recovered  from  the  owner  of  the 
property  or  person  owning  the  same." 

The  report  of  the  viewers  properly  described  the  land.  It  was  a  proceed- 
ing in  rem  based  upon  notices  posted  up  at  three  places  in  the  vicinity  of 
the  land.  The  person  in  possession  of  the  land  was  one  of  the  applicants, 
and  from  the  facts  shown  we  think  it  a  fair  presumption  the  other  Carter 
iieirs  had  actual  notice  of  the  proceeding.  Smith,  the  purchaser,  had  such 
notice.  This  is  shown  by  the  testimony  of  the  wituess  who  told  him  about 
It,  and  by  his  own  st-atements  to  his  attorney  who  prepared  the  deed  for 
him,  proven  by  him  on  cross  examination,  when  examined  as  a  witness  for 
Smith.  The  purpose  of  the  posting  up  of  the  notices  is  that  the  owners  may 
know  of  the  proceeding.  The  owners  should  be  properly  given  by  name  in 
the  notices;  but  where  the  land  is  correctly  described,  and  the  owners  have 
actual  notice  of  the  proceeding,  the  fact  that  the  owners  of  the  land  are 
designated  in  the  notice  by  general  terms,  instead  of  their  Christian  names. 
Is  an  irregularity  merely  in  the  proceeding  within  the  meaning  of  section 
4636,  Kentucky  Statutes. 

In  Scherm  v.  Short,  26  Ky.  Law  Rep.,  110?,  it  was  held  that  the  cost  of  a 
drainage  ditch  is  a  lien  upon  the  specific  land  assessed  even  in  the  hands  of 
a  purchaser,  and  that  the  sheriff  has  no  authority  to  subject  first  the  per- 
sonal property  of  the  person  who  owns  the  land  at  the  time  of  the  assess- 
ment. The  court,  therefore,  properly  adjudged  a  lieu  upon  the  land,  but 
the  judgment  should  have  been  limited  to  the  amount  of  the  taxes  and  costs 
paid  by  the  purchaser,  with  legal  interest  from  the  time  of  payment. 

Judgment  reversed  and  cause  remanded  for  a  judgment  as  herein  indicated. 


COLLINS  V.  STODGHILL. 

(Filed  March  15,  1904— Not  to  be  reported.) 

Lands— Sales  by  the  aciv— Where  two  tiacts  of  land  were  sold  by  general 
warranty  deed,  the  first  tract  purported  to  contain  125  acres,  more  or  less, 
and  the  latter  four  acres,  more  or  less,  the  two  tracts  in  reality  only  con- 
taining 113  acres,  the  purchaser  was  entitled  to  credit  for  the  deficit  at  the 
date  of  the  execution  of  the  note,  the  sale  being  in  fact  by  the  acre,  and  so 
understood  by  the  parties. 

J.  C.  Beckham  &  Son  for  appellant. 


2016  00L1.IK8  V.  8T0DGHILL. 

Gilbert,  Peak  &  Gilbert  for  appellee. 

Appeal  from  Shelby  Cirooit  Court. 

Opinion  of  the  oonrt  by  Chief  Justloe  Bumam. 

On  the  5th  of  Maroh,  1896,  the  appellant,  W.  T.  Collins,  sold  and  cgb^t^ 
to  the  appellee,  J.  D.  StodKhlll,  by  general  warranty   deed    two  trsct*  ' 
land   in  Shelby  county,  Ky.,  which   were  described   by  metes  and  bca^-^ 
courses  and  distances.     The  first  track  purported  to  contain  125  acres,  r  ^ 
or  less.     The  second  four  acres,  more  or  less.    The  recited  oonsiderftticiTi- 
•  <.{)00,  $1,262  of  which  was  paid   in  cash,  and  a  note  for  $882. aS,  psj&Uf  : 
thi^   6th   of  March,  1897,  one  for  1882.67,  payable  on  the  5th  of  Mardb.  .-*■ 
and  a  third  for  9882.67,  payable  on  the  6th  of  March,  ISiKI,  bearing  lb»^ 
at  6  per  cent,  from  date,  with  a  lien  reserved  to  secure  the  pa^rment  d  ^~ 
note  was  executed  by  the  vendees.     This  action  was  instituted  by  tlK'sf? 
lant  in  the  court  below  to  enforce  the  payment  of  the  note  due  on  ibe  ^ 
March,  1899,  less  a  credit  of  9170  endorsed  thereon  on  the  22d  of  Deorm'v: 
- 1899.     The  other  notes  were  all  fully  paid.    The  defendant  for  answrf  <>5^ 
that  the  two  tracts  of  land  represented  to  contain  1S9  acres,  in  realirr ilI; 
oontained   118  acres;   that  he  bought  the  land  by  the  acre  at  the  prio* 
980  an   acre,  and  was  entitled  to  a  credit  for  the  deficit  at  the  date  i.t  tr- 
execution  of  the  note  at  this  rate.     Plaintiff  replied,  denying  that  tk)»~ 
fendant  purchased  the  land  at  9S0  per  acre,  but  allege  that  the  sa}«  wa»  z 
gross,  and  that  the  alleged  deficit  was  immaterial. 

The  testimony  of  a  number  of  witnesses  was  taken  to  support  the  wspa:/* 
contentions  of  the  parties.    The  trial  court  ad  judged  defendant  acn^U^'* 
the  deficit  at  the  rate  of  980  per  acre,  amounting  in  the  figgreg»te  to  |4j?i^ 
of  the  date  of  the  execution  of  the  deed,  and  plaintiff  has  appealed.   T' 
question  Involved  upon   the  appeal  has  been  frequently  before  this  ccnr 
and  was  very  fully  considered  by  Judge  Robertson  in  Harrison  v.  TalUt  ^ 
Ky.,  258,  where  all  the  Virginia  and  Kentucky  authorities    upon  tbeqs^ 
tion  are  reviewed.    He  sums  up  his  conclusions  in  these  words:  "Fioni'^' 
analysis  of  the  cases,  thus  chronologically  reviewed,  the  following  {niodp^ 
may  be  deduced :   First,  when  it  is  evident  that  there  has  been  a  eios  :r^ 
take  as  to  quantity,  and  the  complaining  party  has  not  been  guilly  dis: 
fraud  or  culpable  negligence,  nor  has  otherwise  impaired  the  equity  r^ 
ing  from   the  mistake,  he  may  be  entitled  to  relief  from    the  tPcbokaJ'* 
legal  effect  of  his  contract,  whether  it  be  executed  or  only  executoiy.    *  '  ' 
The  relative  extent  of  the  surplus  or  deficit  can  not  per   se  furnish  aa  Ir 
fallible  criterion.    The  conduct  of  the  parties,  the  date  of  the  oootnct.  tb* 
value  and  extent  and  locality  of  the  land,  the  prioe  and  other  namekss ci.*^ 
cumstances,  are  always  important  and  generally  decisive.     Sales  in  ft^^ 
may  be  subdivided   Into   various  subordinate  classifloatlons :    Fiist.  su^ 
strictly  and  essentially  by  the  tract,  without  reference  in    the  negotisck^it* 
or  in   the  consideration  to  any  estimated  or  designated  quantity  of  aa*^ 
second,  sales  of  the  like  kind,  in  which,  though  a  supposed  quantity  t?*^-* 
mation  is  mentioned  or  referred  to  in  the  contract,  the  reference  wismacf 
only  for  the  purpose  of  description,  and  under  suoh  oircumstances  or  in  »^- 
manner  as  to  show  that  the  parties  intended   to  risk   the  contiogpocj** 
quantity,  whatever  it  might  be,  or  how  much  soever  it  misfat  exceed  er^ 
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ibort  of  that  which  was  mentioned  in  the  contract;  third,  sales  in  which  it 
s  csTldeut  from  extraneous  circumstimoes  of  locality,  value,  price,  time  and 
.tkG  conduct  and  conversation  of  the  parties,  that  they  did  not  contemplate 
:*ir  intend  to  risk  more  than  the  usual  rates  of  excess  or  deficit  in  similar 
?rase,  or  than  such  as  might  be  reasonably  calculated  on  within  the  range  of 
LMT^i nary  contingency;  fourth,  sales  which,  though  technically  deemed  and 
dt? nominated  sales  in  gross,  are  in  fact  sales  by  the  acre,  and  so  understood 
by  the  parties." 

GThe  evidence  in  this  case  brings  it  within  the  fourth  subdivision  above 
«^Tkunierated.  There  is  a  deficit  of  approximately  14  percent,  of  the  land 
Actually  included  in  the  boundary.  The  trial  court,  therefore,  properly 
Allowed  a  credit  for  this  deficit  at  the  average  price  per  acre  which  the  total 
eontraot  price  bore  to  the  number  of  acres  of  land  supposed  to  have  been, 
covered  by  the  conveyance. 
Judgment  affirmed. 


JOXES,  &c.  V.  CONWAY,  &c. 
(Filed  Maich  15,  1904— Not  to  be  reported. ) 

1.  Practice— Appeals— Upon  an  appeal  in  an  action  to  set  aside  a  judg- 
ment where  no  part  of  the  record  of  the  suit  in  which  the  judgment  sought- 
to  be  Opened  is  copied  in  the  transcript,  it  is  impossible  to  determine 
whether  there  was  any  error  committed  by  the  trial  court  or  not. 

2.  Same— Presumption— The  rule  is  that  the  circuit  court  is  presumed  to 
have  ruled  properly  and  where  a  new  trial  is  sought  the  record  of  the  old 
action  should  be  brought  up  on  appeal  in  order  that  this  court  may  see  as- 
to  the  things  oomplaineil  of. 

JIarreld  &  Willis  and  N.  T.  Howard  for  appellants. 

B.  L.  Greene  and  M.  M.  I^gan  for  appellees. 

Appeal  from  Butler  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellees  were  the  executors  of  J.  A.  Jones.  The  estate  amounted  to 
fiomeching  over  t20,U00.  They  made  two  settlements  in  the  county  court  and 
then  filed  suit  in  the  circuit  court  for  the  settlement  of  their  accounts,  and 
in  that  suit  two  more  settlements  were  made.  Finally  an  order  of  the  court- 
was  entered  by  which  the  exceptions  to  their  last  settlement  were  withdrawn- 
and  a  judgment  was  entered  finally  settling  their  accounts.  Appellants  sub- 
sequently filed  this  suit  to  set  aside  the  judgment  and  obtained  a  new  triai 
on  the  ground  that  it  was  entered  without  authority  by  consent  of  attorneys, 
and  that  certain  errors  had  been  niade  by  which  appellees  had  not  been: 
charged  with  part  of  the  estate  they  received. 

Od  final  hearing  the  court  dismissed  the  petition  and  the  appellants  have- 
brought  the  case  here.  But  no  part  of  the  record  of  the  suit  in  which  the- 
judgment  sought  to  be  opened  was  rendered  is  copied  in  the  transcript.  The 
four  settlements  referred  to  which  were  made  part  of  the  petition  are  not 
opled.  In  this  condition  of  the  record  it  is  impossible  for  us  to  see  that  the- 
coart  erred  in  dismissing  the  petition;  for  if  the  old  record  was  here  it- 
might  show  that  all  the  property  referred  to  was  accounted  for  by  the  ex- 
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ecutors  in  that  case,  and  that  these  very  matters  were  there  looked  into  and 
determined.  The  rule  is  that  the  circuit  court  is  presumed  to  have  ruled 
properly,  and  where  a  new  trial  Is  soufrht  the  record  of  the  old  action  should 
be  brought  up  on  appeal  In  order  that  this  court  may  see  as  to  the  things 
complained  of.  (Overstreet,  &c.  v.  Brown,  &c.,  28  Ky.  Law  Rep.,  317. ) 
Judgment  affirmed. 


MONTJGOMERY  v.  MONTGOMERY. 

(Filed  March  15,  1904.) 

Jurisdiction— Where  the  Court  of  Appeals  is  without  jurisdiction  to  enter- 
tain an  appeal  it  is  likewise  without  jurisdiction  to  enter  judgment  upon 
supersedeas  bond. 

Jas.  Bradley  and  B.  M.  Lee  for  appellant. 

Victor  F.  Bradley  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  judgment  appealed  from  in  this  case  was  superseded.  The  appeal  was 
dismissed  because  this  court  had  not  jurisdiction  of  the  appeal.  The  case 
now  comes  upon  the  motion  of  the  appellee  for  judgment  for  damages  on 
the  supersedeas  bond.  The  court  is  of  opinion  that  ae  the  court  has  not  the 
jurisdiction  to  entertain  the  appeal,  we  are  likewise  without  jurisdiction  to 
enter  a  judgment  upon  the  supersedeas  bond. 

Motion  overruled. 


CRAVENS  V.  DESPAIN. 
(Filed  March  16,  lfl04— Not  to  be  reported.) 

1.  Trespass  to  lands— Evidence— Judgment— In  an  action  for  trespass  to 
lands,  the  bijl  of  exceptions  not  containing  the  evidence,  it  is  presumed  that 
the  evidence  would  have  sustained  the  action. 

2.  Pleading— Where- appellee  alleged  that  he  was  the  owner  of  lands,  and 
appellant  denied  this  and  pleaded  that  he  was  the  owner,  this  affirmance 
was  but  an  affirmative  denial  which  did  not  require  a  reply. 

C.  S.  Hill  and   G.  C.  Avritt  for  appellant. 

L.  S.  Pence  and  R.  L.  Greene  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee  brought  this  suit  in  trespass  against  appellant,  alleging  that  he 
(appellee)  was  the  owner  and  in  the  possession  of  a  certain  tract  of  land, 
and  that  appellant  had  wrongfully  and  unlawfullyentered  within  the  bound- 
ary and  cut  therefrom  certain  ti*ees  of  a  certain  value. 

Appellant's  answer  denied  that  appellee  was  the  owner  of  the  laud,  and 
denied  that  the  cutting  of  the  trees  was  unlawful  or  wrongful.  In  a  second 
paragraph  appellant  further  pleaded  that  he  was  the  owner  by  title  of  record 
of  a  large  boundary  of  land,  including  the  tract  in  controversy.    There  was 
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tio  reply  to  this  answer.  UpoD  proof  heard  the  circuit  oourt  adjudged  the 
title  in  favor  of  appellee.  Appellant  has  prosecuted  this  appeal  on  a  trani* 
«ript,  including  the  pleadings,  certain  deeds  filed  with  his  answer,  a  copy  of 
the  surveyor's  report  and  the  judgment.  He  insists  that  upon  the  pleadings 
lie  was  entitled  to  a  judgment  because  of  the  failure  to  controvert  the  affirm* 
:«tive  allegation  of  his  answer. 

We  are  of  the  opinion  that  the  answer  presented  only  one  issue,  that  waa 
the  ownership  of  the  strip  of  land  described  by  the  plaintiff.  When  appellee 
alleged  that  he  was  the  owner,  and  when  appellant  denied  that  appellee  wai 
the  owner,  but  alleged  that  he  (appellant)  was  the  owner,  the  last-named 
affirmance  was  but  an  affirmative  denial  which  did  not  require  a  reply  to 
put  the  matter  in  issue.     (Ellis'  Adm'r  v.  Blackerby,  ante,  1567.) 

The  pleadings  as  they  stand  present  the  controverted  point,  that  Is,  which 
^f  the  two  litigants  was  the  owner  of  the  strip  of  land  in  dispute.  In  the 
-absence  of  the  evidence  heard  by  the  circuit  judge  we  must  presume  that  It 
■supports  his  judgment.  An  amended  petition  filed  by  the  plaintiff  before 
trial  stated  that  another  person  named  owned  an  undivided  one- sixth  of  the 
land,  and  that  he  would  enter  his  appearance  to  the  suit.  The  record 
brought  up  does  not  show  whether  this  person  was  brought  before  the  court 
M)r  not,  but  we  must  presume  that  he  was,  or  the  court  would  not  have  ren« 
dered  its  judgment.  Upon  such  partial  transcript  we  must  presume  in  the 
absence  of  a  schedule,  as  permitted  by  the  Code,  that  the  omitted  part  would 
'-eustaln  the  judgment  rendered. 

Perceiving  no  error  the  judgment  is  affirmed. 


DE  WITT  V.  CHESAPEAKE  &  OHIO  R.  R.  CO.,  &c. 

(Filed  March  16,  1904— Not  to  be  reported.) 

Railroads— Jurisdiction— In  an  action  against  a  railroad  company  and  one 
•of  its  employes  for  damages,  the  fact  that  appellant  had  brought  a  suit 
-against  the  railroad  company  alone,  which  he  dismissed  without  prejudice 
upon  an  order  being  made  to  transfer  it  to  the  Federal  court,  the  lower 
-t}ourt  was  not  without  jurisdiction  because  of  the  removal  of  the  first  suit 
to  the  Federal  courb  where  it  was  dismissed,  and  it  was  error  to  overrule 
appellant's  demurrer  to  the  answer  of  appellees,  and  to  sustain  the  plea  to 
the  jurisdiction. 

Byron  &  Hargell  for  appellant. 

E   L.  Worthington  and  W.  H.  Wadsw«rth  for  appellees. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action  was  instituted  by  appellant  in  the  Bracken  Circuit  Court  to 
'recover  of  appellee,  Chesapeake  &  Ohio  R.  R.  Co. ,  and  two  of  its  employea 
"$5,000  in  damages  for  an  alleged  assault  and  battery  committed  upon  him 
•by  the  two  employes  mentioned  while  he  was  a  passenger  upon  the  train  of 
the  appellee  railroad  company. 

Some  time  prior  to  the  bringing  of  this  action  appellant  had  brought  In 
the  same  court  a  similar  suit  against  appellee  Chesapeake  &  Ohio  R.  R.  Co., 
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aloDe,  upon  the  same  cause  of  action,  and  to  recover  the  same  amount.  The- 
Urst  suit  was  upon  the  petition  of  appellee  Chesapeake  &  Ohio  R.  R.  Co.,  a. 
foreign  corporation,  transferred  to  the  Federal  court,  whereupon  the  appel- 
lant appeared  in  that  court,  dismissed  the  action  without  prejudice,  and 
thereafter  brought  the  present  action  in  the  Bracken  Circuit  Court.  Ap- 
pellee railroad  company  again  filed  its  petition  in  the  State  court  and  moved 
to  transfer  the  cause  to  the  Federal  court  upon  the  ground  of  diverse  citi- 
zenship, which  motion  was  overruled  by  the  lower  court.  Appellees  then  filed. 
a  joint  answer,  but  nearly  a  year  later  they  filed  an  amended  answer,  con- 
taining a  plea  to  the  jurisdiction  of  the  court,  setting  up  the  proceeding  id 
the  former  action  in  the  Federal  court  in  the  matter  of  the  removal,  and 
relying  upon  such  removal  and  the  proceeding  in  the  Federal  court  aa  a  bar- 
to  the  last  or  present  action. 

The  appellant  demurred  to  thea^uiended  answer,  which  demurrer  was  over- 
ruled and  the  petition  dismissed.  From  that  judgment  this  appeal  is  prose- 
cuted. The  question  presented  for  decision  by  the  appeal  is,  did  the  transfer- 
of  the  first  case  to  the  Federal  court,  notwithstanding  the  dis^missal  of  the 
oafie  in  that  court  without  prejudice  by  appellant,  oust  the  lower  court  of 
Jurisdiction  in  this  action,  and  operate  as  a  bar  to  its  renewal  in  the  court? 

In  Chesapeake  &  Ohio  H.  K.  Co.  v.  Riddella  Adm'r,  2i  Ky.  Law  Rep., 
1687,  it  was  apparently  so  held  by  this  court.  But  in  Lucy  Stevenson's 
Adm'r  v.  I.  C.  C.  K.  R.  Co.,  ante,  2011,  the  court  in  an  opinion  by  Chief 
Justice  Burnam,  referring  to  the  case  of  C.  &  O.  R.  R.  v.  Riddell's  Adm>» 
supra,  said:  "In  that  case  the  suit  had  been  originally  instituted  in  the- 
Federal  court  by  plaintiff,  and  afterwards  dismissed  without  prejudice  and 
renewed  in  the  State  court.  The  jurisdiction  of  the  State  was  upheld,  bnt- 
the  opinion  seems  to  have  recognized  as  authority  the  Georgia  and  Ohio- 
oases.  (6S  Georgia,  446;  69  Ohio,  675. )  This  was  mere  dicta,  unnecessary  Uy 
the  decision  of  the  case,  and  in  conflict  with  the  conclusion  reached  therein, 
and  is  now  withdrawn." 

Continuing  the  discussion  of  the  question  of  jurisdiction  here  involved  the^ 
court  further  said:  ''In  Adams  Express  Co.  v.  Soofield,  23  Ky.  Law  Bep., 
1190,  the  same  contention  relied  on  by  appellee  in  this  case  was  made  by  the- 
express  company,  and  it  was  decided  that  an  action  which  had  been  remored 
to  the  United  States  Court  from  the  State  court  stood  upon  the  same  foot- 
ing as  one  originally  brought  in  the  Federal  court,  and  that  either  might- 
be  dismissed  without  prejudice  to  a  future  action  within  the  statutory  period. 

The  decision  in  this  case  finds  abundant  support  in  Grassman  v.  Jarvis,. 
100  Fed.  Rep.,  146,  in  which  both  the  Georgia  and  Ohio  oase  are  construed, 
and  is  decisive  of  the  oase  at  bar.  It  follows  that  the  trial  court  erred  in 
BUstaining  the  plea  to  the  jurisdiction  of  the  State  court." 

From  the  foregoing  authorities  it  is  manifest  that  the  lower  court  was  not- 
deprived  of  jurisdiction  in  this  case  by  the  removal  of  the  first  suit  to  the 
Federal  court,  where  it  was  dismissed.  The  lower  court,  therefore,  erred  in 
overruling  the  demurrer  of  appellant  to  the  amended  answer,  in  sustaining^ 
appellee's  plea  to  the  jurisdiction,  and  in  dismissing  the  petition. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  thi^  opinion. 
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DAVIS  V.  CITY  OF  CLINTON. 
(Filed  March  16,  1904— Not  to  be  reported. ) 

1.  Streets— Action  to  recover  possession  of— Pleading— In  an  action  by  a 
tsity  for  the  recovery  of  possession  of  a  street  which  had  been  enclosed,  thd 
fact  that  the  petition  did  not  allege  that  notice  had  been  given  requiring 
the  removal  of  the  fence  did  not  render  it  defective.  If  defendant  had  ad- 
mitted title  in  plaintiff  and  pleaded  tenancy  at  will  or  by  sufferance,  then 
notice  would  have  been  necessary. 

2.  Same— Evidence— In  an  action  for  the  recovery  of  real  property  it  is 
competent  to  read  from  deed  book  tracing  title,  the  deed  books  being  orig« 
Inal  evidence  and  competent  for  the  purpose  for  which  they  were  introduced. 

Brumraal  &  Son  and  J.  H.  Shelton  for  appellant. 

Bullock  &  Smith  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  the  city  of  Clinton  against  the  appellanli, 
•John  Davis,  to  recover  the  possession  of  a  part  of  Water  street,  which  had 
been  without  right  taken  possession  of  and  enclosed  by  the  defendant.  The 
defendant's  answer  was  a  traverse  and  plea  of  the  statute  of  limitation. 

A  jury  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  city,  and  the 
^defendant  has  appealed.  The  first  ground  relied  on  for  a  reversal  is  that  the 
trial  court  erred  in  overruling  a  demurrer  to  the  petition  on  the  ground  that 
it  failed  to  allege  that  the  city  had  given  the  defendant  one  month's  written 
notice  requiring  him  to  remove  his  fence,  as  required  by  section  ii^326  of  the 
Kentucky  Statutes.  If  the  defendant  had  admitted  the  title  of  plaintiff, 
*nd  plead  a  tenancy  at  will  or  by  sufferance,  he  would  have  been  entitleil  to 
this  notice;  but  no  such  notice  is  required  or  contemplated  where  the  defend- 
ant claimed  a  title  to  the  property  by  prescription. 

The  next  ground  of  complaint  is  that  the  trial  court  permitted  the  clerk 
of  the  Hickman  Circuit  Court  to  read  to  the  jury  from  the  deed  books  in 
his  office  deeds  tracing  the  title  to  the  tract  of  land  in  dispute  to  the  city,  it 
being  insistt^d  that  only  certified  copies  of  these  records  attested  by  the  clerk 
were  competent  evidence.  We  can  not  concur  in  this  contention  The  deed 
books  were  original  evidence,  and  competent  for  the  purpose  for  which  they 
were  introduced. 

8d.  It  is  also  complained  that  the  court  erred  to  the  defendant's  prejudice 
In  permitting  the  defendant  to  introduce  as  evidence  a  plat  of  the  city  of 
Clinton,  certified  by  the  clerk  of  the  county  court  to  have  been  pasted  in 
the  back  of  the  deed  book  A.,  the  first  book  of  record  in  the  office,  on  the 
Kround  that  no  evidence  was  offered  to  show  that  It  had  been  adopted  as  the 
official  plat  of  the  city  by  the  city  authorities.  It  Is  shown  that  the  town 
was  incorporated  in  1829,  and  the  fact  that  this  plat  was  pasted  in  the  first 
official  deed  book  of  the  county,  which  had  remained  continually  in  the  pos* 
session  of  the  clerk,  certainly  made  it  competent  as  an  ancient  document  for 
the  purpose  for  which  it  was  introduced. 

4th.  It  is  claimed  that  the  lower  court  erred  in  refusing  to  peremptorily 
instruct  the  jury  to  find  for  the  defendant  on  the  ground  that  the  plaintiff 
iiad  failed  to  trace  title  to  the  strip  of  land  in  controversy  back  to  the  Com* 
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moDwealth.  It  appears  that  on  the  19th  of  March,  1829,  Stephen  Ray  an^ 
wife  conveyed  to  the  trustees  appointed  by  the  general  assembly  to  locate  a. 
Beat  of  justice  for  Hickman  county  a  tract  of  160  acres  of  land  in  considera- 
tion of  an  undertaking  on  their  part  to  locate  the  county  seat  there.  It 
further  appears  that  the  town  of  Clinton  was  laid  out  with  streets,  alleys, 
lots,  etc.,  on  this  tract  of  land;  and  that  it  became  the  county  seat  of  Hick- 
man county.  The  record  discloses  that  both  the  plaintiff  and  the  defendant 
have  recognized  by  deeds  and  conveyance  of  real  estate  this  plat;  and  that 
the  land  enclosed  by  the  defendant  constituted  a  section  of  Water  street  aa 
originally  platted.  Tracing  to  a  common  vendor,  it  was  unnecessary  for  the 
oity  in  this  proceeding  to  trace  Ray's  title  back  to  the  Commonwealth. 

Plaintiff  also  complains  that  the  court  erred  in  the  instruction  given  to- 
the  Jury  and  in  refusing  to  give  those  offered  by  the  defendant.  Instructioi^ 
No.  1,  given  to  the  jury,  is  as  follows:  *' The  court  instructs  the  jury  that 
the  strip  of  ground  in  contest  belonged  to  the  corporation  of  Clinton  under 
the  deed  from  Stephen  Ray,  and  they  are  instructed  to  find  for  the  plaintiff^ 
city  of  Clinton,  in  this  case  unless  they  shall  believe  from  the  evidence  that 
the  defendant,  John  Davis,  and  those  under  whom  he  claims  had  the  actual^, 
peaceful,  adverse  and  continuous  possession  of  said  strip  of  land  for  mora 
than  fifteen  years  next  before  December,  1878,  in  which  event  the  law  is  for 
the  defendant,  and  the  jury  should  so  find." 

Section  2646  of  the  Kentucky  Statutes  was  enacted  by  the  general  assembly 
in  December,  1873,  and  provides  that  the  "limitations  mentioned  in  the  first 
article  of  this  chapter  shall  not  begin  to  run  in  respect  to  actions  by  any 
town  or  city  for  the  recovery  of  any  street,  alley  or  other  public  easement,, 
or  any  part  of  either,  or  the  use  thereof  in  such  town  or  city,  until  the  trus- 
tees or  the  council  or  the  corporation,  by  whatever  name  known  or  called, 
have  been  notified  in  writing  by  the  party  in  possession,  or  about  to  take 
possession,  to  the  effect  that  such  possession  will  be  adverse  to  the  right  or 
title  to  such  town  or  city.  Until  such  notice  is  given  all  possession  of 
streets,  alleys  and  public  easements,  or  any  part  of  either,  in  any  town  or 
city,  shall  be  deemed  amicable,  and  the  person  in  possession  the  tenant  at 
will  of  such  town  or  city." 

There  is  no  claim  that  the  notice  required  by  this  statute  was  ever  given. 
The  testimony  is  conflicting  as  to  the  length  of  time  defendant  had  had  the 
street  enclosed,  and  it  was,  therefore,  properly  a  question  for  the  jury.  And 
we  think  the  first  instruction  embraced  the  whole  law. 

Perceiving  no  error  prejudicial  to  the  right  of  the  defendant  the  judgment 
is  affirmed. 


HEWITT.  TRUSTEE  v.  HENSLEY. 

(Filed  March  16,  1904— Not  to  be  reported. ) 

Lands— Action  to  quiet  title— In  an  action  to  quiet  title  the  lands  of  on^ 
not  a  party  to  the  action  can  not  be  affected,  and  where  it  was  admitted  by 
the  adverse  party  that  a  certain  boundary  of  land  belonged  to  the  claimant^ 
the  court  properly  adjudged  it  to  the  latter. 

H.  C.  Clay  for  appellant. 

W.  F.  Hall  for  appellee. 
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Appeal  from  Harlan  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

This  suit  was  brought  in  the  Harlan  Circuit  Court  by  appellee  against  ap- 
pellant to  quiet  his  title  as  against  the  claim  of  the  appellant,  whom  he 
alleged  was  making  a  claim  to  his  land  and  casting  a  cloud  upon  his  title. 
In  his  petition  he  set  out  a  boundary  containing  200  acres. 

The  appellant  answered  and  denied  that  he  was  casting  any  cloud  upon 
the  title  of  appellee,  and  admitted  that  appellee  was  the  owner  of  the  lower 
half  of  the  boundary  described  in  the  petition,  but  stated  that  he  was  the 
owner  of  the  upper  half.  Appellee  then  filed  an  amended  petition,  and 
alleged  that  he  had.  by  mistake,  bounded  and  described  the  2u0-acre  survey 
as  his  land;  that  he  had,  prior  to  the  bringing  of  this  action,  sold  and  con] 
veyed  to  his  son,  George  Hensley,  all  the  land  described  in  his  original  peti- 
tion except  61  acres  of  the  lower  end  of  the  survey,  which  51  acres  he  de- 
scribed in  his  amended  petition  by  metes  and  bounds,  courses  and  distances. 

The  court  adjudged  that  the  appellee  was  the  owner  of  this  piece  of  land 
described  in  the  amended  petition  containing  61  acres.  From  this  Judgment 
appellant  has  appealed.  The  judgment  of  the  lower  court  was  right.  This 
part  of  the  land  adjudged  to  the  appellee  is  a  part  of  the  100  acres  admitted 
by  appellant  in  his  answer  as  belonging  to  him.  George  Hensley,  the  owner 
of  the  balance  of  the  2U0-acre  survey,  as  alleged  in  the  amended  petition, 
was  not  a  party  to  this  action,  and  the  court  did  not  undertake  to  settle  his 
and  appellant's  rights  and  claims  to  the  149  acres  of  this  SOOacre  survey. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


HILL,  EX'OR,  &c.  V.  MAYES,  GUARDIAN. 
(Filed  March  16,  1904.) 

1.  Settlement  of  estates—Liens— Where  one  holding  a  lien  note  assigned  it 
to  another  who  in  action  to  settle  the  estate  which  the  lien  note  affected  re- 
mained silent  as  to  having  the  note,  made  no  claim  against  the  estate  and 
permitted  the  suit  to  settle  it  to  go  off  the  docket  without  presenting  the 
claim,  is  limited  in  an  attempt  to  recover  the  value  of  the  note  to  an  action 
against  the  legatees  and  distributees  of  the  estate. 

2.  Constructions  of  statutes— By  sections  428,  430,  432  and  434.  Civil 
Code,  requiring  In  an  action  brought  to  settle  an  estate  that  all  persons 
having  liens  be  made  parties,  and  the  making  of  an  order  directing  all  such 
persons  to  appear  before  the  commissioner  to  prove  claims,  and  that  creditors 
who  fail  to  so  appear  and  prove  their  claims  shall  be  concluded  by  the  final 
judgment,  all  of  these  provisions  being  complied  with  a  judgment  of  dis- 
tribution is  binding,  whether  a  creditor  has  notice  of  the  pendency  of  the 
action  or  not. 

H.  W.  Rives  for  appellants. 

T.  S.  Mayes  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Jud^^e  Nunn. 

T.  J.  West  died  in  Marion  county,  Kentucky,  in  the  year  1896,  and  left  a 
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small  amount  of  personal  property  and  three  tracts  of  land.  On  one  of  the 
tracts  there  was  a  lien  in  favor  of  one  Brioken,  who  had  died,  upon  whose 
estate  J.  M.  Knott  had  administered.  One  of  the  tracts  was  purchased  hy 
T.  J.  West  of  Adeline  Mackin  for  the  price  of  $700,  for  which  he  executed 
two  notes,  one  for  $300,  the  other  for  $400.  This  last  note  Mrs.  Mackin, 
prior  to  1895,  sold  ond  assigned  to  one  Rosetta  Johnson,  test^ite  of  api)ellant 
herein.  Mrs.  Mackin,  when  she  transferred  this  note  to  Ronetta  Johnson, 
failed  to  note  this  fact  on  the  margin  of  the  deed  book  os  required  by  section 
498a  of  the  Kentucky  Statutes.  The  record  stood  as  showing  that  she  was 
still  the  holder  of  the  lien  notes. 

One  Robert  Parrott  qualified  as  the  administrator  of  T.  J.  West,  and  on 
December  80,  1895,  he   instituted  an   action,  by  virtue  of  section  428  of  the 
Code  of  Practice,  to  settle  decedent's  estate.     He  made,  as  defendants,  the 
children   of  decedent  West  and  the  creditors,  Adeline  Mackin,  J.  M.  Knott 
and  J.  M.  Bricken,   administrators  of  Alex.  Bricken,  Martin    Koran    and 
Catherine  Horan.    He  alleged  in  his  petition  that  these  were  all  the  cred- 
itors of  the  decedent  known  to  him.     He  also  alleged  that  the  decedent  was  1 
the  statutory  guardian  of  his  children,  and  as  such  was  indebted  to  them,  | 
as  shown  by  his  last  settlement,  which  settlement  was  made  part  of  his  peti-  | 
tion,  in  the  sum  of  $973,  with   interest  from  the  year  1890.     It  also  appears  i 
that  J.  M.  Knott,  some  time  in   the  month  of  February  18i)6,  was  appointed 
by  the  county  court  as  guardian  for  the  children  of  the  decedent,  West,  who 
-were  made  defendants  in   the  action.     But  Ijefore  he  was  summoned   and  ' 
made  a  party  to   the  action  as  guardian,  and  on  the  21st  of  February,  1896,  I 
the  court  rendered  a  judgment  for  the  sale  of  the  thi-ee  tracts  of  land  men-  | 
tioned.     The  court  first  directed  the  commissioner  to  offer  the  three  tracts 
separately  and  then  as  a  whole,  accepting  the  bid  or  bids  which  result  in 
the  most  money  to   the  estate  and   closed  the  judgment  with  these  words: 
"All  valid  claims  and  liens  against  the  land,  or  either  of  said  tracts,  shall 
•attach  to  the  proceeds  thereof,  and  stiid  lienholders  shall  not  be  prejudiced  by 
the  sale  of  this  land  as  herein  offered."    The  commissioner  reported  that  he 
offered  the  three  tracts  separately.     The  bid  offered  for  one  was  $329,  another 
-9163,  and  the  other,  or  the  Mackin   land,  $126.    He  then  offered  the  whole, 
and  John  Horan  bid  the  sum  of  $1,800,  which  bid  was  accepted  and  the  court 
confirmed  this  report.     Horan  paid  all  the  purchase  price,  and  the  deed  was 
made  to  him. 

The  court,  by  an  order  made  at  its  February  term,  by  virtue  of  section  4S0 
of  the  Code,  referred  the  action  to  the  master  commissioner  to  advertise, 
take  proof  and  report  all  claims  against  the  estate.  At  the  next  term  of  the 
court  he  made  his  report,  in  which  he  reported  a  claim  due  Mrs.  Mackin  for 
something  over  $200,  and  reported  it  as  a  preferred  claim  on  the  land,  and 
sold  by  her  to  West,  and  reported  the  claim  due  the  Brioken  estate  of  $160  as 
a  preferred  lien  on  one  of  the  other  tracts,  and  reported  that  the  children  of 
West  had  a  preferred  claim  against  their  father's  estate  of  $1,242;  that  this 
money  had  been  expended  by  their  father  in  purchasing  the  two  tracts  of 
land  other  than  the  Mackin  survey.  He  reported  that  he  had  advertised  for 
claims,  as  required  by  section  430  of  the  Code  and  the  order  of  court,  and 
no  claims  were  filed  which  were  preferred  claims  other  than  those  men- 
tioned; that  five  or  six  persons,  holding  general  claims,  amounting  in  all  to 
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about  $800,  had  proven  and  filed  their  claims,  which  were  each  set  out  in  his 
report.  This  report  was  confirmed,  and  the  court  directed  the  cost  of  the 
action  to  be  paid,  and  that  the  claims  of  Bricken,  Mackln  and  the  children 
be  paid  and  the  balance  of  $87  be  distributed  pro  rata  among  the'  general 
creditors.  This  was  done,  and  the  case  stricken  from  the  docket  In  the  year 
1897. 

It  appears  that  Mrs.  Rosetta  Johnson  did  not  personally  know  that  she 
had  any  claim  against  the  estate  of  West;  that  J.  M.  Knott,  who  was  the 
cashier  of  a  bank,  was  her  agent  and  transacted  all  her  business,  and  act- 
ually made  this  transaction  with  Mrs.  Mackin,  by  which  she  received  this 
note  for  1400  and  collected  the  interest  for  her  for  one  or  two  years  from 
West.  It  also  appears  that  neither  Parrott.  the  administrator  of  W^est,  nor 
any  of  the  other  parties  to  that  action  other  than  Knott  and  Mrs.  Mackin 
had  any  knowledge  or  information  of  the  existence  of  this  $400  note,  or  that 
Mrs.  Bosetta  Johnson  held  that  claim,  or  any  other  claim,  against  the  es- 
tate of  T.  J.  West.  There  is  not  an  intimation  in  the  whole  of  the  proceed- 
ings of  Parrott  to  settle  that  estate  that  she  had  any  claim  against  it  of  any 
kind  or  character. 

In  the  year  1901,  after  the  death  of  Rosetta  Johnson,  her  executor,  the  ap- 
pellant herein,  filed  his  affidavit  and  moved  the  circuit  court  that  the  action 
of  Parrott  to  settle  the  estate  be  reinstated  on  the  docket  and  for  a  rule 
against  the  guardian,  Mayes,  the  appellee  herein,  requiring  him  to  refund 
of  the  amount  that  the  children  had  received  enough  to  pay  the  $400  note, 
with  its  interest.  Before  this  motion  was  heard  by  the  court  appellant  dis- 
missed this  proceeding  without  prejudice,  and  immediately  instituted  this 
action. 

In  his  petition  he  made  John  Horan,  the  purchaser  of  the  land,  and  Mrs. 
Adeline  Mackin,  defendants.  He  made  all  the  necessary  allegations  to  en- 
force the  lien  on  the  tract  of  land  sold  by  Mackin  to  West.  Horan  alone  an- 
swered. He  referred  to  all  the  proceedings  of  Parrott  to  settle  the  estate  of 
West,  and  made  the  same  a  part  of  his  answer  and  pleaded  the  judgment  of 
the  court  therein  as  a  bar  to  the  prosecution  of  this  action  against  him,  and 
made  his  answer  a  cross  action  against  the  guardian  of  the  West  children, 
and  asked  that  in  the  event  he  be  compelled  to  pay  this  $-100  note  to  appel- 
lant, that  appellee,  the  guardian,  be  compelled  to  refund  that  amount  to 
him.  Appellee  answered  this  cross  petition  and  also  referred  to  the  Parrott 
settlement  suit,  and  claimed  that  the  judgments  rendered  by  the  court  therein 
were  final  judgments,  and  that  these  children  received  the  fund  due  them  by 
reason  of  these  judgments  of  the  court,  and  that  they  were  final  and  could 
not  be  collaterally  attacked  by  this  action,  and  asked  that  this  proceeding 
be  dismissed.  The  pleadings  were  completed.  Issues  made,  proof  heard  and 
the  court  adjudged  that  the  petition  of  appellant  Hill  and  the  cross  petition 
of  Horan.  in  so  far  as  they  affected  appellee,  be  dismissed,  and  adjudged 
appellee  his  costs  against  appellant.  The  appellant  asked  a  reversal  of  this 
judgment. 

The  appellant  claims  that  Mrs.  Bosetta  Johnson  is  not  bound  by  the  judg- 
ment in  the  Parrott  suit  for  the  reason  that  she  was  not  a  party  thereto.  He 
also  oontends,  even  admitting  that  Parrott  and  all  the  parties  to  that  action 
other  than  Knott  and  Mackin  had  no  notice  of  the  existence  of  the  claim  of 
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Rosetta  Johnson,  yet  as  it  was  shown  hy  the  proof  that  T.  J.  West  in  his  life- 
time knew  that  Mrs.  Johnson  held  his  note,  an<t  as  these  children  and  their 
ffuardlan  claimed  through  and  under  him,  they  were  bound  by  his  knowledge 
of  the  assignment  to  Mrs.  Johnson,  even  if  no  one  of  them  had  been  in- 
formed of  it  after  his  death.  This  last  proposition  is  true,  provided  th^  had 
recieved  the  sum  paid  them  as  heirs,  legatees  or  devisees.  But  as  they  le- 
oeived  it  as  preferred  creditors  of  the  estate,  these  principles  oan  not  apply 
to  them  in  this  case. 

As  a  general  rule  appellant's  first  proposition  is  a  oorrect  one,  that  is,  no 
person  is  bound  by  a  judgment  in  an  action  unless  he  be  a  party  or  privy 
thereto.  But  the  settlements  of  the  estates  of  deceased  persons  are  govemed 
by  special  Code  provisions  which,  in  our  opinion,  alters  the  general  rule 
stated.  By  section  4d8  it  is  required  that  the  representative  or  other  person 
authorized  to  bring  an  action  for  the  settlement  of  an  estate  make  as  defend- 
«nt8  the  real  representatives,  and  all  persons  having  liens  upon  or  interest 
In  the  property  left  by  the  deoedent  and  the  creditors  of  the  decedent,  so  far 
as  known  to  the  plaintiff.  By  this  action  it  is  presumed  that  the  party  bring- 
ing the  suit  may  not  know  all  the  creditors  and  persons  holding  liens  upon 
the  property  of  the  decedent.  For  the  purpose  of  obviating  this  diiBcultyr 
and  to  give  every  creditor  notice  of  the  action,  section  480  was  enacted,  di- 
recting the  court  to  make  an  order  for  the  creditors  of  the  decedent  to  appear 
before  a  commissioner  and  prove  their  claims  before  a  certain  day  to  be 
named  in  the  order,  notice  of  which  should  be  given  by  advertisement  in  a 
newspaper;  or  if  none  be  published  in  the  county,  then  by  such  other  modes 
as  the  court  may  judge  best  calculated  to  give  such  creditors  actual  notice  of 
the  order;  and  in  addition  to  the  advertisement  in  the  newspaper  the  court 
may  direct  publication  in  other  modes. 

By  section  482  it  is  provided  a  creditor  appearing  before  a  oommissioner 
and  presenting  his  claim  becomes  thereby  a  party  to  the  action  and  is  con- 
cluded by  the  final  judgment  of  the  court  allowing  or  rejecting  his  claim. 
It  is  provided  in  section  488,  creditors  failing  to  appear  and  prove  their 
claims  agreeable  to  such  order,  shall  have  no  claim  against  the  executor  or 
the  administrator  who  has  actually  paid  out  the  estate  in  expenses  of  ad- 
ministration, and  to  creditors,  legatees,  or  distributees.  By  section  434  it  is 
provided,  legatees  and  distributees  shall  be  liable  to  a  dlrcet  action  by  a 
creditor  to  the  extent  of  estate  received  by  each  of  them,  notwithstanding 
the  failure  of  the  creditor  to  appear  and  the  discharge  of  the  personal  repre- 
sentative as  prescribed  in  the  preceding  section;  and  that  liability  shall  con- 
tinue during  the  same  period  that  the  liability  of  the  personal  representative 
would  have  conitnued  but  for  said  discharge. 

It  is  apparent  from  all  these  Code  provisions,  taken  together,  that  if  an  es- 
tate of  a  decedent  be  settled  and  these  provisions  be  substanltally  complied 
with,  then  the  judgment  of  distribution  should  be  final  and  binding  upon 
all  creditors  whether  they  had  actual  notice  of  the  pendency  of  the  action  or 
not.  And  if  a  creditor  did  not  appear  in  such  an  action  and  file  his  claim 
or  move  to  set  aside,  vacate  or  modify  the  judgment  of  the  court  as  pre- 
scribed by  section  618  of  the  Code*  then  his  claim  is  lost  unless  he  can  recover 
it  against  the  legatees  or  distributees  as  provided  by  section  484  of  the  Code. 
As  to  the  executor,  administrator  and  creditors  who  file  their  claims,  tlie 
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adyertiBement  in  the  newspaper  or  by  such  other  means  or  modes  as  the  court, 
may  order,  must  be  conclusively  presumed  to  have  notified  all  creditors  of 
the  pendency  of  the  action.  For  it  Is  provided  by  section  488  of  the  Code» 
that  creditors  failing  to  appear  and  prove  their  claims  agreeably  to  such 
order,  shall  have  no  claim  against  the  ezecutoi  or  administrator  who  has  ac-^ 
lually  paid  out  the  estate  in  expenses  of  administration  and  to  creditors, 
legatees  or  distirbutees.  The  next  section  expressly  limits  the  right  of  credi- 
tors who  file  the  claims,  to  a  recovery  from  the  legatees  and  distributees  o£ 
the  estate,  thereby  impliedly  relieving  the  creditors,  who  have,  by  order  of 
the  court,  received  the  amount  of  the  claims,  from  the  contribution  to  those 
who  may  have  failed  to  file  claims. 

We  are  of  the  opinion  that,  taking  all  these  provisions  together,  this  is  a. 
reasonable  construction  of  them.  Otherwise  it  never  could  be  known  when 
an  estate  was  setlted.  Those  creditors  who  had  filed  their  claims  would  ba 
afraid  to  receive  any  sums  adjudged  to  them  by  order  of  court,  for  fear  that, 
many  creditors  had  failed  to  present  their  claims,  and  that  they  might  there^ 
after  be  harrassed  by  a  dozen  of  more  suits  for  contribution.  Hence  the  rea^ 
son  for  limiting  the  right  of  such  creditors  to  proceed  against  only  the  lega^ 
lees  and  distributees  of  the  estate. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


COMMONWEALTH  v.  REINECKE  COAL  MINING   CO. 
(Filed  March  17,  1904.) 

1.  Indictment— Constitutional  law— Upon  an  indictment  charging  a  coal" 
mining  company  with  "willfully  falling  and  refusing  on  or  before  the  16th 
and  30th  days  of  August,  1903,  to  pay  within  fifteen  days  of  the  aforesaid 
16th  and  80th  days,  respectively,  in  full  amount  of  wages,'*  etc.,  returned 
pursuant  to  subseciton  1,  section  2789,  Kentucky  Statutes.  Held— That  the 
act  as  amended  contains  nothing  that  is  not  germane  to  subject  expressed  in 
the  body  thereof  nnd  in  the  title,  and  is  not  violative  of  section  61  of  the 
Constitution,  and  the  indictment  properly  charging  an  offense  denounced  by 
the  statute  is  sustained. 

2.  Same— An  indictment  need  not  follow  the  language  of  the  statute  upon 
which  it  is  based.  It  is  sufficient  if  it  use  the  words  of  the  statute,  or  words, 
of  similar  import. 

8.  Same— It  is  a  well  established  principle  in  this  State  that  as  long  as  the^ 
legislature  does  not  exceed  the  limits  fixed  by  the  Constltulton  in  the  enact- 
ment of  a  statute,  the  courts  have  no  right  to  interfere  on  the  ground  that 
an  act  violates  the  natural  principles  of  justice  and  right. 

John  L.  Grayot  and  Clifton  J.  Pratt  for  appellant. 

Gordon,  Gordon  &  Cox  and  C.  J.  Waddill  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

On  October  7, 1902,  the  grand  jury  of  Hopkins  county  found  and  returned: 
in  the  circuit  court  of  that  county  an  indictment  against  the  appellee,  Bein^ 
eoke  Coal  Mining  Co.,  which  was  in  words  and  figures  as  follows: 
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""'The  Commonwealth  of  Kentucky  ^ 

•'vs.        Indictment.  f   Hopkins  Circuit  Court. 

*'Reinecke  Coal  Mining  Co.  ) 

"The  grand  jurors  of  the  couty  of  Hopkins,  in  the  name  and  by  the  au- 
thority of  the  Commnowealth  of  Kentucky,  accuse  the  Belnecke  Coal  Min- 
ing Co.  of  the  offense  of  unlawfully  and  willfully  failing  and  refusing  on  op 
before  the  16th  and  SOth  days  of  August,  1902,  to  pay,  within  fifteen  days  of 
the  aforesaid  16th  and  SOth  days  respectively,  in  full  amount  of  wages  in 
lawful  money  of  the  United  States  of  America,  due  a  person  engaged  and 
employed  by  said  company  in  the  mining  industry.  Said  company  employed 
the  services  of  more  than  ten  persons  in  the  mining  industry,  committed  in 
manner  and  form  as  follows,  to  wit:  The  said  Reinecke  Coal  Mining  Co., 
In  the  said  company  of  Hopkins,  on  the  15th  day  of  August,  1908,  and  before 
the  finding  of  this  indictment,  did  unlawfully  and  willfully  fail  and  refuse 
on  or  before  the  15th  and  80th  days  of  August,  1902,  to  pay,  to  within  fifteen 
^ays  of  the  aforesaid  16th  and  SOth  days  of  August,  respectively,  in  lawful 
money  of  the  United  States  of  America,  the  full  amount  of  wages  due  B^ 
Anderson,  a  servant  and  employe  of  the  said  Reinecke  Coal  Mining  Co.,  and 
to  whom  money  was  due  by  the  said  compAny  for  services  rendered  said 
t!ompany  in  August.  190*42,  for  work  done  in  the  mining  industry.  The  said 
Reinecke  Coal  Mining  Co.  was,  during  the  months  of  July  and  August, 
1903,  engaged  in  the  mining  industry,  to  wit,  mining  coal,  and  did  have  in 
its  employment  during  said  months  and  engaged  in  mining  coal  at  one  and 
the  same  time  and  place,  persons  in  greater  number  than  ten.  Said  Reinecke 
Coal  Mining  Co.  was  at  that  time,  and  is  now  a  corporation  doing  business 
In  Hopkins  county,  Kentucky,  and  said  company  was  not  prevented  from 
paying  said  wages  in  said  months  by  unavoidable  casualty.  Against  the 
peace  and  dignity  of  the  Commonwealth  of  Kentucky." 

The  lower  court  sustained  ^a  demurrer  to  and  disimssed  the  indictment, 
and  from  that  judgment  the  Commonwealth  has  appealed. 

The  offense  for  which  appellee  was  indicted  was  created  by  subsection  1, 
section  2739,  Kentucky  Statutes,  which  reads  as  follows:  '*That  all  persons, 
associations,  companies  and  corporations,  employing  the  servi«^s  of  ten  or 
more  persons  in  any  mining  work  or  mining  industry,  in  this  Common- 
wealth, shall,  on  or  before  the  lath  and  30th  days  of  each  month,  pay  to 
within  fifteen  days  of  the  aforesaid  15th  and  SOth  days,  respectively,  each 
servant  or  employe  in  lawful  money  of  the  United  States,  the  full  amount 
of  wages  due  each  such  servant  or  employe  rendering  such  service,  unless 
prevented  by  an  unavoidable  casualty:  Provided,  however,  That  If  at  any 
time  of  payment  any  servant  or  employe  shall  be  absent  from  his  place,  he 
shall  be  entitled  to  such  payment  at  any  time  thereafter  on  demand." 

Subseciton  2  of  seciton  2789,  forbids  the  blacklisting  of  their  employes  by 
any  person,  company  or  corporation,  engaged  in  the  business  of  mining,  or 
the  coercing  of  such  employes  to  trade  at  any  particular  store.  And  subsec- 
tion 8  of  the  same  section,  declares  that  a  violation  of  any  of  the  provisiona 
of  the  act  shall  be  deemed  a  misdemeanor,  and,  upon  conviction,  the  per- 
sons, company  or  corporation  so  offending  shall  be  fined  not  less  than  160  nor 
more  than  $100  for  each  offense. 

As  originally  enacted,  susbection  1,  section  2739,  of  the  statute  supra,  dif- 
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fered  somewhat  from  that  subsection  as  it  now  appears,  in  that  it  provide<S 
for  the  payment  to  the  employe  on  or  before  the  16th  day  of  eaoh  month,  of 
his  waives  for  the  month  previous.  And  contained  this  further  provision, 
which  is  not  found  in  the  present  statute,  viz. :  "But  if  such  person,  cor- 
poration or  company,  after  using  due  diligence,  is  unable  to  make  said  pay- 
ment as  aobve  required  (i.  e.,  on  the  16th  of  each  month),  he  or  it  shall, 
within  fifteen  days  thereafter,  make  out  a  pay-roll  and  statement  of  account. 
du(^  each  employe  and  also  a  due  bill  for  said  sum  bearing  interest  from  said 
16th  day  of  the  month  and  deliver  same  to  each  of  said  employes." 

The  original  act  was  amended  hy  an  act  approved  March  21,  1902  (Acts  1903,. 
page  125).     The  enacting  part  of  which  is  as  follows: 

*'Be  it  enacted  by  the  General  Assembly  of  the  Commonwealth  of  Ken- 
tucky : 

**That  section  1  of  an  act  entitled  'An  act  concerning  the  employes  and 
servants  in  mining  work  or  industry  in  this  Commonwealth,'  which  was  re- 
ceived by  the  governor,  March  2,  1898,  and  became  a  law  at  the  expiration  of 
ten  days  without  the  govenror's  approval,  be,  and  the  same  is,  hereby  re- 
pealed, and  the  following  is  enacted  in  lieu  thereof." 

Then  follows  the  language  constituting  the  present  subsection  1  of  section 
8789,  which  is  accurately  quoted  in  the  foregoing  part  of  this  opinion.  We 
are  not  advised  as  to  the  grounds  upon  which  the  lower  court  sustained  the 
demurrer  to  the  indictment,  as  the  judgment  is  silent  upon  that  subject ». 
but  take  it  for  granted  that  it  was  sustained  upon  one  or  moie  of  the  several 
grounds  argued  in  the  brief  of  counsel  for  appellee.  It  is  contended  that  the 
indictment  charges  two  offenses,  for  which  reason  the  demurrer  was  prop- 
erly sustained.  We  quesiotn  the  soundness  of  this  contention.  There  seems. 
to  be  but  one  offense  set  out  in  the  indictment.  Reduced  to  thn  I  riefest. 
statement,  the  charge  in  substance  is  that  appellee,  on  the  —  day  of  August^ 
1902,  unlawfully  failed  and  refused  on  or  before  August  15th  and  8()th.  1909,. 
to  pay  to  within  fifteen  days  of  those  dates,  respectively,  in  lawful  money,, 
the  full  amount  of  wages  due  Ben  Anderson,  its  employe,  among  more  than, 
ten  others,  for  labor  pefrormed  by  him  in  its  business  of  mining.  We,  there- 
fore, iucline  to  the  opinion  that  the  demurrer  should  not  have  been  sust-ained 
on  this  ground.  But  if  we  are  mistaken  in  this  conclusion,  and  should  con- 
cede that  the  deumrrer  ought  to  have  been  sustained  because  two  offense& 
are  charged  in  the  indictment,  nevertheless  it  would  have  been  error  for  the^ 
court  to  dismiss  the  inidctment  on  that  ground,  for  when  a  demurrer  is  sus- 
tained to  an  indictment  lieoause  of  its  charging  two  offenses,  the  proper 
practice  is  to  allow  the  Commonwealth's  attorney  to  elect  for  which  of  the 
(wo  offenses  he  will  prosecute  the  defendant  in  the  indictment. 

It  is  insisted  for  appellee  that  the  indictment  is  defective  because  it  does  not. 
allege  that  Ben  Anderson  was  at  his  place  of  labor  at  the  time  his  wages, 
were  payable  under  the  statute,  or  if  absent,  that  he  did,  upon  his  return » 
demand  of  appellee  his  wages.  This  objection  is  urged  in  view  of  the  proviso 
contained  in  the  statute  which  declares,  "that  if  at  any  time  of  payment  any 
servant  or  employe  shall  be  absent  from  his  place  of  labor,  he  shall  be  enti- 
tled to  such  payment  at  any  time  thereafter  on  demand. ' ' 

It  is  not  necessary  for  an  indictment  to  negative  a  state  of  facts  that  may 
be  relied  upon  as  a  defense.    If  appellee  can  shield  itself  behind  the  provisa 
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X)f  the  statute  it  must  do  so  by  way  of  defense.  An  Indictment  need  not  fol- 
low the  language  of  the  statute  upon  which  it  is  based.  It  may  use  the 
wx)rds  of  the  statute,  or  words  of  similar  import;  consequently,  the  indict- 
ment in  the  case  at  bar  is  not,  as  argued,  defective,  because  it  does  not  follow 
the  precise  language  of  the  statute  upon  which  it  is  based.  (Commonwealth 
T.  Soroggan,  22  Ky.  Law  Bep. ,  1338;  Connor  t.  Commonwealth,  18  Bush, 
721.) 

As  it  sets  forth  the  offense  with  such  certainty  as  to  apprise  the  appellee  Of 
i;he  nature  of  the  accusation  upon  which  it  is  to  be  tried,  and  to  constitute  a 
bar  to  a  subsequent  prosecution  for  the  same  offense,  it  is  suflSciently  spe- 
♦ciflc.     (Paynter  V.  Commonwealth,  31  Ky.  Law  Rep.,  1569.) 

It  is  also  contended  in  argument  that  the  amendment  of  1902,  under  which 
the  indictment  in  this  case  was  found,  was  not  enacted  in  compliance  with 
the  provisions  of  section  51  of  the  Constitution,  which  declares  that:  "Xo 
law  enacted  by  the  general  assembly  shall  relate  to  more  than  one  sujbect, 
and  that  shall  be  expressed  In  the  title;  and  no  law  shall  be  revised, 
amended,  or  the  provisions  thereof  extended,  or  conferred,  by  reference  to  its 
title  only,  but  so  much  thereof  as  is  revised,  amended,  extended  or  con- 
ferred, shall  be  re-enacted  and  published  at  length;"  and  it  is  claimed  that 
the  title  of  the  act  of  IflOd  is  defective  in  that  the  amendment  of  the  act  of 
1808,  is  the  subject  thereof,  and  such  subject  does  not  appear  in  its  title,  and 
T)ecause,  as  further  contended,  It  amends  the  oct  of  1898,  by  a  reference  to  its 
title  only,  and  without  republishing  the  act  as  amended. 

The  title  of  the  amendment  of  1902  is  as  follows:  "An  act  concerning  the 
employes  and  servants  In  mining  work  or  industry  in  this  Commonwealth. " 
The  general  subject  of  the  amendment,  as  of  the  original  act  of  1898,  is  the 
better  protection  of  employes  and  servants  in  mining  work  or  industry,  and 
the  object  in  view  is  their  payment  in  lowful  money  for  services  rendered. 
The  act,  ns  amended,  contains  nothing  that  Is  not  germane  to  the  subject 
expressed  in  the  body  thereof  and  in  the  title,  and  its  meaning  is  so  plain 
that  any  person  of  ordinary  intelligence  can  readily  understand  it.  Nor  is 
it  true  that  the  act  in  question  amends  that  of  1898,  by  a  reference  to  its  title 
only,  and  without  republishing  the  act  as  amended.  The  act  of  190S  sets  forth 
in  explicit  terms  that  section  1  of  the  original  act  is  repeoed,  and  that  the 
single  section  constltuitng  the  amendment  shall  be  and  is  substituted  there- 
for. No  other  section  or  provision  of  the  original  act  was  amended  by  the  act 
of  1902,  and  as  seciton  1,  enacted  in  lien  of  the  one  repealed,  is  set  out  in  full, 
that  is,  "published  at  length,"  In  the  act  of  1902,  euch  publication  was  and 
is  a  substantial  compliance  with  section  51  of  the  Constitution. 

In  Purnell  v.  Maun.,  &c.,  105,  Ky.,  95,  this  court,  in  construing  the  sec- 
tion of  the  Constitution,  supra,  said:  "The  question  then  arises  how  to  con- 
sture  the  provision  'but  so  much  thereof  as  is  revised,  amended,  extended  or 
xjonferred,  shall  be  re-enacted  ond  published  at  length,'  so  as  to  substanti- 
ally comply  with  that  section.  We  think  the  manifest  intention  was  that  the 
provision  should  apply  only  to  so  much  of  the  law  as,  after  passage  of  the 
new  act,  remains  In  force  amended."  *  *  *  (Hern don  v.  Farmer,  24  Ky. 
Law  Rep.,  1049.) 

The  act  of  1902  as  passed  and  published,  is  full  and  specific  enongh  as  to 
the  subject  embraced  by  it  to  show  for  what  part  of  the  law  of  1898  it  is  sub- 
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stitnted,  and,  moreover,  the  part  for  which  It  is  substituted  being  in  express 
terms  repealed,  the  residue  of  the  law  of  1898  is  unaffected,  and  left  in  full 
force. 

It  is  farther  contended  bj  counsel  for  appellee  that  the  statute,  as 
amended,  is  class  leffislntion,  also  special  legislation,  and  not  a  just  exercise 
of  the  police  power,  for  any  and  all  of  which  reason  it  is  unconstitutional, 
and  should  be  so  declared  by  this  court.  The  questions  raised  by  the  fore- 
going objections  have  been  heretofore  settled  by  this  court  in  favor  of  the 
validity  of  the  statute,  and  its  constitutionality  upheld,  in  the  case  of  the 
Commonwealth  of  Kentucky  v.  Hillside  Coal  Co. ,  22  Ky.  Law  Rep. ,  649,  and 
without  taking  time  to  quote  from  the  opinion,  or  to  discuss  it  in  detail,  we 
hereby  express  our  approval  of  its  reasoning  and  conclusions. 

In  truth,  section  244  'of  the  Constitution,  which  provides  that  **all  wage 
earners  in  this  State  employed  in  factories,  mines,  workshops,  or  by  cor- 
porations, shall  be  i)a id  for  their  labor  in  lawful  money, "  authorized  the 
enactment  by  the  legislature  of  the  st<ntute  in  question.  It  is  true  that 
Commonwealth  v.  Hillside  Coal  Co.,  supra,  was  decided  before  the  passage 
of  the  act  of  190S,  whereby  the  law  of  18()8  was  amended.  But  the  points  of 
difference  between  the  statute  in  its  oriminnl  and  amended  form  we  have 
Already  indicated.  They  are  not  material,  and  the  opinion  of  the  court  in 
Commonwealth  v.  Hillside  Coal.  Co.  is  just  as  applicable  to  the  present  as 
it  was  to  the  former  statute. 

We  can  find  no  ground  for  the  appellee's  contention  th^t  an  enforcement 
of  the  statute,  supra,  would  interfere  with  vested  rights,  impair  the  obliga- 
tion of  contracts,  or  impose  a  penalty  for  the  nonpayment  of  debt.  It  is  a 
well  established  principle  in  this  State  that  so  long  as  the  legislature  does 
not  pass  the  limits  fixed  by  the  Constitution,  the  courts  have  no  authority 
to  interfere  on  the  ground  that  the  act  in  question  violates  the  natural  prin- 
oiples  of  justice  and  right.     (Tiedman  Lim.  Police  Power,  section  8. ) 

The  subjects  for  the  exerolBe  of  tha  polloe  power  are,  first,  preservation  of 
the  public  health ;  second,  preservation  of  the  public  morals;  third,  regula- 
tion of  business  enterprises;  fourth,  regulation  of  civil  rights  of  individuals, 
And,  fifth,  the  general  welfare  and  safety  of  the  citizens.  All  business  must 
be  subject  to  reasonable  regulations,  and  as  the  legislature  in  enacting  the 
statute  under  consideration  seems  to  have  kept  within  the  purview  of  sec- 
tion 344  of  the  Constitution,  we  are  constrained  to  hold  that  the  statute  in 
All  of  its  parts  is  valid.  Consequently,  the  lower  court  erred  in  sustaining 
the  demurrer  to  the  indictment. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 

Whole  court  sitting. 
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(Filed  March  16,  1904— Not  to  be  reported. ) 

1.  Mortgage  liens— Prior  equities— In  an  action  to  enforce  a  mortgage  lien 
on  land,  on  which  there  are  numerous  liens  for  purchase  money  and  subse- 
quent mortgages.  Held— That  as  between  equities,  that  which  is  prior  in 
time  is  regarded  as  best  and  takes  precedence  over  any  which  may  be  sub- 
seiiuently  created. 
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^  2.  Notice—Estoppel— Od  the  facts  of  this  case,  Held— That  notice  given  bj 
Griffin,  one  of  the  cross  plaintiffs,  is  not  sufficient  to  create  a  lis  pendens, 
or  that  H.  and  G.,  lien  debtors,  are  estopped  thereby  to  prevent  the  claiiu  of 
the  plainitff  from  being  first  enforced  against  their  lands. 

8.  Contested  claim— No  proof— The  complaint  of  Millie  Beed,  wife  of 
George  lleed,  that  her  claim  for  11,350,  assigned  to  her  by  the  buildlnf;  and 
loan  association,  was  dismissed,  can  not  be  considered  because  it  was  con- 
tested as  being  fraudulent,  and  as  the  proof  heard  on  the  trial  is  not  copied 
In  the  record,  we  must  presume  that  it  was  sufficient  to  aiithorize  the  lower 
court  In  deciding  against  her  claim. 

Brown  Ss  Vance  for  appellant  Griffin. 

Givens  &  Givens  for  appellant  Millie  Reed. 

B.  H.  Cunningham  for  appellee  Gingell. 

Api)eal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn.  I 

In  the  year  18V)8,  George  L.  Heed  purchased  from  the  Mutual  Life  Insur-  j 

ance  Co.  of  Kentucky  160  acres  of  land  for  the  price  of  12, 100,  and  executed 
therefor  his  five  notes  for  the  purchase  price ;  four  of  them  for  1400  each, 
and  the  last  one  for  1600.  The  insurance  company  reserevd  a  Hen  on  this 
land  for  the  payment  of  these  notes,  and  on  that  day  took  a  moitgage  from 
Beed  and  wife,  as  additional  security,  on  two  other  tracts  of  land  then 
owned  by  Beed;  one  known  and  will  hereafter  be  called  the  66-acre  tract, 
and  the  other  the  104-aore  tract.  Beed  had  paid  on  these  notes  up  to  the 
time  that  the  judgment  complained  of  herein  was  rendered,  all  the  interest, 
and  reduced  the  principal  of  them  to  about  $2,000.  Soon  after  the  sale  of 
this  land  to  Reed,  he  sold  and  conveyed  to  one  T.  C.  Lame  120  acres  of  this 
160  acre  tract  at  the  price  of  $1,900.  He  paid  1800  in  cash.  The  balance  was 
to  be  paid  in  three  equal  annual  payments.  These  notes  were  sold  and  as. 
signed  by  Beed  to  appellant,  P.  H.  Griffin.  Afterward  Reed  sold  the  (i6-aoie 
tract  to  I.  W.  Gingell  at  the  price  of  $2,000,  of  which  $1,100  was  paid  cash 
and  land  and  the  balance  on  time.  At  the  time  of  the  judgment  complained 
of  Gingell  had  paid  all  of  the  purchase  price  except  $847.65,  and  one  McKain 
held  these  notes.  It  appears  that  shortly  before  Reed  sold  the  66  acres  to 
Gingell  he  sold  the  104-acre  tract  and  the  balance  of  80  acres,  the  remainder 
of  the  160-acre  tract  purchased  from  the  insurance  company,  to  one  John  B. 
Hayne  at  the  price  of  $2,400,  of  which  $800  was  cash,  and  the  balance  in  five 
notes.    These  notes  were  sold  and  transferred  by  Beed  to  Mann  Bros. 

It  appears  from  the  record  that  all  these  purchasers,  Larue,  Gingell  and 
Haynes,  had  no  actual  notice  or  knowledge  of  the  mortgage  of  the  insurance 
company  upon  these  lands  at  the  time  they  purchased,  and  when  the  insur- 
ance company  enforced  its  mortgage  Hen  the  lower  court  adjudged  that  each 
of  these  purchasers  should  pay  the  insurance  company  its  debt  in  proportion 
to  the  value  of  each  of  the  tracts  so  purchased  by  them,  and  the  parties  all 
agreed  that  the  court  might  fix  the  value  at  the  prices  each  of  them  agreed 
to  pay  for  the  land,  to  wit:  Larue's,  $1,900;  Gingell's,  $S.00O,  and  Haynes' 
land,  12,400,  and  fixed  the  amount  Larue  should  pay  to  the  insurance  oom- 
pany  at  $603.44,  and  adjudged  that  he  was  entitled  to  a  credit  on  the  notes 
he  had  executed,  and  which  were  in  the  hands  of  P.  H.  Griffin  for   that 
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amount,  and  gave  P.  H.  Griffin  a  pergonal  judgment  against  Beed  for  this 
sum,  and  adjudged  that  the  Illinois  Life  Insurance  Go. ,  assignee  of  the 
Mutual  Life  Insurance  Co.,  had  a  superior  lien  on  the  Haynes  tract  of  land 
for  the  sum  of  |76d.d4,  but  as  John  B.  Haynes  had  been  discharged  in  bank- 
ruptcy, no  judgment  was  given  against  him.  It  appearing  that  Beed  had 
triinsferrad  the  purchase  money  notes  of  Haynes  to  Mann  Bros.,  it  is  ad- 
judged that  they  have  a  lien  inferior  to  the  lien  of  the  company,  and  directed 
that  if  Mann  Bros,  paid  this  sum  of  1762.24,  that  the  company  should  assign 
its  lien  to  Mann  Bros.,  and  they  should  thereafter  control  the  sale  of  the 
Haynes  land.  The  court  also  adjudged  that  the  insurance  company  had  a 
lien  on  the  Gingell  a5-aore  tract  for  the  sum  of  1685.20,  and  that  GingeU 
then  owed  8847.65  as  the  balance  of  the  purchase  price,  and  that  McKain 
held  these  notes.  The  court  ordered  that  these  notes  be  applied  as  a  credit 
oil  the  $685.20,  leaving  1287.55  due  to  Gingell  from  Beed  and  wife.  The 
court  gave  Gingeli  a  personal  judgment  against  Beed  fur  this  sum,  and  can- 
celled the  notes  held  by  McKain. 

It  also  appears  from  the  record  that  Geo.  L.  Beed  became  indebted  to  a 
building  and  loan  association  in  a  sum  in  excess  of  $1,600,  and  prior  to  tho 
sale  to  Gingell  and  Haynes  he  and  his  wife  executed  a  mortgage  to  the  build- 
ing and  loan  association  on  the  65  and  104-acre  tracts  of  land.  This  associa- 
tion brought  an  action  against  Beed  and  wife  to  enforce  the  mortgage  Hen. 
It  appears  from  an  order  of  courb  in  that  action  that  the  association's  claim 
was  setbled  by  Geo.  L.  Heed  paying  all  of  the  debt  except  $1,850,  and  hia 
wife,  Millie  Beed,  paid  this  sum  to  the  association,  and  took  an  assignment 
of  its  lien  to  that  extent  for  her  benefit.  Millie  Beed,  in  this  action,  filed 
her  pleading,  alleging  these  facts,  and  asked  the  court  to  adjudge  her  a  Hen 
on  these  two  tracts  of  land  for  the  payment  of  the  sum  paid  by  her.  GingeU 
and  other  parties  to  this  action  controverted  her  claim,  and  alleged  that  in 
fact  the  whole  of  this  building  and  loan  Mssociation  debt  was  paid  by  Geo. 
L.  Beed;  that  she  did  not  pay  anything  thereon,  and  that  this  alUged  pay- 
ment by  and  as.*«lgued  to  her  was  a  fraud,  and  done  with  the  intention  to 
defraud  and  defeat  the  claims  of  the  creditors  of  Geo.  L.  Beed. 

The  lower  court  adjudged  against  her,  and  she  has  appealed  from  that 
judgment.  It  further  api^ears  from  the  record  that  when  Gingell  and  wife 
purchased  the  Cd-acre  tract  of  land  from  Geo.  L.  Beed,  $1,000  of  the  purchase 
price  was  paid  by  a  conveyance  by  Gingell  and  wife  to  Beed  and  wife  of  a 
house  and  lot  in  the  city  of  Henderson  After  this  Beed  purchased  from  the 
Ohio  Valley  Banking  and  Trust  Co.,  100  acres  of  land  and  paid  part  of  the 
purchase  price  in  cash  and  gave  his  notes  for  the  defended  payments,  and 
also  executed  to  this  trust  company  a  mortgage  on  this  house  and  lot  in 
Henderson  as  additional  security.  Mann  Bros,  had  sued  Geo.  L.  Beed  and 
recovered  judgment  against  him  as  assignor  of  the  Haynes  land  notes. 
Mann  Bros,  had  execution  issued  on  this  judgment,  and  had  it  levied  on 
this  house  and  lot  subject  to  the  mortgage  of  the  trust  company.  After  this 
Beed  and  wife  executed  a  mortgage  to  Yea  man  &  Yearaan  and  Givens  & 
Givens,  law  firms  of  Henderson,  on  this  house  and  lot  to  secure  them  In  a 
reasonable  fee  for  their  services  rendered  and  to  be  rendered  Beed  and  wife 
Id  several  suits  pending  in  the  Henderson  Circuit  Court. 

Gingell  and  wife  contend  that  the  consideration  failed  to  the  extent  of  $287 

vol.  25—128 
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^hat  they  received  for  this  bouse  uod  lot,  by  reason  of  the  fact  that  they 
were  compelled  to  pay  for  Reed  and  wife  this  sum,  to  relieve  the  65- acre 
tract  of  land  of  the  lien  of  the  insurance  company,  and  that  they  have,  as 
between  them  and  lieecVand  wife,  a  lien  on  the  house  and  lot  for  that  snm, 
and  that  their  lien  extends  back  to  the  date  of  their  deed,  aiid  that  their  lien 
is  prior  to  all  liens  on  this  house  and  lot  except  the  lien  of  the  Ohio  Valley 
Bank  and  Trust  Go  ;  that  their  lien  and  equity  is  prior  to  the  exeeution 
lien  of  Mann.  Bros.,  and  that  the  court  erred  in  refusing  them  a  lien  on 
this  house  and  lot,  subject  only  to  the  lien  of  the  trust  company,  and  that 
it  should  have  l)een  required  to  exhaust  Its  claim  and  lien,  first  against  the 
100  acres  of  land  sold  by  it  to  Reed,  and  for  the  balance,  allowed  a  lien  on 
-the  house  and  lot. 
We  are  of  the  opinion  that  the  court  erred  to  the  prejudice  of  Gingell  and 
wife.  They,  as  between  themselves  and  Reed  and  wife,  had  a  lien  on  the 
house  und  lot  to  the  extent  of  t287.  which  was  subject,  however,  to  the  lien 
of  the  Ohio  Valley  Bank  and  Trust  Co.,  and  it  should  have  been  flrst  re- 
quired to  exhaust  the  property  of  Reed  in  the  100  acres  of  land  and  then 
•collected  the  balance,  if  any,  from  the  proceeds  of  the  house  and  lot. 

In  the  case  of  8wlgert  v.  Bank  of  Kentucky,  17  B.  M.,  9S0,  the  court  said: 
*'The  doctrine  is  well  settled  that  if  one  creditor  have  a  lien  on  two  funds, 
and  another  have  a  lien  of  a  younger  date  upon  one  only  of  the  two  funds, 
the  latter  will  have  an  equitable  right  to  have  the  debt  of  the  prior  creditor 
paid  out  of  the  fund  to  which  the  lien  of   the  latter  does  not  extend.'' 

This  rule  applies  where  the  debtor  or  the  person  who  placed  a  Hen  on  the 
funds  or  the  fund  upon  which  the  junior  lieu  holder  has  not  a  lien  is  still 
*he  owner. 

Mann  Bros,  have  only  an  equity  t)y  reason  of  the  levy  of  their  execution 
on  this  house  and  lot,  they  having  not.  before  notice  of  the  equity  of  Gin- 
gell, perfected  their  lien  by  a  sale  of  the  property  levied  on  and  have  one  in- 
ferior to  that  of  Gingell.  As  between  mere  equities,  that  which  is  prior  in 
time  is  regarded  as  best,  and  takes  precedence  ov«»r  any  other  which  may  be 
subsequently  created.     (See  the  case  supra,  page  290.) 

The  appellant,  Millie  lieed,  complains  because  the  lower  court  adjudged 
that  her  claim  for  |l,3.b0,  assigned  her  by  the  building  and  loan  association, 
was  dismissed.  Her  claim  was  contested  on  the  ground  that  it  was  a  fraud- 
ulent claim.  By  consent  the  proof  taken  and  heard  on  the  trial  below  was 
not  copied  and  made  part  of  the  recortl.  We  have  no  means  of  knowing 
what  the  proof  was  up<m  this  issue,  and  must  presume  that  the  pnx»f  was 
sufficient  to  authorize  the  lower  court  in  deciding  against  her  claim.  The 
appellant,  Griffin,  complains  at  the  aclion  of  the  lower  court  in  not  i^uir- 
ing  the  insurance  company  to  first  exhaust  the  two  tracks  of  land  purchased 
by  Haynes  and  Gingell  before  proceeding  to  collect  any  part  of  its  claim 
from  the  tract  of  land  sold  T.  C.  Larue,  on  which  he  held  the  purchase 
money  notes  assigned  him  by  Reed,  which  he  became  the  owner  of  prior  to 
the  sale  of  the  two  tracts  of  land  to  Haynes  and  Gingell.  Giriffin  had  no 
lien  on  any  land  except  the  liO  acres  sold  by  Re«d  to  Larue,  and  if  Reed  had 
still  owned  the  Haynes  and  Gingell  tracts,  then  the  court  should  have  re- 
quired the  insurance  company  to  have  first  sold  these  two  tracts  and  looked 
to  the  lame  tract  for  the  balance  of  its  claim.    But  as  Reed  had  sold  and 
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IMirted  with  both  tracts,  It  was  the  duty  of  the  court  to  require  that  the 
^wner  of  each  tract  should  pay  the  mortgage  debt  ratably,  according  to  the 
value  of  the  property  held  by  each. 

In  the  case  of  Diokey  v.  Thompson,  8  B.  M.,  814,  this  court  said:  "We  are 
satisfied  that  the  burden  of  fche  mortgage  debt  should  not  have  been  thrown 
exclusively  upon  the  last  purchasers,  but  should  have  been  distributed 
ratably  among  all  according  to  the  value  of  the  proi)erty  held  by  each. 
Each  of  the  vendees  purhased  absolutely,  paid  a  full  price  for  his  purchase, 
and  expected,  no  doubt,  that  the  mortgage  debt  had  or  would  be  paid  by 
the  mortgagor,  and  that  each  would  acquire  an  absolute  estate  in  the  parcel 
purchased.  Either  being  disappointed,  should  not  be  made  to  bear  the  en* 
tire  loss  6t  his  purchase,  but  only  to  bear  the  burden  of  the  unpaid  debt, 
equally,  according  to  the  value  of  the  parcel  acquired  by  him." 

GrifTin,  prior  to  the  sale  of  the  two  tract>s  of  laud  by  Reed  to  Haynes  and 
Gingell,  filed  in  the  office  of  the  county  clerk  of  Henderson  county  the  fol- 
lowing notice : 

"Notice  is  hereby  given  that  in  action  numbered  59d  and  styled  T.  C. 
Larue  v.  Geo.  L.  Reed,  in  the  Henderson  (Kentucky)  Circuit  Court,  the 
undersigned  has  filed  a  cross  action  affecting  the  right,  title,  claim  and  in- 
terest of  the  following  persons,  namely,  Geo.  L.  Reed.  M.  A.  Reed  and  T, 
•G.  Larue,  in  the  following  tracts  of  laud  in  Henderson  county,  Kentucky, 
namely,  one  tract  containing  6o  acres,  and  the  other  104^  acres  and  4  poles, 
conveyed  to  Geo.  L.  lieed  by  James  Miller  and  others  by  deed  recorded  in 
Deed  Book  Ko.  19,  page  471,  Henderson  county  clerk's  office. 

"P.  H.  GRIFFIN,  by  Attorney." 

He  claims  that  by  reason  of  this  notice  a  lis  pendens  was  created,  and  that 
Haynes  and  Gingell  were  estopped  by  reason  thereof  to  prevent  the  claim  of 
the  insurance  company  from  being  first  enforced  against  their  lands.  Waiy« 
Ing  the  question  as  to  whether  or  not  the  description  of  the  land  given  in 
%he  notice  was  sufficient,  the  facts,  as  appear  of  record,  are  that  Griffin 
held  the  Larue  cotes  as  assignee  of  Reed,  and  they  were  not  a  lien  on  either 
•of  the  tracts  sold  to  Haynes  and  Gingell,  but  were  only  a  lien  on  the  Larue 
traot.  We  are  of  the  opinion  that  this  did  not  create  a  lis  pendens,  or  operate 
to  give  appellant  a  lien  on  either  of  the  tracts,  nor  operate  to  authorize  ap« 
pellant  Griffin  to  require  that  the  Gingell  and  Haynes  tracts  of  land  bear 
the  burden  of  the  payment  of  the  mortgage  debt  of  the  insurance  company. 
The  contention  of  appellant  Millie  Reed  and  Griffin,  that  the  courts'  order 
at  its  May  term,  1003,  in  setting  aside  the  judgment  of  the  court  rendered 
«t  the  February  term,  1903,  was  void,  is  not  well  taken,  for  the  reason  thati 
the  order  to  that  effect  was  unnecessary,  as  the  court,  at  the  February  term, 
1902,  when  it  had  full  and  complete  power  over  its  judgments  in  equity,  en- 
tered an  order  suspending  the  judgment,  which  had  the  effect  to  vacate  it. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed  on  the  appeal  as  to 
Oriffin  and  Millie  Reed,  and  reversed  on  the  appeal  of  Gingell,  and  re- 
inanded  for  further  proceedings  consistent  herewith. 
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LOUISVILLE    AND   EVANSVILLE   MAIL    CO.  v.  CLARA    BARNSS* 

ADM'R. 

(Filed  Mftrch  16,  1904.) 

1.  Joint  tort  feasops—Part  Batisfaction  by  one— Liability  of  others — In 
an  action  Afcalnst  two  defendants,  charging  joint  concurring  negligence,  la 
causing  the  death  of  plaintiffs'  intestate,  the  fact  that  the  plaintiff,  beforfr 
the  trial,  dismissed  the  action  without  prejudice,  against  one  of  the  defend- 
antp,  in  consideration  of  f  1,000,  paid  as  part  compensation  for  the  daniag» 
Bought  to  be  recovered,  does  not  bar  the  plalnltff  from  prosecuting  his  salt 
against  the  other  defendant  for  a  sum  sufficient  to  make  his  entire  recovery 
full  and  complece. 

Powers  &  Anderson  for  appellant. 

G.  W.  Jolly  and  W.  T.  Owens  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Xunn. 

This  appeal  is  from  a  judgment  of  the  Daviess  Circuit  Court  rendered  at 
its  October  term,  1002,  against  the  appellant,  Louisville  and  Evansville  MaiT 
Co.,  and  in  favor  of  John  T.  Barnes,  administrator  of  Clara  R.  Barnes,  de> 
oeased.    The  judgment  was  for  $2,000. 

The  facts  of  the  case  as  they  appear  of  record  are  in  substance  as  follows: 
About  11  :H0  o'clock  on  the  night  of  the  12th  of  July,  1901,  Clara  R.  Barnes 
lost  her  life  by  drowning  in  the  Ohio  river  at  Owensboro,  Ky.  The  young 
lady,  together  with  about  400  other  i)erson8,  embarked  early  in  the  night  on 
an  excursion  boat  of  the  Marsden  Co.,  called  the  "Fawn,"  with  two  bargees 
attached,  for  a  pleasure  trip  up  the  Ohio  river  to  Rockport,  Ind.,  and  x«- 
tum.  On  the  return,  and  for  the  purpose  of  disembarking  its  passengers, 
this  steamer  landed  at  Owensboro,  Ky.,  at  the  upper  end  of  appellant*8 
Wharf  boat,  the  barges  lying  "head  on"  at  the  forward  end  of  the  wharf 
boat;  the  proof  of  appellee  showing  that  the  barges  were  properly  and 
securely  fHStened  to  the  wharf  lx)at  with  a  i*ope  attaching  the  *' Fawn"  to 
the  b\nk  or  shore  to  keep  her  from  swinging  out  into  the  stream.  In  this 
■ituation  there  was  no  space  between  the  barges  and  the  wharf  boat.  The 
passengers  left  the  barges  by  stepping  down  fifteen  or  sixteen  inches  on  to 
the  front  of  the  wharf  boat.  About  fifty  of  the  passengers  had  disembarked 
when  the  deceased,  Clara  Barnes,  in  attempting  to  make  this  step  from  the 
barge  to  the  wharf  boat,  fell  between  them  and  was  drowned.  According  to 
appellee's  proof  this  separation  was  caused  by  one  of  the  boats  of  appellant 
coming  into  the  wharf  boat  "head  on,"  striking  the  wharf  boat  at  the  upper 
end,  thereby  forcing  the  separation  at  the  place  and  the  time  she  made- her 
Btep;  that  this  was  an  improper  and  negligent  landing  of  the  appellant's  boat; 
that  those  in  charge  of  it  saw  the  situation  of  the  boat  and  barges  of  the 
Marsden  Co.,  and  the  disembarkation  of  its  passengers.  On  the  other  hand, 
appellant  claims  that  it  did  not  make  its  landing  in  that  manner,  that  It 
made  a  proper,  easy  and  safe  landing,  and  did  not  cause  the  separation  of  the 
barges  and  the  wharf  boat;  that  the  separation  was  produced  from  some 
other  cause;  that  in  fact  the  deceased  fell  between  the  two  and  lost  her  life 
before  appellant's  boat  made  its  landing,  or  even  touched  the  wharf  boat; 
that  the  deceased  lost  her  life  by  reason  of  the  negligence  of  the  Marsden. 
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^o.  in  makincT  an  improper  landing  at  the  wharf  boat,  bj  failure  of  th« 
IrfCarsden  Go.  to  use  a  Rtage  plank  for  the  use  of  the  passengers  to  pass  from 
tibe  barge  to  the  boat,  or  by  the  contributory  DegUgenoe  of  the  deceased  her> 
«elf  in  not  using  ordinary  oare  for  her  own  safety. 

Appellee  sued  both  companies,  cliarging  joint  and  concurring  negligence, 
bat  Just  before  the  trial  dismissed,  without  prejudice,  his  petition  against 
the  Marsden  Co.,  and  proceeded  with  the  trial  against  the  appellant.  The 
^bppellant  complains  that  the  court  erred  in  overruling  its  motion  for  a  per- 
•emptory  instruction  to  the  jury  at  the  conclusion  of  the  evidence.  In 
this  the  appellant  is  mistaken.  There  was  proof  introduced  by  many  wit- 
nesses that  the  landing  made  by  the  appellant  with  its  boat  was  a  very  un« 
usual,  unsafe  and  dangerous  one,  and  that  the  force  with  which  it  struck 
the  upper  end  of  the  wharf  boat  forced  the  separation  of  the  boat  and  barge 
just  at  the  moment  the  deceased  was  making  her  step  from  the  one  to  the 
other  and  caused  her  death. 

The  appellant  complains  that  the  court  failed  to  give  a  proper  Instruction 
on  the  question  of  contrilmtory  negligence  on  the  part  of  the  deceased. 
There  is  not  anything  in  the  record  showing  the  slightest  neglect  or  want 
of  oare  on  the  part  of  the  deceased,  by  which  she  lost  her  life,  and  if  the 
•court  had  failed  to  give  any  instruction  on  this  point  it  would  not  have 
been  prejudicial  to  appellant,  as  there  was  no  evidence  upon  which  to  base 
it.  Appellant  also  complains  of  the  following  words  in  the  first  instruction : 
**And  if  they  shall  further  believe  that  said  drowning  was  caused  by  the 
negligence  in  whole  or  in  part  of  the  defendant,  Louisville  and  Evansville 
Mail  Co. 's  olScers  or  servants,  etc." 

In  the  case  of  Louisville  and  Cincinnati  Packet  Co.  v.  Mulligan,  25  Ky. 
Law  Rep.,  1288,  the  court,  in  discussing  an  instruction  with  similar  worda 
embodied  in  it,  said:  * 'Appellee  being  a  passenger  on  the  'White  Dove,'  and 
having  no  control  over  the  boat,  may  recover  of  the  Cincinnati,  although 
those  in  charge  of  the 'White  Dove,'  were  more  negligent  than  those  in 
charge  of  the  Gincinati.  For  the  negligence  of  a  carrier  is  not  imputed  to  « 
passenger  who  is  injured  by  the  concurrent  negligence  of  the  carrier  and 
another,  and  he  may  recover  against  both.  (Danville,  &c.,  Co.  v.  Stewart, 
59  Ky.,  119;  Louisville  &c.,  B.  B.  Co.  v.  Caseys'  Adm'r,  72  Ky.,  728;  7  Am. 
H&  Eog.  Edc.  of  Law,  446,  and  cases  citeti.  *  *  *  The  courc,  by  its  in« 
structions,  told  the  jury  that  both  boats  were  governed  by  the  same  rules 
and  regulations.  *  *  *  Also  that  appellant  was  not  liable  to  appellee 
unless  the  plain tiif  was  injured  by  reason  of  the  negligence  in  whole  or  in 
part  of  the  officers  in  charge  of  the  Cincinnati." 

The  6ourt  in  that  case  approved  this  instruction.  The  most  serious  ques- 
tion involved  in  this  case  grows  out  of  an  issue  made  by  an  amended  answer 
which  was  filed  during  the  trial  in  the  lower  court,  in  which  it  was  in  suly- 
stance  alleged  that  the  appellee  had,  in  consideration  of  11,000  paid  to  him 
by  the  Marsden  Co.,  dismissed  his  action  against  the  Marsden  Co.,  this  ap- 
pellant's joint  tort  feasor,  and  had  accepted  the  11,000  in  satisfaction  of  hie 
cause  of  action;  that  be  had  no  further  right  to  prosecute  his  action  against 
this  appellant.  This  was  traversed  by  the  appellee,  and  the  proof  introduced 
upon  this  question  showed  the  following  state  of  facts:  The  president  of  the 
Marsden  Co.,  prior  to  the  convening  of  the  court  when  the  trial  was  had, 
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desired  to  avoid  further  litigation  of  the  matter,  and  authorized  the  attor- 
neys for  the  Marsden  Co.  to  endeavDr  to  bring  about  a  settlement  and  com- 
promise  of  the  litigation  in  so  far  as  it  was  ooiicerned,  and.  authorized  them 
to  pay  as  much  as  11,000,  if  it  took  that  much  to  effect  a  compromise,  and 
placed  this  money  in  a  bank  subject  to  the  order  of  its  attorneys.  Tbes& 
attorneys  approached  the  attorneys  for  appellee,  and  made  a  proposition  for 
a  compromise,  and  eventually  offered  the  11,000.  The  attorney  for  the  ap- 
pellee refused,  stating  that  while  they  believed  that  the  Marsden  Co.  wafr 
possibly  not  liable  for  any  negligence,  at  least  they  believed  its  negligence 
was  not  as  great  as  that  of  appellant  company's,  yet  they  were  afraid  if  they 
accepted  this  compromise  settlement  appellee's  right  to  prosecute  the  action 
against  the  appellant,  their  joint  tort  feasor,  would  be  barred.  Thus  mat- 
ters stood  until  six  or  seven  days  after  verdict  and  judgment  against  appel- 
lant, when  the  attorneys  for  the  Marsden  Co.  paid  the  attorneys  for  the  ap- 
pellee this  money,  and  they  immediately  entered  a  credit  upon  the  judgment 
against  the  appellant  for  this  amount  of  11,000. 

We  are  convinced  from  all  the  proof  in  the  case  that  there  was  an  under 
Standing  between  the  attorneys  for  the  Marsden  Co.  and  the  appellee*^ 
attorneys,  prior  to  the  trial,  that  this  amount  was  to  be  offered  and  accepted 
and  the  Marsden  Co.  was  to  be  released,  and  the  case  dismissed  against  it. 
And  that  the  dismissal  was  in  conformity  with  this  understanding.  The 
question  to  be  determined  is  whether  this  operated  as  a  release  of  the  appel- 
lant, it  being  a  joint  tort  feasor. 

Our  opinion  is,  that  if  the  appellee  had  accepted  this  11,000  in  satisfaction 
of  his  cause  of  action  or  claim  for  damages,  then  it  would  have  operated  aa 
a  release  and  a  bar  to  any  other  proceeding  against  appellant  on  account 
thereof.  But  it  Is  shown  by  the  proof,  without  contradiction  that  it  waa 
accepted  as  only  part  satisfaction,  and  a  release  of  the  Marsden  Co.,  but  not 
in  satisfaction  of  his  cause  of  action  and  claim  for  damages.  It  is  a  nni- 
versal  rule  of  law  that  joint  tort  feasors  are  jointly  and  severally  liable  to 
the  injured  party.  He  may  sue  any  one  or  all  at  his  election,  but  when  he 
once  receives  satisfaction  for  the  injury  done  him  from  one  or  more  of  the 
tort  feasors,  he  is  barred  from  proceeding  against  the  other  joint  tort 
feasors.  This  is  upon  the  idea  that  he  is  only  entitled  to  one  satisfaction,, 
and  to  avoid  his  getting  more  thifiu  one  compensation  for  his  injury-  There- 
are  authorities  in  many  States  which  hold  that  any  satisfaction  from  and  a 
release  of  one  joint  tort  feasor,  releases  all.  But  on  a  close  investigation  of 
these  cases,  or  at  least  the  most  of  them,  it  will  be  found  that  they  were 
oases  where  the  proof  showed  that  the  injured  parties  had  received  full  sat- 
isfaction for  their  injuries  or  cause  of  action.  Such  are  the  cases  of  Dulaney 
V.  Buffum,  73  S.  W.,  125;  Hubbard  v.  St.  L.  &  M.  R.  R.  Co.,  72  S.  W., 
1078;  8  Allen,  474;  57  Cal.,  270,  15  Am.  Dec,  534;  102  Ga.,  40,  and  other 
cases  cited  in  these  opinions.  The  sole  reason  given  in  these  opinions 
for  the  rule  as  stated  is  that  It  is  to  prevent  the  injured  party  from  receiv- 
ing more  than  one  compensation  or  satisfaction  for  his  injury. 

We  are  unable  to  understand  why  a  part  satisfaction  and  release  of  one 
tort  feasor  can  be  considered  as  complete  satisfaction  of  his  claim  for  dam- 
ages, and  operate  as  a  bar  to  his  cause  of  action  against  the  other  tort  feas- 
ors.   There  can  be  no  good  reason  for  this.    The  collection  of  part  satisfac* 
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tion  from  one  tort  feasor  is  a  benefit  to  tho  others.  Under  the  law  there  is- 
no  right  of  contribution  enlsting  between  tort  feasors.  The  law  does  not- 
look  with  favor  ufmn  wrongdoers,  and  they  are  unlike  obligors  in  an  or- 
dinary contract,  where  the  right  of  contribution  is  given.  The  law  ought 
not  to  be  that  a  release  of  one  tort  feasor,  by  his  making  a  partial  satisfao- 
tion  for  the  wrong  done,  that  this  should  operate  as  a  release  of  the  other 
wrongdoers.  The  law  looks  with  favor  upon  couipromtses  and  settlements. 
It  is  not  the  intention  of  the  law  to  force  people  into  litigation  and  prevent 
settlements  out  of  court. 

To  uphold  the  rule  contended  for  by  appellant,  such  a  result  would  follow. 
If  ten  persons  commit  a  joint  tort,  and  injure  a  person  to  the  extent  of 
11,000,  and  if  nine  of  them  recognize  that  fact,  and  were  willing  to  pay  IIOO 
each  for  the  purpose  of  remunerating  the  injured  party,  and  to  avoid  the 
expense  and  annoyance  of  litigation,  and  the  tenth  man  refused  to  pay  his 
$100,  according  to  appellant  the  injured  party  could  not  accept  the  IMO  in 
part  satisfaction,  and  sue  the  stubborn  tenth  man.  He  would  plead  the 
settlement  as  a  satisfaction  and  a  bar.  Such  a  construction  of  the  law 
would  be  unreasonable  and  unjust.  All  that  such  a  person  should  be 
allowed  to  take  advantage  of  would  be  to  require  that  in  any  judgment  thtiM 
should  be  rendered  against  him,  it  should  be  rendered  for  one  satisfaction 
of  the  claim  for  damages  less  any  sums  that  might  have  been  paid  by  his 
joint  tort  feasors  as  a  partial  satisfaction. 

In  the  case  of  Ellis  V.  Esson,  &c.,  60  Wis.,  162,  the  court  said:  *'The  con- 
tract set  up  in  this  case  shows  that  the  plaintiff  did  not  receive  the  $£00 
from  Comstock  in  satisfaction  or  as  full  compensation  for  the  injury  he  had 
sustained  by  the  trespass,  and  that  it  was  not  the  intention  to  release  the 
other  joint  trespassers  from  liability  for  the  trospass.  The  plaintiff's  agree- 
ment not  to  sue  Comstock  for  the  trespass,  under  the  circumstances  disclosed 
by  the  evidence  in  this  case,  does  not,  therefore,  discharge  the  other  joint 
trespassers  except  pro  tan  to.  The  court  below  properly  rendered  judgment 
in  favor  of  the  plaintiff  for  the  damages  he  had  sustained  by  reason  of  the 
trespass,  less  the  sum  of  1^00  received  of  Comstock.  This  rule  is,  we  think, 
supported  by  the  great  weight  of  authority,  as  will  be  seen  by  an  examina- 
tion of  the  large  number  of  authorities  cited"  (10  N.  H.,  02;  88  Me.,  668;  9 
Vt..  309;  41  Vt.,  110;  4ft  Vt.,  82S;  8  Robt.,  712;  8  W.  Va.,  893;  22  Pick.,  307; 
1  Gray,  650-638;  9  Cow.,  37;  88  N.  J.  L  ,  368;  15  Abb.  Pr.,  378;  6  Eng.  Com. 
Law,  11,  54  Id.,  661 ;  37  Barb.,  319,  and  45  Md.,  60  ) 

Again,  in  the  same  case,  the  court  said:  '^Certainly  the  receipt  of  a  par- 
tial satisfaction  from  one  of  two  joint  tort  feasors  is  no  injury  to  the  other 
who  is  afterwards  sued  for  the  trespass.  On  the  other  hand,  it  is  to  his 
benefit,  as  he  hns  the  advantage  of  what  was  paid  by  his  associate  in  the 
wrong  in  reducing  the  judgment  against  him.  The  party  injured  is  under 
no  duty  to  the  joint  wrongdoer  to  proceed  at  all  against  his  associate,  and 
his  refusal  to  proceed  against  him  is  no  ground  of  defense.  As  it  is  wholly 
optional  with  the  injured  party  to  proceed  against  one  or  two  wrongdoers 
for  the  whole  of  his  damages,  there  is  no  equity  in  holding  that,  liesause  he 
has  received  a  part  satisfaction  for  his  Injury  from  the  one  not  proceeded 
against,  upon  an  agreement  not  to  sue  him  for  the  wrong,  the  other  may 
set  up  such  receipt  as  a  complete  defense  to  the  action.  He  is  benefitted  and 
not  injured  by  feuch  proceeding." 
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The  case  of  Snow  y.  Chandler,  10  N.  H.,  9d,  was  one  where  Chandler  and 
one  Qeorge  Holt  committed  an  assaalt  and  battery  upon  Snow;  Holt  being 
a  minor  applied  to  one  White  to  prooure  a  settlement  with  Snow  for  the  in- 
jury he  had  reoeived.  Snow  accepted  $90  as  part  satisfaction  of  his  cause  of 
action  and  injury,  and  agreed  to  look  to  Chandler  for  the  balance  of  his 
oompensation.  Snow  sued  Chandler,  and  this  settlement  with  Holt  was 
pleaded  in  bar  of  the  prosecution  of  the  action,  claiming  that  the  release  of 
Holt  released  him.  The  court  said:  "The  evidence  is  that  at  the  time  of 
receiying  the  money  from  Holt  the  plaintiff  declared  that  he  would  not 
settle  with  Chandler  for  1600.  The  substance  of  the  arrangement  betwixt 
the  plaintiff  and  Holt  seems  to  haye  been  this,  that  the  plaintiff  was  willing 
to  receive  a  small  portion  of  the  damage  from  Holt,  either  for  the  reason 
that  he  conceived  him  to  be  less  to  blame  than  the  defendant,  or  that  he  was 
less  able  to  pay  his  proportion  of  the  damage;  and  on  condition  of  receiving 
this  sum,  the  plaintiff  engaged  to  pursue  the  defendant  for  the  remainder  of 
his  claim.  It  is  clear  that  the  sum  paid  was  not  received  in  satisfaction  of 
the  damage,  but  only  in  part  satisfaction;  and  the  fact  that  it  was  ooupled 
^ith  the  engagement  not  to  sue  Holt  does  not  alter  the  case.  It  is  still 
but  a  part  satisfaction  of  the  damage,  and  the  plaintiff  may  sue  or  omit 
to  sue  whom  he  pleases,  by  contract  or  otherwise.  The  other  trespasser 
has  no  equitable  or  legal  claim  to  prevent  such  arrangement;  he  remains 
liable  for  the  whole  damage  until  satisfaction  is  made.  If  the  individual 
receiving  the  Injury  sees  fit  to  visit  the  penalty  upon  any  one  guilty  in- 
dividual, rather  than  another,  such  individual  has  no  right  to  complain.  It 
is  part  of  the  necessary  liability  that  he  Incurs  In  committing  the  trespass, 
and  should  serve  to  deter  him  from  such  wrongful  acts.  At  the  same  time, 
any  partial  payment  by  a  ootrespasser  avails  so  far  for  his  benefit.  Such 
was  the  ruling  in  this  case.  To  this  extent  the  defendant  can  avail  him- 
self of  plaintiffs*  arrangement  with  his  ootrespasser,  but  there  was  nothing 
In  that  contract  which  constitutes  a  bar  to  this  suit." 

The  case  of  Lovejoy  v.  Murray,  S  Wallace,  17,  was  one  in  which  Murray 
had  recovered  judgment  on  a  claim  for  damages  for  several  thousand  dollars 
and  had  received  1800  thereon.  He  then  sued  the  other  joint  wrongdoers, 
Lovejoy,  etc.,  and  they  pleaded  the  judgment  and  Murray's  acceptance  of 
$800  thereon  In  bar  of  his  right  to  prosecute  the  action  against  them.  The 
case  was  appealed  to  the  Supreme  Court  of  the  United  States.  In  an  opin- 
ion by  Justice  Miller,  the  court  said:  "But  In  all  such  cases,  what  has  the 
defendaut  In  such  second  suit  done  to  discharge  himself  from  the  obligation 
which  the  law  imposes  upon  him,  to  make  compensation?  His  liability 
must  remain.  In  morals  and  on  principle,  until  he  does  this.  The  judgment 
against  his  ootrespasser  does  not  affect  him  so  as  to  release  him  on  any  equi- 
table consideration.  It  may  be  said  that  neither  does  the  satisfaction  by  his 
ootrespasser,  or  a  release  to  his  cotrespasser,  do  this;  and  that  Is  true.  But 
when  the  plaintiff  has  accepted  satisfaction  In  full  for  the  Injury  done  to 
him,  from  whatever  source  It  may  come,  he  Is  so  far  affected  In  equity  and 
good  conscience  that  the  law  will  not  permit  him  to  recover  again  for  the 
aame  damages.  But  it  Is  not  easy  to  see  how  he  Is  so  affected,  until  he  has 
received  full  satisfaction,  or  that  which  the  law  must  consider  as  such  We 
are,  therefore,  of  opinion  that  nothing  short  of  satisfaction,  or  Its  equiva- 
lent, can  make  good  a  plea  of  former  judgment  in  trespass,  offered  as  a  bar 
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In  an  notion  against  another  joint  trespasser,  who  was  not  party  to  the  first 
judgment. ' ' 

In  the  case  of  Bloss  v.  Plyniale,  &c.,  S  W.  Va..  409,  the  oourt  said:  "As 
the  cause  of  action  is  against  all  the  joint  trespassers,  the  plaintiff  may  sue 
all  or  either  of  them  at  his  election ;  and  he  is  entitled  to  full  satisfaction, 
but  he  is  entitled  to  but  one  satisfaction.  So  where  there  are  different  find- 
ings in  the  same  rerdiot  when  all  the  trespassers  are  sued,  the  successful 
party  must  choose  de  melioribns  damnis,  he  can  not  claim  to  collect  all.  It 
iollows  then  if  the  damages  are  satisfied  in  part  by  payment  or  compromise 
with  some  of  the  defendants,  the  plaintiff  may  still  proceed  against  those 
who  remain  in  the  record.  And  in  such  case  it  was  but  right  and  proijer 
that  the  jury  should  deduct  in  their  finding  whatever  sum  the  plaintiff  had 
already  received  on  account  of  the  alleged  trespasses  from  any  of  the  joint 
parties,  who  were  afterwards  dismissed.  This  would  be  the  just  application 
•of  the  rule  that  there  can  not  be  a  double  remuneration  for  the  same  wrong. ' ' 

We  have  been  unable  to  find  where  the  precise  question  before  us  has  been 
considered  or  passed  upon  by  this  oourt,  but  the  trend  of  the  cases  seem  to 
support  the  conclusion  at  which  we  have  arrived.  The  two  cases  of  1  A.  K. 
M.,  433,  and  Id.,  458,  in  effect  decide  that  in  suits  on  tort,  where  several 
are  liable,  nothing  short  of  a  full  satisfaction  from  one  will  be  a  bar  to 
further  proceedings  against  the  other  joint  tort  feasors. 

In  the  case  of  the  United  Society  of  Shakers  v.  Underwood,  &c.,  11  Bush, 
272,  this  court  quoted  with  approval  the  quotation  above  from  Lovejoy  v. 
3Iurray,  supra,  and  then  said:  "It  thus  appears  that  while  the  plaintiff 
may  maintain  separate  actions  and  recover  separate  judgments  against  joint 
trespassers,  and  may  elect  to  take  the  largest  sum  assessed,  or  to  proceed 
against  the  solvent  defendant,  or,  in  case  no  one  of  them  is  able  or  can  be 
compelled  to  pay  the  whole  of  the  judgment  rendered  against  him,  may 
accept  part  satisfaction  from  one  and  still  look  to  the  others  for  such  balance 
as  may  be  necessary  to  give  him  full  legal  compensation  for  the  wrong  suf- 
fered, yet  ordinarily,  when  he  has  made  his  election,  he  will  be  concluded 
by  it.  The  collection  of  one  judgment  extinguishes  the  entire  claim  for 
damages." 

In  the  case  of  Sellards,  &c.  v.  Zomes,  5  Bush,  91,  the  court  said:  ''The 
liability  of  joint  trespassers  is  several,  and  any  one  or  all  of  them  may  be 
sued  for  the  entire  wrong;  consequently,  since  our  statute  of  1886,  authoriz- 
ing several  judgments,  a  dismission  or  release  of  one  or  more  who  are  sued 
-can  not,  per  se,  release  the  others." 

In  view  of  the  fact  that  the  $1,000  received  from  the  Marsden  Co.  was  re- 
ceived only  as  part  satisfaction  of  appellee's  cause  of  action,  and  not  in  full 
satisfaction  thereof,  the  appellee  was  not  barred  from  proceeding  further 
against  appellant. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed,  with  damages. 


WILLIAMS  V.  COMMONWEALTH. 

(Filed  March  17,  1904— Not  to  be  reported.) 

1.  Criminal  law— Practice— The  Commonwealth  has  the  right  to  introduce 
evidence  after  a  plea  of  guilty  has  been  entered. 
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2.  Section  174  of  the  Criminal  Code,  providing  that  **at  any  time  before 
judgment  the  court  may  permit  the  plea  of  guilty  to  be  withdrawn,  and  a 
plea  of  not  guilty  substituted,'*  it  was  error  in  a  prosecution  for  the  trial 
court  to  refuse  to  permit  the  withdrawal  of  such  plea  upon  the  conclnsioD 
of  the  testimony  for  the  Commonwealth. 

John  M.  Letterle  and  M.  Barnett  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  Division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charges  the  appellant  with  the  offense  of  attempting  to 
commit  rape  upon  an  infant  under  twelve  years  of  age.  and  upon  a  plea  of 
guilty  the  jury  fixed  his  punishment  at  confinement  in  the  penitentiary  for 
a  period  of  twenty  years.  After  the  indictment  had  been  returned  the  ap- 
pellant, on  the  20th  day  of  September,  1003,  was  brought  into  court  and  pleaii 
not  guilty  to  the  charge.  The  case  was  assigned  for  the  2Uth  of  October  for 
trial,  and  on  that  day  the  appellant  withdrew  his  plea  of  not  guilty,  and 
entered  one  of  guilty.  At  that  point  in  the  proceedings  Mr.  Goldsmith* 
representing  the  Commonwealth,  announced  his  intention  to  introduce  evi~ 
dence  notwithstanding  a  plea  of  guilty  thereupon.  The  court  stated  that  is 
had  not  been  customary  on  pleas  of  guilty  to  introduce  evidence  in  that 
court.  The  court  then  asked  iippellant  if  he  desired  to  plead  guilty,  where- 
upon he  replied  in  the  negative.  The  appellant  then  withdrew  with  his 
attorneys,  and  upon  returning  to  the  court  room  his  counsel  withdrew  the 
plea  of  not  guilty,  and  he  entered  a  plea  of  guilty.  After  the  Common- 
wealth had  introduced  its  testimony  the  appellant  moved  to  withdraw  his 
plea  of  guilty,  and  enter  one  of  not  guilty.  The  court  refused  to  permit  it  to 
be  done. 

Section  174,  Criminal  Code  of  Practice,  provides:  **At  any  time  before 
judgment  the  court  may  permit  the  plea  of  guilty  to  be  withdrawn,  and  a 
plea  of  not  guilty  substituted." 

Under  this  provL^ion  of  the  Code  the  court  was  authorized  to  permit  the 
appellant  to  withdraw  his  plea  of  guilty  and  allow  the  plea  of  not  guilty  to 
be  substituted.  The  appellant  was  evidently  induced  to  change  his  plea 
from  not  guilty  to  guilty  upon  the  idea  that  the  court  would  require  the 
Commonwealth  to  observe  the  custom  prevailing  in  that  court,  not  to  allow 
the  introduction  of  evidence  on  a  plea  of  guilty.  The  Commonwealth  had 
the  right  to  introduce  evidence  after  the  plea  of  guilty  had  been  entered. 
(Mounts  V.  Commonwealth,  89  Ky  ,  278. )  In  view  of  the  circumstances 
under  which  the  plea  of  guilty  was  entered,  we  are  of  the  opinion  that  the 
court  erred  in  not  allowing  thp  appellant  to  withdraw  the  plea  of  guilty  and 
snbHtituting  a  plea  of  not  guilty. 
The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


RHODE.S.  &c.  V.  THK  FRANKFORT  CHAIR  CO. 

(Filed  March  17,  l<)04-Not  to  be  reported.) 

Jurisdiction— Appeals— By  section  950,  Kentucky  Statutes,  an  appeal  will 
not  lie  to  the  Court  of  Appeals  where  the  value  in  controversy  is  less  than 
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§900  ezolusive  of  interest  and  costs,  and  the  fact  that  t26  was  allowed  th» 
oommissioner  in  this  action  does  not  affect  the  amount  in  controversy,  such 
amount  being  part  of  the  costs  of  the  action. 

Thos.  £.  Ward  for  appellants. 

Teaman  &  Yeaman  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Deducting  credits  entered  previous  to  January  1,  1900,  and  one  on  that 
day,  the  judgment  is  for  1103.17,  with  interest  from  January  1,  1900.  An 
attachment  was  sued  out  and  levied  upon  real  estate,  and  the  court  in  pass- 
ing on  the  attachment  when  the  judgment  was  rendered  put  therein  the- 
following  provision :  **It  is  adjudged  that  the  attachment  herein  be,  and 
the  same  is,  sustained,  and  on  plaintiff's  motion  the  lien  created  thereby  i& 
waived." 

On  the  threshold  we  are  confronted  with  the  question,  has  the  court  juris- 
diction to  revise  the  judgment? 

Section  960,  Kentucky  Statutes,  provides:  ''No  appeal  shall  be 'taken  to* 
the  Court  of  Appeals  from  a  judgment  for  the  recovery  of  money  or  personal 
property,  if  the  value  in  controversy  be  less  than  1200,  exclusive  of  Interest 
and  cost.  * ' 

The  recovery  in  this  case  is  less  than  1200,  and  the  statute  provides  that 
the  court  can  not  revise  the  judgment  where  the  recovery  of  money  is  less 
than  #200.  It  is,  however,  suggested  that  as  there  was  a  judgment  for  $25 
for  costs  allowed  the  commissioner  of  the  court,  that  amount  should  be 
added  to  the  1192.17,  and  the  «um  being  greater  than  1200,  the  court  has 
jurisdiction.  The  answer  to  that  suggestion  is,  that  the  amount  allowed 
the  commissioner  of  the  court  is  part  of  the  cost  of  the  action,  the  same  as- 
the  sheriff's  and  clerk's  costs,  and  under  the  statute  costs  are  to  be  excluded. 
The  title  to  land  is  not  involved,  because  the  plaintiff  declined  to  have  the 
lien  enforced  which  was  created  by  the  levy  of  the  attachment.  The  court- 
did  not  decree  a  lien  existed  and  enter  an  order  that  it  should  be  enforced. 
The  effect  of  the  order  was  to  say  that  the  plaintiff  had  sustained  its  grounds 
for  an  attachment  (the  attachment  was  obtained  upon  the  ground  that  the- 
defendants  were  nonresidents,  and  they  did  not  controvert  it),  but  th& 
plaintiff  declined  to  have  its  right  enforced.  The  title  to  the  land  is  not  in- 
volved, and  no  order  was  entered  as  to  the  attachment  from  which  an  appeal 
could  be  prosecuted,  as  no  relief  was  given  by  virtue  thereof.  If  personal 
property  was  seized  under  an  order  of  attachment  of  less  value  than  $200, 
the  action  of  the  court  in  sustaining  or  discharging  the  attachment  could 
not  be  brought  here  for  review.  It  is  urged  that  the  plaintiff  abated  its. 
judgment  with  a  view  of  depriving  this  court  of  its  jurisdiction.  The  only 
judgment  it  could  have  hnd  which  would  have  been  effective  would  have- 
been  a  judgment  giving  a  lien  and  ordering  its  enforcement.  As  no  such, 
judgment  was  entered  there  was  no  aY)atenient. 

The  motion  to  dismiss  the  appeal  is  sustained. 
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MULLINS  Y.  COMMONWEALTH. 
(Filed  March  17,  1904— Not  to  be  reported.) 

1.  Criminal  law— Presumption— Where  there  was  no  objection  at  the  time 
made  to  a  statement  of  a  Commonwealth's  attorney  as  to  what  he  would 
prove  on  the  trial,  and  no  proof  adduced  as  was  referred  to  in  the  statement. 
It  will  be  presumed  that  the  jury  disreffarded  the  statements  which  were 
not  substantiated  by  evidence. 

2.  Same— Evidence— Where  no  shots  were  heard  from  the  point  where  de- 
ceased was  found  dead,  and  accused  shortly  after  the  homicide  stated  that 
he  believed  he  had  killed  deceased,  and  when  asked  how,  stated  that  he  had 
knocked  his  brains  out,  and  deoeaned  was  found  lying  in  the  road  with  his 
«kull  crushed  and  a  broken  shotgun  lying  near  his  body,  a  plea  of  self-de- 
•fense  was  overthrown. 

Coyle  &  Clark  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Jackson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  was  indicted  for  the  murder  of  James  Singleton.  When  the 
-case  was  called  for  trial  at  the  September  term  of  the  court  the  defendant 
filed  an  affidavit  stating  that  after  the  last  May  term  of  the  court  he  had 
been  (X)nvicted  in  the  Rockcastle  Circuit  Court  on  another  indictment,  and 
sentenced  to  the  penitentiary  for  nine  years  for  manslaughter;  that  he  had 
•beeu  confined  in  the  penitentiary  until  brought  out  to  attend  his  trial  in 
Jackson  county,  and  had,  therefore,  been  unable  to  prepare  his  case;  that 
he  could  prove  by  twelve  witnesses  who  were  absent,  and  who  had  been  sub- 
poenaed for  him  at  the  May  term,  facts  material  to  his  defense.  On  the 
filing  of  this  affidavit  the  court  set  the  case  over  to  the  tenth  day  of  the 
term.  Four  of  the  witnesses  referred  to  were  convicts  in  the  penitentiary; 
the  court  ordered  them  brought  out.  The  court  also  appointed  a  special 
bailiff  and  sent  after  the  other  witnesses  named  in  the  affidavit.  When  the 
•case  was  called  on  the  tenth  day  of  the  term  all  the  witnesses  named  in  the 
affidavit  were  present  except  William  Robinson,  Ambrose  Williams  and 
Greeley  Mize,  Williams  being  returned  as  in  Ohio,  and  Robinson  that  he 
could  not  be  found.  The  defendant  then  filed  an  affidavit  for  a  continuance 
because  of  the  absence  of  Henry  Hellard,  Isaac  I^lnhart  and  Walter  Mul- 
lins,  the  two  last  not  having  been  summoned.  The  court  overruled  the 
motion  for  a  continuance,  but  allowed  the  affidavit  to  be  read  as  the  deposi- 
tion of  Grwley  Mlze  and  Henry  Hellartl,  refusing  to  allow  it  to  be  read  as 
the  deposition  of  the  other  witnesses.  Of  this  action  of  the  court  appellant 
<;omplains. 

In  stating  his  case  to  the  jury  the  attorney  for  the  State  said  that  the 
Commonwealth  would  be  able  to  show  to  the  jury  that  the  deceased  was  an 
important  witness  against  defendant  in  the  Rockcastle  Circuit  Court,  where 
defendant  was  charged  with  murder,  and  that  defendant  had  killed  Single- 
ton in  order  to  get  him  out  of  the  way  as  a  witness;  that  the  proof  would 
be  such  that  the  jury  would  have  no  trouble  in  bringing  in  a  verdict  of 
death  against  the  defendant.  No  objection  was  made  to  the  statement  at 
the  time,  and  no  proof  of  this  sort  was  made  on  the  trial.    In  his  grounds 
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for  new  trial  the  defendant  assigned  this  statement  as  a  reason  for  the  ver- 
dict being  set  aside. 

The  proof  on  the  trial  showed  that  the  deceased,  Singleton,  was  working 
for  Mullins  in  Jackson  county,  getting  ont  timber;  that  they  both  boarded 
there  in  the  same  house,  and  were  friendly;  that  a  few  days  before  the  hom- 
icide they  both  went  to  their  homes  in  Rockcastle  county,  Singleton  riding 
one  of  Mullins'  mules,  which  he  lent  him.    After  they  reached  home  Mul- 
lins lent  him  the  mule  to  haul  wood.    They  started  back  together  from 
Rockcastle  county.     On  the  way  they  bought  a  quart  of  moonshine  whisky, 
and  stopped  at  another  plnce  and  bought  three  bottles  of  bitters.    After  this. 
they  stopped  again  to  warm;  both  were  drinking.    It  was  now  after  night,. 
and  some  time  later  a  man  living  on  the  roadside  heard  some  shots  to  the 
west  of  his  house.     A  while  after  this  Mullins  appeared  at  the  house  where 
he  boarded  and  paid  he  believed  he  had  killed  Singleton.    They  asked  him 
how.    He  answered  he  had  knocked  his  brains  out.    He  ate  his  supper,  and 
then,  with  three  other  men  from  the  house,  went  back  to  where  Singleton 
was.     As  they  came  along  that  evening  Mullins  had  a  shotgun  and  Singleton 
a  pistol.    When  they  got  back  to  where  Singleton  was  they  found  him  lying 
in  the  road,  dead,  with  the  pistol  empty  near  him,  and  the  shotgun,  brokeiv 
at  the  breech,  also  lying  nearby.     He  had  a  fracture  of  the  skull  over  the 
right  eye,  and  another  on  the  upi>er  part  of  the  head.    From  the  signs  on^ 
the  shotgun  these  wounds  were  Inflicted  with  it.    Mullins'  statement  was 
that  as  they  were  going,  along.  Singleton  having  his  gun,  which  was  empty, 
began   shooting  at  him,  and  he  then   wrenched  the  gun   from   him,  and 
knocked  him  down  with  it.    The  evidence  failed  to  show  previous  malice, 
but  the  jury  were  warranted  in  concluding  that  a  quarrel  came  up  between 
them,  and  that  Mullins  had  killed  Singleton   in  the  quarrel,  due  to  their 
both   being  drunk.     No  shots  were  heard  from   the  point  where  Sin^ileton 
was  found  dead,  and  the  circumstances  did  not  sustain  Mullins'  plea  of  self- 
defense.    The  witnesses  who  heard  the  shots  locate   them   in  a  different 
direction  from  that  where  Singleton  was  found. 

The  witness,  William  Robinson,  as  stated  in  the  affidavit,  would,  if  pres- 
ent, have  testified  to  the  bad  character  of  Singleton  for  violence,  and  of  one 
Alex.  Allen  for  truthfulness.  But  the  character  of  Singleton  was  shown  by 
a  number  of  other  witnesses,  and  there  was  no  effort  on  the  part  of  the 
Commonwealth  to  show  the  contrary.  Alex.  Allen  was  not  introduced  as  a 
witness  on  the  trial.  Ambrose  Williams  was  one  of  the  men  who  went  back 
that  night  with  Mullins  to  where  Singleton  lay.  There  were  four  or  five 
other  men  along  who  were  Introduced  on  the  trial,  and  testified  to  the  same 
facts  as  proposed  to  be  shown  by  him ;  besides,  this  witness  was  in  Ohio. 
The  witnesses.  Lainhart  and  Mullins.  were  not  included  in  the  first  affi- 
davit, no  subpoena  had  been  issued  for  them,  and  no  reason  was  shown  for 
the  apparent  want  of  diligence  as  to  the«n.  We,  therefore,  conclude  that  the 
court  correctly  ruled  as  to  these  matters. 

The  statement  of  the  prosecuting  attorney  as  to  what  he  expected  to  prove 
was  perhaps  based  on  evidence  that  he  was  misled  about.  At  any  rate» 
there  was  no  exception,  and  it  must  be  presumed  that  the  jury  disregarded 
statements  made  by  the  attorneys  in  opening  the  case  which  were  not  sub- 
stantiated by  the  evidence.    We  can  not  reverse  for  a  matter  of  this  sort 
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unless  it  Is  aflQrmatively  shown  that  there  was  misoonduot  on  the  part  of 
the  attorney  prejudicing  the  substantial  rights  of  the  defendant.  This  does 
not  appear.  It  is  only  shown  that  the  attorney  said  that  he  would  proTe 
more  than  he  did  prove  on  the  trial,  which  is  often  the  case  in  jury  trials. 

On  the  cross-examination  of  Clco  Mulllns,  a  witness  for  the  Common- 
wealth, the  defendant's  attorney  asked  her  if  she  did  not  steal  a  lot  of  cloth- 
ing on  one  occasion  from  P.  C.  Hoskins.  The  court  sustained  an  objection 
to  this  question.  There  is  no  avowal  as  to  what  she  would  have  stated;  the 
exception  is,  therefore,  not  available.  The  defendant  also  off»*red  to  prove 
5y  an  officer  that  he  had  arrested  her  for  the  oflfense  referred  to.  This  evi- 
dence was  properly  excluded.     A  witness  can  not  be  impeached  in  this  way. 

The  court  limited  the  argument  of  the  case  to  an  hour  and  a  half  on  a 
side.  Considering  the  nature  of  the  evidence,  and  the  few  facts  on  which 
the  case  turns,  this  was  not  an  unreasonable  limit  of  time  for  arguing  it  to 
the  jury.  The  Instructions  of  the  court  are  not  complained  of,  and  on  the 
whole  case  we  see  no  reason  for  disturbing  the  verdict. 

Judgment  affirmed. 


KENTUCKY   DISTILLERIES   AND  WAREHOUSE    CO.  v.  LEONARD, 
(Filed  March  17,  1904— Not  to  be  reported.) 

1.  Damages— Instructions— In  an  action  for  damages  for  personal  injuries 
-against  the  appellant  by  the  appellee,  who  was  employed  as  foreman  by  the 
Ansonia  Copper  and  Sheet  Iron  Works  Co.,  which  company  had  a  contract 
with  appellant  to  make  certain  repairs  upon  its  distillery,  the  facts  showing 
that  appellee  having  a  receipt  for  board  which  he  desired  to  deliver  to  the 
acting  superintendent  of  the  distillery,  and  also  to  order  some  bolts  which 
lie  needed  in  his  work,  not  finding  the  superintendent  at  the  office,  went 
upon  the  second  floor  of  the  warehouse  and  in  coming  down  on  the  elevator 
with  four  barrels  of  whisky,  a  rope  giving  way  the  elevator  fell,  injaring 
him,  which  Injuries  are  the  basis  of  this  action.  Held— In  this  aotion  the 
court  should  have  instructed  the  jury  '*that  if  the  jury  shall  believe  from 
the  evidence  that  plaintiff,  while  in  the  employ  of  the  Ansonia  Copper  and 
Sheet  Iron  Works,  and  while  engaged  for  it  in  the  repairing  of  defendant's 
distillery  plant,  It  became  necessary,  as  an  Incident  to  said  employment,  to 
use  the  defendant's  elevator,  and  while  using  the  same,  with  ordinary  care 
for  his  own  safety,  said  elevator  fell  and  Injured  plaintiff  by  reason  of  the 
defective  condition  of  its  appliances,  of  which  he  had  no  knowledge  and  of 
which  he  could  not  have  known  by  the  use  of  ordlnaiy  care,  and  which  was 
known  to  the  defendant,"  *  *  *  they  should  find  for  him  in  such  damages 
as  sustained  not  to  exceed  the  sum  sued  for. 

3.  Same— In  action  to  recover  damages  resulting  from  injury  on  going 
Into  a  warehouse,  instructions  were  erroneous  which  permitted  a  recovery 
without  regard  to  plaintiff's  right  to  be  in  the  warehouse. 

D.  W.  Lindsey,  Joyes  &  Jarvis  and  Morton  V.  Joyes  for  appellant. 

B.  G.  Williams  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  owns  the  Saffell  Distillery,  situated  about  one  mile  south  of 
Frankfort.    The  property  consists  of   a  distillery,  a  warehouse  and  an  offce 
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building,  all  on  the  same  premises  nod  within  a  short  distance  of  each 
other.  After  appellant  bought  the  property  it  began  to  repair  it,  and  made 
a  contract  with  the  Ansonia  Copper  and  Sheet  Iron  works  Co.  to  make  cer. 
tain  repairs  on  the  pipes,  stills,  worms,  etc.  Appellee  Leonard  was  the 
foreman  of  the  copper  works  in  the  employment  of  the  AnFonla  Co.  Ap- 
pellant paid  the  board  of  appellee  and  his  crew,  delivering  to  him  the  checks 
to  the  boarding-house  keeper  weekly,  and  requiring  him  every  Monday 
morning  to  deliver  to  it  the  receipt  which  he  had  taken  for  the  board. 
James  Saffell  was  the  superintendent  of  the  distillery  for  appellant;  but  he 
being  away  for  a  large  part  of  the  time,  Linton  Tanner  acted  as  superin- 
tendent in  his  absence.  When  anything  was  needed  in  the  way  of  material 
Leonard  would  apply  to  SatTell,  or,  in  Saflfell's  absence,  to  Tanner.  In 
jxissing  from  the  distillery  to  the  olllce  he  would  pass  by  the  warehouse.  On 
the  Monday  morning  in  question  Safifell  was  not  at  the  distillery,  and  Tan- 
ner, as  usual,  was  thei-e.  Leonard  had  the  receipt  from  the  boarding-house 
keeper,  which  it  was  his  duty  to  deliver  to  appellant.  He  and  his  men 
were  at  work  in  the  distillery;  some  small  bolts  were  needed  in  the  work; 
Leonard  went  up  to  the  ollice  to  deliver  the  boarding  house  keeper's  receipt 
and  to  order  the  bolts,  and  not  finding  either  Saffell  or  Tanner  there,  he 
•came  back  by  the  warehouse  and  inquired  where  Tanner  was.  He  was  in- 
formed that  Tanner  was  up  stairs  on  the  second  floor  of  the  warehouse. 
The  only  means  of  going  up  to  the  second  floor  of  the  warehouse  was  by 
means  of  an  elevator,  or  by  climbing  up  a  post  to  which  some  strips  were 
nailed,  and  going  through  the  elevator  hole  on  the  second  floor.  The  ele- 
vator was  used  to  carry  whisky  up  and  down,  and  also  by  the  hands,  or  any 
one  having  occasion  to  go  up  in  the  warehouse.  They  climbed  the  post 
when  the  elevator  was  not  running.  Leonard  went  up  on  the  elevator, 
^hich  was  in  charge'of  Tanner,  and  operated  by  him.  When  he  reached  the 
•second  floor  he  gave  the  receipt  to  Tanner,  made  the  requisition  for  the 
bjlts,  got  a  drink  of  whisky,  and  got  on  the  elevator  to  go  down.  There 
were  four  barrels  of  whisky  on  the  elevator,  and  as  it  was  lowered  the  ropes 
gave  way,  precipitating  Leonard  and  the  whisky  to  the  basement.  By  the 
fall  his  ankle  was  seriously  injured.  The  plaintiff's  proof  showing  these 
iacts,  the  court  overruled  appellant's  motion  for  a  peremptory  instruction 
to  the  jury  to  find  for  it,  and  the  case  being  submitted  to  the  jury,  they 
found  for  the  plaintiff  a  verdict  for  |1,&00. 

The  proof  for  the  defendant  was  to  the  effect  that  Leonard  Was  drinking 
heavily  on  Saturday  night,  and  though  sober  Monday  morning,  wanted  very 
much  a  drink  of  whisky,  and  went  up  in  tlie  warehouse  to  get  a  drink  of 
-whisky.  It  was  conceded  that  he  gave  Tanner  the  receipt  while  there,  but 
the  defendant's  proof  was  that  this  should  have  been  given  to  Saffell,  and 
not  to  Tanner,  and  that  he  made  no  requisition  on  Tanner  for  the  bolts; 
Also  that  Tanner  was  only  a  foreman  of  the  hands  in  Saffell's  absence,  and 
had  nothing  to  do  with  Leonard;  that  the  bolts  were  really  on  hand;  that 
there  was  a  sign  at  the  bottom  of  the  elevator  "Keep  Off,"  and  that  one  of 
the  men  at  the  top  told  Leonard  not  to  get  on. 

While  there  was  some  conflict  in  the  evidence,  the  proof  warranted  the 
jury  in  concluding  that  the  rope  which  held  up  the  elevator  was  old  and 
rotten  and  the  pulleys  out  of  order;  that  the  rope  was  frazzled  and  insecure. 
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and  that  the  insecure  oondition  of  the  elevator  was  known,  or  might  have 
been  known,  by  ordinary  care  on  tiie  part  of  the  defendant.    The  proof  also 
as  to  the  severity  and  permanent  character  of  the  plaintiff's  injuries  war> 
ranted  a  recovery  for  $1,500,  if  he  was  entitled  to  recover  at  all.     While  the 
evidence  was  conflicting  as  to  the  extent  of  Tanner's  authority  in  SaffeH's 
absence,  the  proof  for  the  plaintiff  warranted  a  submission  of  the  case  to 
the  jury,  for  if  the  facts  shown  by  the  plaintiff  were  true,  Tanner  was  act- 
ing as  superintendent  in  Saffell's  absence,  and  as  Saffell  was  absent  so  large 
a  part  of  the  time,  and  the  business  was  done  in  this  way,  appellant  must 
be  deemed  under  the  facts  shown  by  the  proof  to  have  held  Tanner  out  as 
having  this  authority.     Tanner  was  operating  the  elevator  himself.     He  saw 
Leonard  come  up  on  the  elevator,  and  if  he  allowed  Leonard  to  get  on  the. 
elevator  to  go  down,  it  can  not  be  said  that  Leonard  was  using  the  elevator 
without  the  defendant's  consent.    The  elevator  was  evidently  used  to  carry 
both  the  whisky  and  persons  having  business  in   the  warehouse  from   one 
floor  to  another,  the  hands  often  going  down  on  it  with  the  whisky;  but  at 
the  time  in  question  there  were  other  hands  below  to  receive  the  whisky, 
and  there  was  no  one  on  the  elevator  but  Leonard  when  it  fell.     Leonard 
denied  that  he  was  warned  not  to  get  on  the  elevator,  and  also  denied  that 
he  got  on  it  after  it  started,  as  shown  by  the  defendant.    Leonard   had  not 
been  in  the  warehouse  before,  and  knew  nothing  of  the  con.lition  of  things 
there.    At  the  conclusion  of  the  evidence  the  plaintiff  asked  the  following 
instruction,  which  was  objected  to  by  the  defendant,  and   refused  by  the 
court: 

"1st.  The  court  instructs  the  jury  that  If  they  shall  believe  from  the  evi- 
dence that  the  plaintiff  while  in  the  employ  of  the  Ansonia  Copper  and 
Sheet  Iron  Works,  and  while  engaged  for  it  in  the  repairing  of  defendant\<» 
distillery  plant.  It  became  necessary  for  him,  as  an  Incident  to  said  employ- 
ment, to  use  the  defendant's  elevator,  and  while  using  same  with  ordinary 
care  for  his  own  safety,  said  elevator  fell  and  injured  the  plaintiff  bv  reason 
of  the  defective  condition  of  its  appliances,  of  which  he  had  no  knowledge 
and  of  which  he  could  not  have  known  by  the  use  of  ordinary  care,  and 
which  was  known  by  the  defendant,  or  could  have  been  known  to  it  by  the 
exercise  of  ordinary  care.  In  time  to  have  prevented  said  Injury,  they  shall 
find  for  the  plaintiff  such  sum  in  damages  as  will  reasonably  compensate 
him  for  the  injury  sustained  by  said  fall,  not  to  e.xceed  the  sum  of  12,000." 
The  defendant  asked  the  following  instruction,  which  was  objected  to  by 
the  plaintiff,  and  refused  by  tlie  court: 

"A.  Unlesss  the  jury  believe  from  the  evidence  that  plaintiff,  at  the  time 
he  received  his  injuries,  was  In  defendant's  warehouse  on  the  second  floor 
thereof,  in  the  necessary  performance  of  service  for  which  he  was  employed 
by  defendant  or  its  contractor,  the  Ansonia  Copper  and  Sheet  Iron  Works, 
and  that  the  elevator,  when  loaded  with  four  barrels  of  whisky,  was  the 
proper  means  of  descent  from  the  second  floor  to  the  first  floor,  and  said  ele- 
vator, or  its  mechanical  appliances,  was  in  a  dangerous  or  defective  con- 
dition, and  that  such  condition  was  known  to  defendant.  Its  agents  or  em- 
ployes superior  in  authority  to  plaintiff,  or  could  have  been  known  to  them 
by  the  exercise  of  ordinary  dlllj^ence,  and  was  not  known  to  plaintiff,  or 
could  not  have  been  known  to  him  by  the  exercise  of  ordinary  diligence,  and 
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by  reason  of  such  defective  or  dangerous  condition  said  elevator  fell,  thereby 
causing  plaintiff's  injuries,  and  that  there  was  no  caution  or  warnin^^ 
printed  or  written  on  said  elevator  directing  persons  to  keep  off,  which  was 
seen  by  plaintiff,  or  might  have  been  seen  by  him  by  the  use  of  ordinary 
care,  and  that  the  plaintiff  did  not  by  his  own  negligence  so  far  contribute 
to  his  own  injuries  that  but  for  such  negligence  on  his  part  he  would  not 
have  been  injured,'  they  shall  find  for  defendant." 

The  court  of  its  own  motion  gave  the  jury  the  following  instructions: 

**lst.  If  the  jury  believe  from  the  evidence  that  the  plaintiff  was  by  the 
carelessness  and  negligence  of  the  defendant,  or  by  its  authorized  agents  or 
employes,  injured  by  the'  fall  of  the  elevator  in  the  defendant's  whisky 
warehouse,  they  ought  to  find  for  the  plaintiff,  unless  they  further  believe 
from  the  evidence  that  the  plaintiff  by  his  own  negligence  contributed  to 
his  own  injury,  and  in  which  case  they  ou^jht  to  find  for  the  defendant. 

*'8d.  If  the  jury  believe  from  the  evidence  that  the  plaintiff  went  to  the 
defendant's  warehouse  and  was  permitted  by  the  superintendent  of  said  ware- 
house to  use  said  elevator,  when  said  superintendent  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  that  said  elevator  was  unsafe  for  use,. 
they  ought  to  find  for  the  plaintiff,  unless  they  further  believe  from  the 
evidence  that  the  plaintiff  knew,  or  by  the  exercise  of  ordinary  care  could 
have  known,  that  the  same  was  unsafe,  and  in  which  case  they  ought  to  find 
for  the  defendant. 

"Sd.  If  the  jury  believe  from  the  evidence  that  the  plaintiff  got  aboard  of 
said  elevator  while  the  same  was  being  lowered  with  ics  usual  load  of  freight 
without  the  knowledge  of  the  party  operating  said  elevator,  or  if  they  be- 
lieve from  the  evidence  that  at  or  about  the  time  he  boarded  said  elevator  he 
was  warned  by  any  of  the  defendant's  employes  not  to  get  on  said  elevator^ 
and  not  heeding  said  warning,  if  any,  they  ought  to  find  for  defendant." 

Appellant  complains  of  the  charge  of  the  court  because  it  fails  to  submit 
to  the  jury  the  question  whether  Leonard  was  using  the  elevator  in  the 
necessary  performance  of  the  service  for  which  he  was  employed,  and  makes 
the  defendant  liable  if  he  was  permitted  by  the  superintendent  to  use  it 
when  the  superintendent  knew,  or  by  the  exercise  of  ordinary  care  could 
have  known,  that  the  elevator  was  unsafe.  It  also  complains  that  the  court 
did  not  give  the  Instruction  asked  by  it. 

IThe  instruction  nskeii  by  defendant,  among  other  things,  required  the 
jury  to  find  for  the  defendant  if  there  was  a  warning  printed  or  written  on 
the  elevator  directing  persona  to  keep  off,,  which  was  seen  by  plaintiff,  or 
might  have  been  seen  by  him  by  the  use  of  ordinary  care.  There  would  be 
more  force  in  the  position  that  the  defendant  would  not  in  this  event  be  re- 
sponsible If  Leonard  had  been  hurt  on  the  upward  trip,  before  the  superin- 
tendent knew  he  was  thus  using  the  elevator.  But  when  he  reached  the  top 
and  the  superintendent  knew  of  his  use  of  the  elevator,  and  knew  of  bU 
getting  on  it  to  go  down,  It  can  not  escape  liability  because  of  the  warning 
printed  on  the  elevator,  for  the  reason  that  the  defendant  might  waive 'the 
restriction,  and  It  can  not  be  allowed  to  consent  to  the  use  of  the  elevator 
by  Leonard,  and  then  to  escape  liability  because  it  had  a  printed  warning 
on  It  for  persons  to  keep  offj  Besides,  we  think  the  printed  warning  prop- 
erly meant  for  all  personrro  keep  off  except  those  allowed  by  the  defendant 

vol.  25—1 2'J 
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to  use  the  elevator,  for  the  proof  clearly  shows  that  the  elevator  was  used 
by  the  hands  or  other  persons  having  occasion  to  go  up  in  the  second  stor^ 
The  instruction,  therefore,  would  have  misled  the  jury,  and  was  properly 
Mfjlflgd- 

If  the  plaintiff  went  up  in  the  warehouse  for  his  own  purposes,  and  not 
as  an  incident  to  his  employment,  the  defendant  owed  him  no  duty  to  keep 
its  elevator  safe  for  his  use.  The  elevator  was  not  intended  to  carry  passeD- 
ffers,  but  only  freight  and  those  having  business  in  the  warehouse  in  the 
discharge  of  their  duties.  If  the  plaintiff  was  not  in  the  warehouse  pursu- 
ant to  the  course  of  his  employment,  or  on  business  incidental  thereto,  he 
had  no  right  there  at  all,  and  the  defendant  owed  him  no  duty  except  to 
avoid  injuring  him  after  his  danger  was  perceived.  The  foreman's  allowing 
him  to  get  on  the  elevator  to  go  down  did  not  create  an  obligation  on  the 
part  of  defendant  to  have  the  elevator  safe.  There  was  no  express  or  im- 
plied invitation  for  him  to  use  the  elevator  unless  he  was  in  the  warehouse 
in  the  course  of  his  employment.  We,  therefore,  conclude  that  in  lieu  of 
the  first  and  second  instructions  given  by  the  court,  the  first  instruction 
«sked  by  the  plaintiff  should  have  been  given,  and  instruction  A.  asked  by 
the  defendant  should  have  been  given  with  the  omission  of  the  follow- 
ing words:  "When  loaded  with  four  barrels  of  whisky;"  alao  these  words: 
*'And  that  there  was  no  caution  or  warning  printed  or  written  on  said  ele- 
vator directing  persons  to  keep  off,  which  was  seen  by  plaintiff,  or  might 
have  been  seen  by  him  by  the  use  of  ordinary  care." 

Instruction  A.  thus  modified  should  have  been  given  in  lieu  of  No.  3, 
given  by  the  court.  For  if  the  plaintiff  was  in  the  line  of  his  duty  In  the 
use  of  the  elevator,  the  defendant  owed  him  the  duty  to  exercise  ordinary 
care  to  keep  it  safe,  and  the  fact  that  one  of  the  hands  said  to  him  not  to  get 
on  would  be  only  a  fact  to  be  considered  with  the  other  facts  in  the  case  in 
determining  whether  the  plaintiff  exercised  ordinary  care,  for  this  hand  was 
not  in  charge  of  the  elevator,  and  the  conduct  of  the  foreman  who  was  pres- 
ent must  be  considered  in  connection  with  the  way  the  elevator  was  loaded 
and  the  other  facts  in  determining  whether  the  plaintiff  was  negligent  in 
getting  on  the  elevator  a^  he  did. 

The  instructions  i^iven  by  the  court  were  erroneous  in  permitting  a  recov- 
ery by  the  plaintiff  withcut  regard  to  his  right  to  be  in  the  warehouse,  if 
he  was  permitted  to  come  down  on  'the  elevator.  And  although  the  defend- 
ant objected  to  the  instruction  which  the  plaintiff  asked, ^the  same  idea  was 
embodied  in  instruction  A.,  which  it  asked.  The  case  was  tried  by  the  jury 
on  an  issue  which  did  not  control  the  result. 

The  judgment  is,  therefore,  reversed,  and  cause  remanded  for  a  new  triaL 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COMMONWEALTH. 
(Filed  March  17,  li)(M-Not  to  te  reported.) 
C.  J.  Waddill  and  B.  D.  Warfield  for  appellant. 
John  L.  Grayot  and  N.  B.  Hays  for  appellee. 
Appeal  from  Hopkins  Circuit  Court. 
Judge  Barker  delivered  the  following  response  to  petition  for  rehearing 
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Although  the  statute  providei  no  penalty  for  its  violation,  it  forbids  the 
obstruction  of  the  street  for  more  than  five  minutes,  by  titilns  or  cars.  The 
*Glty  council  could  not,  by  ordinance,  legalize  what  the  statute  forbids;  and 
the  ordinance  was,  therefore,  Incompetent,  as  evidence  on  behalf  of  the  de« 
■fendant.  The  only  question  to  be  determined  is,  did  the  defendant  obstruoti 
the  highway  with  its  train  of  cars  for  an  unreasonable  tlrael^  It  is  a  com- 
mon  law  proceeding,  and  is  to  be  tried  on  common  law  principles,  without 
-regard  to  the  provisions  of  the  statute,  or  the  ordinance  referred  to  (Illinois 
Central  R.  B.  Go.  v.  Gommownealth,  20  Ky.  Law  Rep.,  115),  except  that  no 
•obstruction  for  less  than  five  minutes  is  unlawful. 

Petition  overruled. 
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R.  CO. 

(Filed  March  17,  1904— Not  to  be  reported. ) 

Railroads— Bond^— Where  a  railroad  company  was  proceeded  against  for 
Dot  keeping  a  roadbed  in  order,  pursuant  to  the  terms  of  a  certain  lease,  and 
Judgment  recovered  against  it,  it  is  entitled  to  recover  Its  pro  rata  on  bondi 
which  it  holds;  and  the  fact  as  to  whether  tbesuit  was  brought  In  the  name 
of  the  trustee  for  all  the  bondholders,  or  under  section  25  of  the  Code  ot 
Practice,  is  not  material;  and  the  fact  that  it  denied  the  breach  and  resisted 
t;he  action  did  not  preclude  It  from  sharing  in  the  bonds  of  the  leased  road* 

Slmrall  &  Doolan  and  W.  S.  Pryor  for  appellants. 

Helm,  Bruce  &  Helm  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Brnnoh,  First  Division. 

'Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  Louisville  &  Nashville  R.  R.  Co.  allege  in  their  petition  in  this  case 
that  A.  L.  Schmidt,  as  trustee  of  the  bondholders  of  the  northern  division 
of  the  Cumberland  &  Ohio  R.  R.  Co.,  recovered  a  judgment  against  it  in 
the  Shelby  Circuit  Court  fur  failure  to  keep  its  roadbed  in  order,  as  required 
by  the  terms  of  a  certain  lease;  and  that  in  satisfaction  of  this  judgment, 
they  paid  to  Schmidt,  as  trustee,  $29,796.24  that  Schmidt  deducted  from  this 
«um  the  cost  and  expense  incident  to  the  prosecution  of  the  suit,  and  de- 
posited the  balance  in  the  First  National  Bank  of  Louisville  to  the  credit  of 
'Clint  McClarty,  as  trustee,  for  a  pro  rata  distribution  to  the  owners  of  the 
bonds,  two  hundred  and  fifty  in  number.  It  further  alleges  that  it  is  the 
•owner  of  twenty  of  the  bonds,  which  it  presented  to  McClarty  at  the  bank 
«nd  demanded  their  pro  rata  which  the  defendant  refused  to  pay,  for  which 
they  pray  judgment. 

The  defendants  answered  in  three  paragraphs.  In  the  first  they  deny  that 
the  suit  was  Instituted  by  Schmidt  as  trustee  for  all  the  bondholders  of  the 
northern  division  of  the  Cumberland  &  Ohio  R.  R.  Co. ;  but  in  his  own 
right  and  for  other  bondholders  of  the  Cumberland  &  Ohio,  having  a  com- 
mon Interest  with  him,  under  section  25  of  the  Civil  Code;  second,  they  deny 
plaintiff's  right  to  recover  for  the  reason  that  their  breech  of  contract,  occa- 
sioned the  litlgaiton  in  which  the  judgment  was  rendered.  In  the  third, 
they  plead  that  It  was  the  duty  of  the  railroad  company  to  have  set  up  their 
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claim  in  the  former  suit.  A  ffeneral  demurrer  was  sustained  to  eaoh  psnr- 
graph  of  the  answer,  and  defendant's  declining  to  plead  further.  Judgment 
was  rendered  for  plain tiflf  in  accordance  with  the  prayer  of  their  petition, 
and  the  defendants  have  appealed.  It  is  immaterial  whether  the  suit  waa 
Instituted  in  the  name  of  Schmidt  as  trustee  for  all  the  holders,  or  was 
brought  under  section  25  of  the  Code.  In  either  .case  it  was  prosecuted  for 
the  benefit  of  all  the  bondholders,  and  the  mere  fact  that  plaintiff  denied 
the  alleged  bi-eaoh  of  contract  and  resisted  recovery  in  the  former  snic,  did 
not  preclude  them  from  asserting  claim  for  their  pro  rata  of  the  recovery  on 
the  bonds  held  by  them.  And  it  seems  to  us  that  defendants  have  no  right 
to  complain  because  they  paid  the  entire  judgment  and  only  asked  for  their 
pro  rata  after  the  payment  of  the  cost  and  expense  of  the  litigation  instead 
of  pleading  such  ownership  In  the  former  suit.  In  that  case  they  denied  all 
liability,  and  certainly  coald  not,  in  advance,  have  determined  what  the 
amount  of  the  recovery  of  the  cost  and  expense  incident  to  the  litigation 
Would  be.  We,  therefore,  conclude  that  the  trial  court  properly  sustained  a 
demurrer  to  the  answer. 
Judgment  alSrmed. 


HUNT  V.  KENTUCKY  WESTERN  RY.  CO. 

(Filed  March  17,  1904— Not  to  be  reported.) 

M.  C.  &  G.  D.  Givens  for  appellant. 

J.  M.  Dickinson,  Pirtle  &  Trabue  and  W.  E.  Bourland  for  appellee. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  issues  involved  on  this  appeal  are  substantially  as  were  those  in  Cunr 
V.  Kentucky  Western  Ry.  Co.,  &c.  (opinion  delivered  February  3.  1904),  and 
Page  V.  Southern  Construction  Co.,  &c.,  ante.  1634,  and  by  the  authority  of 
the  opinions  delivered  in  those  cases  at  the  present  term,  the  judgment  la 
afTlflrmed. 


MUTUAL  LIFE  INS.  CO.  OF  N.  Y.  v.  LUCAS. 

(Filed  March  18,  1904— Not  to  be  reported. ) 

Insurance— Where  an  application  for  a  life  insurance  policy  contained  the- 
provislon  that  the  insurance  should  not  take  effect  until  the  first  premium 
shall  be  paid  during  the  continuance  of  the  good  health  of  the  applicant,  and 
the  applicant  was  killed  before  the  delivery  of  the  policy,  to  wit,  on  June 
18,  1908,  in  an  actlr.n  upon  the  policy  by  the  personal  representative  of  the 
deceased,  where  it  appeared  that  the  agent  without  authority  of  the  com- 
pany agreed  with  the  applicant  that  if  he  would  take  the  insurance  he  would 
hold  the  policy  until  the  1st  of  July,  when  one-half  of  the  premium  should 
be  paid  and  that  his  note  would  be  taken  for  the  remaining  half,  such  afcree- 
ment  was  not  sufficient  to  waive  prepayment,  but  was  only  an  agreement  to 
hold  policy  until  the  1st  of  July,  and  then  deliver  upon  condition  that  half 
of  the  premium  be  paid  and  a  note  executed  for  the  remainder  and  this  con- 
tingency, never  happening,  the  policy  never  became  effective. 
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^mbbs  &  Grubbs  and  Field  MoLeod  for  appellant. 

W.  O.  Davis  and  B.  G.  Williams  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  82d  day  of  May,  1908,  William  P.  Lucas,  of  Midway,  applied  on 
•^ne  of  appellant's  printed  blanks  through  their  local  aRent,  C.  W.  Parriah, 
for  a  policy  of  insurance  on  his  life  for  $1,000,  payable  at  his  death  to  the 
appellee,  Mary  E.  Lucas.  The  application  oontained  this  provision:  *'I 
hereby  agree  that  all  the  following  statements  and  answers,  and  all  those  X 
make  to  the  company's  medical  examiners,  in  continuation  of  this  applioa« 
tion,  are  by  me  warranted  to  be  true,  and  are  offered  to  the  company  at 
consideration  of  the  contract,  which  I  hereby  agree  to  accept,  and  which 
shall  not  take  effect  until  the  first  premium  shall  have  been  paid  during 
my  continuance  in  good  health,  and  the  policy  shall  have  been  signed  by  the 
secretary  of  the  company  and  issued." 

This  application  was  forwarded  to  the  home  office  of  the  company,  and 
about  the  first  day  of  June  a  policy  issued  in  conformity  to  the  application 
reached  the  hands  of  the  local  soliciting  agent,  Parrish,  to  be  delivered  to 
the  applicant  upon  the  payment  by  him  of  the  first  annual  premium  of 
'988.56.    Before  the  delivery  of  this  policy,  or  the  payment  of  the  first  pre* 
mlum  due  thereon,  the  insured,  Lucas,  was  killed  on  the  16th  of  June,  1908. 
Thereupon  the  policy  was,  at  the  request  of  the  company,  returned  to  them 
by  Parrish,  the  local  agent,  and  cancelled.    Subsequently  the  appellee,  Mary 
E.  Lucas,  offered  to  pay  the  premium,  made  the  usual  proofs  of  the  death  of 
the  Insured,  and  upon  appellant's  failure  to  pay,  instituted  this  suit  for  the 
recovery  of  the  amount  of  the  policy,  and  alleges  by  way  of  avoidance  of  the 
provision  of  the  policy  "thftt  it  should  not  take  effect  until  the  first  pre* 
mium  had  been  paid  during  the  continuance  in  good  health,"  that  at  the 
time  the  contract  was  entered  into  between  the  insurHd  and  G.  W.  Parrish, 
acting  for  the  company,  that  it  was  agreed  that  the  first  premium  of  888.66, 
should  be  paid  uu  the  Ist  of  July,  1903,  but  that  the  insurance  should  take 
effect  and  be  in  force  from  the  22d  day  of  May,  1903,  and  that  the  policy  was 
issued  by  the  defendant  in  accordance  with  this  agreement,  and  dated  on 
the  22d  of  May,  1903,  the  day  on  which  the  application  was  made,  and  the 
agreement  made  with  the  local  agent,  and  that  the  policy  was  issued  pursu- 
ant to  this  agreement,  and  transmitted  to  Parrish  for  deliveiT  to  the  in* 
sured.    Demurrer  was  filed  to  this  petition,  which  was  overruled.     There- 
upon   an  answer  was  filed  to    this  petition,   which  denied    the    alleged 
agreement  with  Parrish,  and  relied  upon  the  conditions  of  the  policy  here- 
inbefore recited,  and  further  alleged  that  C.  W.  Parrish  was  a  mere  solicit- 
ing agent,  and  had  nu  authority  to  waive  the  couditions  as  to  the  payment 
of  the  first  premium,  and  the  delivery  of  the  policy  during  the  continuance 
in  good  health  of  the  insured.     The  i&sues  weie  made  up  by  reply,  travers- 
ing the  afifirmative  allegations  of  the  answer,  and  alleging  that  the  delivery 
of  the  policy  to  Parrish  was  in  effect  a  delivery  to  Lucas.     The  trial  court 
held  the  company  liable,  and  they  have  appealed. 

To  support  their  contention  that  C.  W.  Parrish,  the  local  soliciting  agent 
of  the  company,  had  waived  the  provisions  of  the  policy  relied  on  to  defeat 
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recovery,  he  was  introduced  by  plaintiff,  and  testified  in  substance  that  pre- 
▼ioua  to  the  22d  of  May,  1903,  he  had  solicited  Lucas  to  take  out  the  policy; 
that  Lucas  objected  to  doing  so  because  he  had  no  money  to  pay  the  first 
annual  premium  of  938.56,  and  would  not  have  until  he  collected  his  salary 
from  the  govurnment  on  the  Ist  of  July  thereafter;  and  that  it  would  not 
suit  him  to  pay  more  than  one-half  of  the  premium  in  cash  at  that  time; 
that  he,  "Parrish,"  then  proposed  that  If  he  would  make  his  application  for 
the  policy  and  it  was  issued  by  the  company  and  sent  to  him  for  delivery, 
that  he  would  hold  it  for  him,  until  the  Ist  day  of  .Tuly;  and  that  at  that 
time,  he  could  pay  one  half  the  first  premium  in  cash  and  give  a  note  for 
the  balance;  that  Lucas  accepted  this  proposition,  and  made  his  application, 
which  was  duly  forwarded  by  him  to  the  general  agency  of  the  company  in 
Louisville,  and  thence  to  the  office  of  the  company  in  New  York,  and  the 
policy  issued  thereon,  which  was  returned  to  him  for  the  collection  of  the 
premium  and  delivery  of  the  policy  about  the  }st  of  June  thereafter.  The 
witness  testified  that  the  company  had  no  knowledge  of  this  agreement  on 
his  part  with  Lucas;  that  he  had  frequently  made  similar  agreements  in 
order  to  procure  insurance,  and  had  himself  paid  the  first  premium  to  the 
company  before  he  had  received  it  from  the  insured;  that  whilst  Lucas  was 
Insolvent,  he  was  getting  a  salary  from  the  government,  and  his  impression 
was  then  that  if  Lucas  had  requested  it,  he  would  have  taken  his  note  at 
the  date  of  the  application  for  the  entire  amount  of  the  premium  and  re* 
oeipted  therefor,  and  delivered  the  policy,  but  that  he  had  not  done  so  be- 
cause the  agreement  between  them  only  called  for  the  delivery  of  the  policy 
upon  the  payment  in  cash  of  one- half  the  premium  on  the  1st  of  July.  It 
also  appears  from  his  testimony  that  local  agents  were  permitted  to  hold 
policies  as  much  as  sixty  days.  The  testimony  of  Parrish  does  not,  in  our 
opinion,  establish  an  agreement  to  waive  the  prepayment  of  the  first  prem- 
ium but  only  shows  an  agreement  to  hold  the  policy  for  the  insured  until 
the  Ist  day  of  July,  and  then  to  deliver  it  upon  the  condition  that  he  paid 
one-half  the  first  premium  in  cash  and  executed  his  note  for  the  balance. 
If  he  had  rulied  solely  nupo  the  promise  of  Lucas  to  pay  on  the  Ist  day  of 
July,  there  was  no  reason  why  the  policy  was  not  delivered  when  Lucas 
came  and  examined  it  after  its  arrival  and  before  his  death. 

This  court  has  in  a  numl)er  of  cases  decided  that  where  a  local  agent  ao* 
cepted  a  note  in  payment  of  the  first  premium  due  upon  the  policy,  and  the- 
policy  itself  was  delivered  to  the  insured,  that  this  was  a  waiver  of  the  con- 
ditions of  the  policy  as  to  payment  in  cash,  and  was  binding  upon  the  com- 
pany. (National  Life  Ins.  Co.  v.  Tweddell.  33  Ky.  Law  Rep.,  881.)  They 
have  also  held  that  where  the  agent  of  a  life  insurance  company  collected 
the  premium  in  cash  at  the  date  of  the  application  and  issued  a  receipt 
therefor,  stipulating  for  insurance  from  the  date  of  the  receipt,  that  the  con- 
tract of  insurance  was  completed  by  the  approval  of  the  application,  and  a 
recovery  could  be  had  although  the  policy  was  not  actually  delivered  to  the 
beneficiary  prior  to  his  death.  (Lee  v.  Union  Mutual  Central  Life  Insurance 
Co.,  10  Ky.  Law  Rep.,  608.)  The  facts  of  this  case  do  not  bring  it  within 
the  rule  of  either  class  of  cases.  Here  there  was  neither  a  payment  of  the 
premium  or  a  delivery  of  the  policy;  but  a  mere  naked  agreement  to  hold 
and  deliver  the  policy  upon  condition  that  one-half  of  the  premium  waa 
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paid  in  cash  aod  a  note  executed  for  the  remainder.  It  seeniR  to  us  that  thi» 
case  falls  within  the  rule  announced  in  the  St.  Louis  Life  Insurance  Go.  v. 
Kennedy's  Adm'r,  60  Ky.,  450,  and  Blckerson's  Adm'r  v.  Pruential  SaviuKS 
Life  Assurance  Co.,  &c.,  91  Ky.  Law  Rep.,  611,  and  the  Mutual  Life  Ins. 
Co.  of  New  York  v.  Sinclair.  34  Ky.  Law  Rep.,  1543. 

BeiuK  of  the  opinion  that  the  testimony  wholly  fails  to  support  the  con- 
clusions reached  by  the  lower  court,  the  judgment  is  reversed  and  cause  re- 
manded for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 

Judge  Nunn  dissents. 


ALBIN  CO.-  V  CITY  OF  LOUISVILLE. 

(Filed  March  18,  1904.) 

Taxes— Board  of  Equalization— Constitutional  law— In  an  action  by  ap- 
pellee to  collect  taxes  of  appellant  the  contention  that  section  135  of  the  Con- 
stitution was  violated  because  the  Board  of  Equalization  acted  as  a  legisla- 
tive court,  was  not  sustained.  A  board  of  equalization  which  passes  on  th« 
question  of  the  value  of  property  listed  for  taxation  with  power  to  approve, 
or  increase  the  same  or  decrease  it  is  not  a  legislative  court. 

H.  M.  Lane  and  A.  T.  Burgevin  for  appellant. 

H.  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  was  a  suit  by  the  appellee  to  recover  taxes  upon  personal  property  of 
appellant  for  the  years  18^15,  18U6  and  1807.  The  following  defenses  were 
presented :  First,  a  traverse  denying  the  authenticity  of  the  tax  bills.  The 
city  proved  the  authenticity  of  the  bills  by  its  assessor,  and,  under  the  char- 
ter, a  prima  facie  case  was  thus  made  out,  which  was  not  overcome  by  the 
defendant.     (Section  S906  of  the  Kentucky  Statutes,  and  95  Ky.,  254. ) 

The  appellant,  by  the  second  paragraph  of  its  answer,  averred  that  it 
handed  in,  to  the  city  assessor,  schedules  of  its  property  subject  to  assess- 
ment for  city  taxes  for  the  years  1894,  ]8S)5  and  1896,  which  schedules  were 
brought  by  the  assessor  before  the  Board  of  Equalization  of  the  city,  and  the 
board  rejected  the  schedules  so  furnished  by  the  appellant,  and  arbitrarily 
fixed  the  amount  of  taxes  which  the  appellant  should  pay.  It  is  nowhere 
alleged  in  the  answer,  nor  in  any  pleading,  what  was  the  value  of  this  prop- 
erty as  contained  in  these  schedules  for  each  of  the  years,  nor  is  it  alleged 
that  these  schedules  were  sworn  to  l^efore  the  assessor  or  one  of  his  assist- 
ants, as  required  by  section  2988  of  the  Kentucky  Statutes. 

The  reply  denies  that  any  schedule  of  any  kind  was  handed  to  the  city 
assessor  or  to  one  of  his  assistants  by  the  appellant,  or  any  one  for  it,  for 
any  of  these  years.  We  are  of  the  opinion  that  the  defense  on  this  point  wai 
insufficient;  but  admitting  its  sufficiency,  it  appears  that  appellant  never 
complained  to  the  assessor,  but  appeared  before  the  Board  of  Equalization, 
upon  notice  from  the  board,  concerning  the  tax  for  1896  only.  The  board 
raised  the  valuation  after  hearing  the  appellant.  It  is  true  that  appellant 
claims  that  It  was  before  the  board  for  the  other  years,  but  it  did  not  estob- 
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lish  that  fact  to  the  satisfaotion  of  the  court,  nor  is  it  material,  since  it  does 
not  appear  that  the  assessment  was  increased  for  either  of  the  other  years 
over  the  amount  fixed  by  the  assessor. 

Appellant  alleged  that  the  action  of  the  Board  of  Equalization  in  flzing 
the  amount  of  taxes  which  it  should  pay  on  its  property,  **wa8  arbltraiy, 
contrary  to  the  evidence  before  it,  and  was  entirely  unsupported  by  the  evi- 
dence. ' '  It  was  not  stated  in  the  pleadings  in  what  manner  or  particular 
this  board  was  arbitrary,  except  that  it  rejected  the  evidence  of  appellant 
and  reached  its  conclusions  without  any  evidence.  It  may  be  that  the  con- 
clusion reached  appeared  arbitrary  to  appellant,  when,  in  fact,  it  was  not 
arbitrary,  but  it  admits  that  its  offlcres  appeared  before  the  board  and  testi- 
fied. This  board  had  the  right  to  give  such  weight  to  this  evidence  of  ap- 
pellant's oflScials  as  it  deemed  proper,  and  Jf,  upon  the  whole  facts  and  cir- 
cumstances presented,  it  fairly  concluded  the  assessment  made  was  proper, 
then  it  was  the  duty  of  appellant  to  pay  same.  The  statute  confides  these 
questions  of  value  to  the  Board  of  Equalization,  and  the  court  has  no  power 
to  review  its  conclusions  in  that  respect,  unless  the  Board  has  proceeded 
corruptly  or  fraudulently,  which  is  not  alleged  or  claimed  in  this  case. 

It  is  further  claimed  by  appellant  that  in  fixing  the  valuations,  the  Board 
of  Equalization  acts  as  a  legislative  court,  contrary  to  section  186  of  the 
Constitution,  which  section  reads  as  follows:  "No  courts  save  those  pro- 
vided for  In  this  Constitution  shall  be  established."  It  also  refers  to  the 
case  of  Pratt  v.  Breckinridge,  23  Ky.  Law  Rep.,  1856,  for  authority  to  sup- 
port its  contention.  The  direct  point  decided  in  this  case  was  simply  that 
the  State  Board  of  Contest,  composed  of  three  commissioners,  was  a  legisla- 
tive court,  within  the  meaning  of  this  section  of  the  Constitution. 

In  our  opinion,  this  decision  does  not  furnish  authority  for  holding  that 
a  mere  Board  of  Equalization,  which  passes  on  the  question  of  value  of 
property  lifted  for  taxation,  with  power  to  approve,  increase  or  decrease  the 
same,  is  a  legislative  court.  It  certainly  was  not  contemplated  by  the 
framers  of  the  Constitution  to  do  away  with  such  tribunals,  which  had 
never  before,  by  any  decision  of  this  court,  been  held  to  be  a  judicial  tri- 
bunal, or  vested  with  the  powers  and  duties  of  a  court.  If  the  legislature  is 
powerless  under  the  present  Constitutiou  to  provide  for  such  a  tribunal  as  a 
Board  of  Equalization,  then  the  whole  revenue  system  of  the  State,  counties 
and  municipalities,  must  give  way,  and  hereafter  when  a  question  is  made 
as  to  the  value  of  property  fixed  by  the  assessor  for  taxing  purposes,  the  only 
remedy  will  be  to  provide  for  an  appeal  to  the  regular  courts,  and  thereby 
make  the  judges  thereof  the  final  assessors.  In  our  opinion,  such  is  not  the 
proper  construction  of  section  135  of  the  Constitution. 
Wherefore,  the  judgment  of  the  lower  court  is  aflQrmed,  with  damages. 


EAST  JELLICO  COAL  CO.  v.  GOLDEN. 

(Filed  March  19,  lOlH— Not  to  be  reported.) 

1.  Damages— Master  and  servant— A  judgment  for  11,600  as  damages  for 
injuries  sustuinetl  by  appellee  as  a  result  of  rock  and  dirt  falling  upon  him 
from  the  roof  of  appellant's  coal  mine  will  not  be  disturbed  where  it  appears 
from  the  evidence  that  the  injury  occurred  in  a  part  of  the  mine  where  it 
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^was  Dot  the  duty  of  appellee  to  keep  the  roof  propped  so  as  to  prevent  its 
falling,  and  In  a  place  twenty  or  twenty-five  feet  from  the  point  where  he 
^was  engaged  at  work  at  the  time,  it  being,  therefore,  the  dut^y  of  the  appel- 
lant to  have  kept  the  roof  propped  so  as  to  prevent  the  roof  from  falling 
which  resulted  in  the  Injury  to  appellee. 

2.  Same— Negligence— In  an  action  against  appellant  for  damages  it  was 
the  province  of  the  jury  to  determine  whether  the  injuries  sustained  were 
oaused  by  the  negligence  of  it  or  appellee,  and  the  verdict  being  for  appellee, 
and  the  court  being  unable  to  say  there  was  no  evidence  to  support  the  ver- 
dict, it  will  not  be  disturbed. 

8.  Pleading— Variance— In  an  action  for  damages  where  the  petition  fixes 
the  place  of  the  accident  at  one  point,  but  the  proof  establishes  the  fact  that 
it  was  at  another,  no  objection  being  made  by  the  adverse  party  to  this 
proof  at  the  time,  the  variance  was  not  material  because  before  the  taking 
of  any  proof  the  plaintiff  offered  to  file  an  amendment  showing  the  true 
place  of  the  injury,  and  upon  th6  amendment  being  refused  proof  was 
ofTered  without  objection. 

James  D.  Black  and  P.  D.  Black  for  appellant. 

B.  B.  Golden  for  appellee. 

Appeal  from  Knox  Glroait  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  appeal  from  a  verdict  and  judgment  of  )1,500,  recovered  in  an 
action  by  appellee  against  appellant  in  the  Knox  Circuit  Court,  for  injuries 
to  his  person  by  the  falling  upon  him  of  a  rock  and  dirt  from  the  roof  of  ap- 
pellant's coal  mine,  where  appellee  was  at  the  time  at  work  "drawing 
stumps;"  it  being  averred  in  the  petition  that  his  injuries  resulted  from 
the  negligence  of  the  appellant  in  failing  to  keep  the  roof  of  its  mine  in  a 
safe  condition. 

There  can  be  no  doubt  from  the  evidence  but  that  appellee's  injuries  were 
both  painful  and  i)ermanent,  for  his  hip  and  spine  were  crushed  and  his 
person  otherwise  so  hurt,  as  to  produce  partial  paralysis  of  the  bowels,  and 
Impairment  of  his  general  health.  It  appears  from  the  record  that  in  mining 
operations,  large  blocks  or  stumps  are  left  in  certain, places  in  the  mines,  as 
supports  for  the  roof  over  the  room  in  which  the  miners  \vork,  with  spaces 
to  allow  passing  around  them.  When  the  coal  in  any  division  or  section  of 
the  mine  has  been  exhausted,  all  the  miners  are  withdrawn  from  that  par- 
ticular place,  and  the  stumps  or  pillars  are  taken  out  for  the  coal  they  con- 
tain. In  removing  them  props  of  timber  are  used  to  support  the  roof.  The 
removing  of  these  pillars  or  stumps  Is  called  "drawing  the  stumps,"  and  it 
is  a  work  of  more  or  less  danp^er. 

The  work  of  drawing  the  stumps  in  the  mine  of  appellant  was  solicited  by 
appellee  of  the  mine  superintendent,  Hansford,  who  informed  appellee  of 
the  danger  attending  it,  and  expressed  to  him  the  fear  that  he  was  not  suffi- 
-clently  skilled  in  mining  to  undertake  it,  but  appellee  told  him  that  he 
understood  the  danger  and  could  do  the  work,  and  his  employment  by  the 
superintendent  followed.  Appellee  then  began  and  proceeded  with  the 
work,  until  he  was  Injured  by  the  falling  upon  him  of  rock  and  dirt  or  slate 
from  the  roof  of  the  mine,  the  weight  of  which  was  about  one  thousand 
pounds.  Much  of  the  work  of  removing  the  stumps  was  done  by  blasting 
with  powder.     In  removing  the  stumps  it  was  the  duty  of  appellee  to  prop 
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the  roof  at  that  place  with  timbers  to  prevent  same  from  falling  when  left 
without  the  support  of  the  stumps,  but  it  was  the  duty  of  appellant  to  fur- 
nish timber  for  that  purpose.  The  point  of  difficulty  in  this  case  arises  in 
determining  from  the  evidence  whether  the  place  of  the  accident  was  in  that- 
part  of  the  mine  where  appellee  was  charged  with  the  duty  of  keeping  the 
roof  securely  propped,  or  at  a  point  where  it  was  the  duty  of  appellant  to 
do  so. 

If  the  debris  fell  upon  appellee  in  a  part  of  the  mine  which  did  not  include 
the  stumps  he  was  removing,  and  the  propping  of  which  he  was  not  charged 
with  the  duty  of  attending  to,  it  was  the  duty  of  appellant  to  keep  its  roof 
at  that  point  in  a  reasonably  safe  condition,  and  if  it  failed  to  do  so,  and  by- 
reason  thert'of  the  debris  fell  upon  and  injured  the  appellee,  such  failure 
was  negligence,  and  appellant  is  responsible  to  appellee  for  such  damages  as 
he  may  have  sustained  thereby.  But,  upon  the  other  hand,  if  the  place 
where  appellee  was  injured  was  a  part  of  the  mine  from  which  he  was  re- 
moving stumps,  it  being  his  duty  to  keep  the  roof  there  securely  propped,  if 
he  negligently  failed  to  do  so, 'and  by  reason  of  such  negligence  received  his 
Injuries,  appellant  is  not  liable  therefor.  Furthermore,  though  the  place  of 
the  accident  was  not  that  part  of  the  mine  from  which  appellee  was  remov- 
ing stumps,  but  was  a  part  thereof  that  appellant  was  required  to  keep 
propped,  if  it  was  in  such  close  proximity  to  that  part  of  the  mine  from 
which  appellee  was  removing  stumps,  as  to  be  affected  by  the  blasting  done 
by  appellee  upon  the  stumps,  and  the  blasting  caused  the  debris  by  which 
appellee  was  injured  to  fall,  when  it  would  not  otherwise  have  done  so,  the 
appellant  is  not  liable  therefor,  unless  its  mine  superintendent  knew,  or  by 
the  use  of  ordinary  care,  could  have  known  that  such  blasting  would  cause 
the  top  of  the  mine  at  that  place  to  fall,  and  with  such  knowledge,  or 
means  of  knowledge,  negligently  failed  to  guard  against  its  doing  so.  by 
more  securely  propping  the  same,  and  appellee  did  not  know,  or  by  the  use 
of  ordinary  care  could  not  have  known,  that  such  would  be  the  effect  of  the 
blasting. 

In  other  words,  it  was  the  primary  duty  of  appellant  to  keep  that  part  of 
its  mine  through  which  appellee  had  to  pass  to  reach  the  place  of  thestumps^ 
securely  propped  so  as  to  make  it  reasonably  safe  for  his  use,  but  after  in- 
forming him  of  the  danger  of  the  work  of  removing  the  stumps,  it  was 
under  no  duty  to  protect  him  in  that  part  of  the  mine  where  the  stumps 
were  situated,  from  danger  resulting  from  his  manner  of  doing  his  work. 
(Crabtree  Conl  Mining  Co.  v.  Sample's  Adm'r,  24  Ky.  Law  Rep.,  1705;  Ash- 
land Coal  Co.  V.  Wallace,  19  Ky.  Law  Rep.,  849;  Gibson  v.  Ry.  Co.,  46  Mo., 
163.) 

While  th  e  evidence  is  conflicting  as  to  the  place  of  the  accident,  we  think 
the  weight  of  it  conduced  to  establish  the  fact  that  it  occurred  at  a  point 
twenty  or  twenty-five  feet  from  the  stump  that  appellee  at  the  time  was  re- 
moving, and  in  a  part  of  the  mine  where  it  was  not  his  duty  to  prop  the 
roof  to  keep  it  form  falling. 

The  evidence  also  conduced  to  prove  that  the  falling  of  the  roof  was  caused 
by  the  blasting  done  by  appellee  upon  the  nearby  stump.  If  so,  the  appel- 
lant is  not  liable  unle<«s  it  was  shown  by  the  evidence  that  it  knew,  or  by 
the  use  of  ordinary  care  could  have  known,  that  the  blasting  would  cause 
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the  roof  to  fall,  in  time  to  have  secured  it  against  falling;  and  further  that 
appellee  did  not  know,  and  by  the  use  of  ordinary  care  could  not  have 
known,  that  the  blasting  would  have  siich  effect.  It  was  the  province  of 
the  jury  to  determine  whether  appellee's  injuries  were  caused  by  the  negli- 
gence of  appellant,  or  by  his  own  negligence.  They  found  that  appellant 
was  the  negligent  party,  and  as  we  are  unable  to  say  that  there  was  not 
some  evidence  to  support  the  verdict,  it  will  not  be  disturbed.  The  instruc- 
tions, though  not  in  full  accord  with  the  view  of  the  law  herein  expressed, 
were  more  favorable  to  appellant  than  was  proper,  for  they  in  effect  in- 
formed the  jury  that  appellee  was  not  entitled  to  recover,  even  if  the  accident 
occurred  in  that  part  of  the  mine  .where  appellee  was  not  at  work,  and 
where  appellant  was  alone  charged  with  the  duty  of  keeping  the  roof  of  it  a 
mine  in  a  safe  condition,  unless  it  knew  or  by  the  use  of  ordinary  care  could 
have  known  of  the  danger  to  appellee  from  overhanging  ruck  or  slate  at  the 
place  of  the  accident,  and  that  appellee  did  not  know  or  by  the  use  of  or- 
dinary care  could  not  have  known  of  such  danger,  in  time  to  have  prevented 
his  injuries.  As  we  have  already  stated,  it  was  the  duty  of  appellant  to 
keep  entrances  and  passways  in  the  mine  in  n  reasonably  safe  condition  for 
the  use  of  its  employes,  and  appellee  in  using  such  passways  had  the  right 
to  rely  upon  the  assumption  that  appellant's  mine  superintendent  had  prop-- 
erly  performed  his  duty  In  that  respect. 

It  Is  Insisted  for  appellant  that  there  can  be  no  recovery  In  this  case  be- 
cause it  is  alleged  in  the  petition  that  appellee  was  injun^d  In  the  main  en- 
trance of  appellant's  mine,  whereas  the  evidence  shows  It  was  received  m 
the  first  slUe  right  entrance,  and  that  the  variance  Is  fatal. 

We  can  not  accept  this  view  of  the  case.  It  Is  true  that  the  petition  fixes, 
the  place  of  the  accident  as  in  the  main  entrance,  and  that  the  proof  shows 
It  to  have  occurred  In  the  first  side  right  entrance,  but  no  objection  was 
made  to  the  evidence  by  appellant.  In  fact,  its  own  evidence  was  directed, 
to  showing  that  It  was  In  the  first  side  right  entrance. 

Section  129,  Civil  Code,  provides  that  ••no  variance  between  pleadings  and 
proof  is  material  which  does  not  mislead  a  party  to  his  prejudice  In  main- 
taining his  action  or  defense  upon  the  merits.  A  party  who  claims  to  have 
been  so  misled  must  show  that  fact  to  the  satisfaction  of  the  court;  and 
thereupon  the  court  may  order  the  pleadings  to  b&  amended  upon  'such 
terms  as  may  be  just."    (Gaines  v.  Deposit  Bank,  19  Ky.  Law  Rep.,  171.) 

Section  180,  Civil  Code,  provides  that  "If  such  variance  be  not  material,, 
the  court  may  direct  the  fact  to  be  found,  according  to  the  evidence,  and 
may  order  an  Immediate  amendment."    (Woodcock  v.  Farrell,  1  Met.,  437.) 

After  the  beginning  of  the  trial,  and  before  the  taking  of  the  evidence  had 
progressed  to  any  considerable  extent,  the  appellee  offered  to  file  an  amended 
petition  In  which,  among  other  things.  It  was  averred  that  the  Injury  to  his. 
person  occurred  In  the  first  right  side  of  the  main  entry,  but  the  lower  court 
refused  to  allow  the  amendment  to  be  filed.  Such  refusal,  under  the  cir- 
cumstances, was  error,  but  only  piejudicial  to  appellee.  In  view  of  the  offer 
to  file  the  amendment,  and  of  the  fact  that  without  objection  from  appel- 
lant, the  proof  was  allowed  to  be  made  to  show  the  true  place  of  the  acci- 
dent, just  as  if  there  was  no  issue  made  by  the  pleadings  on  that  point,  and 
of  the  further  fact  that  the  rights  of  the  appellant  were  not  prejudiced 
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thereby,  we  are  of  opinion  that  it  is  estopped  to  raise  the  question  of  Tari* 
ance  now  relied  on. 
For  the  reasons  indicated  the  judgment  is  affirmed. 


LOGSDBN  V.  WESTEBN  BRICK  CO. 

(Filed  March  18,  1901— Not  to  be  reported.) 

Damages — Instructions— In  an  action  by  appellant  attain st  appellee  for  the 
recovery  of  damages  sustained  by  receiving  injuries  resulting  by  the  fallins 
of  a  wall  of  dirt  upon  him  while  he  was  engaged  in  filling  a  gondola,  the 
•evidence  showing  that  the  place  was  not  a  safe  one,  which  fact  was,  or  could 
have  been  known  by  the  master,  and  was  unknown  to  plaintiff,  and  oould 
not  have  been,  known  by  him  with  ordinary  care,  an  instruction  should  hare 
been  given  embodying  this  view  of  the  law. 

J.  D.  Reed  and  W.  W.  Thum  for  appellant. 

O'Neal  &  O'Neal  and  Forcht  &;  Field  for  appellee. 

Appeal  from  Jefferson  •  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  sued  appellee  to  recover  for  personal  injurlcR  received  in  Its  ser- 
vice. The  testimony  tended  to  show  that  he  was  employed  in  appell^'a 
brick  yard  and  was  directed  by  the  foreman  to  go  to  another  part  of  the  yard 
than  that  in  which  he  was  at  work  and  assist  in  shoveling  some  dirt  In  cars. 
While  he  was  thus  engaged  near  a  high  bank  it  caved  in  on  him,  inflicting 
serious  injuries.  The  proof  was  conflicting  as  to  the  cause  of  the  caving  in 
of  the  bank.  The  jury  found  for  the  defendant.  The  chief  complaint  on 
the  appeal  relates  to  the  instructions  given  by  the  court,  which,  so  far  as 
material,  were  as  follows:  "The  court  instructs  the  jury  that  if  they  shall 
believe  from  the  evidence  that  while  the  plaintiff  was  at  work  in  the  pit  in 
the  evidence  mentioned,  the  defendant's  agents  or  servants  superior  to  the 
plajntiff  in  its  service  by  or  through  their  gross  negligence  caused  a  portion 
of  the  clay  bank  in  the.evidence  referred  to  to  fall  upon  him,  and  that  the 
plaintiff  thereby  sustained  the  injuries  by  him  alleged,  then  the  law  is  for 
the  plaintiff,  and  the  jury  should  so  find,  unless  the  jury  shall  believe  from 
the  evidence  that  the  plaintiff  by  negligence  on  his  part  so  far  contributed 
to  his  injury  that  but  for  such  negliengce  he  would  not  have  been  injured. 
In  which  hitter  event  the  law  is  for  the  defendant,  and  the  jury  should  8o 
find." 

It  is  complained  that  the  instruction  should  have  been  that  it  was  the 
duty  of  the  master  to  furnish  a  safe  place  for  the  servant  to  work  and  if  the 
place  was  dangerous  and  this  was  known  to  the  master  or  ought  to  have 
been  known  to  it  and  was  unknown  to  the  servant,  and  by  reason  of  this  he 
was  hurt,  he  could  recover.  (Ashland  Coal  and  Iron  Co.  v.  Wallace,  20  Ky. 
Law  Rep.,  853;  VanDyke  v.  Memphis.  &c.,  Co.,  24  Ky.  Law  Rep.,  1283.) 
When  the  case  was  befoi-e  us  originally  we  reached  the  conclusion  that  the 
instruction  given  by  the  court  was  correct  in  view  of  the  allegations  of  the 
petition;  but  upon  reconsideration  of  the  record  and  in  view  of  the  amended 
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petition  and  the  answer  we  oonolude  that  the  case  was  before  the  jury  on 
the  merits.  The  proof  for  the  plaintiff  shows  that  he  was  an  Inexperienced 
man,  had  been  In  the  pit  only  a  short  time,  and  was  working  under  the 
bank  about  eight  or  ten  feet  high,  shoveling  the  dirt  Into  a  gondola.  The 
bank  had  been  dug  Into  to  the  depth  of  about  three  feet  and  to  the  height  of 
about  two  and  a  half  feet,  and  one  witness  testified  that  when  the  accident 
happened,  he  saw  wooden  gluts  which  had  been  driven  Into  the  bank  above 
and  saw  a  negro  man  prying  the  bank  with  a  crow  bar  just  a  few  minutes 
befcAre  It  fell.  The  evidence  for  the  defendant  contradicted  this,  and  was  to 
the  effect  that  the  bank  was  moist  from  recent  rains  and  only  a  little  of  it 
fell  off,  and  plaintiff  was  not  hurt  much.  The  proof  for  the  plaintiff  war- 
ranted the  jury  In  concluding  that  the  place  assigned  to  the  plaintiff  to 
work  was  not  safe,  and  that  this  was  known  to  the  master,  or  could  have- 
been  known  to  it  by  the  exercise  of  ordinary  care,  and  was  unknown  to 
plaintiff,  and  could  not  have  been  known  to  him  by  ordinary  care.  An  In- 
struction submitting  the  case  to  the  jury  on  this  Idea  should  have  been 
given.    The  Instruction  quoted  should  not  have  been  given. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Whole  oourt  sitting. 

Judge  O'Rear  dissents. 


COMMONWEALTH,  BY.  &c.  v.  AYER  &  LORD  TIE  CO. 
(Filed  March  18,  1901-Not  to  be  reported.) 
Frank  A.  Lucas  for  appellants. 
Campbell  &  Campbell  for  appellee. 
Appeal  from  MoCracken  Circuit  Court. 
Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing r 

Section  4U1,  Revised  Statutes  of  the  United  States,  provides  that  the  home 
port  of  vessels  should  be  that  at.  or  nearest  to.  which  the  owner,  if  there  be 
but  one,  usually  resides.  Sections  4178  and  4884  require  that  the  name  of 
this  home  port  should  be  painted  upon  the  stern  of  the  vessels,  with  appro- 
priate penalty  for  disobedience.  The  act  of  1884  prescril)es  that  the  word 
"port,'^  as  used  in  sections  4178  and  4334,  In  reference  to  painting  the  name 
and  port  of  registered  or  licensed  vessels  on  their  sterns,  should  be  construed 
to  mean,  either  the  port  where  the  vessel  is  registered  or  enrolled,  the  place 
in  the  same  district  where  the  vessel  was  built,  or  where  one  or  more  of  the 
owners  reside. 

The  argument  of  counsel  for  appellee,  that  the  act  of  1884,  while  changing 
the  meaning  of  the  worti  ''port"  in  sections  4178  and  4334,  left  it  unchanged, 
as  used  in  section  4141,  amounts  to  this;  that  the  Congress  of  the  United 
States,  after  a  policy  continued  throughout  a  century,  requiring  the  name 
of  the  home  port  to  be  painted  on  the  stern  of  vessels,  suddenly  changed 
that  policy,  without  any  apparent  reason,  and  permitted  the  name  of  a  port, 
which  was  not  the  home  port,  to  be  painted  thereon. 

We  think  that  Congress  required  the  name  of  the  home  port  to  be  painted 
on  the  stern  of  the  vessel  for  a  wise  and  useful  purpose,  enabling  all  per- 
sons, who  had  dealings  with  them,  to  know  where  they  belonged;   and  we 
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«re  DOt  willing  to  lightly  adopt  a  oonstniotioD,  that  it  was  intended  Yjy  the 
aot  of  1884  to  leaye  the  place  where  the  owner  resides  as  the  home  port  of  the 
vessel,  and'yet  permit  the  name  of  another  port  to  be  painted  upon  the  stem. 
This  construction  would  not  only  fail  to  enable  persons  dealing  with  ves- 
sels to  know,  of  certainty,  their  home  port,  but  it  would  absolutely  mis- 
lead by  permitting  false  information  to  be  hung  out  under  goyernmenlal 
■sancfion. 
Petition  for.rehearing  overruled. 


LOUISVILLE  RY.  CO.  v.  MEGLEMERY. 

(Filed  March  18,  1904-Not  to  be  reported.) 

Falrleigh,  Straus  &  Fairleigh  and  Kohn,  Baird  &  Spindle  for  appellant. 

M.  A.,  D.  A.  &  J.  Q.  Sachs  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Judge  Hobson  delivered  the  following  response  to  petition  for  rehearing: 

On  a  reconsideration  of  instruction  four  asked  by  appellant,  we  conclude 
that  it  is  subject  to  the  criticism  made  by  appellee,  and  that  on  another 
trial  the  court  should  modify  it  so  as  to  read,  '*the  court  instructs  the  jury 
that  if  the  plaintiff  alighted,"  etc.  It  should  also  be  modified  in  the  next 
clause  so  as  to  read,  ''That  the  plaintiff  was  thereafter  injured  by  a  back- 
ward movement,*'  etc.  With  this  change  we  see  no  objection  to  the  instruc- 
tion, and  on  the  whole  case  we  think  a  new  trial  should  be  ordered.  Com- 
plaint is  made  of  the  petition,  and  complaint  is  also  made  of  the  answer, 
^ut  we  think  the  issue  Is  substantially  presented.  (L.  Sc  K.  R.  R.  v.  Har- 
TOd,  ante,  860. ) 

Petiiton  overruled. 


JONES  V.  COMMONWEALTH. 

(Filed  April  13,  1901— Not  to  be  reported.) 

Criminal  law— Evidence— The  defendant  being  on  trial  for  feloniously 
breaking  into  the  dwelling  house  of  J.  G.  Fusen  and  taking  two  sides  of 
bacon  and  a  ham  therefrom,  while  testifying  as  a  witness  on  his  own  behalf, 
was  asked  by  the  attorney  for  the  Common walth  this  question  :  *'Did  you 
on  the  former  trial  of  this  case,  when  you  were  convicted  of  this  offense, 
-swear  that  you  met  James  Bray  on  the  Sunday  night  that  yon  ssay  you 
started  back  home,  the  night  the  meat  was  said  to  have  been  found  in  your 
crib,"  which  the  court  required  defendant  to  answer  over  the  objection  of 
his  counsel,  but  after  the  examination  was  completed  the  court  admonished 
the  jury  that  the  form  of  the  question  was  improper,  and  that  they  should 
not  consider  the  fact  that  defendant  had  been  theretofore  convicted.  Held— 
While  the  question  was  improper  we  can  not  believe  in  the  face  of  the  ad- 
monition of  the  court,  that  it  uuuld  have  been  prejudicial  to  defendant. 

S.  B.  Dishman  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 


JONES  V.  COMMONWEALTH.  2063 

Appeal  from  Knoz  Cirouit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant  was  indicted  for  feloniously  breaking  into  the  dwelling 
"house  of  J.  G.  Fusen,  and  taking  therefrom  two  sides  of  bacon  and  a  ham, 
tj  the  grand  jury  of  Knox  county,  and  upon  his  trial  before  a  petit  jury 
was  found  guilty,  and  his  punishment  fixed  at  two  years  conQnement  in  the 
penitentiary.  Appellant  testified  as  a  witness  in  his  own  behalf,  and  upon 
cross  examination,  the  Commonwealths'  attorney  propounded  the  following 
•question  to  him  :  **Did  you  on  the  former  trial  of  this  case,  when  you  were 
-convicted  of  this  offense,  swear  that  you  met  James  Bray  on  the  Sunday 
night  that  you  say  you  started  back  home,  the  night  the  meat  was  said  to 
have  been  found  in  your  crib?'* 

The  defendant,  by  counsel,  objected  to  the  form  of  the  question,  which 
the  court  overruled,  and  required  him  to  answer.  He  thereupon  answered 
■as  follows:  "I  did  not  swear  on  the  former  trial  about  having  met  James 
Bray  on  that  night  because  nothing  was  asked  me  about  having  met  him. 
Bray  was  present  as  a  witness  on  the  former  trial,  but  did  not  testify." 

After  the  examination  was  completed,  the  trial  court  admonished  the  jury 
that  the  form  of  the  Commonwealth's  attorney's  question  was  improper, 
4ind  that  the  jury  should  not  consider  tte  fact  that  the  defendant  had  been 
theretofore  convicted,  nor  permit  it  to  have  any  weight  with  them  in  the 
decision  of  the  case.  It  is  insisted  for  the  appellant  that  the  admonition  to 
the  jury  by  the  trial  court  did  not  cure  its  error  in  failing  to  sustain  the  de- 
fendant's objection  to  the  form  of  the  question,  and  cite  the  case  of  Tully  v. 
Commonwealth,  18  Bush,  14S.  In  that  case  the  trial  court  permitted  the 
entire  record  of  a  previous  trial  to  be  read  to  the  jury ;  and  that  case  cer- 
tainly presented  a  very  different  question  from  the  one  at  bar.  While  it  was 
clenrly  improper  for  the  Commonwealth's  attorney  in  framing  his  question 
to  have  referred  to  the  fact  of  appellant's  conviction  upon  a  former  trial,  we 
can  not  believe  in  the  face  of  the  admonition  of  the  court  that  this  slip 
could  have  been  prejudicial  to  the  defendant.  In  Pierce  v.  Commonwealth, 
10  Ky.  Law  Rep.,  180,  the  defendant  was  on  trial  for  killing  one  Monroe, 
3nd  upon  the  trial  of  the  case  a  copy  of  an  indictment  against  the  defendant 
for  killing  one  Thomas  was  permitted  to  go  to  the  jury  over  the  defendant's 
objection;  but  before  the  conclusion  of  the  trial,  was  withdrawn,  and  the 
Jury  told  that  they  had  no  right  to  consider  it  for  any  purpose  in  making 
their  verdict.  Upon  appeal  this  error  was  relied  on  for  a  reversal,  but  this 
court  held  it  Insufficient,  saying:  "We  have  no  right  to  presume  that  appel- 
lant was  prejudiced  by  reading  that  indictment.  For  to  do  so  requires  the 
assumption  that  the  jury  disregarded  their  oath  and  duty  to  try  the  case 
According  to  the  evidence. ' ' 

We  are  of  the  opinion  that  this  error  does  not  afford  ground  for  reversal. 
A  reversal  is  asked  for  the  additional  reason  that  the  testimony  of  the  Com- 
monwealth was  not  sufficient  to  warrant  a  verdict  of  guilty.  It  was  very 
clearly  shown  by  the  testimony  that  the  dwelling  of  J.  G.  Fusen  was  broken 
into  on  the  night  of  January  19,  1903,  and  two  sides  of  bacon  and  a  ham 
taken  therefrom  while  the  family  were  absent;  and  that  Fusen  went  to  the 
house  of  appellant  and  informed  him  that  he  intended  on  the  next  morning 
to  have  every  man's  premises  on  the  creek  searched  for  the  missing  prop- 
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erty ;  aod  that  on  that  night  he  and  John  Jones,  a  brother-in-law  of  the  de- 
fendant,  went  to  his  premises*  saw  him  enter  his  stable,  heard  him  throwins" 
corn  up  against  the  walls  of  the  crib,  saw  him  emerge  from  the  stable, 
carrying  a  box  on  bis  shoulder,  which  he  set  down  in  the  field  and  began  to 
open;  that  Fusen  called  out  to  the  defendant,  and  fired  his  pistol;  that  de- 
fendant thereupon  took  to  his  heels,  and  an  examination  of  the  box  dis- 
closed  the  missing  meat.  They  also  went  to  the  stable  and  discovered  a  * 
hole  in  the  pile  of  corn  from  which  the  box  had  been  taken.  Whilst  the  de- 
fendant introduced  very  strong  evidence  conducing  to  prove  an  alibi,  we- 
think  there  was  sufiicient  evidence  on  which  to  found  the  verdict  of  the 
jury.  Upon  the  whole  case  we  perceive  no  error  prejudicial  to  the  substan- 
tial rights  of  the  defendant. 
Judgment  atlirmed. 


PRITCHETT  V.  CONTINENTAL  CASUALTY  CO. 
(Filed  April  18,  1904.) 

1.  Accident  Insurance— Ratable  indemnity— Installment  payments  of  pre- 
miums—Assignment of  wages— Forfeiture— Notice  to  company— Loss  of  foot 
—On  November  7,  1902,  appellant,  a  locomotive  engineer,  in  the  service  of 
the  N.  &  W.  Ry.  Co.  contracted  with  appellee  for  an  accident  policy  for  t750 
indemnity  against  the  loss  of  a  foot,  agreeing  to  pay  f61.84  premium  in  five 
equal  monthly  installments,  beginning  January  1,  1903,  and,  as  a  part  of 
the  contract  assigned  to  the  company  the  sun  of  151.84  of  his  claim  for  sal- 
ary against  said  N.  &  W.  Ry.  for  services  rendered  and  to  be  rendered,  pay- 
able in  installments  of  110.37  each,  the  first  installment  to  be  deducted  out 
of  his  wages  for  December,  1899.    These  installments  provided  for  his  in- 
surance for  ratable  periods,  the  first  for  two  months,  the  second  fur  three 
months,  the  third  for  three  months  and  the  fourth  for  five  months,  and  if 
the  first  four  were  paid  the  fifth  should  be  paid  by  the  railway  company  pro- 
vided appellant  remained  in  its  service  when  it  became  due.     In  default  of 
any  payment,  when  due,  all  rights  under  the  policy  to  be  void  and  can  only 
be  reinstated  by  tendering  payment  at  the  general  office,  and  no  claim  can 
be  made  between  date  of  forfeiture  and  reinstatement     In  case  appellant 
ceased  to  be  in  the  employ  of  said  railway  company  before  the  first  install- 
ment became  due  then  his  rights  to  cease,  unless  he  notified  the  secretary  of 
the  company  within  three  days  thereafter  and  remitted   said  installment. 
The  policy  was  issued  and  accepted.     Appellant  was  discharged  by  the  rail- 
way company  December  18,  190^,  and  was  paid   his  wages  except  tlO.37, 
which  he  left  in  the  hands  of  the  paymaster  for  appellee,  but  did  not  within 
three  days  thereafter  notify  appellee,  in  writing,  or  remit  to  it  the  first  in- 
stallment of  his  premium.    He  then  entered  the  service  of  the  C.  S.  Ry.  Co., 
and  on  January  29,  1908,  had  his  foot  cut  off  by  accident.    On  January  81, 
1903,  the  N.  &  W.  Ry.  Co.  paid  appellee  the  110.37,  which  it  had  retained 
out  of  appellee's  wages.    Held— On  these  facts  that  appellant  was  entitled 
to  recover  the  indemnity  of  1750  from  the  insurance  company. 

2.  Same— The  contract  sued  on,  not  being  a  Kentucky  contract,  is  not 
affected  by  the  provisions  of  our  statute. 

W.  Don  Forman  and  Forman  &  Forman  for  appellant. 

Breckinridge  &  Shelby  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Uobson. 

On  November  7,  1909,  appellant,  Pritchett,  who  was  a  locomotive  eDgineer 
In  the  service  of  the  Norfolk  &  Western  R.  R.  Co.,  at  Columbus,  O.,  applied 
to  appellee  for  an  accident  policy.  The  application  among  other  things 
contained  the  following: 

*'I  agree  to  pay  therefor  (that  is,  for  the  insurance  applied  for)  $51.84  id 
equal  installment  payments  of  110.87  without  notice;  the  flrst  installment 
payment  of  $10.37,  to  be  paid  on  the  1st  day  of  January,  li)03,  and  one  pay-^ 
ment  of  like  amount  due  the  same  day  of  each  of  the  next  succeeding  four 
months.  In  default  of  any  payment  being  made  by  12  o'clock,  noon,  stand- 
ard time,  of  the  day  when  due,  as  above  specified,  all  my  rights  under  said 
policy,  and  the  rights  of  the  beneficiary  thereunder,  shall  then  and  thereby 
become  void,  and  can  only  be  reinstated  by  tendering  payment  at  the  gen- 
eral ofiEice,  and,  if  accepted,  the  reinstatement  takes  effect  from  and  after  the 
date  of  such  payment,  and  no  claim  can  be  made  between  the  dates  of  such 
forfeiture  and  such  reinstatement.  Any  and  all  payments,  as  above  agreed^ 
may  be  deducted  from  any  claim  I  may  have  on  account  of  my  insurance. 

**I  agree  that  any  order  or  assignment  given  by  me  to  the  company  in  lieu 
of  the  installment  payments  above  stipulated  for,  shall  be  and  form  a  part 
of  my  contract  with  the  company,  and  that  the  company  does  not  accept  or 
incur  any  responsibility  for  the  collection  thereof." 

On  the  same  day  he  signed  and  delivered  to  it  a  paymaster's  order,  which 
reads  as  follows : 

"In  lieu  of  payments  provided  in  my  application  for  accident  insurance  in 
the  Continental  Casualty  Co.,  of  Chicago,  111.,  I  hereby  assign  to  said  com- 
pany the  sum  of  161.84  of  my  claim  against  the  N.  &  W.  Ry.  for  services 
rendered  and  to  be  rendered  by  me,  duo  and  payable  in  five  monthly  install- 
ments as  follows:  First  installment  of  $10.37.  to  be  paid  and  deducted  from 
my  wages  for  the  month  of  December,  1902;  second  installment  of  $lu.S7.  to 
be  paid  and  deducted  from  my  wages  for  the  month  of  January,  1903;  third 
Installment  of  $10.87,  to  be  paid  and  deducted  from  my  wages  for  the  month 
of  February,  1903;  fourth  installment  of  $10.37.  to  be  paid  and  deducted 
from  my  wages  for  the  month  of  March,  1£03;  fifth  installment  of  110.87.  It 
is  understood  and  agreed  that  the  installments  above  provided  for,  respec- 
tively, shall  provide  for  my  insurance  under  a  policy  to  be  issued  to  me  by 
said  company  and  bearing  even  date  and  number  herewith,  for  ratable 
periods,  to  wit:  The  first  installment,  two  months;  the  second  installment^ 
two  months;  the  third  installments,  three  months,  and  the  fourth  install- 
ment, five  months,  in  their  successive  order  as  herein  given;  with  the 
further  understanding  and  agreement  that  if  the  first,  second,  third  and 
fourth  installments  be  paid  when  due,  respectively,  the  fifth  installment 
shall  l)e  paid  by  the  railwi«y  company,  provided  I  remain  in  the  service  of 
said  railway  company  when  same  becomes  due. 

*'I  agree  that  failure  to  deduct  any  of  the  above  installments  by  said  pay- 
master, from  any  cause,  is  at  my  risk,  and  if  any  installment  be  not  de- 
ducted as  above  provided,  all  my  rights  and  rights  of  my  beneficiary  under 
said  policy  issued  to  me  shall  be  void.  I  hereby  waive  tor  myself  and  my 
beneficiary  under  said  policy  any  notice  of  the  payment  or  nonpayment  of 
any  installment  proivded  for,  and  I  further  agree  that  in  case  of  default 
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upon  any  of  the  above  installments,  the  same  may  be  deducted  from  my 
wages  in  any  succeeding  month,  at  the  option  of  said  Continental  Casualtr 
'Co.,  but  such  deduction  shall  only  reinstate  me  from  the  date  of  such  de- 
duction and  for  the  insurance  covered  by  it. 

"I  agree  that  should  I  l)e  discharged  from  or  cease  to  be  in  the  service  of 
said  railway  system  before  the  first  of  said  installments  becomes  due,  then 
all  my  rights  and  rights  of  my  beneficiary  in  said  policy  shall  immediately 
cease,  unless  I  notify  the  secretary  of  said  Continental  Casualty  Co.,  in 
writing,  within  three  days  after  leaving  said  service,  and  remit  said  in- 
stallment with  said  notice,  and  said  reinstatement  shall  take  effect  only 
from  the  date  of  said  company's  receipt  therefor.  No  agent  shall  alter  or 
waive  any  of  the  conditions  of  this  order." 

The  papers  were  forwarded  to  the  company,  and  at  its  office  in  Chicago  it 
i-sued  a  policy  of  date  Noveml)er  7,  HH)2,  insuring  Pritchett  for  twelve 
months,  among  other  things  in  the  sum  of  |750  against  the  loss  of  a  foot. 
The  policy  contained  thi.^  clause: 

*'The  consideration  for  this  policy  is  the  warranties  and  agreements  con- 
tained in  the  application  herefor,  which  Is  made  a  part  hereof,  and  the  pay- 
ing when  and  as  authorized  by  the  company  in  writing  of  the  premium 
specified  on  the  reverse  hereof,  or  in  the  insured's  assignment  of  wages  or 
order  on  the  piiymaster  therefor.     *    *    * 

"Ir.  is  furtiier  agreed  that  no  indemnity  shall  accrue  for  any  injury  sus- 
tained subsequent  to  any  default  in  the  payment  of  premiums  as  herein  piro- 
vided  and  previous  to  any  reinstatement  of  this  policy  which  may  subse- 
quently \m  effected." 

Prit<5hett  continue.!  in  th*  service  of  thj  Norfolk  &  Western  By.  Co.  until 
December  18,  J902.  when  he  was  discharged  by  it.  He  then  received  bis 
wages  due  him  from  the  company,  except  the  sum  of  |i0.87,  which  be  left 
in  the  hands  of  the  paymaster  for  appellee,  pursuant  to  the  order  he  bad 
given,  quoted  above;  but  he  did  not  within  three  days  after  leaving  the  ser- 
vice notify  the  appellee  in  writing  and  remit  to  it  the  first  installment  of 
Ills  premium.  He  then  entered  the  service  of  the  Cincinnati  Southern  Ry. 
and  at  liexington,  Ky.,  on  January  20,  1903,  had  his  foot  cut  off  in  an  acci- 
dent. On  January  SI  the  Norfolk  &  Western  Ry.  Co.  paid  appellee  the 
$10.37.  which  it  had  retaineii  out  of  Pritchett's  December  wages.  On  these 
facts  Pritchett  sued  appellee  to  i-ecover  the  indemnity  of  |750,  and  it  pleaded 
in  defense  of  the  action  that  he  had  ceased  to  be  in  the  service  of  the  Norfolk 
&  Western  Ry.  Co.  before  the  first  installment  of  his  premium  became  due, 
and  that  he  had  failed  to  notify  it  in  writing  within  three  days  after  leaving 
the  service,  or  to  remit  the  first  installment  with  the  notice,  setting  out  the 
clause  of  the  paymaster.s  order  providing  that  in  this  event  the  policy  should 
immediately  cease,  and  alleging  that  the  policy  was  not  in  force  at  the  time 
of  the  accident  in  which  the  plaintiff  lost  his  foot.  The  court  held  the  plea 
g3od,  and  dismissed  the  pi'titlon.     The  plaintiff  appeals. 

The  application,  the  paymaster's  order  and  the  policy  are  all  dated  Novem- 
ber 7.  Kuch  of  the  papers  was  manifestly  made  with  a  view  to  the  other 
two,  and  all  three  must  lye  read  together,  as  one  instrument,  in  determining 
their  meaning.  While  it  is  stipulated  in  the  application  that  the  first  in- 
stallment of  the  premium  is  to  be  paid  on  the  first  day  of  January,  1908,  it 
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Is  stipulated  in  the  paymaster's  order  that  in  lieu  of  the  payments  provided 
tor  in  the  application  the  insured  assigns  to  the  company  his  claim  against 
the  Norfolk  &  Western  Ky.  for  services  rendered  and  to  be  rendered  by  him 
in  five  monthly  installments,  four  to  be  deducted  from  his  wages  for  the 
months  of  December,  January,  February  and  March ;  the  fifth  installment 
to  be  paid  later.  The  insured  was  not,  therefore,  in  default  in  the  payment 
of  the  first  installment  of  the  premium,  and  no  defense  is  made  by  the  com- 
pany on  the  ground  that  this  money  was  not  paid  to  it  by  the  railway  com- 
pany until  January  81.  For  the  assignment  of  the  claim  on  the  railroad 
-company  under  the  paymaster's  order  being  in  lieu  of  the  payments  specified 
in  the  application,  the  company  took  the  assignment  and  agreed  to  look  to 
the  railroad  company  for  the  money,  provided  the  assured  left  the  amount 
out  of  his  December  wages  in  the  hands  of  the  railroad  company  for  it.  It 
is  stipulated  in  the  order  that  the  failure  of  the  paymaster  to  deduct  any  of 
the  installments  from  his  wages  Is  at  his  risk,  and  if  any  installment  is  not 
deducted  all  rights  under  the  policy  shall  cease,  but  there  is  no  provision  as 
to  the  time  when  the  railroad  company  is  to  pay  appellee,  and  the  necessary 
effect  of  the  contract  is  that  the  insured  is  not  affected  *by  the  delay  of  the 
railroad  company  in  paying  over  the  money  after  it  has  Ijeen  deducted. 
"When,  therefore,  appellee  was  hurt,  he  was  not  in  default  in  the  payment  of 
any  part  of  the  premium.  The  second  installment  was  not  due  until  Feb- 
ruary 1.  He  had  done  all  he  was  required  to  do  as  to  the  first  installment  if 
he  had  remained  in  the  service  of  the  Norfolk  &  Western  Ry.  Co.  But  he 
liad  not  remained  in  the  service  of  that  company,  and  the  question  to  be  de- 
termined is  what  effect  shall  be  given  to  the  clause  of  the  contract  providing 
•that  if  he  left  the  service  of  the  railroad  company  before  the  first  installment 
became  due,  then  all  rights  under  the  policy  should  cease,  unless  he  notified 
appellee  in  writing  within  three  days  after  leaving  the  seruice  and  remitted 
that  installment  with  the  notice.  It  will  be  observed  that  this  clause  only 
refers  to  his  leaving  the  service  of  the  railway  oompany  before  the  first  in- 
stallment became  due.  If  he  left  the  service  of  the  oompany  after  the  first 
installment  became  due,  it  has  no  application.  In  that  event,  he  was  re- 
-quired  to  give  no  notice  of  his  leaving  the  service  of  the  railroad  company 
in  order  to  preserve  his  rights.  It  was  certainly  not  contemplated  by  the 
contract  that  when  the  railroad  company  retained  in  its  hands  the  first  in- 
fitallment,  the  insured  was  also  to  remit  the  amount  to  appellee  with  a  no- 
tice stating  that  he  had  left  the  service  of  the  railroad  company.  While  the 
proper  construction  of  the  contract  is  a  matter  of  difficulty,  taking  It  as  a 
"Whole  we  think  it  evident  that  this  clause  was  only  inserted  as  a  security 
for  the  payment  of  the  first  installment.  The  contract  is  an  unusual  one. 
It  took  effect  from  November  7,  and  yet  nothing  was  to  be  paid  upon  it  until 
the  insured's  December  wages  were  earned,  and  then  he  was  to  leave  in  the 
hands  of  the  railroad  company  the  amount  of  the  first  installment.  If  be 
had  left  the  service  of  the  railroad  company  before  the  month  of  December 
appellee  would  have  had  no  security  for  the  payment  of  Its  money,  and  yet 
would  have  been  compelled  to  carry  the  risk  until  default  was  made  in  the 
payment  of  the  first  installment  but  for  this  clause  of  the  contract.  It, 
therefore,  recjnired  him,  if  he  left  the  service  of  the  company,  at  once  to 
«lve  notice  to  it  of  that  fact,  and  immediately  pay  the  first  installment. 
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It  is  stipulated  in  the  order  Dot  only  that  the  failure  of  the  paymaster  to 
deduct  the  installments  from  his  wages  was  at  his  risk,  but  also  that  if  any' 
installment  was  not  deducted  as  therein  provided,  all  rights  under  the  policy^ 
should  be  void.  When,  therefore,  Pritchett  settled  with  the  railroad  com- 
'panj  on  December  18  he  was  bound  to  leave  the  amount  of  the  first  install- 
ment in  its  hands,  or  lose  all  rights  under  the  policy.  When  the  dedactioz> 
was  made  the  railroad  company  held  the  money  for  appellee.  The  contrad^ 
is  silent  as  to  when  the  deduction  from  his  wages  should  be  made,  and  neces- 
sarily means  that  this  should  be  done  when  his  wages  for  the  month  should 
be  settled.  It  is  immaterial  whether  the  settlement  was  made  before  ot^ 
after  the  1st  of  January.  The  first  installment  became  due  out  of  his  wage» 
when  his  wa^es  for  December  were  settled  by  the  railroad  company,  and  If  it^ 
was  not  then  deducted  the  policy  ceased.  It  is  not  stipulated  that  if  he  should 
be  discharged  before  the  first  installment  was  paid,  then  notice  in  writing-' 
in  three  days  must  be  given,  accompanied  with  a  remittance  of  the  first  In- 
stallment. The  words,  "before  the  first  of  said  installment  becomes  due,*' 
are  evidently  used  with  reference  to  the  preceding  part  of  the  order  by 
which  his  wages  so  far  as  necessary  ai*e  assigned  to  appellee  in  lieu  of  the- 
payments  provided  for  in  the  application.  The  meaning  of  che  clause  is.  If 
he  should  leave  the  service  of  the  railroad  company  without  leaving  the  ftrst 
installment  in  its  hands,  he  must  then  give  the  notice,  and  remit  with  it 
the  amount;  for  in  that  event  appellee  would  have  no  security  for  its  money. 
To  hold  that  he  lost  his  insurance  unless  he  left  the  amount  in  the  hands  of 
the  railroad  company,  and  also  lost  it  if  he  did  not  in  addition  remit  the 
amount  to  appellee  himself  in  three  days,  would  be  to  force  him  to  pay  tbis- 
installment  twice  to  preserve  his  rights.  Contracts  must  be  construed  rea- 
sonably, and  in  case  of  doubt  conditions  like  this  are  construed  against  tbe^ 
insurer,  for  he  prepares  the  contract  and  his  liability  should  not  be  defeat€il 
by  doubtful  phrases.  The  purpose  of  the  contract  is  indemnity,  and  the  in- 
sured wiU  iiot  be  adjudged  to  have  lost  his  indemnity  unless  this  is  the  fair 
meaning  of  the  contract.  The  giving  of  the  notice  that  he  had  left  the  ser- 
vice of  the  railroad  company  and  the  remitting  of  the  amount  of  the  firsts 
installment  with  the  notice  stand  together.  He  was  not  required  to  give- 
the  notice  unless  he  was  also  required  to  remit  the  amount  of  the  first  in- 
stallment with  it.  There  was  no  necessity  for  him  tiO  remit  to  appellee- 
money  which,  by  the  terms  of  the  contract,  he  had  left  in  the  hands  of  the- 
railroad  company  for  it,  and  as  the  remittance  was  to  accompany  the  no- 
tice, when  no  remittance  was  require<l,  no  notice  need  be  given.  The  notice- 
only  went  with  the  remittance.  The  policy  is  silent  upon  the  subject.  The 
condition  is  inserted  only  in  the  order  assigning  the  wages,  and  apparently^ 
relates  merely  thereto.  It  does  not  appear  to  have  been  regarded  as  material 
what  railroad  company  the  insured  worked  for,  for  no  notice  was  required 
if  he  left  the  service  of  the  railroad  company  after  the  first  installment  be- 
came due,  thus  showing  that  the  insurer  intended  to  guard  only  agftinst  the- 
loss  of  its  security  for  the  payment  of  the  first  installment.  In  Lyon  v. 
Travelers  Insurance  Co.,  54  Am.  B.,  357,  the  court  said  of  a  similar  con- 
tract, where  the  railroad  company  had  not  paid  over  the  money:  *'It  is  true- 
nonpayment  of  the  premium  for  any  one  of  the  periods  suspends  the  enforce- 
ment of  the  policy;  but  the  insured  in  a  case  like  this,  when  he  has  provided. 
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Tor  the  payment  when  due  and  the  premium  made  is  In  the  possession  of  the 

defendant,  or  under  its  control,  payment  will  be  deemed  to  have  been  made 
until  the  Insured  is  notilied  by  the  defendant  to  the  contrary." 

In   Fidelity  and  Casualty  Co.  v.  Johnson,  80  L.  B.  A.,  906,  the  court,  In 

■ireBponse  to  a  similar  defense,  said:  'The  assured's  duty  as  to  the  payment 
"Was  fully  performed  when  he  left  the  installment  in  the  hands  of  the  pay- 
master.*'   (1  Coy..  24d;  Eury  v.  Standard  Ins.  Co.,  10  L.  B.  A.,  684.)    The 

-oase  of  Travelers  Insurance  Co.  v.  Bane,  85  Ky.,  677,  was  where  the  in- 
eured  was  in  default  in  the  payment  of  his  premiums.    So  also  are  the  cases 

-of   MoMahon  v.  Travelers  Ins.  Co.,  77  Iowa,  8S9;  Landis  v.  Standard  Ins. 

<Jo.,  6Ind.  A  pp.,  502. 

We,  therefore,  conclude  that  the  clause  relied  on  by  the  defendant  does  not 

-defeat  a  recovery  where  the  amount  of  the  first  installment  was  deducted 
#rom  the  December  wages  and  left  in  the  hands  of  the  railroad  company  for 
appellee.  The  contract  sued  on  not  being  a  Kentucky  contract,  is  not 
•affected  by  the  provisions  of  our  statute. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 

-ivith  this  opinion. 


WOODLAND  CEMETEBY  CO.  v.  ELLISON. 

(Filed  April  13.  1904— Not  to  be  reported.) 

Appeals— Judgment— Where  upon  the  return  of  a  case  to  the  lower  court 
'Where  the  value  and  use  of  certain  property  is  in  controversy  such  value  and 
cise  was  determined  as  directed  in  the  reversal  of  the  case,  and  a  judgment 
-entered  by  the  chancellor  in  accordance  therewith,  the  finding  of  the  chan- 
•oellor  will  not  be  disturbed. 

B.  S.  Crawford  for  appellant. 

Tye  &  Denhara  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  facts  of  this  case  are  set  out  in  the  opinion  on  the  former  appeals. 
<Flnley  v.  Hill,  19  Ky.  Law  Bep.,  939;  Woodland  Cemetery  Co.  v.  Elli- 
son, 33  Ky.  Law  Bep.,  3222.)  When  the  case  was  last  here  the  court  said, 
after  holding  that  the  sale  to  Ellison  was  void:  "But  inasmuch  as  the  cor- 
poration has  received  the  benefit  of  his  purchase  money,  they  should  be 
required  to  repay  it  to  him.  The  court  will  ascertain  the  value  of  the  use  of 
the  property  by  Ellison  and  the  damages  done  to  it,  if  any,  by  him,  and  set 
it  off  against  the  interest  and  purchase  price." 

On  the  return  of  the  case  to  the  circuit  court  proof  was  taken  by  the  parties 
on  the  questions  indicated,  and  on  final  hearing  it  was  adjudged  that  Kllison 
had  done  no  damage  to  the  land,  and  judgment  was  entered  in  his  favor  for 
bis  purchase  money  with  interest,  subject  to  a  credit  of  $5  a  year  for  the  use 
of  the  land.  The  plnintiifs  again  appeal.  The  rule  is  that  ordinarily  the 
chancellor  will  nob  order  a  cemetery  sold;  but  there  were  only  two  graves 
on  the  land  bought  by  Ellison,  and  the  cemetery  company  had  not  paid 
Freeman  the  purchase  money.  Freeman  had  a  lien  on  the  land  for  his  pur- 
chase money,  and  when  Ellison  paid  Freeman  he  became  entitled  by  sub- 
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stltution  to  the  benellt  of  Freeman's  Hen,  for  the  cemetery  company  and 
those  who  bought  from  them  took  subject  to  Freeman's  lien,  and  this  was 
not  divested  by  the  payment  made  by  Ellison  to  Freeman  in  his  purchase 
from  the  company.  The  proof  sustains  the  chancellor's  finding  that  the 
land  is  in  as  good  condition  as  when  received  by  Ellison.  While  he  cut  some 
trees  from  it,  he  also  put  the  land  in  grass.  The  trees  were  not  well  suited 
for  shade,  and  if  shade  trees  are  desired  they  can  be  set  ont.  The  cleaning 
up  of  the  land  and  getting  it  in  grass  were  of  as  much  value  to  it  as  the 
trees  which  were  cut. 

The  court  properly  allowed  Ellison  interest.  The  proof  as  to  whether  the 
money  was  tendered  to  him  was  contlicting.  But,  admittedly,  the  tender 
was  not  kept  good.  A  t^^nder  to  l)e  effective  must  be  kept  good.  Besides,  ic 
was  held  on  the  last  appeal  that  Ellison  was  entitled  to  his  money,  with  in- 
terest, and  that  opinion  is  the  law  of  the  case.  The  proper  method  of  com- 
puting rents  in  the  case  of  vendor  nnd  vendee  where  the  sale  is  rescinded  is 
ft  matter  of  some  difllculty.  It  depends  somewhat  on  the  facts  of  e-nch  case, 
the  effort  being  as  nearly  as  possible  to  place  the  parties  in  .statu  quo,  and 
do  justice  between  them.  The  proof  is  conclusive  that  Ellison  spent  a  good 
deal  on  the  land.  He  improved  it  on  the  Idea  that  it  was  his,  and  got  very 
little  out  of  it.  He  wns  allowed  nothing  for  his  Improvements  or  expenses. 
On  all  the  facts,  and  giving  some  weight  to  the  chancellor's  judgment,  we 
conclude  that  we  ought  not  to  disturb  his  finding  on  the  question  of  rents. 

Judgment  affirmed. 


McKOWX  V.  GETTYd  &  GILBEUT. 

(Filed  April  IP,  1904— Not  to  be  reported. ) 

Contracts— Sale  by  broker— Appellant,  a  Louisville  broker,  wired  appel- 
lees, St.  Louis  brokers,  offering  to  sell  them  5,000  oases  tomatoes,  futures, 
at  so  much,  which  offer  was  accepted,  and  the  details  of  the  transaction  com- 
pleted by  letters  between  them.  Appellant  failing  to  carry  out  his  contract, 
appellees  had  to  fill  their  contracts  made  as  a  result  of  this  one,  at  advanced 
prices.  In  an  action  by  appellees  against  appellant  for  the  amount  they 
lost  by  reason  of  his  failure  to  perform  his  contract.  Held— that  the  contract 
to  deliver  the  tomatoes  at  the  price  naiued  was  absolute  and  appellees  are 
entitled  to  recover  upon  it. 

R.  C.  Kinkead  for  appellant. 

W.  W.  &  J.  R.  Watts  for  appellees. 

AppetU  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  W.  M.  McKown.  is  a  merchandise  broker  in  the  city  of 
Louisville,  Ky.  The  appellees.  Gettys  &  Gilbert,  are  engaged  in  the  same 
business  in  St.  Louis,  Mo. 

On  the  9th  day  of  July.  IPOl,  the  appellant  telegraphed  to  appellees  as  fol- 
lows: "We  offer  for  immediate  reply  by  wire  6.000  cases  of  3  lb.  standard 
tomatoes  futures.  77 »v  cts.  delivered  East  St.  Louis,  regular  terms.  St. 
Louis  proper  2  cts.  hundred  higher."    Upon  receipt  of  which  appellees  wired 
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£ftppel]ant:  *'Will  take  5.UC0  cases  8  lb.  standard  tomatoes  futures,  771^  cts. 
<lelivered  East  St.  Louis.    Quote  more." 

''SeTenty- seven  and  one  half  cents"  meant  per  dozen  cans,  there  being 
t^vro  dozen  cans  in  each  case.  By  "futures"  was  meaub  tomatoes  which  had 
xiot,  at  the  time  of  the  contract,  been  packed,  the  packing  season  not  open- 
ing until  some  time  after  the  dates  of  the  telegrams,  and  ending  late  in  the 
fall. 

Immediately  after  wiring  their  reply,  appellees  wrote  appellant  as  follows: 

"St.  Louis,  Mo.,  July  10,  1901. 
••W.  H.  McKown, 

"Louisville,  Ky. : 
"Gentlemen— Your  telegram  received,  quoting  6,0<K)  cases  3  lb.  future  In- 
diana tomatoes  at  77>*j'  cts.  delivered  E.  St.  Louis.  We  wired  you  promptly 
that  we  would  take  the  5,000  cases  with  division  of  brokerage,  and  now 
await  your  confirmation  with  contracts.  Kindly  write  us  full  particulars 
in  regard  to  the  factory,  giving  us  all  the  information  you  can  as  to  theiif 
responsibility,  character,  etc. ;  aUo  endeavor  to  get  the  privilege  of  label, 
allowing  $1  per  thousand,  if  it  should  be  deslmble.  Give  us  an  80  per  cent, 
contract  guaranteed.     If  you  have  anything  more  to  offer  in  future  tomatoes, 

please  wire  us  promptly. 

"Yours  truly, 

"GETTYS  &  GILBERT.'' 

On  the  12th  of  July,  appellant  wrote  appellees  as  follows : 

"Louisville,  Ky.,  July  12,  1901. 
'* Messrs.  Getty s  &  Gilbert, 

'"St.  Louis,  Mo.  : 
"Gentlemen— So  far  we  have  succeeded  in  placing  5, COO  cases  tomatoes  for 
your  account  with  the  Lexington  Canning  Co.,  Lexington,  Ind.,  and  will 
furnish  the  regular  association  contract  for  these  goods.  These  good  people 
are  thoroughly  responsible,  and  puck  a  nice  line  of  goods,  and  you  need  an- 
ticipate no  fears  in  reference  to  them.  Ple^ise  send  us  the  names  of  the  sev- 
eral buyers,  and  we  will  have  contracts  made  outi  accordingly.     ♦    *    * 

"Yours  truly, 

"W.  M.  McKOWN." 

Within  two  or  three  days  after  the  receipt  of  thi.s  letter,  appellees  claim  to 
have  resold  the  tomatoes  to  various  parties,  thereby  obligating  themselves  to 
deliver  the  goods  to  their  customers  at  the  proper  time. .  Afterwards,  the 
Lexington  Canning  Co.  repudiated  the  contract  for  the  tomatoes,  which 
appellant  assumed  to  make  lor  it,  and  consequently,  at  the  end  of  the  pack- 
ing season,  appellees  were  compelled  to  go  upon  the  open  market  and  pur- 
chase other  tomatoes  at  a  largely  advanced  price,  in  order  to  fill  the  contracts 
they  had  made  based  upon  the  supposition  that  they  would  in  due  time  re- 
ceive the  6,000  cases  from  the  Lexington  Canning  Co. ;  after  which,  they  in- 
stituted this  action  against  appellant,  setting  up  in  their  petition  substan- 
tially the  foregoing  facts,  and  alleging  that,  at  the  time  they  were  forced  to 
purchase  the  tomatoes  to  supply  their  customers,  the  market  price  had  ad- 
vanced from  771^7  cents  per  dozen  cans  to  Si.  16  per  dozen  cans,  and  that  they 
had  by  reason  of  appellant's  breach  of  contract,  been  damaged  in  the  sum  of 
$3,760,  that  being   the  difference  between   the  contract  price  at  which  they 
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bad  purchased  them  of  appellant  and  the  market  prloe  which  they  had  t^een 
ioroed  to  pay  because  of  his  failure  to  comply  with  the  terms  of  the  contract. 
Appellant,  In  his  answer,  admitted  the  sending  of  the  tele^^ram,  and  the 
receipt  of  the  answer  thereto,  above  quoted,  but  denied  that  it  oonstltuted  a 
contract  of  sale  between  him  and  appellees,  and  also  denied  the  material 
allegations  of  the  petition.    By  a  seoond  paragraph  in  his  answer,  he  alleged 
that  the  transaction   between  him  and  appellees  was  merely  the  business 
of  broker  with  broker,  and  not  intended  by  him,  or  understood  by  them,  to 
be  an  absolute  sale,  but  that  it  was  onlj  an   offer  on  his  part  of  goods, 
which,  upon  acceptance  by  them,  had  to  be  reported  to  his  principal*  the 
Lexington  Canning  Co.,  and  approved  and  ratified  by  it  before  it  constituted 
a  contract  of  sale;  all  of  which  appellees  well  knew  and  understood  at  the 
time;  that  thvj  well  knew  that  it  was  then,  and  is  now,  *'a  custom  and  osa^ 
of  trade,  particularly  applicable  to  the  business  carried  on  by  the  plaintilTs 
<appellees)  and  this  defendant  (appellant)  that  brokers'  quotations  of  prices 
are,  and  were,  subject  to  change  or  revocation,  and  that  no  quotation  offered 
by  one  engaged  in  the  business  that  this  defendant  and  plaintiffs  were  at 
the  time  mentioned  engaged,  are  binding  either  upon  the  broker  or  prin- 
cipal until  reported  by  the  broker  to  the  principal,  and  the  acceptance   of 
such  quotation  formally  had  by  the  principal.    That  this  defendant  (appel- 
lant) states  that  he  did  report  to  his  principal,  the  Lexington  Canning  Cou. 
the  conditional  acceptance  of  the  quotation  on  the  tomatoes  as  mentioned  in 
the  petition,  and  that  said  principal  declined  to  accept  said  offer,  or  to  enter 
Into  any  contract  whatever  with  plaintiffs,  or  to  ship  or  to  deliver  to  said 
plaintiffs  any  of  the  tomatoes  as  set  out  in  the  petition.    Defendant  further 
states  that  there  never  was  any  contract  by  this  defendant  to  deliver  to  the 
plaintiffs  any  of  the  tomatoes  or  goods  mentioned  in  the  petition,  except  on 
the  ratification  and  confirmation  of  such  price  by  bis  principal,  the  Lexing- 
ton Canning  Co.,  which,  as  hereinbefore  stated,  they  refused  to  acoepc  or 
ratify  or  confirm. " 

By  reply  appellees  controverted  all  of  the  aflarmative  allegations  of  the  an- 
swer, thus  completing  the  issues.  A  trial  resulted  in  a  veidict  in  favor  of 
the  appellees  in  the  sum  of  tl.250,  of  which  appellant  is  now  complaining. 

The  testimony  of  appellees  fully' sustain  their  theory  of  the  case,  that  they 
regarded  the  telpgram  from  appellant  to  them,  and  their  reply  thereto,  as 
an  absolute  contract,  just  as  it  appears  on  the  face  of  the  transaction,  al- 
though they  did  not  know  whether  appellant  was  acting  for  himself,  or  was 
dealing  for  another.  The  correspondence  between  the  parties,  which  Is  in 
evidence,  beginning  with  the  letter  of  the  12th  of  July  from  appellant,  shows 
that  he  considered  that  the  Lexington  Canning  Co.  was  bound  by  the  con- 
tract, evidenced  by  the  telegrams;  on  July  17,  he  wrote:  '*In  reference  to 
the  Lexington  matter,  we  feel  that  we  are  fully  right,  and  we  propose  to 
stand  just  as  pat  on  this  deal,  as   if  we  had  their  signature  to  a  contract. 

"We  have  their  word,  to  sell  the  goods;  we  have  their  letter  of  acceptance 
at  the  price  quoted  you;  the  only  thing,  their  acceptance  was  for  another 
party  than  your  good  selves;  but  we  had. a  perfect  right  to  change  the  buyer 
even  after  the  contract  was  passed,  and  we  propose  to  hold  them  for  their 
trade. ' ' 

On  the  subject  of  its  liability  on  the  contract  made  by  him,  appellant 
wrote  to  the  Lexington  Canning  Co.  on  the  17th  of  July,  1901: 
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* 'Referring  again  to  the  question  of  your  position  in  relation  to  6,000  oases 
^  lb.  tomatoes.  We  beg  to  advise  yoa  that  we  have  two  other  transactions 
that  were  going  through  at  the  same  time;  they  were  similar  to  yours.  Both 
of  these  packers  have  forwarded  their  contracts,  one  of  them  getting  his 
contract  here  only  this  morning.  Now,  we  trust  you  will  look  at  the  fair- 
ness of  this  deal,  and  will  forward  your  contract  immediately  for  signature 
of  the  buyer,  and  thus  save  expense  and  annoyance  of  trouble  to  yourselves 
-and  to  the  buyer." 

In  his  testimony  appellant  said,  frankly,  he  had  no  authority  to  bind  the 
liezington  Canning  Go. ,  and  it  was  not  bound  to  appellees  by  his  acts  in 
the  transaction  involved  in  this  litigation.  By  his  telegram  to  appellees, 
and  their  acceptance  of  its  terms,  appellant  made  with  them  what  purported, 
on  its  face,  to  be  an  absolute  contract  to  deliver  the  tomatoes  at  the  price 
named;  by  his  letter  of  the  12th  of  July,  1901,  he  represented  to  them  that 
he  had  placed  their  order  with  the  Lexington  Canning  Co.  All  that  appel- 
lees desired  was  a  responsible  principal,  and  it  was  immaterial  whether  ap- 
pellant or  the  Lexington  Canning  Co.  occupied  that  position.  As  It  turned 
out  that  appellant  had  no  authority  to  act  for  the  canning  company,  he  was 
liable  as  principal,  provided' appellees  were  ignorant  of  this  want  of  author- 
ity. (Sanford  V.  MoArthur,  18  B.  Mon.,  431;  ^lurray  v.  Caruthers,  1  Met., 
•3^1.) 

The  trial  court  instructed  the  jury  as  follows: 

'*Ko.  1.  If  the  jury  believe  from  the  evidence  that  when  plaintiffs  Gettys 
Ss  Gilbert  on  July  10,  1901,  wired  their  acceptance  of  defendant's  offer  con- 
tained in  his  telegram  of  July  9,  1901,  they  knew  that  defendant's  said  offer 
was  made  by  him  as  a  broker,  and  that  such  offer,  by  reason  of  defendant's 
limited  authority,  would  not  be  binding  until  ratified  and  confirmed  by  de- 
fendant's principal,  and  that  defendant's  principal  refused  to  ratify  and 
confirm  such  offer,  they  shall  find  for  the  defendant. 

^*Xo.  2.  If  the  jury  believe  from  the  evidence  that  said  plaintiffs  did  not 
purchase  the  goods  embraced  in  defendant's  offer  of  July  9,  on  their  own 
account,  or  if  the  jury  believe  from  the  evidence  that  when  plaintiffs  wired 
their  acceptance  of  defendant's  offer  they  knew  said  offer  was  made  by  de- 
fendant as  a  broker,  and  if  they  further  believe  from  the  evidence  that  at 
that  time  there  existed  among  merchandise  brokers  a  well  defined,  uniform 
and  universal  custom  known  to  plaintiffs,  or  which  they  ought  to  have 
known,  that  when  an  offer  is  made  by  a  broker  like  that  contained  in  said 
telegram  of  July  9,  190t,  it  is  of  no  binding  effect  unitl  ratified  and  con- 
.firmed  by  such  broker's  principal,  and  if  they  further  believe  from  the  evi- 
dence that  defendant's  principal  refused  to  ratify  and  confirm  faid  offer, 
they  shall  find  for  the  defendant. 

"No.  8.  If  the  jury  believe  from  the  evidence  that  when  plaintiffs  wired 
their  acceptance  of  defendants'  offer  they  did  not  know  that  said  offer  would 
not  be  binding  until  ratified  and  confirmed  by  defendant's  principal  by  rea- 
son of  defendant's  limited  authority,  and  if  they  further  believe  from  ^ the 
evidence  that  no  custom  among  merchandise  brokers  as  defined  in  instruc- 
tion No.  2,  existed  at  the  time  of  said  offer,  and  if  they  further  believe  from 
the  evidence  that  plaintiffs  accepted  said  offer  on  their  own  account,  they 
shall  find  for  the  plaintiff. 
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"No.  4.  If  the  jury  find  for  the  plaintiffs,  they  shall  award  them  sucb 
sum  as  represents  the  difference  if  any,  between  the  market  price  of  the 
tomatoes  mentioned  in  defendant's  offer  under  the  conditions  of  said  offer 
at  the  time  plaintiffs  first  learned  of  defendant's  refusal  to  deliver  said 
tomatoes,  if  he  did  so  refuse,  and  the  price  fixed  in  said  offer,  not  to  (exceed 
the  sum  of  |8,760,  the  amount  claimed  in  the  petition." 

This  presentation  of  the  law  was  as  favorable  to  appellant  as  he  was  en- 
titled, if  not  more  so  There  was  no  variance  between  the  contract  sued  on, 
and  the  cause  of  action  established  in  the  evidence.  It  is  sometimes  a  ques- 
tion of  some  nicety  to  determine  whether  in  questions  of  the  liability  of 
agents  to  third  parties  the  form  of  the  action  should  be  for  a  breach  of  con- 
tract or  for  deceit;  but  in  cases  such  as  this,  the  right  of  the  injured  party 
to  sue  in  contract  is  beyond  question.  The  contract  is  contained  in  the  tele- 
grams; it  is  absolute  in  terms,  and  purports  on  its  face  to  be  the  contract  of 
appellant  personally;  to  relegate  the  appellees  to  an  action  against  some 
one  else,  it  was  incunilx^nt  on  him  to  show  a  legally  bound  principal,  which 
be  failed  to  do.  Tho  rule  is  that  where  an  agent  acts  without  authority,  and 
uses  apt  words  to  bind  himself,  he  is  liable  on  the  contract.  (Mecbeni  on 
Agency,  section  660. )  * 

The  trial  court  did  not  err  in  admitting  the  evidence  of  the  custom  among 
the  brokers  of  St.  Louis  to  use  a  different  form  of  words  when  contracting 
in  their  own  name,  and  when  contracting  subject  to  the  confirmation  of 
others.  Under  the  i.ssues  iu  this  case,  it  was  material  to  show  what  appel- 
lees understood  by  the  words  of  appellant's  telegram,  it  having  been  pleaded 
that  they  knew  the  contract  tendered  was  not  absolute,  but  subject  to  con- 
firmation; it  was  also  competent,  as  tending  to  defeat  the  universal  custom 
among  brokers,  pleaded  and  relied  on  by  appellant  as  a  bar  to  appellees* 
action.     The  evidence  adduced  fully  sustains  the  verdict. 

For  the  reasons  indicated  the  judgment  is  affirmed. 


JOHNS  V.  CUMBKKLAND  TELEPHONE  AND  TELEGRAPH  CO. 

(Filed  April  13,  1904— Not  to  be  reported.) 

Damages— Evidence— Instructions— In  an  action  against  a  telephone  com- 
pany for  damages  for  trespass  to  land,  the  petition  fettlng  out  ownership 
and  possession  and  that  the  t4»lephone  company  had  wrongfully,  forcibly, 
maliciously  and  against  his  will  trespassed  upon  his  land,  the  defendant 
company  failing  to  deny  owners!) Ip  and  possession  In  its  answer,  the  evi- 
dence supporting  the  allegations  of  the  petition  the  plaintiff  was  entitled  to 
a  peremptory  instruction  for  damug^s  done  to  his  property. 

J.  H.    Shelton  for  appellant. 

Falrleigh,  Strauss  &  Fairleigh  for  appellee. 

Appeal  from  Hick  man  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  Instituted  l»y  appellant  to  recover  damages 'of  appellee  for 
an  alleged  wrongful  trespass  upon  his  land  situated  in  Hickman  county, 
Kentucky. 
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In  his  petition  appellant  alleges  that  at  the  time  of  the  trespass  he  was 
the  owner  and  in  possession,  and  that  he  is  now  the  owner  and  in  possession 
of  thirty-three  and  one-third  acres  of  land,  set  out  by  metes  and  bounds, 

and  that  appellee,  by  its  agents  and  servants,  on  the day  of  May,  1902, 

and  on  various  other  days  thereafter,  prior  to  the  comroencemeut  of  the 
action,  wrongfully,  forcibly,  maliciously,  and  against  his  will  and  consent, 
trespassed  upon  his  land,  digging  holes  therein,  and  erecting  telephone  poles 
thereon,  destroying  the  soil  and  grass,  etc. ;  that  these  wrongs  were  done 
over  his  protest,  and  were  committed  forcibly,  unlawfully,  and  maliciously; 
that  by  reason  of  aixme  his  proptjrty  was  injured,  and  he  was  insulted  and 
humiliated,  and  damaged  in  the  sum  of  1250. 

Appellee's  answer  fails  to  deny  the  ownership  and  possession  of  appellant 
of  the  land  in  question :  nor  does  it  deny  that  the  holes  were  dug  and  the 
poles  erected  on  appellant's  land;  it  being  merely  denied  that  the  alleged 
trespass  was  maliciously,  wrongfully  and  unlawfully  done.  An  analysis  of 
the  pleading  shows  that  its  denials  are  limited  to  the  words  of  aggravation 
used  in  the  petition,  leaving  the  actual  trespass  admitted. 

By  the  sceond  paragraph  it  is  ailirmntively  alleged  that  appellee  had  had 
possession  of  the  strip  of  land  in  question  for  six  years  last  past.  This  plea 
is  bad,  and  appellant's  general  demurrer  to  it  should  have  Ix^n  sustained. 
Upon  the  trial  of  the  case  the  evidence  showed  that  the  agents  and  servants 
of  appellee  came  upon  the  land  admitted  in  the  pleadings  to  he  the  proi)erty 
and  in  the  possession  of  api>ellant,  and,  over  his  protest,  and  against  his 
will  and  consent,  dug  holes  in  it,  and  erected  poles  thei^eon;  that  they, 
without  pretending  to  know  to  whom  the  land  belonged,  in  the  presence  of 
appellant,  and  despite  his  protest,  wilfully  committed  the  tresimss  com- 
plained of  in  the  petition. 

The  learned  trial  judge,  overlooking  the  admissions  in  the  answer  as  to 
the  ownership  and  possession  of  appellant  of  the  property,  and  the  defects 
in  the  denials  as  to  the  trespass,  evidently  concluded  that  appellant  had 
failed  to  establish  his  ownership  and  possession,  and  gave  the  following  in- 
struction: "The  jury  are  instructed  that  inasmuch  as  the  proof  in  this  case 
shows  that  the  poles  of  the  defendant  were  on  the  outside  of  plaintiff's  fence, 
said  defendant  had  the  right  to  put  up  their  poles  where  they  did  along 
plaintiff's  fence  and  had  the  right  also  to  plant  their  guy  pole  and  'dead 
man'  where  same,  from  the  evidence,  were  planted.  Therefore,  you  will 
find  for  defendant  in  this  case  unless  you  believe,  from  the  evidence,  that 
the  'dead  man'  planted  near  plaintiff's  fence  was  put  in  in  such  a  negligent 
and  careless  manner  as  to  cause  a  wash  under  plaintiffs'  fence  and  in  his 
field,  in  which  event  you  will  find  for  the  plaintiff  such  actual  damages  as 
you  may  believe  from  the  evidence  he  has  sustainetl,  if  any,  from  planting 
said  'dead  man'  by  defendant's  employes  where  it  was  planted,  not  exceed- 
ing $250. '♦ 

Under  the  pleadings  and  evidence  in  this  ca.se,  appellant  Was  entitled  to  a 
peremptory  instruction  for  the  actual  damage  done  his  property  by  the  action 
of  appellee's  agents  and  servants,  and  also  to  an  instruction  that,  if  the  tres- 
pass was  done  in  a  high-handed,  malicious  and  oppressive  manner,  he  was 
entitled  to  recover  punitive  damages.  (Ohio  Valley  Telephone  Co.  v.  Myer^ 
22  Ky.  Law  Rep.,  Sn. ) 
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Upon  the  return  of  this  case,  appellee,  if  it  desires,  should  be  permitted  to 
^mend  Us  answer. 
The  judgment  Is  reversed  for  proceedings  consistent  with  this  opinion. 


BROWN  V.  COMMONWEALTH. 

(Filed  April  16,  1904-Not  to  he  reported. ) 

Criminal  law— Instruct  ions— Appellant  having  been  Indicted  under  section 
1166,  Kentucky  Statutes,  for  willful  and  malicious  cutting  and  wounding, 
tin  instruction  to  the  jury  that  they  should  find  him  guilty  of  malicious 
xiutting  If  the  same  was  done  * 'feloniously  and  with  malice  aforethought*' 
"was  erroneous,  and  an  instruction  that  they  should  find  the  defendant  guilty 
of  cutting  in  sudden  heat  and  passion  if  the  same  was  done  In  sudden  beat 
-and  passion  and  without  previous  malice  has  been  condemned  by  the  Court 
of  Appeals  because  it  does  not  follow  the  language  of  the  statute,  the  words 
*' sudden  affray"  not  being  synonymous  with  the  woi*ds  '*in  sudden  heet 
and  passion." 

H.  A.  Schoberth  for  appellant. 

N.  B.  Hays  and  Loral ne  Mix  for  appellee. 

-Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellant  was  tried  at  the  October  term,  1903,  of  the  Woodford  Circuit 
X^ourt  on  a  charge  of  willful  and  malicious  cutting  and  w^ounding  of  Mack 
Layton  with  the  intent  to  kill  him.  He  was  found  guilty  and  his  punish- 
ment fixed  at  three  years  confinement  in  the  penitentiary.  The  appellant 
osks  a  reversal,  claiming  that  the  court  erred  in  instructing  the  jury  and 
for  the  further  reason,  as  he  claims,  that  the  evidence  did  not  authorize  the 
verdict. 

The  offense  with  which  appellant  was  charged,  as  shown  by  the  witness  s, 
was  committed  about  as  follows:  On  one  night  in  the  month  of  September, 
1903,  the  prosecuting  witness,  Mack  Layton,  and  three  or  four  friends  of  his 
were  in  a  saloon  known  as  the  Botkin  saloon  in  Versailles.  At  the  moment 
when  the  appellant  entered  the  saloon,  Layton  and  his  friends  were  exam- 
ining flonie  kind  of  puzzle  when  appellant,  walked  tip  and  rested  his  weight 
■upon  Layton  and  looked  over  at  the  puzzle.  Whereupon  Layton  pushed  him 
and  told  him  that  there  was  plenty  of  room  without  pushing  him.  Appel- 
lant nnswertd,  "O  go  to  h— 1. "  Layton  picked  up  a  salt  sttind,  threw  it  at 
appellant  striking  him  on  the  head.  It  bouncvd,  struck  the  wall  and  fell  to 
the  floor  breaking  in  pieces.  Appellant  then  started  toward  Layton.  Botkin, 
the  saloon  keeper,  then  ordered  him  out  of  the  house.  He  went  out  of  the 
back  door  into  the  alley  and  returned  to  the  door  and  said  to  Layton.  **yon 
wont  come  out  here  and  do  that."  Botkin  again  made  him  go  away.  He 
soon  returned  to  the  door  and  said  to  Layton,  "you  come  out  here  and  I'll 
show  you  what  I'll  do  to  you."  Layton  immediately  went  out  and  they 
engaged  in  a  fight,  appellant  cutting  Layton  on  the  cheek  near  the  ear. 
Layton  was  not  confined  to  his  bed  by  reason  of  his  wound,  but  It  was  seri- 
ous enough  to  require  being  sewed  up  by  the  doctor.    This  In  subntance  was 
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proven  by  four  or  five  witnesBes.  The  appellant  agreeing  to  it,  except  he. 
claimed  that  he  did  not  know  what  took  place  between  the  time  he  waa^ 
struck  with  the  salt  stand  and  the  time  when  Lajton  reached  him  in  the. 
allejway  when  they  commenced  the  fight,  and  said  he  only  cut  him  witk 
the  knife  to  defend  himself. 

If  the  appellant  was  conscious  of  his  acts  in  calling  and  daring  Layton  out; 
into  the  alleyway  to  fight,  he  can  not  claim  a  case  of  self  defense.  This  the. 
jury  evidently  believed.  If  he  had  used  the  knife  at  the  moment  when  the. 
salt  stand  was  thrown,  the  case  would  be  different.  The  appellant  contends, 
that  the  court  failed  in  its  instruction  to  use  the  word  *' willfully."  In  this, 
he  is  mistaken.  The  court  said  to  the  jury,  **lf  they  believe  from  the  evi-. 
dence  beyond  a  reasonable  doubt  that  the  defendant  in  this  county  and 
before  the  finding  of  the  indictment  herein  did  willfully  and  maliciously 
cut  and  wound  one  Mack  Layton  with  a  knife,  they  ought  to  find  him 
guilty;  guilty  of  malicious  cutting  and  wounding,  if  the  same  was  done 
feloniously,  with  malice  aforethought  and  with  intent  to  kill  the  said  Lay- 
ton. "  This  instruction  was  moi*e  favorable  to  the  appellant  than  he  was  en- 
titled to.  The  words  "feloniously"  and  "with  malice  aforethought"  were 
improperly  used  in  the  instructions  and  unfavorable  to  the  Commonwealth. 
This  prosecution  was  under  the  statutory  offense  and  defined  in  section  116Q. 
of  the  Statutes. 

The  court  gave  an  instruction  on  sudden  heat  and  passion  and  one  direct*, 
ing  the  jury  to  find  him  guilty  of  the  lesser  offense  if  they  had  any  doubt  of 
the  offense  he  was  guilty  of  and  also  one  on  self-defense  in  the  usual  form 
and  the  usual  instruction  on  reasonable  doubt.  The  court  told  the  jury 
that  they  should  find  the  defendant  guilty  of  cutting  in  sudden  hf  at  and 
passion  if  the  same  was  done  in  sudden  heat  and  passion  and  without  pre- 
vious malice.  This  instruction  was  condemned  by  this  court  In  the  case  of 
Vlolett  V.  Commonwealth,  34  Ky.  Law  Bep.,  1790.  In  that  case  the  court 
said:  "It  will  be  observed  that  the  instruction  of  the  court  defining  the 
offense  doea  not  follow  the  language  of  the  statute.  By  the  instruction  of 
the  court,  the  offense  consists  in  shooting  in  sudden  heat  and  passion  with^ 
out  previous  malice.  By  the  statute,  it  consists"  in  shooting  in  a  sudden 
affray  or  in  sudden  heat  and  passion  without  previous  malioe  and  not  ii| 
self-defense." 

The  words  "in  sudden  affray"  are  not  synony moons  with  the  words  "in 
sudden  heat  and  passion,"  the  statutory  offense  is,  therefore,  different  from 
that  define<l  in  the  iustructijon. 

Section  1160  defines  the  statutory  offense  of  the  willful  and  malicious  shoot- 
ing or  cutting  of  another  with  the  intent  to  kill.  Section  124*3  of  the  stat- 
utes defines  the  offense  of  shooting  or  cutting  another  in  a  sudden  affray  or 
in  sudden  heat  and  passion  and  the  court  in  its  instructions  should  have 
defined  these  offenses  as  herein  stated.  ( Hardin  v.  Commonwealth,  24  Ky. 
Law  Kep.,  1640.) 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and  th^ 
cause  remanded  for  further  proceedings  consistent  herewith. 
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CITY  OF  COVINGTON  v.  ASMAN. 

(Filed  April  14,  IQCH— Not  to  be  reported. ) 

Damages— Appeal— In  an  action  for  damages  against  a  city  for  injuries 
sustained  in  consequence  of  a  defective  sidewalk,  upon  a  return  of  the  case 
to  the  lower  court  upon  a  former  appeal,  the  instructions  meeting  the  re- 
quirements of  the  law,  and  the  evidence  authorizing  the  verdict  against  the 
city,  such  verdict  upon  a  second  appeal  will  not  l^e  disturbed. 

F.  J.  H anion  for  appellant. 

B.  F.  Qraziana  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

On  the  night  of  the  4th  of  September,  1900,  the  appellee,  Emma  Asman, 
Avhlle  walking  along  the  sidewalk  of  one  of  the  streets  of  the  city  of  Coving- 
ton, stepped  into  a  hole  therein,  by  which  she  was  thrown  down,  severely 
wrenching  and  spraining  her  ankle,  inflicting  serious  bodily  injury  upon 
her,  and  from  which  she  suffered  great  pain.  To  recover  damages  for  this 
injury,  she  Instituted  this  action.  This  is  the  second  appeal  of  the  case;  the 
opinion  on  the  first  appeal  is  contained  in  the  34tb  volume  Ky.  Law  Rep., 
415. 

l-pon  the  first  appeal,  the  judgment  was  reversed,  because  the  instructions 
did  not  submit  to  the  jury,  for  their  determination,  whether  the  sidewalk, 
at  the  time  and  the  place  the  injury  occurred,  was  in  a  reasonably  safe  con- 
dition for  the  use  of  persons  of  ordinary  care  and  p.-udence.  Upon  the  re- 
turn of  the  case  to  the  lower  court,  a  second  trial  resulted  in  a  verdict  for 
the  appellee  for  the  sum  of  |1,500.  The  instructions  of  the  learned  trial 
judge  were  amended  to  meet  the  requirements  of  the  opinion  on  the  first 
appeal,  and  contain  a  correct  exposition  of  the  law  applicable  to  the  case. 
The  evidence  upon  the  second  trial  was  substantially  that  produced  upon 
the  first,  except  that  it  tendered  to  show  that  appellee's  injury  was  greater, 
and  of  a  more  permanent  nature,  than  at  first  supposed.  The  facts  of  this 
case  and  the  rules  of  law  flowing  therefrom  are  fully  set  out  in  the  former 
opinion,  and  it  is  not  necessary,  therefore,  that  they  he  repeated  here.  A 
careful  reading  of  the  record  convinces  us  that  the  appellee  was  entitled. to 
the  verdict  awarded  her  by  the  jury. 
The  judgment  is  affirmed. 


DAVIS  V.  BOONE  COUNTY  DEPOSIT  BANK,  &c. 

(Filed  April  14,  liXM— Not  to  be  reported.) 

Pleading— Bills  of  exchange— In  an  action  upon  a  note  by  a  bank  which  it 
had  discounted,  the  allegation  in  the  petition  that  "The  said  obligaMon  was 
during  the  business  hours  of  this  plaintiff,  at  its  regular  place  of  business, 
and  while  the  said  obligation  was  alive,  and  before  the  maturity  thereof 
discounted  at,  by  and   to  this  plaintiff"  was  sufficiently  explicit,  the  term 
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*  ^ discounted^'  having  a   well-defined  legal  meaning,    which    involved    the 
vneaning  that  the  note  had  been  bought  by  the  bank  and  paid  for. 

J.  G.  Vallandingham  and  John  A.  Lee  for  appellant. 
H.  G.  Botts  for  appellee. 
Appeal  from  Owen  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

The  record  establishes  the  fact  that  appellant  executed  to  appellees.  Swope 
■&  Hartsnugh,  a  negotiable  note  which  before  its  maturity,  was  discounted 
fyy  the  appellee  bank. 

The  discounting  was  for  value  in  the  usual  course  of  the  bank's  business. 
Appellant  defended  the  suit  by  denying  that  the  note  was  discounted,  and 
t)y  pleading  that  It  had  been  procured  by  the  payees'  fraudulent  misrepre- 
sentations, and  was  without  consideration.  All  the  evidence  showing  that 
the  note  had  been  discoufited  as  stated,  there  being  no  conflict  on  this  point, 
the  court  properly  instructed  the  jury  peremptorily  to  find  for  the  bank. 
The  only  attempt  in  the  record  to  charge  the  bank  with  notice  of  the  in- 
firmity of  the  paper  was  the  claim  that  its  attorney,  who  was  the  same  presi- 
dent of  the  corporation  for  whose  benefit  the  note  is  alleged  to  have  been 
taken,  was  in  a  position  to  know,  and  presumably  knew  of  the  lack  of  con- 
sideration. Even  if  it  be  conceded  that  the  attorney  actually  knew  of  the 
facts  alleged  in  the  answer  as  constituting  the  fraud  perpetrated  on  appel- 
]a*nt  by  the  payees  of  the  note,  the  facts  show,  as  far  as  they  show  anything 
on  that  point,  that  th3  attorney's  interest  was  hostile  to  that  bank,  and, 
therefore,  is  no  presumption  that  he  gave  the  bank  the  information  on  that 
subject  that  he  might  have  ha:l.  This  evidence  alone  was  not  enough  to 
charge  the  bank  with  notice.  The  petition  alleged:  "The  said  obligation 
was  during  the  business  hours  of  this  plaintiff,  at  its  regular  place  of  busl- 
Tiess,  and  while  the  said  obligation  was  alive,  and  before  the  maturity 
thereof,  discounted  at,  by  and  to  this  plaintiff,  and  it  has  ever  since  been 
and  now  is  the  sole,  only,  and  exclusive  owner  thereof." 

It  is  complained  that  this  averment  is  defective,  and  fails  to  show  a  dis- 
counting of  the  note  so  as  to  place  it  upon  the  footing  of  a  foreign  bill  of  ex- 
change under  the  Statute,  section  488,  because  it  does  not  state  when  or  how 
the  note  was  discounted,  nor  the  consideration  paid  for  it.  We  are  of  opin- 
ion that  the  averment  was  sufficiently  explicit,  the  term  '^discounted"  hav- 
ing a  well  known  legal  definition,  which  involved  the  statement  that  the 
note  had  been  bought  by  the  bank  and  paid  for,  it  deducting  and  reserving 
interest.  The  word  discount  has  as  true  illegal  significance,  and  is  as  well 
understood  as  the  word  "paid."  The  motion  to  make  the  petition  more 
definite  and  specific  on  this  point  was  properly  overruled. 

In  an  amended  answer  appellant  sought  to  make  his  answer  a  cross  peti- 
tion against  the  payees  of  the  note,  who  had  discounted  it  to  the  bank, 
namely  Swope  &  Hartsough,  claiming  that  if  it  should  develop  that  the 
note  in  fact  had  been  discounted  by  the  bank  so  as  to  cut  off  appellant's  de- 
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fense,  then  appellant  should  be  allowed  to  recover  against  the  payees  what- 
ever judgment  might  be  recovered  against  him  by  the  bank.  The  circuit 
court  dismissed  this  cross  petition  without  prejudice,  and  we  think  properly 
so.  Until  the  maker  of  the  note,  appellant  had  been  adjudged  to  pay  it  to 
the  bank,  or  had  paid  it,  he  had  no  cause  of  action  against  the  original 
payees  for  their  alleged  fraud;  his  cause  of  action  had  not  accrued  at  the 
time  he  tendered  the  cross  petition. 
The  judgment  of  the  circuit  court  is  affirmed. 


T^^  K^^tiicky  Ij:aW  Reporter 
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BOARD  OF  PAKK  COMMISSIONERS  OF  THE  CITY  OF  LOUISVILLE 

V.  MARRETT. 

(Filed  April  13,  1004-Not  to  be  reported.) 

Recitals  in  deed— Consideratiofi— Estoppel— The  appellee,  by  a  claase  in 
his  deed  to  appellants,  l(»cated  the  Demange  fourteen  acres,  which  appel~ 
lants  had  previously  purchased  out  of  the  same  survey,  as  having  seven 
acres  lying  south  of  it,  which  necessarily  makes  the  tract  he  sold  appellants 
adjoin  the  Demange  tract;  the  consideration  for  the  deed  was  $2,260,  and, 
presumably  this  consideration  was  paid  for  all  that  the  deed  conveyed,  and 
by  his  deed  appellee  is  estopped  to  say  that  Demange  fourteen  acres  does  not 
lie  north  of  and  adjoining  the  seven  acres  as  he  now  contends.  On  the  evi- 
dence the  court  should  have  peremptorily  instructed  the  jury  to  find  for  the 
defendant  (now  appellant). 

Kohn,  Baird  &  Spindle,  H.  L.  Stone,  C.  M.  Lindsay  and  R.  L.  Greene  for 
appellant. 

A.  E.  Willson  and  M.  B.  Gifford  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Hobson. 

Roman  Marrett  owned  a  tract  of  laud  in  Jefferson  county  conveyed  to  him 
in  1845  by  Stephen  Sanders,  who  bought  it  at  a  commissioner's  sale  in  a 
chancery  action  to  foreclose  a  mortgage  given  by  William  Sanders  in  18S6, 
the  tract  conveyed  to  Marrett  being  known  as  lot  12  in  that  sale,  the  whole 
tract  consisting  of  362  aci*es  and  t)eing  cut  \ip  into  smaller  tracts  for  the 
purposes  of  sale.  Sanders  had  sold  100  acres  to  Walter  Young,  and  the  re- 
mainder of  the  land  not  paying  the  mortgage  debt,  60  acres  on  the  north  end 
of  the  Young  land  was  sold  and  purchased  by  Churchill,  who  conveyed  it  to 
James  Woods.  On  August  25,  1856,  Marrett  conveyed  fourteen  acres  off  his 
tract  to  his  sister,  Rose  Demange,  and  on  September  29,  18(i6,  he  conveyed  to 
his  son,  the  appellee,  George  Marrett.  the  tract  conveyed  to  him,  less  the 
land  ooDveyed  to  his  sister.    Rose  Demange  on  July  8,  1K91,  conveyed  her 
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traot  to  the  board  of  park  commlsBionera  of  the  city  of  Loulsyille,  who  bad 
previously  bought  from  Patrick  Joyes  a  tract  lyiog  south  of  it,  and  about 
the  same  time  or  a  little  afterward  bought  from  Greorge  Marrett  fifteen  acres 
lyiug  east  of  the  Demauge  tract.  This  controTersy  turns  on  the  proper  loca- 
tion of  the  Demange  tract  of  fourteen  acres,  which  in  the  deed  to  her  is 
^bounded  as  follows : 

'* Beginning  at  said  Marrett' s  oomer  in  James  Woods'  line,  also  comer  to 
"Wm.  P.  Thomasson,  a  stake,  and  running  thence  with  said  Thomasson's  Hoe 
north  S3  poles  to  a  stake ;  thence  east  70  poles  to  a  stake ;  thence  south  3S 
poles  to  a  stake  on  the  side  of  a  hill  in  said  Woods'  line ;  thence  with  said 
line  west  70  poles  to  the  beginning." 

Thomasson 's  land  lay  west  of  Marrett 's  and  north  of  the  Woods  tract. 
The  situation  is  shown  on  the  following  map  on  which  the  Marrett  tract  is 
represented,  as  claimed  by  appellee,  by  the  lines  A,  Y,  B,  C,  D,  E,  F,  6,  5, 
7,  T,  A,  the  Thomasson  tract  lying  west  of  it,  the  Woods  tract  south  of 
Thomasson 's,  the  Joyes  tract  east  of  Woods  and  the  -Demange  tract,  as  claimed 
.by  appellee,  being  represented  by  the  lines  5,  6,  8,  7: 
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On  the  other  hand,  appellants  maintain  that  the  Demange  tract  was  ac- 
tually located  on  the  lines  1,  4,  8,  2.  Th )  controversy  is  over  the  seven  aoics 
embraced  within   the  lines  3,  3,  8,  7.     If  the  line  2,  8,  is  the  north  line  of 
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the  DemaDge  tract,  the  land  In  oontroTersy  is  the  property  of  appellant. 
But  if  the  north  line  of  the  Deinange  tract  is  from  7  to  8,  the  seven  acres  U 
the  property  of  appellee.  The  proof  shows  that  when  the  park  commission* 
ers  bought  the  land  of  Mrs.  Demange,  both  she  and  George  Marrett  showed 
-them  the  lines  of  her  tract  as  claimed  by  the  park  commissioners  and  indi« 
"cated  on  the  map  by  1,  4,  S,  2.  The  comers  were  pointed  out  at  2  and  at  8 
«8  well  as  at  1  and  4,  and  there  was  no  question  then  as  to  this  being  her 
(land.  It  was  surveyed  by  a  surveyor  employed  by  the  imrk  commisioneri 
»nd  Marrett  also  pointed  out  to  him  the  corners.  Mrs.  Marrett  testifies  that 
iier  brother  sold  her  to  the  line  2,  8,  and  that  she  had  always  held  up  to  thli 
line,  which  included  some  apple  trees  which  were  recognized  as  her&  About 
the  time  of  the  trade  with  Mrs.  Demange  the  park  commissioners  were  on  a 
trade  with  Marrett  for  fifteen  acres  of  his  land  lying  east  of  her  tract,  and 
when  this  land  was  surveyed  out  it  was  discovered  that  the  calls  of  Marrett*! 
deed  took  him  from  E  to  F  and  from  T  to  6.  He  then  set  up  claim  to  the 
park  commissioners  that  his  line  ran  from  6  to  F  and  not  from  1  to  X,  as  had 
been  supposed.  The  line  J,  H,  G  is  established  and  undisputed.  The  Joyes 
deed  called  to  run  178  poles  from  this  line  and  so  did  the  Woods  deed.  One 
hundred  and  seventy-eight  poles  will  take  you  to  the  line  10,  1,  X.  It  will 
thus  be  seen  that  there  was  a  lap  between  the  deeds.  The  park  commission- 
ers were  claiming  up  to  the  line  1,  X,  so  when  Marrett  and  wife  made  them 
a  deed  for  the  fifteen  acres  embraced  within  the  lines  8,  E,  F,  6,  these  wordi 
were  embraced  in  the  deed:  "Also  convey  without  warranty  all  their  inter- 
est in  a  tract  of  land  of  about  seven  acres  lying  immediately  south  and  ad* 
joining  the  south  line  of  the  fourteen  acres  heretofore  conveyed  by  Row 
Demange  to  the  said  second  party  by  deed  dated  July  8,  1891,  and  recorded 

In  deed  book  817,  page ,  Jefferson  county  clerk's  office." 

The  consideration  Tor  the  deed  was  12,250.  On  the  trial  of  the  case  Marrett 
introduced  proof  showing  that  his  father  and  he  had  held  up  to  the  line  F, 
^;  that  a  marked  tree  stood  at  6,  also  at  11,  and  that  from  11  westward  to  0 
there  was  an  old  fence,  and  the  marks  of  the  old  fence  row  could  still  be  seen 
upon  the  ground.  After  the  survey  was  made  of  this  line  Marrett  claimed 
it  as  the  south  line  of  his  tract,  and  claimed  that  the  Demange  tract  should  be 
run  out  from  the  point  5  as  the  beginning  corner.  He  showed  that  the  point 
6  is  on  the  side  of  the  hill,  while  4  Is  near  the  foot  of  a  ridge,  and  that  a 
man  who  ent«red  under  Mrs.  Demange  had  cut  the  timber  down  to  the  line 
^,  6,  and  that  this  line  was  then  recognized  by  those  living  on  the  Woods 
tract.  On  the  other  hand,  appellants  showed  that  after  they  bought  the 
Demange  tract  and  were  cleaning  it  up,  Marrett  showed  them  the  line  2,  8 
as  the  north  line  of  the  Demange  tract,  but  when  in  February,  1809,  they 
began  to  put  a  fence  along  the  line  Marrett  claimed  the  land  as  his,  and 
forbade  the  building  of  the  fence.  The  deed  from  Mrs.  Demange  to  the  park 
commissioners  was  made  on  July  8,  1891,  and  the  deed  from  Marrett  to 
them^was  made  on  July  16,  1891.  The  surveys  had  been  made  some  time 
before  the  deeds  were  executed.  It  is  conceded  that  the  corner  of  Thomas- 
son's  tract  Is  at  1.  The  point  Is  marked  by  a  stone  which  has  been  set  there 
for  years,  and  is  undisputed.  Thomasson  claimed  no  land  below  the  line  1, 
10,  and  there  was  an  old  fence  also  along  this  line.  The  call  of  the  Demange 
deed,  beginning  at  Marrett's  corner  in  James  Woods'  line,  also  corner  at 
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Thomasson'B,  must  be  ftt  the  point  1,  unless  we  rejeot  part  of  the  de9erlptiof» 
Of  this  beginning  oomer.  It  Is  earnestly  argued  that  this  should  be  done^ 
and  that  the  parties  at  the  time  thought  this  oomer  was  at  6  and  lnteDd«<l 
the  deed  to  begin  at  6,  being  mistaken  in  supposing  that  Thomasson's  oor- 
ner  was  at  6.  But  whatever  might  be  thought  in  this  regard  of  the  desorlp^ 
tlon  contained  in  the  deed  made  in  1856  to  Mrs.  Demange,  it  is  perfeetlj 
olear  that  the  description  contained  in  her  deed  to  the  park  oommissloners^ 
made  just  eight  days  before  Marrett's  deed  to  them,  undoubtedly  refers  to 
the  point  1  on  the  plat  as  its  beginning  corner.  The  proof  shows  not  only 
that  both  she  and  George  Marrett  pointed  out  the  corners  of  the  land  before 
it  was  bought,  but  that  afiter  this  the  iiark  commissioners  had  the  tract  snr- 
Teyed,  and  the  deed  was  made  by  the  survey  and  pursuant  to  it.  To  suppose 
that  in  this  deed  the  parties  referred  to  any  other  land  than  the  tract  indi- 
cated on  the  plat  by  the  figures  1,  4,  3,  2,  is  to  shut  one's  eyes  to  the  faotSL 
The  description  in  the  deed  begins  with  these  words:  *' Beginning  at  what 
was  formerly  Marrett's  corner  in  James  Woods',  now  G.  T.  Bergman's,  line, 
at  a  stake."  This  corner  of  Bergman  undoubtedly  is  at  1,  and  the  proof 
leaves  no  question  that  this  is  the  beginning  point  as  contemplated  by  the 
parties  in  the  deed  which  Mrs.  Demange  made  to  the  park  commissioners; 
and  In  the  deed  which  Marrett  made  to  the  park  commissioners,  as  shows 
above,  only  eight  days  afterwards  he  conveyed  to  them  without  warranty  all 
his  interest  ''in  a  tract  of  land  of  about  seven  acres  lying  immediately  south 
and  adjoining  the  south  line  of  the  fourteen  acres,"  conveyed  by  Rose  De- 
mange. This  seven  acres  can  not  be  any  other  land  than  the  seven  acres 
shown  on  the  map  by  the  figures  1,  4,  6,  5,  for  there  is  no  other  seven  acres 
south  of  and  adjoining  the  Routh  line  of  the  Demange  fourteen  acres  as  de- 
scribed in  her  deed.  Besides,  George  Marrett  claimed  no  land  south  of  the 
line  6,  6.  He  had  made  a  survey  by  which  he  claimed  the  line  5,  6.  F  as 
his  south  line,  and  the  proof  leaves  no  doubt  that  the  purpose  of  the  clause 
quoted  from  his  deed  to  the  park  commissioners  was  to  settle  all  disputes 
between  him  and  them  as  to  the  location  of  his  south  line.  By  this  clause 
in  his  deed  he  located  the  Demange  fourteen  acres  as  having  seven  acres 
lying  south  of  it.  This  neceBsarlly  makes  the  line  1.  4  the  south  line  of  the 
Demange  tract.  The  tract  had  been  surveyed  and  had  been  conveyed  on  the 
Idea  that  the  line  1,  4  was  its  south  line,  and  his  quit  claim  of  the  land 
south  of  this  line,  describing  it  as  adjoining  the  Demange  land  on  the  south, 
could  not  have  been  understood  by  the  park  commissioners  as  meaning  any- 
thing less  than  that  the  line  1,  4  was  the  south  line  of  the  Demange  tract. 
He  testified  on  the  trial  that  he  did  not  understand  this  clause  of  the  deed 
to  amount  to  anything,  and  received  no  consideration  for  it.  But  both  the 
paHies  with  whom  the  transaction  was  hod  are  dead,  and  he  can  not  testify 
for  himself  as  to  any  transaction  with  a  person  who  is  dead.  The  oonsiden- 
tion  for  the  deed  was  12,260  in  hand  paid,  and  presumably  this  oonsideration 
was  paid  for  all  that  the  deed  conveyed.  We,  therefore,  conclude  that  hy 
his  deed  he  is  estopped  to  claim  the  land  indicated  on  the  plat  by  the  figures 
1,  4,  6,  5,  or  to  say  that  the  Kose  Demange  fourteen  acres  does  not  He  north 
of  and  adjoining  this  seven  acres;  for  if  the  Demange  fourteen  acres  in- 
cluded this  seven  acres  as  he  now  contends,  it  could  not  have  been  described 
in  the  deed  as  lying  south  of  and  adjoining  the  Demange  fourteen  j 
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^he  oonrt  should,  therefore,  at  the  oonclusion  of  the  evidence  have  peremp* 
%OTil7  iDBtruoted  the  jury  to  find  for  the  defendant. 

Judinnent  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 


MULDOON  V.  MERIWETHER. 

(Filed  April  14.  1904-Not  to  be  reported.) 

Plaintiff  declared  in  special  assumpsit  that  defendant  promised  to  pay 
him  t600  for  procuring  a  settlement  of  certain  life  policies.  The  proof 
showed  that  the  agreement  of  settlement  was  procured,  but  before  the  money 
was  pnid  defendant  changed  his  mind  and  declined  to  carry  it  into  effect. 

1.  Variance— Failure  of  proof—Under  the  provisions  of  Civil  Code,  sec- 
tions 12Q,  130  and  13],  this  is  not  a  failure  of  proof,  but  even  if  a  variance, 
material  or  immaterial,  as  there  was  no  objection  or  showing  made  to  the 
court  on  that  ecore,  it  is  waived  by  such  failure. 

2.  Burden  of  proof— The  allegations  of  the  petition  were  denied  and  an 
affirmative  defense  interposed  upon  which  an  issue  was  joined.  If  there 
had  l)een  no  proof  introduced  plaintiff  would  have  lost  and,  therefore,  had 
the  burden  of  proof  and  closing  argument. 

8.  Errors  not  excepted  to— The  motion  for  a  new  trial  did  not  complain  of 
the  instructions  given  by  the  court  nor  of  the  court's  refusal  to  give  instruo« 
tions  asked  by  appellant  except  as  to  the  peremptory  instruction.  We  can 
not,  therefore,  ptiss  upon  alleged  errors  in  the  giving  and  refusing  instruo 
tions  other  than  the  peremptory. 

Chatterson  &  Blitz  for  appellant. 

B.  F.  Wtisher  and  Chas.  H.  Shield  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divl« 
«ion. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  motion  for  a  new  trial  in  the  circuit  court  did  not  complain  of  the 
Instructions  given  by  the  court,  nor  of  the  court's  refusal  to  give  instruo* 
tions  asked  by  appellant,  except  as  to  the  peremptory  instruction.  We  can 
Dot,  therefore,  pass  upon  alleged  errors  of  the  trial  court  in  the  giving  and 
refusing  of  instructions,  other  than  the  peremptory. 

Appellant  contends  that  there  was  a  material  variance  between  the  peti- 
tion and  the  proof,  and  that  the  peremptory  instruction  asked  for  at  the 
close  of  the  evidence  should  have  been  allowed.  Plaintiff  declared  in  special 
assumpsit  that  defendant  promised  to  pay  him  $600  for  procuring  a  settle- 
ment  of  certain  life  policies  held  in  the  Mutual  Life  Insurance  Co.  of  Ken- 
tucky by  defendant.  The  proof  for  plaintiff  showed  that  the  agreement  ot 
settlement  between  defendant  and  the  insurance  company  was  procured,  but 
before  the  money  was  paid  defendant  changed  his  mind,  and  declined  to 
-carry  it  into  effect.  The  money  was  not  actually  paid  defendant  under  the 
settlement. 

Section  129  of  the  Civil  Code  provides  that  no  variance  between  pleadings 
and  proof  is  material,  which  does  not  mislead  a  party  to  his  prejudice  in 
maintaining  his  action  or  defense  upon  the  merits.  Before  a  party  can 
•claim  the  beneflt  of  that  provision  as  to  a  material  variance  by  the  terms 
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Of  the  sectioD,  he  must  satisfy  the  court  of  the  prejudicial  effect  of  the  sur- 
prise, and  then  the  court  must  allow  amendments  to  pleadings  so  as  to  con- 
form to  the  facts,  on  such  terms  as  may  be  just.  By  section  190  Id. ,  if  the 
variance  is  immaterial  the  court  may  direct  the  fact  to  be  found  aocordinff 
to  the  evidence.  By  section  181,  Id.,  "If,  however,  the  allegation  of  the 
claim  or  defense,  to  which  the  proof  is  directed,  be  unproved,  not  in  some 
particular  or  particulars  only,  but  in  its  general  scope  and  meaning,  it  Is 
not  to  be  deemed  a  case  of  variance  within  the  last  two  sections,  but  a  fail- 
ure of  proof.'* 

Under  the  definitions  given,  we  ai*e  of  opinion  that  this  is  not  a  case  of 
failure  of  proof,  but.  even  if  a  variance,  material  or  immaterial,  as  then 
Was  no  objection  or  showing  made  to  the  court  on  that  score,  it  is  waived 
by  such  failure.  (Anderson  v.  Bogers,  1  Bush,  200;  Gaines  v.  Deposit  BanlL, 
19  Ky.  Law  Rep.,  171;  Woodcock  v.  Farrel,  1  Met,  437.) 

The  allegations  of  the  petition  in  several  material  particulars  were  denied 
by  the  answer.  In  addition  an  afflnnailve  defense  was  Interposed,  upon 
which  an  issue  was  joined.  As  the  pleadings  were  framed,  if  there  had  been 
no  evidence  introduced,  plaintiff  would  have  lost,  and,  therefore,  had  the 
burden  of  proof  and  the  closing  argument.    (Civil  Code,  section  526. ) 

Judgment  affirmed,  with  damages. 


COMMONWEALTH  v.  AYERS. 

(Filed  April  14,  1904— Not  to  be  reported.) 

Indictment— An  indictment  charging  that  the  defendant  in  Daviess  oountr 
before  the  finding  of  the  indictment  unlawfully,  willfully,  feloniously  and 
maliciously  shot  at  Tom  Jackson  with  a  pistol,  a  deadly  weapon,  intending 
to  kill  him,  but  without  wounding  him,  said  pistol  being  loaded  with 
powder  and  bullets  or  some  other  hard  substance,  is  good  and  sufficient. 

Clifton  J.  Pratt,  N.  B.  Hays  and  Loraine  Mix  for  appellant. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellee,  Andy  Ayers,  was  indicted  under  section  1166  of  the  Ken- 
tucky Statutes  for  the  offense  of  willfully  and  maliciously  shooting  at 
another  without  wounding. 

The  indictment  is  as  follows:  "The  grand  jury  of  Daviess  county,  in  the 
name  and  by  the  authority  of  the  Commonwealth  of  Kentucky,  accuse  Andy 
Ayers  of  the  crime  of  unlawfully,  willfully,  feloniously  and  maliciously 
shooting  at  another  with  a  pistol,  a  deadly  weapon,  intending  to  kill  such 
I>erson,  but  without  wounding  him.  Committed  in  manner  and  form  a» 
follows,  to  wit,  the  said  defendant  did  in  the  county  of  Daviess  and  before 
the  finding  of  this  indictment  unlawfully,  willfully,  feloniously  and  ma- 
liciously shoot  at  Tom  Jackson  with  a  pistol,  a  deadly  weapon,  intendlng^ 
to  kill  him,  but  without  wounding  him.  Said  pistol  was  loaded  with  pow- 
der or  bullets,  or  some  other  hard  substance,  contrary  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
Of  the  Commonwealth  of  Kentucky. ' ' 
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A  general  demurrer  to  this  indictment  was  sustained  by  the  trial  oourtr 
and  the  Commonwealth  has  appealed. 

Section  1166  of  the  Kentucky  Statutes  reads  as  follows:  "If  any  person 
shall  willfully  and  maliciously  shoot  at  another  without  wounding  *  *  * 
with  a  gun  or  other  Instrument  loaded  with  leaden  bullet  or  other  sub- 
stalice  *  *  *  with  the  Intention  to  kill,  he  shall  be  confined  In  the  pen- 
itentiary not  less  than  one  nor  more  than  flye  years. '^ 

The  indictment  charges  every  act  essential  to  constitute  the  crime  created 
by  the  statute  and  substantially  follows  its  language,  and  Is  direct  and  cer- 
tain as  regards  the  party,  the  offense,  the  county  and  the  circumstances  of 
the  offense  as  required  by  sections  122  and  124  of  the  Criminal  Code,  and 
was  good  and  sufficient. 

For  reasons  Indicated  the  judgment  of  the  trial  court  is  reversed  and  cause 
remanded,  with  instructions  to  overrule  the  demurrer  and  for  other  proceed- 
ings consistent  with  this  opinion. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  JACKSON,  &c.| 
(Filed  April  14,  1004.) 

1.  Railroads—Mistake  of  agent  in  selling  ticket— Passenger  ejected  before 
reaching  destination— Action  of  conductor— Excessive  verdict— Appellee, 
nineteen  years  of  age,  bought  a  ticket  from  Central  City  to  Gilbertsville,  on 
appellant's  train,  for  12.25.  The  agent,  by  mistake,  gave  him  a  ticket  to 
Greenville.  The  conductor  put  him  off  at  first  station  beyond  Greenville, 
refusing  to  carry  him  further.  Held— That  the  appellee  is  entitled  to  re- 
cover compensatory  damages  in  which  is  included  mortification  and  humilia- 
tion consequent  upon  the  wrongful  ejection,  and  a  verdict  for  I860  will  not 
be  disturbed. 

2.  Special  damage— Filing  amended  plea  during  trial— The  court  did  not 
err  in  allowing  appellee  to  file  an  amended  plea  for  special  damage  during 
the  trial,  alleging  loss  of  contract  for  labor. 

8.  Failure  of  appellant  to  offer  instructions— The  appellant  was  entitled  to 
an  Instruction  upon  its  theory  of  the  case,  but  it  did  not  offer  one,  and. 
therefore,  can  not  complain  of  this  error. 

Jonson  &  Wickllffe,  J.  M.  Dickinson  and  Plrtle,  Trabue  &  Cox  for  appel- 
lant. 
R.  Y.  Thomas  for  appellee. 
Appeal  from  Muhlenberg  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn. 

The  appellee,  by  his  next  friend,  brought  this  action  against  appellant  for 
damages,  alleging  that  he  was  wrongfully  ejected  from  a  passenger  train  on 
which  he  was  being  cariled  as  a  passenger  by  appellant.  He  recovered  a 
judgment  for  1850,  of  which  appellant  complains. 

The  facts  as  they  appear  of  record  were,  in  substance,  as  follows :  Appel- 
lee, who  was  about  nineteen  years  of  age,  called  for  and  paid  for  a  ticket 
from  Central  City  to  Gilbertsville,  Ky.  He  boarded  one  of  appellant's 
trains,  the  conductor  took  up  his  ticket,  and  after  passing  Greenville,  Ky., 
the  first  station  after  leaving  Central  City,  the  conductor  called  upon  him 


2088  I.  0.  B.  B,  00.  V.  JAOKSON,  ftO. 

again  for  a  ticket,  or  liis  fare,  which  be  did  not  fumisti^  and  he  was  ejected 
from  the  train  at  Dupuy,  the  second  station  from  his  starting  point.  Theie 
Is  no  dispute  in  the  evidence  that  appellee  for  the  price  of  12.85  purohaaed  a 
ticket  which  should  have  entitled  him  to  ride  to  Gilbertsville.  A  ticket  was 
delivered  to  him,  which  he  testified  he  did  not  understand:  that  it  had  the 
name  of  all  the  stations  on  it,  and  was  not  straight  on  one  edge.  The  prOof 
shows  that  it  was  known  as  a  "simplex  ticket." 

Appellee's  version  of  what  occurred  between  him  and  the  conductor  after 
leaving  Greenville  is  in  substance  as  follows :  The  conductor  asked  him  for 
a  ticket  and  he  told  the  conductor  that  he  had  given  him  bis  ticket  and  that 
he  was  going  to  Gilbertsville.  The  conductor  moved  on  a  short  distance  in 
the  aisle  and  then  returned  and  said  to  appellee  that  he  would  have  to  pay 
his  fare  or  get  off  of  the  train.  Appellee  again  told  him  that  he  had  given 
him  his  ticket  which  he  had  bought  at  Central  City  for  Giltiertsville,  and 
that  he  had  paid  $2.86  for  it,  and  then  the  conductor  used  the  following  lan- 
guage: "And  he  said,  I  never;  and  I  told  him  to  look  and  see,  and  he  said, 
*no,  by  G — d,'  he  was  running  that  train,  and  he  took  me  by  the  arm  and 
told  me  to  get  off,  and  the  train  stopped  and  he  led  me  off." 

He  also  told  the  conductor  he  did  not  have  any  money  to  pay  another  fare 
to  Gilbertsville.  Appellee  stated  further  that  he  was  op  his  way  to  Gil- 
bertsville to  meet  a  man  with  whom  he  had  contracted  to  labor  on  his  farm 
at  tbe  price  of  |20  per  month  during  the  crop  season;  that  this  man  lived 
nine  miles  in  the  country  from  Gilbertsville  and  had  promised  to  meet  that 
train  and  take  him  to  his  home;  that  by  his  failure  to  go  on  this  train  he 
had  lost  this  contract;  that  he  had  endeavored  to  get  other  work,  but  bad 
failed  for  three  months  to  get  a  place  to  labor.  He  further  stated  that  on 
his  return  to  Central  City  the-agent  had  returned  to  him  bis  13.86. 

Appellant  admits  that  appellee  had  paid  for  a  ticket  to  Gllbert^lUe,  but 
that  the  agent  at  Central  City,  by  mistake,  gave  him  a  ticket  to  Greenville. 
The  conductor's  version  of  what  took  place  between  himself  and  appellee 
was  in  substance  as  follows :  He  stated  that  when  he  took  up  appellee's 
ticket,  he  announced  the  name  "Greenville,"  but  that  he  did  not  know 
whether  or  not  appellee  heard  it;  that  after  leaving  Greenville  he  asked  ap- 
pellee for  a  ticket  or  far^.  Appellee  replied  that  he  had  given  him  a  ticket 
which  entitled  him  to  be  carried  to  Gilbertsville.  The  conductor  said  to 
him  that  he  was  mistaken;  that  it  was  possible  that  the  agent  at  Central 
City  had  made  a  mistake  in  giving  him  the  ticket  to  Greenville,  and  then 
offered  to  let  appellee  lide  to  Nortonvllle  without  charge,  and  he  (conductor) 
would  then  ascertain  whether  the  agent  at  Central  City  had  sold  appellee  a 
ticket  to  Gilliertsville,  and,  if  so,  he  would  carry  him  on  to  that  point  Ap- 
pellee refused  this  offer,  stating  that  he  would  get  off  at  Dupoy,  as  he  had 
acquaintances  there,  but  that  all  were  strangers  to  him  at  Nortonville, 
When  the  train  arrived  at  Dupoy,  appellee  got  off;  that  he  did  not  touch  or 
insult  appellee;  did  not  use  the  language  attributed  to  him  by  appellee,  or 
any  similar  language.  Appellee,  in  rebuttal,  testified  that  the  conductor 
did  not  say  anything  about  a  possible  mistake  of  the  agent  at  Central  City 
in  selling  and  delivering  him  a  ticket,  nor  offer  to  take  him  on  to  Norton- 
ville;  that  there  was  not  anything  sold  of  that  kind  or  chaarcter,  nor  did  he 
say  he  would   get  off  at  Dupoy  for  the  reason  that  he  had  acquaintances 
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there,  or  anything  like  that.  He  stated  that  he  had  never  heen  to  Dupoy  in 
his  life  before  that  oocaslon,  and  all  who  lived  there  were  strangers  to  him. 
Appellant  first  complains  of  the  action  of  the  lower  oonrt  in  allowing  an 
amended  petition  to  be  filed  during  the  trial,  in  which  it  was  alleged  that, 
by  reason  of  his  being  put  off  of  this  train,  he  lost  his  oon tract  for  labor, 
and  asked  special  damages  by  reason  thereof.  The  only  limitation  upon  the 
-discretion  of  the  court  in  allowing  amended  pleadings  is  that  they  must  be 
in  furtherance  of  justice  and  must  not  change  substantially  the  claim  or 
defense.  This  court  has  in  several  cases  decided  that  the  lower  court  did 
not  abuse  its  discretion  in  allowing  amendetl  pleadings  to  be  filed  during 
the  trial,  and  in  one  case,  at  least,  approved  the  action  of  the  lower  court  in 
permitting  an  amended  petition  to  be  filed  after  all  evidence  had  been  intro- 
duced, and  the  court  had  Instructed  the  jury.  (Section  184,  Civil  Code; 
Kearney  v.  City  of  Covington.  1  Met.,  339;  15  B.  M.,  S64  and  91  Ky.,  368- 
444. )  The  amendment  in  this  cnse  set  forth  an  item  of  special  damage,  and 
if  the  appellant  had  made  it  known  to  the  court  by  affidavit  or  otherwise 
that  it  could  not  proceed  with  the  trial,  that  It  desired  time  to  investigate 
the  matter  set  forth  in  the  amended  pleading,  we  have  no  doubt  that  the 
<x)urt  would  have  granted  its  request.  But  the  appellant,  on  the  filing  of 
this  amended  petition,  did  not  ask  for  a  continuance,  or  for  further  time  for 
preparation ;  therefore,  it  hns  no  cause  for  complaint.  At  the  conclusion  of 
the  evidence  for  the  appelh'e.  and  again  when  all  the  evidence  had  Ix^en  in- 
troduced, the  appellant  offered  and  asked  the  court  to  give  a  peremptory  In- 
struction to  the  jury  to  find  for  it.  which  the  court  refused.  Under  the 
proof,  appellont  was  bound  to  pay  appellee  at  least  actual  compensation  for 
the  reason  that  it  admitted  it  made  a  contract  with  appellee  and  received 
the  fare  to  transport  him  to  Gilbertsvllle  on  that  day  and  failed  and  refused 
to  do  so.  But  it  says  that  its  conductor  had  the  right  to  put  him  off  of  the 
train  at  Dupoy  for  the  reason  that  the  ticket  he  delivered  was  for  Greenville. 
Granting  this  to  be  true,  yet  appellant  is  not  relieved  from  its  contract,  for 
the  reason  that  it  was  the  fault  or  wrong  of  the  appellant,  by  its  agent,  in 
giving  him  the  ticket  to  Greenville,  Instead  of  to  Gilbertsvllle.  There  Is  no 
pretense  that  appellee  committed  any  wrong  or  mistake.  Ae  between  the 
conductor  and  appellee,  the  conductor  may  properly  rely  upon  the  ticket  as 
it  reads,  and  if  It  read  to  Greenville,  ond  he  the  (conductor)  did  not  know 
that  it  was  a  mistake,  then  he  had  the  right  to  eject. the  appellee  from  the 
train,  and  his  action  therein  could  not  be  regarded  as  tortious,  unless  ac- 
companied with  unreasonable  and  unnecessary  force  or  insult.  (104  Ky.,  28. ) 
This  was  a  aise  very  similar  to  the  one  at  bar,  and  the  court  sold:  "Never- 
theless it  is  generally,  and.  we  think,  properly,  held  that  the  ticket  accepted 
by  the  passenger  must  usually  be  treated  asoonclnslve  evidence  of  the  passen- 
ger's rights  as  between  him  and  the  conductor,  leaving  the  passenger  to  his 
action  against  the  carrier  If  he  had  not  been  given  such  a  ticket  as  his  con- 
tract called  for." 

Again  the  court,  after  discussing  and  deciding  that  In  such  a  case  an  In- 
struction on  exemplary  damages  should  not  have  been  given  In  that  case, 
said:  "The  action  is  essentially  and  In  form  ex  contractu,  and  the  recovery, 
if  any,  must  necessarily  be  limited  to  compensatory  damages,  and  we  do  not 
think  the  jury  were  In  fact  Instructed,  or  could  have  fairly  understood,  that 
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tbey  were  authorized  to  find  exemplary  damages;  for  the  mortlfioatioD  and 
humiliation  oonsequeut  upon  the  wrongful  ejection  of  a  passenger  from  a 
railroad  train  is  a  proper  element  of  damages  recoTerable  for  a  breach  of 
contract  like  the  present.  * '  To  the  same  effect  is  the  case  of  L.  &  E.  By^ 
Co.  V.  Lyons,  &c..  21  Ky.  Jjaw  Bep.,  778. 

These  cases  decide  in  substance  that  the  conductor  is  absolyed  from  the 
payment  of  any  damage  in  ejecting  a  passenger  in  accordance  with  the  terma 
of  his  ticket,  provided  that  the  ejection  is  not  accompanied  with  unreason- 
able and  unnecessary  force  or  insult,  but  in  such  ca^  the  passenger's  lighlr 
of  action  Is  against  the  carrier  and  the  agent  who  gave  him  the  erroneous 
ticket,  or  either,  as  he  may  elect.  The  criterion  of  recoTcry  is  limited  to 
compensatory  damages  in  which  is  included  mortification  and  humiliation 
consequent  upon  the  wrongful  ejection.  The  instructions  given  by  the  oourt 
conform  to  these  views,  at  least  there  is  no  material  and  prejudicial  error  in 
them.  The  appellant,  however,  was  entitled  to  an  instruction  upon  ita 
theory  of  the  case,  but  it  did  not  offer  one,  and,  therefore,  it  can  not  com- 
plain of  this  error.  In  the  case  of  L  &  N.  B.  B.  Co.  v.  Harrod,  25  Ky.  Law 
Bep.,  261,  the  court  said :  "The  rule  upon  this  question  is  that  where  a  party 
to  a  civil  case  fails  to  offer  an  instrustion  upon  a  point  of  law  involved  in  a 
case,  it  is  not  error  in  the  oourt  to  fail  to  instruct  on  that  point;  but  if  a 
imrty  offers  an  instruction  upon  some  point  of  law  involved,  which  is  re- 
fused by  the  court  because  of  defect  of  form  or  substance,  then  it  is  the  duty 
of  the  court  to  prepare,  or  have  prepared,  and  give  a  proper  instruction  on 
that  point. ' ' 

The  appellant  also  complains  of  the  amount  of  the  judgment.  The  jury 
saw  and  heard  the  witnesses  and  from  its  verdict  it  must  have  accepted  ap- 
pellee's version  of  the  matter  as  true,  and  we  do  not  feel  authorized  to  dis- 
turb their  verdict.  It  certainly  was  very  insulting  on  the  part  of  the  con- 
ductor to  dispute  in  emphatic  language  what  appellee  had  said  about  buying 
the  ticket  and  to  refuse  to  look  among  the  tickets  he  had  taken  up  to  ascer- 
tain if  he  could  find  the  one  appellee  had  given  him,  but  instead  of  that  to 
answer  him  with  the  words  related  by  the  appellee,  and  then  lead  him  off 
the  train  from  a  coach  comparatively  full  of  people. 

Perceiving  no  error  prejudicial  to  the  substantial  rights  of  the  appellant^ 
the  judgment  of  the  lower  court  is  affirmed,  with  damages. 


GALBRAITH  v.  STARKS. 

(Filed  April  14,  1904.) 

1.  Plea  of  payment— On  an  action  for  an  indebtedness  represented  by  the 
promissory  notes  of  the  appellant  in  the  sum  of  about  S5,000,  appellant  filed 
a  plea  of  payment  ijy  way  of  counterclaim  which  the  trial  court  dismissed, 
and  adjudged  the  recovery  by  appellee  of  the  amount  sued  for.  Held— That 
while  shopkeepers  or  tradesmen's  books  nre  held  admissible  as  substantive 
evidence  to  show  original  entries  made  therein  in  the  regular  course  of  busi- 
ness, an  account  which  has  been  transcribed  and  does  not  purport  to  be  any- 
thing more  than  chronological  entries  of  various  payments  all(^^  to  have 
benn  made  by  appellant  to  appellee  upon  the  land  notes,  are  not  competent 
evidence.  Meagern^ss  of  evidence  that  leaves  the  mind  unsatisfied  is  a  fail- 
ure of  evidence.    The  trial  court  properly  dismissed  the  counterclaim. 
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J.  B.  Mallory  and  PerkiDs  Ss  Trimble  for  appellant. 

Browder  &  Browder  for  appellee. 

Appeal  from  Todd  Cirouit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Beginning  about  1886,  and  down  to  1809,  appellant  became  indebted  to 
appellee  in  numerous  transactions,  all  represented  by  the  former's  prom- 
issory notes,  in  the  sum  of  approximately  16,000.  Three  of  the  transactions 
were  the  purchase  of  real  estate ;  another  the  purchase  of  a  half  interest  in 
a  drug  store,  owned  by  the  parties  as  copartners;  others  rent  of  house.  In 
the  purchase  of  the  interest  in  the  store,  appellant  admitted  by  writing  then 
signed  that  the  notes  and  accounts  owing  the  firm,  amounting  to  the  sum 
of  t885  belonged  to  appellee,  but  that  appellant  was  to  collect  them  in  the- 
firm's  name,  and  pay  over  to  appellee  the  sums  collected. 

Numerous  payments  were  made,  at  iiTegular  interrals,  upon  this  gross 
indebtedness.  All  of  the  notes  were  surrendered  to  appellee  as  having  been 
paid,  except  one  of  $400,  subject  to  certain  endorsed  credits,  which  was  re- 
tained by  appellee,  and  to  collect  which  and  enforce  the  lien  reserved  upon 
a  l«t,  this  suit  was  brought.  Appellant  defended,  pleading  payment,  and 
in  addition  seeking  by  counterclaim  to  recover  of  appellee  1169.60,  with  in- 
terest, which  he  alleged  he  had  overpaid.  Although  the  various  transac- 
tions had  no  connection  one  with  another,  it  was  asserted  that  payments 
were  made  indiscriminately  by  appellant  to  be  applied  on  his  indebtedness 
to  appellee,  and  that  it  was  so  applied  by  the  latter,  extinguishing  all  the 
other  debts,  as  well  as  the  debt  of  which  the  note  sued  on  was  a  part,  and 
overpaying  that  debt  as  stated.  An  issue  was  tendered  upon  the  plea,  and 
the  proof  heard.  The  only  witnesses  were  the  two  portles.  The  trial  court 
dismissed  the  counterclaim,  and  adjudged  the  recovery  by  appellee  of  the 
amount  sued  for,  thus  finding  against  the  plea  of  payment.  If  there  was 
evidence  enough  to  sustain  or  refute  the  plea  the  question  would  be  one  of 
fact.  But  we  have  come  to  the  conclusion  that  there  is  not  enough  evidence- 
for  either  purpose. 

Able  counsel  have  each  presented  theories  of  probability  that  are  not  with- 
out plausibility.  Yet  in  accepting  either  we  would  be  forced  to  resort  solely 
t^  conjecture— conjecture,  it  is  true,  that  Eeems  more  or  less  probable.  This 
state  leads  to  a  closer  analysis  of  the  rules  of  evidence  upon  which  the  re- 
spective theories  must  in  iwirt  rest.  The  burden  of  proof  upon  the  whole 
case  was  upon  appellant.  Had  he  testified  clearly  of  his  own  knowledge  as 
to  the  facts  upon  which  his  counsel  rely,  his  case  might  have  been  made 
out.  So  with  appellee.  But  the  payments  referred  to  were  mostly  made 
ten  or  twelve  years  before  the  parties  came  to  testify.  Their  recollections  as 
to  those  transactions  are  shown  to  have  been  very  misty,  and  far  from  satis- 
factory. They  were  merchants,  living  in  different  communities.  Nearly 
all  the  payments  were  by  bank  checks.  That  Is,  appellant  had  drawn  cer- 
tain checks  on  his  banker  in  favor  of  appellee,  but  not  stating  in  them  the 
consideration.  Some  few  payments  are  claimed  to  have  been  made  in 
money.  Appellant  contends  that  as  he  has  shown  an  aggregate  of  payments 
of  money  (by  checks  and  otherwise >  to  appellee  within  the  period  since  the 
debts  were  created,  equal  to  or  in  excess  of  his  indebtedness  to  appellee,  he 
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has  done  enough  to  shift  the  burden  to  appellee  to  show  that  they,  or  some 
-of  them,  were  not  made  on  these  notes. 

*' Payment"  is  a  term  of  art  as  used  in  law.  It  involves  more  than  the 
passing  of  money  or  its  aooepted  equivalent,  from  one  to  another.  The  ac- 
x>eptanoe  of  money  or  other  thing  of  value  in  satisfaction  of  a  debt,  or  In  ex- 
change for  labor,  goods  or  other  commodity,  will  be  a  payment,  where  it 
was  6o  intended  by  the  payor.  Generally  there  must  be  something  shown  in 
addition  to  the  mere  passing  of  money  from  one  to  the  other.  True,  that 
fact  may  be  a  strong  circumstance  in  determining  whether  it  was  intended 
«nd  accepted  as  a  payment  on  a  debt.  And  other  slight  oircumstanoee 
might  satisfythe  judicial  inquiry  as  to  the  intent  and  purpose  of  Euch 
transaction.  But  it  is  not  unusual  for  persons  indebted  to  havo  other  trans- 
actions with  their  creditors,  and  to  pay  money  for  something  else,  than  upon 
the  pre-existing  debt.  Whether  there  was  or  not  a  payment  made  upon  a 
particular  debt,  may  frequently  be  of  vast  importance  to  the  parties  as 
affecting  other  rights,  as  well  as  the  rights  of  others.  So  that  the  intent  of 
the  paitlps  becomes  a  material  element  in  determining  whether  a  transac- 
tion is  a  payment.  The  one  who  asserts  that  it  is,  must  prove  it.  There  is 
no  reason  for  a  rule  that  would  change  the  law  of  evidence  where  a  payw  of 
money  happens  to  be  a  creditor  of  the  payor,  so  as  to  impose  upon  the  former 
a  burden,  and  relieve  the  latter  of  It,  contrary  to  the  general  rule  in  all 
other  cases.  But  going  further  in  this  case,  it  was  shown,  as  has  been  in- 
dicated, that  appellant  undertook  in  1888  to  collect  some  1885  in  notes  and 
accounts  for  appellee,  and  to  transmit  him  the  money  so  collected.  Appellee 
says  appellant  did  collect  some  of  this  mqney  and  paid  it,  and  that  some  of 
the  payments  now  sought  to  be  applied  to  the  land  notes  sued  on  were  in 
reality  made  upon  account  of  those  collections.  Appellee  naturally  has  no 
means  of  knowing  actually  whether  such  collections  had  been  made,  for  he 
does  not  claim  to  have  been  present.  Appellant  at  first  denied  that  appellee 
owned  the  firm  notes  and  accounts  referred  to,  but  evidently  that  was  a  case 
of  for^etfulness.  The  writings,  which  he  admitted  upon  confrontation, 
show  the  contrary.  Then  he  testified  that  he  dfd  not  recollect  whether  he 
had  collected  any  of  those  debts.  Indeed,  he  said  he  remembered  nothing 
whatever  about  it.  But  he  agreed  that  if  his  books  would  show  anything 
on  the  subject,  that  when  he  returned  to  his  home  from  giving  the  deposi- 
tion he  would  transmit  to  the  notary  a  statement  from  them  showing  the 
facts.  Some  weeks  later  he  did  write  the  notary  a  letter  which  was  attached 
to  his  deposition,  In  which  he  admitted  having  found  that  he  had  collected 
certain  of  the  notes,  etc.,  amounting  to  less  than  1100,  but  added  that 
another  book  was  lost,  making  the  not  unreasonable  impression  that  the 
lost  book  covered  also  a  part  of  the  period  during  which  such  collections,  if 
made,  would  have  been  entered.  Appellant  kept  a  sort  of  system  of  books; 
api)ellee  does  not  appear  to  have  kept  any  memorandum  at  all  of  those  trans- 
actions, more  than  the  notes  and  the  written  contracts.  So  far,  all  will  de- 
pend upon  the  requirement  of  the  law  as  to  proving  payment.  If  when 
appellant,  the  debtor,  shows  that  money  had  passed  from  him  to  appellee, 
the  creditor,  that  It  must  \ye  credited  on  the  former's  existing  indebtedness, 
unless  the  creditor  can  show  satisfactorily  that  it  was  for  something  else, 
then  appellee  has  made  out  his  case.    On  the  other  hand,  if  appellant  should 
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be  required  to  show  in  addition  to  the  passing  of  the  money,  that  it  was  to 
be  applied  on  this  indebtedness  (or  at  least  that  this  was  all  his  indebtedness 
to  appellee),  then  he  has  failed.  While  suoh  fact  of  payment  might  be  proved 
by  circumstances,  from  which  the  law  would  presume  the  intent  and  pur- 
pose of  acceptance,  here,  howcTer,  instead  of  the  circumstances  pointing  to 
Buoh  payment,  they  rather  negative  it,  in  several  particulars.  For  example, 
when  it  was  shown  that  appellant  undertook  to  collect  the  old  firm  notes  for 
appellee,  and  did  in  fact  collect  some  of  them,  and  thereafter  made  remittances 
unexplained,  the  law  will  apply,  and  will  allow  appellee  to  npply,  as  he  has 
evidently  done,  such  remittances  in  discharge  of  the  collections,  rather  than 
in  payment  of  the  remitter's  own  debts.  In  answer  to  the  thought  that  only 
about  |.00  of  the  payments  can  be  so  accounted  for  from  the  evidence,  we 
must  remember  that  it  was  within  appellant's  power,  and  it  w^s  his  duty 
as  the  agent  of  appellee,  to  lender  a  complete  statement  of  those  collections; 
or,  if  because  of  the  loss  of  certain  of  his  books,  he  could  not  render  such 
statement,  still,  he  fails  to  thereafter  give  any  explanation,  or  offer  himself 
as  a  witness  on  that  point,  that  he  might  be  examined  under  oath  touching 
the  loss  of  the  book,  the  period  it  covered,  and  whether,  if  it  was  only  a 
ledger,  a  journal  or  cash  book,  showing  the  same  things  was  not  in  his  pos- 
session, from  which,  though  with  additional  labor,  the  truth  might  have 
been  gathered.  Nor  does  he  disclose  how  the  account  was  kept  in  his  books. 
He  elects  Instead  to  leave  those  matters  in  doubt,  relying  upon  the  absence 
of  such  evidence,  the  admitted  inability  of  his  adversary  to  meet  the  point, 
and  the  supposed  state  of  the  law.  that  under  these  circumstances  his  unex- 
plained remittances  would  be  credited  on  his  indiviual  debts  to  nppellee. 
He  who  fails  to  produce  the  best  evidence  which  is  within  his  control,  or 
who  fails  in  his  duty  to  keep  an  account,  whereby  confusion  to  his  own  ad- 
vantage and  to  the  detriment  of  his  adversary  ensues,  can  claim  no  favor- 
able presumption  from  his  lapses.  On  the  contrary,  the  law  presumes  that 
the  best  evidence  if  produced  would  be  adverse  to  him.  Applying  that 
familiar  and  just  rule  in  connection  with  what  has  Ijeen  said  above,  the 
failure  of  appellant's  proof  becomes  even  more  apparent. 

Though  appellant  testified  that  he  had  paid  the  whole  of  his  indebtedness, 
and  stated  that  he  so  testified  after  having  refreshed  his  recollection  by  an 
inspectloD  of  his  books,  we  are  satisfied  that  his  statements  are  more  in  the 
nature  of  deductions  drawn  after  examining  his  books,  than  a  refreshed 
recollection  of  the  original  events.  This  Is  made  apparent  to  us  by  the  man- 
ner of  testifying  and  many  statements  of  the  witness.  This  brings  us  to 
consider  the  value  of  certain  book  entries  proved  in  the  record,  and  seem- 
ingly relied  on  as  substantive  evidence  to  sustain  appellant's  plea.  Though 
it  is  not  made  perfectly  clear,  we  gather  that  appellant  had  entered  upon  a 
ledger  book  an  account  showing  certain  payments  mnde  upon  the  variou.s 
debts  of  which  the  note  sued  on  is  one.  The  account,  as  transcribed,  is  by 
no  means  complete  as  an  account.  It  does  not  purport  to  be  anything  more 
than  chronoligcal  entries  of  various  payments  alleged  to  have  been  made  by 
appellant  to  appellee  upon  the  lond  notes.  As  to  their  value  as  private 
memoranda  we  are  not  here  concerned.  It  is  as  to  their  relevancy  as  pro- 
bative evidence.  Appellant  testified  that  they  were  made  by  him  at  the 
time,  and  were  original  entries.     Still  we  are  of  the  opinion  that   they  are 
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not  competent  evidence.  Shopkeeper's  or  tradesmen's  books,  the  original 
entries  made  therein  contemporaneonsly,  and  in  the  regular  couise  of  busi- 
ness, are  admissible,  under  a  rule  of  necessitji  as  substantive  evldenoe  of 
the  facts  of  the  shopkeeper's  transactions  v^ith  his  customers  in  relation  to 
that  particular  business.  (Poor,  &c.  v.  Robinson,  18  Bush.  290;  1  Greenleaf 
on  Evidence,  sections  117-118.)  It  is  unnecessary  to  restate  the  reasoning 
underlying  the  adoption  of  this  rule.  Excepting  the  case  of  persons  whose 
business  it  is  to  pay  out  money,  such  as  bankers  and  the  like,  we  do  not 
know  that  it  has  been  extended  In  this  State  further.  Indeed  it  has  been 
intimated  by  this  court  (Brannin  v.  Foree,  12  B.  Monroe,  508)  that  it  was 
limited  to  such.  It  was  no  part  of  appellant's  merchandising  business  to 
buy  real  estate,  and  to  pay  for  it  in  installments.  Such  entries  on  his  books, 
though  made  contemporaneously,  were  utterly  foreign  to  his  mercantile 
affairs,  and  can  not,  therefore,  be  said  to  have  been  entries  made  by  a 
merchant  or  tradesman  in  the  usual  course  of  his  busineRs;  and  conse- 
quently they  are  not  entitled  to  the  presumptions  of  regularity  and  of  free- 
dom from  purposeful  fabrication  that  the  routine  entries  of  merchandise 
sales  are  conceded  in  law.  Section  606,  subsection  7,  Civil  Code,  is  but  de- 
claratory of,  the  common  law  on  this  point,  with  the  addition  that  a  party 
in  interest  may  testify  concerning  such  entries  even  as  against  one  who  is 
dead,  or  under  certain  disabilities.  The  account  does  not  prove  anything. 
As  the  plea  of  payment  was  not  sufficiently  supported,  the  circuit  court  was 
right  in  not  hazarding  a  guess  as  to  what  the  truth  concerning  it  was. 
Meagreness  of  evidence  that  leaves  the  mind  unsatisfied  is  a  failure  of  evi- 
dence. 
The  judgment  should  be  affirmed. 


GERMAN  V.  BOARD  OF  TRUSTEES  OF  HIGHLAND  PARK  GRADED 
COMMON  SCHOOL  DISTRICT,  NO.  46. 

(Filed  April  14,  1904.) 

Duties  and  compensation  of  treasurer  of  school  board— It  appearing  that 
appellant  only  qualified  to  perform  the  duties  as  treasurer  of  the  tK)ard,  re- 
quired by  section  4443,  Kentucky  Statutes,  it  was  no  part  of  his  duty  to 
post  election  notices;  to  make  statements  of  receipts  and  disbursements  (ex- 
cept with  regard  to  taxes);  to  get  up  supplies  for  the  echool;  purchase  the 
land  for  the  school  building;  to  attend  to  all  contracts  for  the  erection  of 
school  buildings  and  foundation  work,  or  to  attend  to  the  correspondence  of 
the  district,  and  a  demurrer  to  his  claim  for  such  services  was  properly  sus- 
tained. 

O'Neal  &  O'Neal  and  Isaac  T.  Woodson  for  appellant. 
Weaver  &  Bensinger  for  appellee. 

Appeal  from   Jefferson   Circuit   Court,    Common   Pleas  Branch,    Second 
Division. 
Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  appellant  to  recover  of  appellee  damages  for 
a  breach  of  contract  in  failing  to  allow  him  to  perform  duties  devolving 
upon  him  as  treasurer.     The  petition  contained  four  paragraphs.     Appellee 
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'filed  a  demurrer  to  paramnphs  Nos.  1,  S  and  4,  which  was  sustained  by  the 
'«onrt. 

The  appellant,  in  effect,  concedes  that  the  court  did  not  err  in  sustaining 
4his  demurrer,  but  contends  that  the  court  committed  an  error  in  sustain- 
4Df?  a  demurrer  to  his  amended  petition,  in  which  it  was,  in  substance, 
alleged  that,  In  the  month  of  May,  1807,  he  was  appointed  by  the  appellee  as 
Its  treasurer,  and  that  thereafter  he  executed  bond  with  approved  security 
AS  such  treasurer,  which  bond  was  approved  and  accepted  by  the  appellee, 
and  he  entered  upon  his  duties  as  treasurer  for  the  years  1897,  1808,  1890  and 
1900;  that  he  executed  bond  as  such  treasurer  for  each  of  the  years  named, 
and  in  each  instance  the  bond  was  accepted  and  approved  by  the  appellee; 
that  he  continued  from  the  date  of  his  first  appointment  to  act  as  such 
'  treasurer  until  the  10th  day  of  June,  1001,  at  which  time  appellee  refused  to 
allow  him  to  act  further  In  the  full  discharge  of  his  duties.  Appellant  then 
uses  the  following  language:  ''The  plaintiff  further  states  that  it  was  his 
^uty  to,  and  he  did,  perform  the  duties  as  treasurer  of  said  board  In  making 
out  and  posting  all  the  election  notices  in  said  district  annually,  and  making 
oiit  itemized  monthly  statements  of  receipts  and  disbursements,  and  in  at- 
tending annually  to  getting  all  the  supplips  required  for  the  school  in  said 
district,  and  attending  regularly  all  the  meetings  of  the  trustees  and  giving 
them  information  in  regard  to  all  steps  taken  annually,  and  attending  to 
the  purchase  of  the  land  for  the  new  sc*hool  building  in  the  said  district, 
and  attending  to  all  the  contracts  on  said  school  building,  including  the 
foundation  work,  and  keeping  all  the  atoounts,  and  attending  to  all  the 
payments  of  claims  against  said  district  and  attending  to  all  the  correspond- 
-ence  in  reference  to  the  business  of  said  district  and  school,  all  of  which 
was  done  and  performed  by  the  plaintiff  in  the  discharge  of  his  duties  as 
treasurer  aforesaid  for  each  of  the  four  years  succeeding  said  appointment 
and  qualification,  and  the  said  services  were  continued  in  the  year  1001,  in 
the  making  out  and  posting  of  the  election  notices  in  said  district,  all  of 
which  was  done  and  performed  at  the  special  instance  and  request  of  the 
defendant,  and  accepted  and  ratified  by  defendant,  and  was  of  the  reason- 
able value  of  the  sum  of  $2,158,  whereby  defendant  became  justly  indebted 
to  the  plaintiff  in  the  sum  of  12,158.' etc. " 

In  the  second  paragraph  of  the  amended  petition  the  following  averments 
occur:  "The  plaintiff  further  states  that  it  was  his  duty  and  he  did  annually 
make  out  in  writing  six  i tarn i zed  reports,  for  said  board,  of  his  services  in 
reference  to  the  business  of  said  board,  and  the  proceedings  in  reference  to 
the  levy  and  collection  of  taxes  for  said  district  for  the  years  1897,  1808,  1899, 
1000  and  1001;  and  one  itemized  tax  list  annually  of  the  taxes  assessed 
against  the  taxpayers  of  the  said  distrii^t  for  said  years,  which  was  reason- 
ably worth  $100  per  annum  for  said  reports  and  |20  per  annum  for  said  tax 
list;  and  in  addition  that  he  expended  for  postage  stamps  used  in  his  said 
business  as  treasurer  of  said  district  and  for  said  board  for  the  years  1000 
and  1001,  the  sum  of  127.42,  and  in  addition  thereto  that  he  performed  ser- 
vices in  August  and  September  of  the  year  1002  as  treasurer  of  said  board, 
at  the  special  instance  and  request  of  said  defendant,  amounting  to  the 
value  of  156,  namely,  in  examining  records  and  making  out  tax  bills  for 
delinquent  taxes'several  years  prior  thereto,  which  was  done  and  performed 


2096     GEBMAN  V.  BD.  TB.  H.  P.  Q.  0.  8.  DI8T.,  NO.  46. 

at  the  instanoe  and  request  of  said  defendant,  and  was  of  the  reasonable 
value  of  165.  An  Itemized  statement  of  said  services  is  filed  herewith  a» 
part  hereof,  and  marked  'statement  No.  S,'  and  on  said  services  claimed  for^ 
in  this  paragraph  (the  total  of  which  amounts  to  |6«S.42t  which  was  the  juss- 
and  reasonable  value  of  said  services,  and  to  which  amount  the  defendant 
became  justly  indebted  to  the  plaintiff,  all  of  which  is  due  and  unpaid  ex- 
cept that),  the  defendant  paid  to  plaintiff  the  sum  of  9280  in  cash,  and 
allowed  the  plaintiff  to  retain  IS17.38  in  penalties  collected  from  delinquent 
taxpayers,  leaving  due  and  unpaid  plaintiff  of  said  $082.48,  a  balance  of 
$185.22.  all  of  which  is  due  and  wholly  unpaid,  and  said  defendant  has  failed 
and  refused  to  pay  to  plaintiff  said  balance. ' ' 

It  Is  evident  that  appellant  bases  his  ri^ht  of  recovery  on  the  fact  that  he 
performed  the  services  for  which  he  charges  as  treasurer  of  appellee,  and  he 
claims  that  by  virtue  of  section  4479  of  Kentucky  Statutes  he  is  entitled  to 
the  sums  charged,  to  wit:  For  making  out  the  election  notices  and  posting 
same  in  said  district  annually  for  four  years  $7  per  annum,  $28;  for  making 
out  itemized  monthly  statements  of  receipts  and  disbursements  annually  for 
four  years  at  $140  per  annum,  $560;  for  tending  to  nil  the  supplies  required 
for  school  of  said  district  annually  for  four  years  at  $25  per  annum,  $100;  for 
attending  all  the  regular  meetings  of  trustees,  and  posting  them  so  that  they 
would  act  legally  in  all  steps  taken  annually  for  four  years,  at  $60  per 
annum,  $240;  for  attending  to  the  purchase  of  the  land  for  the  new  school 
building,  $45;  for  attending  to  all  the  contracts  on  said  school  building,  in- 
cluding the  foundation,  annually  for  three  years  at  $120  per  annum,  O60; 
for  keeping  all  the  accounts  and  attending  to  all  the  payments  of  said  dis- 
trict annually  for  four  ^ears  at  $175  per  annum,  $700;  for  attending  lo  all 
the  correspond euce  of  said  district  annually  for  four  years  at  $30  per  annum, 
$120.  Total,  $2, I'M).  For  making  out  six  itemized  reports  annually  for  1897, 
1898,  1899,  1900  and  1901,  at  $100  per  annum.  $500;  for  making  out  one  item- 
ized tax  list  annually  for  1897,  1898,  1899,  1900  and  1901,  at  $20  per  annum, 
$100;  for  postage  stamps  used  for  said  school  district  for  1900  and  1901, 127.42; 
for  services  rendered  in  August  and  September,  1902,.  155.  Total,  $682.42. 
By  cai»fa,  1200.  Balance  due,  1402.42.  Penalties  collected,  $217.20.  Balance, 
$185. 2i. 

Appellee  contends  that  this  section  wns  repealed  by  the  revision  of  the 
school  laws  of  1894,  in  which  it  claims  that  section  4443  of  the  Kentucky 
Statutes  covers  all  the  duties  and  compensation  required  of  and  allowed  the 
treasurer  of  graded  common  school  districts.  We  can  not  agree,  upon  this 
proposition,  with  the  conteution  of  either  appellant  or  appellee.  Sections 
4448  and  4479  were  both  enacted  and  became  parts  of  the  general  school  law 
in  the  year  1893,  one  as  section  79  and  the  other  as  section  116,  in  that  act. 
They  have  both  been  re  enacted  at  each  revision  of  the  school  law  since  that 
date.  Section  4443  ha^  been  amended  once  in  1894  by  allowing  the  treasui^r 
the  same  fees  as  sheriffs  in  collecting  taxes,  to  wit:  Ten  per  cent,  and  also 
giving  him  the  power  to  collect  the  taxes  from  delinquents.  Before  this 
amendment  the  treasurer  was  allowed  only  6  per  cent,  and  the  sheriff  was 
required  to  collect  the  delincjuent  taxes.  In  1898  seciiion  4448  was  again 
amended  by  giving  the  trustees  discretion  to  dispense  with  the  services  of 
a  treasurer  as  provided  by  this  section,  and  to  make  it  the  duty  of  the  sheriff 
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to  oolleot  the  taxes  and.  perform  the  duties  of  treasurer.    Section  4448  does - 
not  conflict  with  section  4479.    It  only  has  reference  to  the  collection  of  tazeB"- 
and  their  disbursements,  and  the  making  of  reports  with  reference  thereto. 
It  appears  from  the  pleadings  of  appellant  that  he  was  appointed  and  eze-^ 
cuted  bond  under  this  section.    It  is  not  shown  that  he  executed  bond  as  re-' 
quired  by  section  4479.    The  bond  he  executed  was  executed  to  the  board  of 
trustees,  and  accepted  and  approved  by  them.    Section  4479  requires  that  the 
treasurer  authorized  by  this  section,  before  he  enters  upon  the  duties  of  his 
office,  shall,  in  the  county  court,  execute  bond  with  security  approved  by 
the  court,  payable  to  the  Commonwealth  of  Kentucky  for  the  use  and  benefit 
of  the  trustees,  etc. 

In  our  opinion  these  two  sections  relate  to  different  matters  One  person 
might  be  appointed  to  fill  both  positions,  but  in  such  event,  before  he  could 
legally  act  and  perform  the  duties,  as  required  by  both  sections,  he  would. 
be  compelled  to  execute  each  of  the  bonds  as  required  by  the  two  sections:. 
A  person  having  executed  only  the  bond,  as  required  in  section  4448,  could' 
not  legally  receive  and  disburse  money  received  from  the  sale  of  bonds  under* 
the  school  law,  or  funds  collected  for  the  purpose  of  defraying  the  annual, 
expenses  of  the  school,  or  funds  fur  the  payment  of  the  interest  on  such 
bonds,  or  for  any  money  received  by  gift  or  devise  for  the  benefit  of  the- 
school.  Such  funds  should  be  received  and  disbursed  only  by  a  person  who- 
had  been  appointed  and  executed  the  bond  required  by  section  4479.  It  wa»- 
for  such  services  as  these  that  section  4479  inquired  that  the  trustees  should 
pay  the  treasurer  such  sum  as  should  be  reasonable  and  just. 

It  appearing  that  appellant  only  qualified  to  perform  the  duties  as  required: 
by  section  4443,  we  are  of  the  opinion  that  it  was  not  any  part  of  his  duty- 
as  such  treasurer  to  post  election  notices;  to  make  statements  of  receipts  and' 
disbursements  except  with  regard  to  taxes  (and  for  this  the  statute  fixes  the 
compensation);  to  get  up  supplies  for  the  whool;  purchase  the  land  for  the- 
school  building;  to  attend  to  all  contracts  for  the  erection  of  school  build- 
ings and  foundation  work,  and  to  attend  to  the  correspondence  of  the  dis-- 
trict.  It  appears  that  most  all  of  the  matters  charged  for  by  appellant,  ex- 
cept the  items  referring  to  reports  of  receipts  and  disbursements,  are  things- 
which  the  statute  contemplated  should  have  been  performed  by  the  trustees, 
without  expense  to  the  district,  and  if  the  trustees  employed  appellant  to- 
perform  these  services,  then  it  is  a  question  between  the  trustees  and  appel- 
lant as  individuals,  and  not  as  officials  of  the  district.  This  question,  how- 
ever, is  not  before  us,  and  we  refrain  from  expressing  any  opinion  upon  it^ 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


GRRMAN  WASHINGTON  LIFE  INSURANCE  ASSOCIATION  v.  CITY^ 

OF  LOUISVILLE. 

(Filed  April  16,  1904— Not  to  be  reported.) 

G.  L.  Everbach,  I.  T.  Woodson  and  Lane  &  Harrison  for  appellant. 

H.  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division.. 

vol.  25—132 
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-Judge  Hobson  delWered  the  following  response  to  petition  for  rehearing: 

We  have  read  with  interest  the  petition  for  rehearing  and  have  reconsid- 
ered the  questions  raised,  but  are  unable  to  see  that  any  reason  exists  for 
modifying  the  opinion  which  we  rendered  herein.  The  clerical  error  in  ap- 
pellant's corporate  name  did  not  vitiate  the  tax  bills.  The  sense  is  perfectly 
apparent.  The  city  taxes  in  the  same  way  as  appellant  all  like  corporations. 
*The  fact  that  as  to  other  corporations  unlike  appellant  a  different  system  is 
'  devised  does  not  affect  it,  as  no  injustice  is  thereby  done  It.  The  legislature 
may  properly  classify  taxpayers  in  devising  an  equal  system  of  taxation. 
No  right  of  appellant  under  the  Federal  or  S^tate  Constitution  appears  to 
have  been  violated.  This  question  was  considered  on  the  original  hearing, 
but  omitted  from  the  opinion. 

The  petition  Is  overruled. 


BOARD   OF   PUBLIC  WORKS   OF   LOUISVILLE  v.  SELVAGE    CON- 
STRUCTION CO. 

(Filed  April  16,  1904— Not  to  be  reported. ) 

Con  tracts -Contracts  which  have  been  awarded  by  boards  of  public  works 
•of  cities  of  the  first  class  for  the  original  construction  of  public  ways  are 
not  required  to  be  approved  by  the  general  council  as  a  prerequisite  to  their 
validity. 

H.  L.  Stone  for  appellant. 

DuRelle  &  McHenry  and  Lane  &  Harrison  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  sole  question  presented  for  adjudication  by  this  record  is  whether  or 
not  contracts  which  have  been  awarded  by  boards  of  public  works  of  cities 
of  the  first  class,  for  the  original  construction  of  public  ways,  are  required 
to  be  approved  by  the  general  council  as  a  prerequisite  to  their  validity. 
This  question  was  answered  in  the  negative  by  this  court  in  the  oases  of 
Barflehl  v.  Gleason,  23  Ky.  Law  Rep.,  140,  and  Joyce  v.  Falls  City  Artificial 
Stone  Co.,  23  Ky.  Law  Rep.,  1201.  To  the  principle  announced  In, these 
opinions  we  adhere. 

Judgment  affirmed. 


COMMONWEALTH  v.  LOUISVILLE   &   EVANSVILLE    PACKET   CO. 

(Filed  April  15,  lfl04.) 

1.  Local  option— Jurisdiction  of  Kentucky  on  Ohio  river— Selling  whisky 
on  steamboat— A  sale  of  spirituous  liquors  on  a  steamboat  anchored  on  the 
Ohio  river  at  the  Cloverport,  Ky.,  wharf,  is  in  violation  of  the  local  option 
law  in  force  in  the  Cloverport  Magisterial  District  of  Breckinridge  county. 
Ky.,  the  State  of  Kentucky  having  jurisdiction  to  the  north  shore  of  the 
Ohio  river. 

J.  R.  Layman  and  N.  B.  Hays  for  appellant. 

Appeal  from  Breckinridge  Circuit  Court. 
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'Opinion  of  the  court  by  Judge  Hobson. 

The  local  option  law  is  in  force  in  the  Gloverport  MaglBterial  District  of 

Breckinridge  county.    Appellee  was  indicted  on  the  chari^e  that  it  rented  on 

Its  steamboat,  known  as  the  Henry  Harley,  in  its  possession  and  under  iti 

•control,  a  room,  bar  and  place  to  another,  in  which  he  sold  spirituous,  Tinous 

3nd  malt  liquors,  with  its  knowledge  and  consent,  to  Edward  Gregory  at  the 

-i^harf  in  Gloverport  while  the  boat  was  anchored  to  the  wharf  on  the  Ohio 

river.    The  defendant  demurred  to  the  indictment,  and  on  the  hearing  of 

the  demurrer  it  was  agreed  that  the  CloTerport  Magisterial  District  is 

bounded  as  follows:    '* Beginning  at  a  point  on  the  Ohio  river  (here  follow 

-several  calls);  thence  a  straight  line  to  the  Hancock  county  line  to  William 

B.  Beaty's  residence;    thence  with  the  Hancock  county  line  to  the  Ohio 

river;  thence  up  said  river  to  the  beginning.'' 

It  was  agreed  that  the  boundary  of  the  district  should  be  considered  on 
the  demurrer  as  if  set  out  in  the  indictment.  The  agreement  also  contained 
the  following:  "The  town  of  Gloverport  is  located  in  the  district  on  the 
Kentucky  side  of  the  river  and  is  bounded  on  the  north  by  said  river,  which 
is  a  navigable  stream. "  The  couit  sustained  the  demurrer  and  dismissed 
the  indictment  on  the  ground  that  the  acts  complained  of  being  done  on  the 
Ohio  river  were  not  done  within  the  Gloverport  Magisterial  District,  as  the 
lines  of  the  district  begin  at  a  point  on  the  Ohio  river  and  in  closing  run  to 
the  river;  thence  up  the  river  to  the  beginning.  It  is  insisted  for  appellee 
that  the  judgment  is  right,  and  that  the  territorial  limits  of  the  district  ez« 
tend  only  to  the  river  and  do  not  include  any  part  of  it. 

The  boundary  of  Kentucky  extends  to  the  northern  shore  of  the  Ohio  river 
a  low-water  mark.  In  the  act  of  February  11,  1820,  after  the  boundaries  of 
the  State  were  defined,  it  was  enacted:  ''The  sovereign  power  and  jurisdic- 
tion of  the  Commonwealth  of  Kentucky  extends  to  and  over  the  entire  soil 
and  waters  within  the  limits  de6cril)ed  in  the  preceding  section,  except  so 
far  as  she  may  have  ceded  jurisdiction  to  the  United  States  for  national 
purposes.  Each  county  in  this  Gommonwealth,  whose  tioundary  Is  described 
In  part  by  the  Mississippi  and  Ohio  rivers,  shall  be  considered  as  bounded 
in  that  particular  by  the  State  line;  and  the  islands  thereof  shall  be  within 
the  respective  counties  holding  the  main  land  opposite  thereto  within  this 
State;  and  the  several  counties  and  tribunals  thereof  shall  hold  and  exei^ise 
Jurisdiction  accordingly."     (Kentucky  Statutes,  section  19H.) 

By  sections  1078-90,  Kentucky  Statutes,  the  several  counties  are  required  to 
be  laid  off  into  magisterial  districts,  and  it  was  not  contemplated  that  any 
IK)rtion  of  the  county  should  be  left  out  of  the  districts  thus  provided  for, 
the  statute  requiring  the  commissioners  in  each  case  "to  divide  the  county 
into  not  less  than  three' nor  more  than  eight  justices*  districts."  In  calling 
for  the  Ohio  river  as  the  northern  boundary  of  the  Gloverport  district,  which 
bordered  on  it,  the  commissioners  followed  the  language  used  by  the  legisla- 
ture in  creating  the  counties  bordering  on  the  Ohio  river,  so  far  as  we  have 
■seen.  The  district  begins  at  a  point  on  the  Ohio  river  and  runs  thence  to  a 
given  point  in  Breckinridge  county.  The  beginning  point  is  not  fixed  on 
the  south  bank  of  the  river.  The  only  designation  is  "on  the  Ohio  river." 
The  natural  meaning  of  this  is  that  the  district  line  begins  in  the  line  of 
the  county  on  its  northern  shore,  for  it  can  not  be  presumed  that  the  com- 
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taisBioners  intended  to  leave  out  any  pert  of  the  county  in  thediylsion  wfalcb 
they  made.    The  same  oonstruotion  must  beKiven  to  the  closing  line  ^'thence- 
up  Raid  river  to  the  beginning/*  for  the  line  of  the  district  rune  to  the  rivvr 
with  the  Hanoook  county  line,  and  all  that  part  of  Breckinridge  county  next- 
Hancock  wafl  plainly  intended  to  be  embraced  in  this  maicisterial  district. 
There  is  nothing  in  the  calls  to  indicate  that  it  was  contemplated  that  the- 
line  of  the  district  should  stop  short  of  the  northern  limit  of  the  Hancock 
county  line,  and  the  contrary  is  shown  to  have  been  the  intention  by  the* 
last  call  which  runs  **thence  up  said  river  to  the  beginning,"  which  is  the 
point  "on  the  Ohio  river."    In  the  uase  of  patents  calling  to  begin  on  a 
navigable  stream  and  to  run  with  it,  the  rule  in  this  State  is  that  the  title 
to  the  bed  of  the  river  passes  to  the  middle  of  the  stream.    (Lumber  Co.  v^ 
Green,  87  Ky..  )t67;   Miller  v.  Hepburn,  71   Ky.,  829;  Asher  Lumber  Co.  v. 
Lunsford,  17  Ky.  Law  Rep.,  846;  Cockrell  v.  McQuinn,  90  Ky.,  61.)    Bat  as: 
the  State  of  Kentucky  includes  the  whole  of  the  Ohio  river  to  the  nortbem- 
fthore  at  low- water  mark,  its  subdivisions  calling  to  begin  on  the  river  and 
run  with  it  are  not  to  be  limited  to  the  thread  of  the  stream,  but  must  go- 
to the  State  line.    In  the  construction  of  every  document  tlie  aim  of  the 
court  is  to  arrive  at  the  intention  of  the  makers,  and  give  f«ir  effect  to  it, 
and  as  the  counties  of  the  State  bordering  on  the  Ohio  rivei^  extend  to  the 
northern  limit  of  the  State,  the  magisterial  districts  bordering  on  the,  river 
must  be  given  the  same  limit,  for  it  was  manifestly  not  the  purpose  of  the 
legislature  that  any  part  of  a  county  should  be  left  out  and  be  not  included 
in  any  of  the  districts.    To  illustrate :  If  an  island  was  formed  in  the  Ohio 
river  between  the  upper  and  lower  comers  of  the  Cloverport  district,  would 
it  be  maintained  that  this  island  was  not  a  pert  of  the  district?  Or  if  in  times 
of  low  water  sand  bars  are  left  along  the  Kentucky  shore,  would  it  be  said 
that  these,  though  land  in  Kentucky  and  in  Breckinridge  county,  belonging 
to  the  adjoining  proprietors,  are  not  in  the  district!^    The  purpose  of  estab- 
lishing magisterial  districts  is  to  secure  police  protection  from  local  officers,, 
and  this  is  Just  as  necessary  on  the  river  as  on  the  land. 

In  Welsh  v.  State,  9  L.  R.  A.,  664,  the  Supreme  Court  of  Indiana  affirmed 
a  conviction  where  the  defendant  had  been  fined  for  selling  whisky  on  the 
Ohio  river  in  violation  of  the  license  laws  of  Indiana.  The  Jurisdiction  of' 
Indiana  and  Kentucky  on  the  river  is  concurrent,  and  no  one  can,  with  im- 
punity, violate  the  laws  of  either  State  on  the  river. 

Judgment  reversed  and  cause  remanded,  with  directions  to  overrule  the 
demurrer  to  the  indictment. 


COMMONWEALTH  v.  CITIZENS  NATIONAL  BANK. 

(Filed  April  16,  1904.) 

1.  Tazaiton— Shares  of  national  banks— Jurisdiction  of  county  courts— 
Sheriffs— Omitted  property— By  Kentucky  Statutes,  ^tlon  41H1,  it  is  the 
duty  of  the  sheriff  or  auditor's  agent  to  have  all  omitted  property  listed  for 
taxation,  and  when  the  assessor,  under  the  act  of  March  10,  1900,  falls  to 
make  the  assessment  of  shares  of  stock  in  a  national  bank  it  was  ''omitted 
property,"  within  the  meaning  of  section  4211,  and  the  county  court  has. 
jurisdiction  of  the  proceeding  by  the  sheriff  in  the  name  of  the  Common- 
wealth. 
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1B.  CoDfllot  of  State  law  with  Federal  law— Section  6010,  U.  S.  Bev.  St., 
provides  that  the  president  and  cashier  of  every  national  bank  shall  cause  to 
be  kept  at  all  times  a  fnll  and  correct  list  of  the  shareholders  in  the  bank> 
:sabject  to  the  inspection  of  the  ofBoers  authorized  to  assess  taxes  under  State 
•authority,  and  by  Id.,  section  6819,  the  shares  of  stock  in  the  bank  may  be 
ilncluded  in  the  valuation  of  the  personal  property  of  the  holder  of  the  shares 
in  assessing  taxes  imposed  by  authority  of  the  State,  provided,  first,  the 
taxation  shall  not  be  at  a  greater  rate  than  is  assessed  upon  moneyed  capital 
•of  individuals,  and,  second,  that  shares  owned  by  nonresidents  of  the  State 
:shall  be  taxed  in  the  city  or  town  where  the  bank  is  located  and  not  else- 
where. Held— That  the  act  of  March  21  ^  1900,  is  not  in  conflict  with  the 
•aforesaid  acts  of  congress. 

8.  Subdivisions  of  the  State— Counties,  cities  and  towns  are  subdivisions 
-of  the  State  created  for  governmental  purposes,  and  taxes  levied  by  these 
-subdivisions  are  levied  by  authority  of  the  State. 

4.  Franchise— The  franchise  of  the  bank  which  is  granted  to  it  by  the 
-United  States  government,  is  not  subject  to  taxation. 

5.  Penalty— A  penalty  may  be  properly  imposed  in  the  proceeding  because 
the  property  was  not  listed  with  the  assessor. 

6.  Agency— Notice  to  bank— Parties  to  proceeding— The  bank  by  the  act  is 
inade  the  agent  of  the  shareholders  and  notice  to  the  bank  is  notice  to  the 
ahareholders  within  the  meaning  of  section  4941.  The  president  and  cashier 
•of  the  bank  were  properly  made  defendants  to  the  proceeding,  as  it  is  made 
4}heir  duty  to  list  the  stock. 

7.  LItnitation— Retrospective  assessments  are  barred  after  five  years  fron^ 
4he  time  the  property  should  have  been  assessed. 

Bobt.  Harding  and  W.  J.  Price  for  appellant. 

Robt.  T.  Quisen berry  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

This  proceeding  was  instituted  in  the  Boyle  County  Court  in  the  name  of 
4)he  Commonwealth  by  the  sheriff  of  Boyle  county  to  have  the  shares  of 
■stock  of  the  Citizens'  National  Bank  of  Danville  assessed  for  taxation  for 
county  purposes  for  the  years  1892  1899,  inclusive,  under  section  4241,  Ken- 
tucky Statutes.  The  bank,  its  president  and  its  cashier  were  made  defend* 
^nts.  Their  demurrer  to  the  jurisdiction  of  the  court  ond  to  the  capacity  of 
the  plaintiffs  to  maintain  the  action  was  overruled,  also  a  general  demurrer 
to  the  proceedings.  An  answer  was  then  filed,  and  the  issues  being  made 
up,  the  court,  after  hearing  the  evidence;  entered  a  judgment  assessing  the 
■shares  of  stock  as  prayed.  An  appeal  was  taken  to  the  circuit  court,  and 
there  a  judgment  was  rendered  dismissing  the  proceeding,  and  the  Com- 
monwealth appeals. 

The  objection  to  the  jurisdiction  of  the  county  court  rests  on  the  idea  that 
section  4241  do«s  not  authorize  the  sheriff  to  have  shares  of  bank  stock  which 
have  been  omitted  listed  for  taxation.  The  section  includes  all  omitted 
property.  The  objection  to  the  jurisdiction  of  the  county  court  was,  there- 
fore, not  well  taken;  for  while  it  was  the  duty  of  the  assessor  to  make  the 
assessment  under  the  act  of  March  21,  1900,  when  hp  failed  to  do  so  the 
shares  of  stock  were  property  omitted  by  the  assessor  within  the  meaning  of 
section  4241.    The  demurrer  to  the  capacity  of  the  plaintiff  to  maintain  the 
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prooeedlng  was  also  properly  oTerruled;  for  the  proceeding  was  lo  the  name- 
of  the  Commonwealth  and  Instituted  by  the  sheriff  who  Is  authorissed  by 
section  4941  to  institute  it.  The  statement  filed  contains  the  necessary  aver- 
ments,  distinctly  showing  that  the  property  had  been  omitted  by  the  assessor 
of  Boyle  county  and  the  board  of  supervisors  and  bad  not  been  taxed  for  the 
years  named.  It  is  insisted,  however,  that  the  act  of  March  21,  1900,  Is  ia 
conflict  with  the  national  bank  act  of  the  United  States,  and  is  to  this  ez> 
tent  void.  The  provisions  of  the  national  banking  act  relied  on  are  as  fol> 
lows:  "The  president  and  cashier  of  every  national  banking  association 
ihall  cause  to  be  kept  at  all  times  a  full  and  correct  list  of  the  names  and 
residences  of  all  the  shareholders  in  the  association,  and  the  number  of 
shares  held  by  each,  in  the  otBoe  where  its  business  is  transacted.  Such  list 
shall  be  subject  to  the  inspection  of  all  the  shareholders  and  creditors  of  said 
association  and  the  ofBcers  authorized  to  assess  taxes  under  State  authority, 
during  business  hours  of  each  day  in  which  business  may  be  legally  trans- 
acted.  A  copy  of  such  list,  on  the  first  Monday  of  July  of  each  year,  veri- 
fied by  the  oath  of  such  president  or  cashier,  shall  be  transmitted  to  the 
comptroller  of  the  currency."    (Section  6910,  U.  S.  Revised  Statutes. ) 

** Nothing  herein  shall  prevent  all  the  shares  in  any  assooiaton  from  being 
Included  in  the  valuation  of  the  personal  property  of  the  owner  or  holders  of 
such  shares,  in  assessing  taxes  imposed  by  authority  of  the  State  within 
Which  the  association  is  located;  but  the  legislature  of  each  State  nuiy  de- 
termine and  direct  the  manner  and  place  of  taxing  all  the  shares  of  national 
banking  associations  located  within  the  State,  subject  only  to  the  two  re- 
strictions, that  the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed 
Upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of  such 
State,  and  that  the  shares  of  any  national  banking  association  owned  by 
nonresidents  of  any  State  shall  be  taxed  in  the  city  or  town  where  the  bank 
Is  located,  and  not  elsewhere.  Nothing  herein  shall  be  construed  to  exempt 
the  real  property  or  associations  from  either  State,  county  or  municipal 
taxes,  to  the  same  extent,  according  to  its  value,  as  other  real  property  is 
taxed."    (Section  6210.) 

The  act  of  March  91,  1900,  is  as  follows:  ** Whereas,  the  Supreme  Court  of 
the  United  States  has  lately  decided  that  article  3,  chapter  103  of  the  acts  of 

1891,  1892  and  1893  is  void  and  of  no  effect  in  so  far  as  the  same  provides  for 
the  taxation  of  the  franchise  of  national  banks,  in  consequence  of  which 
decision  there  is  not  now  and  has  not  been  since  adoption  of  said  article  in 

1892,  any  adequate  mode  of  taxing  national  banks,  while  State  banks  ar& 
now  and  have  been  ever  since  1892,  taxable  for  all  purposes  State  and  local; 
therefore, 

*'Be  it  enacted  by  the  General  Assembly  of  the  Commonwealth  of  Kentucky: 
*'lst.  That  the  sliares  of  stock  in  each  national  bank  of  this  State,  shall  be 
subject  to  taxation   for  all  State  purposes  and  for  the  purposes  of  each 
county,  city,  town  and  taxing  district  in  which  the  bank  is  located. 

"2d.  For  purposes  of  the  taxation  provided  for  by  the  next  preceding 
section,  it  shall  be  the  duty  of  the  president  and  cashier  of  the  bank  to  list 
the  said  shares  of  stock  with  the  assessing  officers  authorized  to  assess  real 
estate  for  taxation,  and  the  bank  shall  be  and  remain  liable  to  the  State,, 
county,  city,  town  and  district  for  the  taxes  upon  said  shares  of  stock. 
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*'8d.  When  any  of  said  shar€>8  of  stock  have  not  been  listed  for  taxes  for 
any  of  said  purposes  under  levy  or  levies  of  any  year  or  years  since  the  adop- 
tion of  the  revenue  law  of  189*2,  it  shall  be  the  duty  of  the  president  and 
cashier  to  list  the  same  for  taxation  under  said  levy  or  levies:  Provided^ 
That  where  any  national  bank  has  heretofore,  for  any  year  or  years,  paid 
taxes  upon  its  franchise  as  provided  in  article  3  of  the  revenue  law  of  1892, 
said  bank  shall  be  excepted  from  the  operation  of  this  section  as  to  said  year 
or  years;  and  provided  further,  that  where  any  national  bank  has  heretofore, 
for  any  year  or  years,  paid  State  taxes  under  the  Hewitt  bill  in  excess  of 
the  State  taxes  required  by  this  act  for  the  same  year  or  years,  said  bank 
shall  be  entitled  to  credit  by  said  excess  upon  its  State  taxes  required  by 
this  act. 

"4th.  All  assessments  of  shares  of  stock  contemplated  by  this  act  shall  be 
entered  upon  the  assessor's  books,  certified  and  reported  by  the  assessing 
oflSoers  as  assessments  of  real  estate  are  entered,  certified  and  reported,  and 
the  same  shall  be  certified  to  the  proper  collecting  officers  for  collection  as 
assessments  of  real  estate  are  certified  for  collection  of  taxes  thereon. 

*'6th.  The  assessments  of  said  shares  of  stock  and  collection  of  taxes 
thereon,  as  contemplated  by  this  act,  may  be  enforced  as  assessments  of  real 
estate  and  collection  of  taxes  thereon  miay  be  enforced. 

"6th.  The  purpose  of  this  act  is  to  place  national  banks  of  this  State,  with 
respect  to  taxation,  upon  the  same  footing  ns  State  banks  as  nearly  as  may 
be  consistently  with  said  article  3  of  the  revenue  law  and  said  decision  of 
the  Supreme  Court. 

"7th.  Whereas,  it  is  Important  that  State  banks  and  national  banks  should 
be  taxed  equally  for  all  purposes,  an  emergency  exists,  and  this  act  shall 
take  effect  and  be  in  force  from  and  after  its  passage. " 

It  will  be  observed  that  by  section  6210,  U.  S.  lievised  Statutes,  the  presi- 
dent and  cashier  of  every  national  bank  shall  cause  to  be  kept  at  all  times  a 
full  and  correct  list  of  the  shareholders  in  the  bank,  subject  to  the  inspection 
of  the  oificers  authorized  to  assess  taxes  under  State  authority.  It  will  also 
be  observed  that  by  section  6219,  the  shares  of  stock  in  the  bank  may  be  in- 
cluded in  the  valuation  of  the  personal  property  of  the  holder  of  the  shares 
in  assessing  taxes  imposed  by  authority  of  the  State;  and  the  legislature  of 
each  State  may  determine  the  manner  and  place  of  taking  the  shares  of  the 
stock,  subject  to  these  two  restrictions :  First,  the  taxation  shall  not  be  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  in- 
dividual citlxens  of  the  State ;  second,  the  shares  of  stock  owned  by  nonresi- 
dents of  the  State  shall  be  taxed  in  the  city  or  town  where  the  bank  is 
located,  and  not  elsewhere.  Real  property  of  the  bank  is  subject  to  State, 
county  or  municipiil  taxes  to  the  same  extent  according  to  its  value  as  other 
real  property  is  taxed.  At  the  tiine  the  act  of  March  21,  1900,  was  passed 
the  Supreme  Court  of  the  United  States  had  in  the  case  of  Owensboro  Na- 
tional Bank  v.  Owensboro,  \7'd  U.  S.,  664,  held  the  previous  statute  of  Ken- 
tucky in  conflict  with  the  act  of  congress,  because  by  it  the  tax  was  levied 
on  the  franchise  of  the  bank  or  its  intangible  property  and  not  upon  the 
shares  of  stock  as  the  property  of  the  stockholders.  The  act  in  question  wa» 
passed  to  avoid  the  effect  of  this  decision.  It  had  been  previously  held  by 
the  Supreme  Court  in  a  number  of  well-considered  'opinions  that  a  Stato 
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may  levy  a  tax  on  the  shares  of  stock  and  require  the  bank  to  pay  the  tax. 
TFhis  was  first  held  In  National  Bank  v.  Commonwealth,  0  Wallace,  3SS, 
which  was  followed  in  Bell's  Gap  Railroad  v.  Penn.,  134  U.  S.,  882;  Van 
Slyke  V.  Wisconsin,  164  U.  S.,  6S1,  and  Aberdeen  Bank  v.  Chehalis  County. 
166  U.  S.,  440.  The  act  of  March  21,  IfiOO,  follows  the  tule  approved  In  these 
•oases  in  so  far  as  it  makes  the  bank  the  agent  of  the  stockholder  for  the  par- 
pose  of  assessing  the  shares  of  stock  and  paying  the  taxes  thereon  for  him. 
In  assessing  the  shares  of  stock  in  the  bank  the  assessing  officer  must  be 
governed  by  the  rule  that  it  shall  not  be  at  a  greater  rate  than  Is  assessed 
upon  other  moneyed  capital  invested  in  State  banks.  (New  York  v.  Tax 
Commissioners,  4  Wallace,  244;  Aberdeen  Bank  v.  Chehalis  County,  16611. 
■S.,  448.)  The  franchise  of  the  bank,  which  is  granted  to  it  by  the  United 
•States  government,  is  not  subjected  to  taxation.  Section  6  of  the  act  of 
March  21,  1900,  provides  that  the  parpose  of  the  act  is  to  place  national 
lianks,  with  respect  to  taxation,  upon  the  same  footing  as  State  banks,  and 
•one  reason  given  for  the  emergency  clause  is  that  it  is  important  that  State 
banks  and  national  banks  should  be  taxed  equally  for  all  purposes.  Under 
these  provisions  any  exemption  from  taxation  which  would  be  allowed  a 
•State  bank,  or  any  deduction  that  would  be  made  in  favor  of  a  State  bank, 
must,  under  the  act  of  1902,  be  made  in  the  assessment  of  the  shares  of  stock 
of  a  national  bank.  In  no  respect  may  the  moneyed  capital  invested  in  a 
national  bank  be  taxed  under  the  act  at  a  higher  rate  than  the  moneyed 
•capital  invested  In  State  banks,  nor  may  any  discrimination  be  made  against 
•the  national  bank. 

Taxes  levied  by  counties,  cities,  towns  and  taxing  districts  are  Imposed  bj 
authority  of  the  State.  Counties  are  but  subdivisions  of  the  State  created 
for  governmental  purposes.  They  derive  their  authority  from  the  State  and 
«an  levy  no  taxes  except  such  as  the  State  authorizes  them  to  levy.  They  levy 
taxes  by  authority  of  the  State  and  the  levies  they  make  are  as  fully  the  act 
of  the  State  as  those  made  by  the  legislature  itself.  The  only  difference  is 
that  the  legislature,  under  the  power  vested  in  it,  inst-ead  of  levying  these 
taxes  itself,  authorizes  local  legislative  bodies  better  adaptcHl  to  understand 
the  local  necessities  to  make  the  levies  as  the  local  exigencies  require.  This 
power  of  the  legislature  which  is  universally  exercised  is  recognized  in  sec- 
tions 157,  158,  159  and  180  of  the  Constitution,  and  is  in  words  conferred  on 
the  legislature  by  section  181 :  "The  general  assembly  shall  not  impose  taxes 
for  the  purposes  of  any  county,  city,  town  or  other  municipal  corporation, 
but  may,  by  general  laws,  confer  on  the  proper  authorities  thereof  reaspec- 
tively  the  power  to  assess  and  collect  such  taxes." 

Unquestionably  the  State  in  the  distribution  of  the  powers  of  the  govern- 
ment may  not  commit  to  one  body  the  P9wer  to  levy  certain  taxes  and  to 
another  the  power  to  levy  others;  but  when  it  does  this  all  the  taxes  so 
levied  are  levit^d  by  the  authority  of  the  State.  It  was  held  under  the  pre- 
vious st-atute  that  the  shares  of  stock  in  national  l)anks  might  be  assessed  to 
the  sliareholder  by  the  assessor  and  should  be  given  in  by  the  shareholder 
in  the  list  of  his  personal  property.  (Scobee  v.  Bean.  109  Ky.,  626.)  The 
act  of  March  21,  1900,  did  not,  tlierefore,  make  that  taxable  which  was  not 
taxable  before,  but  siinj)ly  provided  another  mode  for  the  assessment  of  the 
shares  of  stock  and  the  payment  of  the  taxes.    It  was  the  duty  of  the  assessor 
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to  make  the  assessmeDt.  It  was  also  the  duty  of  the  president  and  cashier 
of  the  bank  to  list  the  shares  of  stock  with  the  assessor;  but  when  the  assess- 
ment was  not  made,  the  property  was  simply  omitted  form  the  tax  list  and 
the  sheriff  is  authorized  by  section  4241,  Kentucky  Statutes,  to  Institute  the 
proceeding  to  have  any  omitted  property  assessed.  A  penalty  may  be  prop- 
erly Imposed  In  the  proceeding  Yiecause-tbe  property  was  not  listed  with  the 
assessor  as  required  by  law  and  stood  as  any  other  property  for  the  assess- 
anent  of  which  a  proceeding  under  section  4^41  may  be  Instituted.  While 
neither  the  bank  nor  its  president  nor  its  cashier  is  the  owner  of  the  shares 
of  stock,  the  bank  is  made  by  the  act  the  agent  of  the  shareholders  and  the 
notice  to  it  Is  notice  to  his  agent  within  the  meaning  of  section  4841.  The 
president  and  cashier  were  properly  made  defendants  because  it  is  made 
their  duty  by  the  statute  to  list  the  stock.  The  bank  is  required  to  keep  a 
iist  of  its  shareholders,  and,  therefore,  knows  who  they  are,  notice  to  the 
4&gent  in  an  assessment  of  property  is  sufficient  notice  to  his  principal  whom 
he  represents.  Certaioly  the  agent  can  not  arise  the  question  of  the  want 
•of  notice  to  his  principal  or  maintain  that  the  proceeding  is  in  violation  of 
the  fourteenth  amendment  to  the  Constitution  of  the  United  States.  Nor 
•can  it  raise  the  question  that  peradventure  some  of  the  shares  may  have 
•changed  hands.  These  defenses  can  only  be  made  by  the  shareholders  and 
do  not  properly  arise  in  this  case. 

Limitation  was  not  pleaded  as  to  the  retrospective  assessments,  but  we 
have  held  in  several  cases  that  retrospective  asst-ssments  were  barred  after 
five  years  from  the  time  the  property  should  have  been  assessed.  The  shares 
in  the  bank,  as  here  In  Scobee  v.  Bean,  might  have  been  assessed  every  year 
in  the  name  of  the  shareholders.  The  act  of  1908  created  no  new  right ;  it 
«lnip]y  gave  a  new  remedy.  The  statute  began  running  when  the  property 
might  have  been  assessed,  and  the  right  to  make  the  assessment  after  five 
years  is  barred.  On  the  return  of  the  case  the  defendants  will  be  allowed  to 
4imend  their  answer  and  set  up  limitation  if  they  desire  to  do  so. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
herewith. 

Whole  court  sitting. 

Judge  Paynter  and  Judge  Nunn  dissents. 

Judge  O'Rear  dissents  from  so  much  of  the  opinion  as  holds  the  act  of 
1900  valid. 


GKRMAN  GYMNASTIC  ASSOCIATION,  &c   v   CITY  OF  LOUISVILLE. 

(Filed  April  15,  1904.) 

Taxation— Institutions  of  education— Phyfilcal  culture— Under  Constitu- 
tion, section  170,  providing  that  *' institutions  of  education  not  used  or  em- 
ployed for  gain  by  any  person  or  corporation  and  the  income  of  which  Is 
devoted  solely  to  the  cause  of  education,"  the  property  of  an  incorporated 
gymnastic  association  in  which  a  teacher  In  physical  culture  is  constantly 
employed  to  instruct  the  members,  and  niainttiined  by  the  payment  of 
monthly  dues  by  the  members  and  from  which  no  one  derives  any  pecuniary 
benefit,  is  an  institution  of  education  in  the  meaning  of  the  law  and  exempt 
from  taxation. 
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Earnest  Macphenon,  Lewis  N.    Dembltz  and  Qeo.  A.  Brent .  for  appel- 
lants. 

H.  L.  Stone  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  DItIsIod. 

Opinion  of  the  court  by  Judge  Paynter. 

The  Qerman  Gymnastic  Association  of  Louisville  is  a  corporation  by  Tlrtu^ 
of  the  act  of  the  general  assembly  of  this  Commonwealth  approved  March 
4,  1864.  It  owns  real  property  in  the  city  of  Louisville  of  the  value  of  116, 00(^ 
where  regular  gymnastic  exercises  are  taught.  A  teacher  in  physical  culture* 
is  constantly  employed,  who  instructs  the  members;  and  also  one  day  of  the- 
weelc  is  devoted  to  the  teaching  of  branches  ordinarily  taught  in  schools. 
Lectures  and  addresses  are  delivered  and  occasionally  discussions  of  timely 
topics  take  place.  The  association  is  maintained  by  the  payment  of  monthly 
dues  by  the  members.  There  are  no  shares  of  stock  and  no  one  derives  any 
pecuniary  benefit  from  the  association. 

Section  170  of  the  Constitution  provides  that:  '* Institutions  of  educatioi^ 
not  used  or  employed  for  gain  by  any  person  or  corporation,  and  the  income 
of  which  is  devoted  solely  to  the  cause  of  education,"  shall  be  exempt  from 
taxation.  It  is  claimed  that  appellant  is  exempt  from  taxation  by  virtue  of 
this  provision  of  the  Constitution.  If  it  was  conceded  to  be  an  institution 
of  education,  it  would  not  be  exempt  from  taxation  if  it  was  used  or  em- 
ployed for  gain.  The  record  shows  that  it  was  not  so  employed,  so  the  only 
question  to  be  answered  is,  is  it  nn  Institution  of  education. 

Education  is  not  confined  to  the  improvement  and  cultivation  of  the  mind. 

It  may  consist  in  the  cultivation  of  one's  religious  or  moral  sentiments.  It 
likewise  may  consist  in  the  development  of  one's  physical  faculties.  Those  in 
charge  of  colleges  and  institutions  of  learning  recognize  tfiis  to  be  true.  Their 
students  are  taught  not  only  the  dead  and  modern  languages,  mathematics,  • 
and  the  sciences,  etc. ,  but  the  bible  and  christian  evidences,  and  a  gymnasium 
is  maintained,  and  foot  ball  and  other  athletic  sports  are  encouraged.  The 
cultivation  of  the  mind,  the  improvement  of  our  moral  and  religious  natures,, 
and  the  development  of  our  physical  faculties  are  necessary  to  a  perfect  edu- 
cation. The  framers  of  the  Constitution  did  not  use  the  term  in  such  a 
restricted  sense,  as  to  exclude  exercises  which  tend  to  develop  strength. 
This  is  of  as  much  importance  to  the  State,  as  is  the  acquisition  of  a  knowl- 
edge of  Latin,  Greek,  mathematics,  etc.  In  Mt.  Hermon  Boys'  School  v. 
Gill,  145  Mass.,  146,  the  court  said:  ''Education  may  be  particularly  directed 
to  either  the  mental,  moral  or  physical  faculties,  but  in  its  broadest  and 
best  sense  it  relates  to  them  all."  In  Ruohs  v.  Backer,  6  Heisk.,  895,  the 
court  said:  ''In  its  broadest  sense,  the  word  education  comprehends,  not 
merely  the  instruction  received  at  Fchool  or  college,  but  the  whole  course  of 
training,  moral,  intellectual  or  physical."  In  People  v.  Barlier,  42  Hun.» 
d7,  the  court  said:  ''Suitable  recreation  and  physical  exercise  are  deemed 
requisite  to  health  and  successful  culture. "  If  one  institution  afford  an 
opportunity  to  ac-iuire  this  perfect  education.  It  is  one  of  education.  If 
three  institutions  are  organized,  one  seeking  by  a  course  of  instruction  to 
cultivate  t'he  mind,  one  by  a  method  of  Instruction  to  improve  students'  re- 
ligious or  moral   conditions,  and  another  to  teach  physical  culture  to  pro- 
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duoe  a  better  physioal  deTelopment,  each  is  an  Institution  of  education,  as 
much  as  the  one  at  which  the  student  can  acquire  the  threefold  knowledge. 
It  Is  simply  a  matter  of  judgment  or  convenience  on  the  organization  of  in* 
stitutions  of  education  whether  one  shall  furnish  all  the  opportunities  for 
the  acquisition  of  an  education,  or  whether  there  shall  be  separate  institu- 
tions for  that  purpose.  Our  conclusion  is  that  the  appellant  is  an  institu- 
tion of  education,  not  employed  for  gain,  and  is  exempt  from  taxation. 

The  Judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 

Whole  court  sitting. 

Chief  Justice  Bumam  and  Judge  Hobson  dissent. 


CANADY,  GILLUM  &  KEY  v.  WEBB. 

(Filed  April  14,  1904.) 

Contracts— Liens—In  an  action  by  material  men  to  recover  for  building 
material  which  was  used  in  the  erection  of  a  house,  the  cost  of  the  improve- 
ments exceeding  the  contract  price,  which  was  paid  in  full,  deducting  from 
appellant's  claim  their  pro  rata  of  the  excess  of  cost  of  building,  it  appears 
their  claim  had  been  satisfied  and  their  action  was  pioperly  dismissed. 

Bobbins  &  Thomas  and  Mason  Bros,  for  appellants. 

W.  J.  Webb  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Appellants  are  dealers  in  lumber  and  building  material  in  the  city  of 
Mayfleld.  Murray  &  Hatcher  were,  in  the  years  1900  and  1901,  con  tractors 
and  builders,  and  entered  into  a  contract  with  appellee,  Webb,  to  erect  for 
him  a  house  of  certain  character  and  dimensions  at  the  price  of  18,650,  which 
was  afterward,  by  reason  of  the  change  in  the  building,  increased  to  18,974. 
Murray  &  Hatcher  purchased  of  appellants  the  most  of  the  lumber  and 
building  material  used  in  the  erection  of  this  house.  The  appellants  to 
preserve  their  lien  filed  in  the  county  clerk's  office,  within  $ix  months  after 
they  had  ceased  to  furnish  material,  the  statement  as  required  by  section 
8468  of  the  Kentucky  Statutes.  In  the  month  of  October,  1901,  appellants 
instituted  this  action  against  appellee  to  enforce  their  lien  for  the  amount 
of  balance  due  them,  the  whole  claim  amounting  to  $1,481,  the  balance  to 
1478.  Appellee  resisted  the  enforcement  of  this  lien,  claiming  that  appel- 
lants hid  been  paid  all  that  was  doe  them  for  materials  furnished  for  the 
erection  of  his  house,  and  that  they  did  not  furnish  lumber  and  material  of 
the  value  and  amount  as  charged  in  appellints'  petition.  Appellants  filed 
amended  petitions  giving  additional  credits  on  their  claim,  and  when  the 
last  amendment  was  filed,  they  then  claimed  that  there  was  still  due  them 
$166.  The  court  on  the  trial  of  the  case  found  in  favor  of  appellee,  and  ap~ 
pellautH  have  appealed. 

There  was  a  contest  over  a  160  payment  made  to  appellants  by  Murray  & 
Hatcher  Appellants  claim  that  when  this  sum  was  paid  by  Murray  & 
Hatcher  they  did  not  designate  on  what  account  they  desired  it  credited, 
and  the  appellants  placed  the  credit  on  another  account  ilue  by  Murray  &: 
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Hatoher  to  tbem.  Hatcher,  the  penon  who  paid  it,  gives  It  as  his  reoolleo- 
tion  that  at  the  time  he  made  the  payment  he  directed  it  to  he  credited  on 
the  account  charged  for  materials  furnished  to  erect  appellee's  house,  and 
was  positive  that  the  money  paid  them  was  received  from  appellee.  To 
allow  this  credit  to  appellee  reduces  the  claim  ot  appellants  to  $106.  It  la 
shown  by  the  proof  that  appellants  committed  some  errors  in  keeping  their 
accounts.  Murray  A  Hatcher  had,  at  the  time  appellee's  house  was  being 
erected,  other  houses  in  the  course  of  erection,  and,  in  some  few  instances, 
material  for  other  houses  was  charged  to  the  account  of  material  furnished 
to  appellee's  house.  It  also  appears  that  Murray  &  Hatcher  had  appellee's 
house  erected  by  contracting  the  diflTerent  kinds  of  work  to  other  parties, 
and  the  job  cost  $8,882,  and  the  appellee  had  paid  the  contract  price  of  12,974. 
Appellee  contends  that  by  virtue  of  section  2468  of  Kentucky  Statutes  ap- 
pellants have  been  paid  more  than  their  prorata  parts;  that  part  of  this 
section  which  is  applicable  to  the  question  here  presented  reads  as  follows: 
''The  liens  provided  for  herein  shall  in  no  case  be  for  a  greater  amount  in 
the  aggregate  than  the  contract  price  of  the  original  contractor;  and  should 
the  aggregate  amount  of  liens  exceed  the  price  agreed  upon  between  the 
original  contractor  and  the  owner,  then  there  shall  be  a  pro  rata  distribution 
of  the  original  contract  price  among  said  lien  holders." 

Appellants  contend  that  as  the  laborers  and  persons  who  furnished  ma- 
terials in  the  erection  of  this  house  did  not  assert  or  file  with  the  county 
clerk  a  statement  of  their  claims  as  required  by  statute,  they  did  not  have 
or  obtain  a  lien,  and  that  their  claim  was  the  only  lien  on  appellee's  house; 
that  it  was  not  as  much  as  the  contract  price,  and,  therefore,  they  are  en- 
titled to  their  whole  claim.  Appellants  are  mistaken  in  this.  Each  and 
every  person  who  performed  labor  and  furnished  materials  in  the  erection  of 
this  honse  had  a  lien  on  appellee's  property  to  secure  the  payment  of  same. 
(Section  2463,  Kentucky  Statutes. )  Section  2468,  says:  "The  liens  men- 
tioned in  the  preceding  sections  shall  be  dissolved  unless  the  claimant  within 
■six  months  after  he  ceases  to  labor  or  furnish  material  as  aforesaid,  files  in 
the  office  of  the  clerk  of  the  county  court  of  the  county  In  which  said  build- 
ing or  improvement  is  situated,  a  statement  of  the  amou>it  due  him,  etc." 

In  one  of  appc>llants'  amended  petitions  they  present  an  order  drawn  by 
Murray  &  Hatcher  in  favor  of  appellant  on  appellee  for  the  sum  of  $400, 
which  was  endorsed  by  appellee  accepted,  and  on  which  $800  had  been  paid, 
and  asked  that  appellee  be  adjudged  to  pay  this  sum  of  $100  balance.  It  Is 
shown  thnt  this  order  covers  part  of  the  claim  sued  on  in  the  original  peti- 
tion. Appellants  had  never  credited  Murray  &  Hatcher  with  the  amount  of 
this  order  ur  any  part  ot  it,  except  as  It  was  paid.  It  appears  that  appellee 
accepted  this  order  under  the  belief  1  hat  the  amount  covered  all  liens  and 
claims  against  his  property,  but  afterwards  found  that  the  Mayfleld  Lumber 
Co.  held  a  claim  also  for  materials  furnished  in  the  erection  of  these  im- 
provements. He  then  informed  appellants  of  this  fact,  and  refused  to  pay 
anything  further  on  this  order.  It  does  not  appear  that  appellants  have  lost 
any  rights,  Hen,  or  other  thing,  by  reason  of  appellee's  acceptance  of  this 
order.  They  were  not  placed  In  any  more  unfavorable  situation  with  refer- 
ence to  their  claim.  Their  lien  on  the  properly  remained.  We  are  of  the 
opinion  from  the  evidence  that  the  order  was  without  consideration  to  the 
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extent  of  the  amount  unpaid  thereon.  In  view  of  the  ezoess  of  the  cost  of 
the  improTements  over  the  oontraot  prioe,  and  that  the  contract  price  has 
been  paid  in  full,  and  deducting  from  appellants*  claim  their  pro  rata  part 
of  the  loss  or  excess  of  cost  of  building  over  the  contract  price,  and  also  the 
small  errors  referred  to  in  their  accounts,  we  are  not  prepared  to  say  thatw 
the  lower  court  erred  in  dismissing  appellants'  action. 
Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


WOOD  V.  HOWE,  &c. 

(Filed  April  14,  1904.) 

Sales  of  land— Liens— In  an  action  by  appellant  against  appellee  for  th» 
enforcement  of  a  lien  upon  a  tract  of  land,  it  was  error  in  the  lower  court; 
to  declare  the  note  executed  for  the  land  void,  it  appearing  from  the  evi- 
dence that  by  agreement  appellant  bought  the  land  in  controversy  at  a  sale- 
under  a  judgment  for  the  accommodation  of  appellees,  permitting  them  to. 
eontinue  to  occupy  it,  after  paying  all  but  $66  which  had  been  paid  by  ap. 
pellant  on  the  sale  bond.  Upon  a  settlement  appellees  owed  appellant  a. 
merchandise  ao^pipit  of  $346,  which  added  to  the  166  made  $800,  for  which 
amount  the  wife,  appellee  Mary  Ho««k,  QjKflputed  her  n  die -to  ^appellant  upon, 
his  conveyance  to  her  of  the  land,  the  evidence  conducing  to  show  the  settle- 
ment to  be  a  correct  one,  and  the  appellees  remaining  silent  six  or  sevei> 
years  making  no  objeKiJ^O!?!,  to  the  deed,  or  that  it  failed  in  any  way  ta 
correctly  set  forth  the  contract,  the  conveyance  must  be. upheld. 

Browder  &  Browder  and  Newton  Belcher  for  appellant. 

Jonson  &  Wickliffe  and  R.  Y.  Thomas,  Jr. .  for  appellees. 

Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant,  P.  S.  Wood,  sued  the  appelleeiv  Mary  Howk  and  G.  W^ 
Howk,  in  the  lower  court  to  recover  of  the  former  1800  and  interest  upon  a. 
note  executed  to  him  by  her.  May  87,  1896,  and  which  became  due  May  27,. 
1896,  and  also  to  enforce  a  lien  upon  a  fifty  acre  tract  of  land  appellant  by 
deed  conveyed  the  appellee,  Mary  Howk,  at  the  time  of  the  execution  of  the 
note,  wherein  a  lien  was  expressly  retained  as  security  for  the  payment  of 
the  note. 

After  the  appellees  were  duly  summoueti  a  default  judgment  was  rendered 
in  appellant's  favor  by  the  lower  court  in  accordance  with  the  allegations, 
and  prayer  of  the  petition,  but  at  a  stibsequeut  term  of  the  court,  the  same,, 
upon  appellees*  motion,  and  with  appellants'  consent,  was  set  aside,  and' 
appellees  allowed  to  file  answer,  wherein  it  was  denied  that  the  land  had 
been  sold  to  the  appellee,  Mary  Howk,  or  that  she  had  accepted  the  deed  of 
conveyance  m<kde  by  the  appellant,  and  averred  that  the  note  sued  on  was 
without  consideration,  and  that  its  execution  was  procured  by  the  fraudu-. 
lent  representation  of  appellant  that  certain  of  the  creditors  of  appellee,  G.. 
W.  Howk,  would  or  were  about  to  levy  executions  upon  and  sell  the  land  in 
payment  of  his  debts,  which  could  be  prevented  by  its  conveyance  to  Mary 
Howk,  his  wife. 

It  is  also  averred  in  the  answer  in  substance  that  the  land  was  purchased. 
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by,  paid  for,  and  deeded  to  the  appellee,  G.  W.  Howk,  in  1890,  who  liyed 
upon   it  until  it  wasllaterj^sold  under  a  judgment  of  the  court  and  hy  its 
commissioner,  at^whioh  sale'it  was  purchased  by  appellant  for  1884.38,  under 
an  agreement  with'appellee,  Q.  W.  Howk,  that  he  (appellant)  would  pay  for 
it  the  amount  of  his  bid  and  take  the  title  thereto  to  himself  by  deed  from 
the  commissioner,  but  that  appellee,  G.  W.  Howk,  should  reniain  in  possession 
of  the  land  and  repay^to  appellant  the  amount  of  his  bid  at  the  oommia- 
sioner's  sale,  whereupon  the  latter  was  to  make  him  a  deed  re- investing  him 
with  the  title  to  the.land;  that  appellee  pursuant  to  this  agreement  repaid 
to  appellant  the  amount  of  his  bid  at  the  commissioner's  sale,  but  that  the 
latter  in  violation  of  his  undertaking,  instead  of  reconveying  to  him  the 
land,  attempted  to  convey  it  to  his  wife,  the  appellee,  Mary  Howk,  by  deed 
expressing  a  false  consideration,  and  retaining  a  fraudulent  lien  to  secure 
the  payment  of  the  same. 

The  material  averments  of  the  answer,  except  as  to  the  manner  and  pur- 
pose of  appellant's  purchase  of  the  land  at  the  commissioner's  sale,  were 
controverted  by  the  reply  filed  hy  him.  As  to  that  matter  the  reply  admits 
that  appellant  purchased  the  land  for  the  benefit  of  appellee,  G.  W.  Howk, 
and  with  the  understanding  that  upon  the  payment  by  the  latter  to  appel- 
lant of  the  amount  paid  by^hini  for  the  land  at  the  commissioner's  sale,  ap- 
pellant would  convey  him;the  land,  but  it  is  averred  in  the  reply  that  f55  of 
the  amount  due  appellant  on^the  laud  was  never  paid  by  the  appellee,  G.  W. 
Howk,  and  that  he  and  appellant  made  a  settlement  at  the  time  of  the  exe- 
cution of  the  note  sued  on,  whereby  it  was  ascertained  and  agreed  by  them 
that  in  addition  to  the  155  due  appellant  from  appellee  in  redemption  of  the 
land,  the  latter  then  owed  the  former  upon  account  for  merchandise  the 
sum  of  12-15,  and  by  further  agreement  between  the  parties,  for  these  sums 
aggregating  1800,  the  note  in  controversy  was  executed  by  the  appellee.  Mary 
Howk,  and  the  lien  expressed  in  the  deed  executed  to  her  by  appellant,  was 
retained  to  secure  its  payment. 

It  is  also  averred  in  the  reply  that  the  appellee,  Mary  Howk,  was  treated 
as  the  purchaser  of  the  land  at  the  instance  of  her  husband,  at  whose  re- 
quest the  land  was  deeded  her  to  prevent  its  being  reached  by  his  creditors. 
The  lower  court  rendered  judgment  declaring  the  note  void,  but  held  that 
there  was  due  appellant  from  appellee,  G.  W.'  Howk,  $55  of  the  purchase 
money  on  the  land,  and  for  this  sum  judgment  was  entered  against  G.  W. 
Howk,  in  appellant's  favor,  with  interest  from  February  7,  18uiB,  and  costs. 
In  addition,  the  land  In  controversy  was  ordered  to  be  sold  In  satisfaction 
thereof,  and  from  that  judgment  both  parties  have  appealed.  It  appears 
from  the  evidence  that  appellant  is  and  for  years  past  has  been  a  merchant 
at  Beltpn,  Muhlenberg  county,  dealing  in  general  merchandise,  and  in  logs, 
cross  ties,  lumber,  staves,  etc.  It  also  appears  that  business  relations  be- 
tween appellant  and  the  appellee,  G.  W.  Howk,  began  as  far  back  as  1890, 
and  continued  with  but  little  interruption  until  about  the  commencement 
of  this  action.  During  this  time,  covering  a  period  of  about  eleven  years, 
appellant  lent  appellee,  G.  W.  Howk,  money,  extended  him  credit,  and  in 
more  than  one  instance  paid  his  detbs  when  he  became  involved,  satisfied 
attaohment  Hens  against  his  property,  sold  him  supplies  for  his  family  and 
hands,  and  at  one  time  even  shipped  him  groceries  and  other  provisions  to 
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^^ennessee,  where  he  and  his  family  were  temporarily  residing.  Covering 
the  period  of  their  dealings  appellant  seems  to  have  been  unusually  aocom- 
modating  to  appellees,  and  to  have  faithfully  kept  an  aocount  of  all  the 
transactions  between  himself  and  the  appellee,  Q.  W.  Howk. 

In  the  year  1891,  the  latter's  farm  of  fifty  aores,  upon  which  he  then  lived, 
was  sold  under  a  judgment  of  the  Muhlenberg  Circuit  Court  for  a  debt, 
going  to  one  E.  S.  Bradley.  Appellant,  at  the  request  and  solely  for  the 
■accommodation  of  appellee,  G.  W.  Howk,  bought  the  land  for  him,  paying 
therefor  9824.38,  and  after  the  oonflmiation  of  the  sale  and  payment  of  the 
purchase  money,  received  of  the  court,  thi*ough  its  commissioner,  a  deed 
conveying  him  the  land,  which  deed  was  absolute  and  unconditional  upon 
its  face.  It  was,  however,  agreed  between  appellant  and  appellee.  G.  W. 
Howk,  which  agreement  was  never  reduced  to  writing,  that  the  latter  should 
remain  in  possession  of  the  land,  and  at  its  maturity  pay  the  sale  bond  exe" 
cuted  by  appellant  to  the  commissioner  for  the  land,  which  became  due  in 
six  months  after  its  execution,  but  if  he  failed  to  pay  the  bond  at  maturity, 
thereby  compelling  appellant  to  do  so,  he  would  surrender  possession  of  the 
land  to  appellant,  and  be  Ixirred  of  the  right  to  redeem  it. 

This  agreement  was  not  complied  with  by  Howk.  He  failed  to  pay  the 
sale  bond  at  maturity,  and  it  was  paid  by  appellant.  But  notwithstanding 
«uch  failure,  appellant  permitted  appellees  to  remain  in  possession  of  the 
farm,  rt  nt  free,  from  the  date  of  the  maturity  of  the  sale  bond,  December 
26,  1891.  until  May  S7,  1895,  at  which  last  named  date,  he,  at  the  request  of 
G.  W.  Howk,  Conveyed  it  to  his  wife  for  the  consideration  of  $300.  and  for 
this  sum  she  gave  her  note,  secured  by  lien  on  the  land,  payable  one  year 
after  date  without  interest.  It  is  manifest  that  the  land  was  conveyed  the 
appellee,  Mary  Howk,  to  prevent  its  being  subjected  to  the  husband's  debts, 
and  further  that  it  was  so  conveyeti  at  the  request  of  appellee,  G;  W.  Howk. 
for  appellant  could  have  had  no  interest  of  his  own  to  subserve  in  so  con- 
veying it.  A  deed  to  the  husband  and  the  note  of  the  hitter  secured  by  lien 
on  the  land  would  have  answered  appellant's  purpose  as  effeotually  as  the 
arrangement  that  was  entered  Into  by  the  parties,  and  G.  W.  Howk's  cred- 
itors could  as  well  have  attacked  the  deed  to  the  wife  as  if  it  had  been  made 
to  him. 

The  claim  of  appellees  that  there  was  no  acceptance  on  their  part  of  the 
deed  from  appellant  to  .appellee  Mary  Howk,  seems  to  be  without  support 
from  the  evidence.  Appellant  and  James  Forgy,  the  latter  a  disinterested 
witness,  say  the  deed  was  accepted;  its  acceptance  is  denied  only  by  appel- 
lees, both  of  whom  testified,  without  objection  from  appellant,  thotigh  only 
one  of  them  was  a  competent  witness.  But  aside  from  the  depositions  of  ap- 
pellant and  Forgy.  the  acceptance  of  the  deed  by  both  of  the  appellees  is  con- 
clusively shown  by  its  delivery  to  them  by  the  appellant,  and  their  retention 
of  it,  by  the  execution  and  delivery  to  appellant  of  appellee  Mary  Howk's 
note  for  the  consideration  expressed  in  the  deed,  and  by  the  further  fact  that 
appellees  kept  the  deed  from  the  time  it  was  received  by  them.  May  S7,  1896 
until  January  15,  1902,  thn  date  of  the  filing  of  their  answer,  without  ever 
at  any  time  during  these  six  or  seven  years,  giving  notice  or  making  objec- 
tion to  appellant,  or  others,  that  they  were  dissatisfied  with  the  deed,  or 
that  it  failed  in  any  way  to  correctly  set  forth  the  true  contract  between  the 
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parties  thereto.  It  la  true  that  appellees  haire  not  had  the  deed  recorded,  bat 
In  the  absence  of  any  complaint  as  to  the  deed,  it  would  perhaps  do  no  Tio- 
lenoe  to  appellees'  rights  to  Indulge  the  presumption  that  the  failure  to  pot 
it  to  record  arose  from  the  desire  of  appellees  to  have  it  understood  hy  Q.  W. 
Howk's  creditors  that  the  title  of  the  land  was  still  in  appellant,  thereby 
making  the  deed  to  tiie  wife  less  liable  to  attack  from  G.  W.  Howk's  ored* 
itors  in  the  effort  to  subject  the  land  to  the  payment  of  his  debts. 

It  is  contended  by  the  appellee,  G.  W.  Howk,  that  he  was  owing  appellan^ 
nothing  at  the  time  the  note  sued  on  was  executed.  This  contention  is  not* 
sustained  by  the  evidence.  Appellant  and  James  Forgy,  his  former  clerk, 
both  testified  that  a  settlement  was  made  between  appellant  and  appellee  G. 
W.  Howk  at  the  time  of  the  execution  of  the  note  and  deed,  whereby  it  was 
ascertained  that  the  latter  was  indebted  to  the  former  iS45,  upon  account  for 
-merchandise,  and  166  balance  on  the  land,  and  the  aggregate  of  these  sums 
constituted  the  $800  for  which  the  note  was  given  by  appellee,  Mary  Howk. 
It  is  denied  by  appellee  G.  W.  Howk  that  such  a  settlement  was  made,  but 
allowing  his  denial  of  the  settlement  to  offset  the  testimony  of  appellant, 
that  it  was  made,  we  find  the  latter  corroborated  by  Forgy,  who  is  a  wholly 
disinterested  witness,  and  there  being  nothing  in  the  record  to  discredit  his 
intelligence  or  character,  it  is  but  fair  and  just  to  accept  his  testimony  aa 
the  truth  of  the  controversy  on  this  point.  Furthermore,  the  books  of  ap- 
pellant containing  all  the  transactions  between  himself  and  the  appellee,  G. 
W.  Howk,  were  before  the  parties  at  the  time  of  the  settlQinent,  and  aocord- 
ing  to  the  evidence  they  furnished  the  data  for  the  settlement,  and  their 
correctness  was  not  then  questioned  by  the  appellee.  Unfortunately,  the 
books  were  afterwards  burned  in  a  fire  that  destroyed  the  appellant's  store- 
house and  goods;  therefore,  the  only  evidence  that  can  be  produced  as  to  the 
settlement,  is  found  in  the  depositions  of  appellant* and  Forgy,  which  evi- 
dence finds  support  and  corroboration  in  the  note  and  deed;  and  this  evi- 
dence, we  think,  should  be  accounted  as  outweighing  the  bare  unsupported 
denial  of  appellee  G.  W.  Howk  that  there  was  such  a  settlement  between  the 
parties. 

The  correspondence  between  appellant  and  appellee  G.  W.  Howk  tends  to 
support  the  testimony  of  the  former  that  there  was  166  due  from  the  latter 
upon  the  land,  and  also  an  indabtedness  owing  by  him  upon  account,  and 
there  is  no  satisfactory  evidence  anywhere  in'  the  record  that  tends  to  con- 
tradict the  testimony  of  appellant  and*  Forgy  that  appellee's  indebtedness  to 
appellant  upon  account  was  |346  nt  the  time  of  the  execution  of  the  note  and 
deed.  We  refrain  from  attempting  to  present  a  detailed  statement  of  account 
between  the  parties;  indeed,  owing  to  the  condition  of  the  record,  such  a 
statement  would  be  well  nigh  impossible.  We  are,  therefore,  forced  to  rest 
our  decision  upon  the  settlement  that  was  made  between  the  parties  which 
showeii  an  indebtedness  of  $300  uiwn  the  part  of  appellee  G.  W.  Howk  to  ap- 
pellant. 

In  this  view  of  the  case,  it  follows  that  the  chancellor  erred  in  rendering 
the  judgment  appealed  from.  It  is,  however,  insisted  for  appellees  that  the 
judgment  of  the  chancellor  upon  the  questions  of  fact  involved  in  this  case, 
should  be  as  favorably  regarded  as  would  the  verdict  of  a  pfoperly- instructed 
jury ;   hence,  unless  palpably  against  the  evidence,  it  ought  not  to  be  dis- 
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turbed.    This  rule  applies  in  purely  ordinary  or  oommon  law  actions,  where^ 
the  oourt  takes  the  place  of  a  jury  in  trying  the  facts.    But  a  different  rule 
obtains  in  an  equitable  action  like  the  one  at  bar.    In  such  action  this  oourt.  . 
will,  upon  appeal,  determine  the  waight  of  the  evidence.    (Scott  v.  Mitchell,. . 
19  Ky.  Law  Bep.,  818;  Edwards-Bernard   Co.  v.   Pflanx,  S4   Ky.  Law  Rep.,  . 
8896. )    And  as  in  our  opinion  the  judgment  appealed  from  is  against  the  r 
weight  of  the  evidence,  the  same  is  reversed,  and  cause  remanded,  withr 
directions  to  the  lower  oourt  to  set  aside  the  judgment,  and  in  lieu  thereof 
enter  judgment  in  appellant's  behalf  for  the  amount  of  the  note  sued  oUf 
with  interest  from  its  maturity,  and  costs,  and  for  the  enforcement  of  the 
lien  retained  in  the  deed  from  appellant  to  appellee  Mary  Howk,  and  a  sale 
of  the  land  in  controversy,  or  enough  thereof  to  pay  appellant's  debt  and 
costs,  and  for  such  further  proceedings  as  may  not  be  inconsistent  with  th^ 
opinion  herein. 
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(Filed  April  16,  1904— Not  to  be  reported. ) 

Insurance— Payment  of  premiums— Where  a  policy  of  insurance  contained 
two  options,  the  first  being  that  the  insured  should  be  entitled  to  extended' 
insurance  for  the  full  amount  for  a  definite  period,  or  second  if  he  should 
make  demand  therefor  and  surrender  the  policy  within  six  months  after  de- 
fault, he  would  be  entitled  to  paid-up  Insui^nce  for  a  stipulated  sum,  hav- 
ing failed  to  demand  paid-up  insurance  and  the  term  for  which  the  policy 
was  continued  in  force  expiring  before  the  insured's  death,  there  could  be 
no  recovery,  the  policy  having  lapsed  by  its  own  terms. 

Humphrey,  Burnett  &  Humphrey  and  James  H.  Mcintosh  for  appellant.. 

C.  H.  Shields  and  Eli  H.  Brown  for  appellee. 

Appeal  from  Jefferson  Circuit  Court.  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Chief  Justice  Bnrnam. 

On  the  8ch  of  Novemljer,  1898,  the  appellant  insured  the  life  of  Herman  P: 
Meinken  for  $2*500  in  consideration  of  169.60,  ond  the  payment  of  a  like  sum 
annually  in  advance  on  the  8th  of  November  of  each  year  during  the  con- 
tinuance of  the  policy.    The  policy  contained  the  following  provisions: 

"This  policy  can  not  be  forfeited  after  it  shall  have  been  in  force  three  full 
years,  as  hereinafter  provided. 

"1st.  If  any  premium  subsequently  due  U  not  paid  as  hereinbefore  pro- 
vided, this  policy  will  be  continued  for  its  full  amount,  as  provided  in  tbe^ 
table  below,  subject  to  the  conditions  of  this  policy,  but  without  further- 
payment  of  premiums,  and  without  loans,  participation  in  surplus  and  pre- 
mium-return; or, 

"8d.  If  any  premium  subsequently  due  is  not  paid  as  hereinbefore  pro- 
vided, this  policy  will  be  endorsed  for  the  reduced  amount  of  paid-up  in- 
surance provided  in  the  table  below,  if  demand  is  made  therefor  with  sur- 
render of  this  policy  within  six  months  thereafter,  subject  to  the  conditions- 
of  this  policy,  but  without  further  payment  of  premiums,  and  without., 
loans,  participation  in  surplus  and  premium-return. 

vol.  25—133 
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"TABLE   OF  GUARANTEES,  IF   PAYMENT  OF  PREMIUMS 
IS  DISCONTINUED. 

"Provided  there  is  no  indebtedness  against  this  policy.    (Pursuant  to  the 
Insurance  Law,  chapter  690,  Laws  of  1899,  of  the  State  of  New  York.  ) 


If  the  premiums  are  paid. 


To  Noveml:)er  8,  IHm  . 
To  November  8,  1897. . 
To  November  8,  1898  . 
To  November  8,  1899 
To  November  8,  19()0  . 
To  November  8,  19()1 . . 
To  November  8,  19()2. . 
To  November  8,  190B. . 
To  November  8,  1904. . 
To  November  8,  19()5.. 
To  November  8,  1906.. 
To  November  8,  1907.. 
To  November  8,  1908.  . 
To  November  8,  nx)9. . 
To  November  8,  1910. . 
To  November  8,  1911.. 
To  November  8,  1912.. 


(1st.) 
This  policy  will 
be  continued  for 
its  full  amount, 
$2,500,  as  berein- 
beforis    provided— 


To 
To 
To 
To 
To 
To 
To 
To 
To 
ITo 
To 
I  To 
iTo 
To 
To 
To 
To 


April  8,  1899  . 
Mav  8,  HKjI... 
July  8,  1903... 
June  8,  1905... 
June  8,  UK)7. .. 
July  8,  1909... 
July  8,  1911... 
July  8,  1918.:. 
June  8,  1915... 
April  8,  1917.. 
Jan'y  8,  1919. 
Sept.  8,  1920. 
March  8,  1922. 
Sept.  8,  1923.  . 
Jan'v  8,  1925.. 
April  8,  1926.. 
July  8,  1927... 


Or  (2d.) 
This  policy  will  be 
endorsed  for  the  re- 
duced    amount     of 
paid 
as  here! 
vided. 


up    insurance 
re  in  be  fore  pro- 


of 

Of 

Of 

Of 

Of 

Of 

Of 

.  Of 

Of 

Of 

.  Of 

.  Of 

.  Of 

Of 

Of 

.  Of 

.  Of 


$167  in) 
225  <«i 
2K5  Ml 
H42  m 
4(X)  iU) 
.457  U> 
515  Oil 
572  tii> 
680  <») 
6K7  00 
742  (V 
800  01 » 
855  Ol» 
910  OH 
965  C50 
1,020  00 
1,072  U) 


The  annual  premiums  of  $59.50  each  were  paid  for  the  first  three  years  In 
-cash,  and  entitled  the  insured  to  extended  insurance  for  the  full  amount  of 
the  policy  up  to  the  8th  of  April,  1899,  or  to  paid-up  insurance  for  $167.  On 
the  premium  due  November  8,  189(5,  Ihe  insured  paid  $16  In  cash,  and  exe- 
•cuted  the  following  note  to  the  company  for  the  balance  of  the  premium: 

"Novembers,  1896. 

'•Without  grace,  six  months  after  date,  I  promise  to  pay  to  the  order  of 
the  New  York  Life  Insurance  Go.  $44.50,  at  the  Second  National  Bank,  St. 
Paul,  Minn.,  value  received,  with  interest  at  the  rate  of  5  per  cent  per 
■annum. 

**This  note  is  given  in  payment  of  the  premium  due  November  8,  1896,  on 
the  above  policy  with  the  understading  that  all  claims  to  further  insurance, 
jind  all  benefit  whatever  which  full  payment  in  cash  of  said  premium  would 
have  secured,  shall  become  lmmedlatt>ly  void  and  be  forfeited  to  the  New 
York  Life  Insurance  Co.,  if  this  note  is  not  paid  at  maturity,  except  as  other- 
wise provided  in  the  policy. 

(Signed)    '*H.  P.  MEINKEN.*' 

At  the  maturity  of  this  note  the  insured  paid  $14.60  in  cash,  and  executed 
the  following  note  for  the  balance  of  the  premium : 

"Without  grace,  three  months  after  date,  I  promise  to  pay  to  the  order  of 
the  New  York  Life  Insurance  Co.  130  at  the  Second  National  Bank  of  St. 
Paul,  Minn.     Value  received,  with   interest  at  the  rate  of  5  per  cent,  per 
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«iinuin.    This  note  is  glTen  in  payment  of  the  premium  due  on  the  above 

policy  with  the  understanding  that  all  claims  to  further  insurance  and  all 

benefits  whatever,  which  full  payment  in  cash  of  said  premium  would  have 

secured  shall  bceome  immediately  void  and  be  forfeited  to  the  New  York 

Life  Insurance  Co. ,  if  this  note  is  not  paid  at  maturity,  except  as  otherwise 

provided  in  the  policy  itself. 

"H.  P.  MEINKEN." 

This  note  was  never  paid,  and  on  the  16th  of  August,  1897,  the  company 
'wrote  across  its  face  in  red  ink:  "Note  and  Policy,  August  16,  1897,  can- 
<5elled. "  No  demand  for  payment  wa»  ever  made  therefor  of  H.  P.  Meinken 
•or  his  personal  representative,  but  the  note  was  retained  in  the  possession  of 
the  insurance  company,  these  facts  being  set  forth  in  the  answer  of  the  com- 
pany, to  which  a  general  demurrer  was  sustained.  H.  P.  Meinken  died  on  the 
16th  of  February,  1901,  and  shortly  after  his  death,  this  suit  was  instituted 
by  the  appellee,  as  his  administrator,  seeking  to  recover  12,600,  the  full 
■amount  of  the  policy.  The  company  denied  liability,  and  alleged  that  the 
partial  payment  of  the  $69.60  due  on  November  8,  1896,  did  not  carry  the 
policy  under  the  terms  of  the  contract  up  to  the  date  of  the  death  of  the  in- 
sured, and  that  the  policy  had  lapsed.  A  general  demurrer  was  sustained 
tc  the  answer,  and  judgment  given  by  the  trial  court  for  the  full  amount  of 
the  policy,  upon  the  theory  that  the  company  was  indebted  to  the  insured 
for  paid-up  insurance  at  the  date  of  the  default  in  at  least  1167;  and  that  it 
was  its  duty  to  have  paid  off  the  |80  note  out  of  this  fund,  which  would 
have  had  the  effect  to  extend  the  insurance  until  May  8,  1901,  and  would 
have  entitled  the  insured  to  paid-up  insurance  for  1225. 

If  this  reasoning  is  sound,  the  Insured  could  in  the  same  way  have  used 
the  1225  paid-up  insurance  to  pay  the  premium  due  November  8,  1897,  and  so 
on  to  the  end.  We  are  unable  to  concur  either  in  the  reasoning  or  conclu- 
sions of  the  trial  court,  and  fail  to  find  any  support  therefor  in  the  case  of 
Montgomery  v.  Phcenix  Life  Ins.  Co.,  77  Ky.,  51,  relied  on  as  authority.  In 
icase  of  default  in  the  payment  of  the  annual  premium,  the  insured  had  two 
•options:  First,  the  policy  provided  that  he  should  be  entitled  to  extended 
insurance  for  the  full  amount  of  the  policy  for  a  definite  period,  or,  second, 
if  the  insured  should  make  demand  therefor  and  surrender  the  policy  within 
6ix  months  after  default,  he  was  entitled  to  paid  up  insurance  for  a  stipu- 
lated sum.  But  he  could  not  claim  both  of  these  surrender  values.  Having 
failed  to  demand  paid-up  insurance,  the  policy  was  by  its  terms  continued 
in  force  for  the  full  amount  of  12,500  for  a  definite  period,  but  which  had 
-expired  before  his  death.  The  validity  of  similar  provisions  In  life  insurance 
policies  has  been  repeatedly  upheld  by  this  court.  In  the  St.  Louis  Mutual 
Life  Ins.  Co.  v.  Grigsby,  73  Ky.,  810,  the  court  said:  "Where  as  a  matter  of 
iavor  to  the  insured,  credit  Is  extended  him  for  some  portion  of  a  cash  pre- 
mium, the  failure  to  pay  the  note  representing  such  portion  Is  regarded  as  a 
failure  to  pay  the  premium,  and  the  policy  will  be  forfeited." 

Similar  rulings  were  made  in  Manhattan  Life  Ins.  Co.  v.  Myers,  109  Ky,, 
372;  Manhattan  Life  Ins.  Co.  v.  Petecoste,  106  Ky.,  642;  Noeland  v.  Union 
Central  Life  Ins.  Co.,  104  Ky.,  199;  Union  Central  Life  Ins.  Co.  v.  Duval, 
20  Ky.  Law  Rep.,  443;  New  York  Life  Ins.  Co.  v.  Warren  Deposit  Bank,  85 
Ky.  Law  Bep. ,  325,  and  in  numerous  other  cases. 
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Having  failed  to  pay  all  of  the  premiam  due  in  1896,  the  policy  lapsed,  and 
the  retention  of  the  notes  by  appellant,  as  explained  hy  it  was  not  inooii' 
ilstent  with  |te  intention  to  treat  the  policy  as  void.  (Manhattan  Life  Ins.. 
Co.  V.  Savage's  Adm'r,  &c.,  33  Ky.  Law  Rep.,  446.)  This  question  is  too- 
thoroughly  settled  in  this  State  to  justify  argument  or  further  citation  ofT 
Authorities. 

We  conclude  that  the  trial  court  erred  in  sustaining  the  demurrer  to  the^ 
leoond  and  third  paragraphs  of  defendant's  answer,  and  in  giving  Judgment 
tor  the  amount  of  the  policy,  and  the  judgment  is  reversed  and  cause  nr 
inanded  for  proceedings  consistent  herewith. 


HARRIGAN,  &c.  v.  THE  ADVANCE  THRESHER  CO. 

(Filed  April  16,  1904— Not  to  be  reported. ) 

Practice— Failure  to  file  schedule  not  ground  for  dismissal— Sinoe  the  re^ 
peal  of  the  section  of  the  Code  requiring  the  assignment  of  errors,  the  fail- 
tire  to  file  a  schedule  within  nine^  days  is  not  a  ground  for  dismissal  where- 
the  appellant  files  a  transcript  of  the  entire  record. 

G.  W.  Whitesldes  for  fH)pellant. 

John  J.  Milliken  for  appellee. 

Appeal  from  the  Simpson  Circuit  Court. 

Opinion  of  the  court  by  Ja^ge  Paynter. 

The  appeal  was  granted  by  the  court  below.  The  appellant  did  not,  as^ 
provided  by  subsection  4a,  section  737,  Civil  Code  of  Practice,  file  within 
ninety  days  after  the  granting  of  the  appeal  or  at  all  a  schedule.  Instead! 
Of  doing  that  a  complete  transcript  of  the  record  was  filed  in  this  court. 
Since  the  reiieal  of' the  section  of  the  Code  requiring  the  assignment  of  errore,. 
the  failure  to  file  a  schedule  within  ninety  days  is  not  a  ground  for  dismissal 
Where  the  appellant  files  a  transcript  of  the  entire  record.  (Louisville  & 
Kashvllle  R.  R.  Co.  v.  Brice,  88  Ky.,  aiO.)  The  correctness  of  this  decision 
was  recognized  in  Nelson  County  v.  Bardstown  &  Louisville  Turnpike  O). » 
opinion  delivered  March,  1903.  (34  Ky.  Law  Rep.,  S056.)  As  a  complete 
transcript  of  the  record  was  filed,  the  necessity  of  filing  a  schedule  within, 
ninety  days  after  the  appeal  was  obviated. 

The  motion  to  dismiss  the  appeal  is  overruled. 


COMMONWEALTH  v.  STANDARD  OIL  CO. 

(Filed  April  15,  1(X)4— Not  to  be  reported.) 

Indictment— Construction  of  statutes— Where  appellee  was  charged  in  an^ 
indictment  with  selling  lubricating  oil  from  a  wagon  without  a  license,  the 
indictment  averring  that  the  oil  was  sold  as  coal  oil,  it  was  error  for  the 
lower  court  to  sustain  a  demurrer  to  the  indictmentt.  Section  4234,  Ken- 
tucky Statutes,  requiring  that  a  license  shall  be  paid  for  each  wagon  used 
in  transporting  or  retailing  "petroleum,  lubricating  or  other  oils,'*  the  court 
can  not  say  that  coal  oil  is  not  a  lubricant,  it  being  a  question  of  fact  for 
the  determination  of  the  jury. 
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7*^,  H.^ays,  W.  B.  Howell  and  Conn  Linn  for  appellant. 

Appeal  from  Galloway  Girouit  Gourt. 

Opinlon^f  the  oourt  by  Judge  Nunn. 

'The  indiofement  charges  the  appellee  with  selling  by  retail  lubricating  oil 
'Crom  a  wagon  used  in  transporting  and  retailing  same  without  having 
Jtioense  so  to  do.  In  describing  the  offense  the  indictment  avers  that  the 
lubricating  oil  so  sold  was  coal  oil.  The  oourt  sustained  a  demurrer  to  and 
-dismissed  the  indictment.    To  review  that  action  this  appeal  is  prosecuted. 

The  indictment  is  based  upon  a  provision  of  section  4884,  Kentucky  Sta^> 
iites.  It  requires  that  a  license  shall  be  paid  for  each  wagon  used  in  trans- 
•porting  or  retailing  ''petroleum,  lubricating  or  other  oils.  **  The  grand  jury 
-obarged  in  effect  that  coal  oil  is  a  lubricating  oil.  The  court  ean  not  say  that 
-coal  oil  is  not  a  lubricant,  or  lubricating  oil,  this  being  true  the  court  could 
xiot  determine  the  question  by  demurrer  to  the  indictment.  It  is  a  question 
•of  fact  for  the  jury  to  determine  whettier  or  not  coal  oil  is  a  lubricating  oil. 
Xf  the  indictment  charged  that  a  certain  kind  of  oil  was  sold  by  retail  from 
<a  wagon  transporting  it  without  a  license,  the  defendant  could  not  be  con. 
dieted  upon  the  proof  that  some  other  kind  of  oil  was  so  sold. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


HOPKINS  V.  GOMMONWBALTH. 
(Filed  April  16,  1904.) 

1.  Homicide— Wound  not  necessarily  fatal— Death  of  deceased  hastened 
thereby— If  one  unlawfully  wounds  another  and  thereby  hastens  or  accel- 
erates his  death  by  reason  of  some  disease  with  which  he  is  afflicted,  the 
wrongdoer  is  guilty  of  the  crime  thereby  resulting,  although  the  deceased 
would  probably  not  have  lived  much  longer. 

2.  Continuance— Where  appellant's  affidavit  as  to  what  an  absent  witness 
would  testify  to,  was  allowed  to  be  read  as  a  deposition,  the  court  did  not 
«rr  in  refusing  a  continuance. 

F.  D.  Sampson  for  appellant. 

N.  B.  Hays  and  Loralne  Mix  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

Appellant  was  indicted  by  the  grand  jury  of  Knox  county,  charged  with 
the  willful  murder  of  Qeorge  M.  Cole.  A  trial  resulted  in  a  conviction  o 
the  accused,  and  his  sentence  to  the  penitentiary  for  the  term  of  fifteen  years. 

The  grounds  urged  for  a  new  trial  are,  first,  that  the  verdict  was  against 
■the  law  and  the  evidence;  second,  that  the  oourt  mlsiustructed  the  jury  in 
this,  that  the  first  instruction  directs  the  jury  to  convict  the  defendant  **if 
the  jury  believe  beyond  a  reasonable  doubt  *  *  *  that  the  shut  caused  or 
'hastened'  the  death  of  the  deceased  within  a  year  and  a  day;"  third,  because 
of  the  discovery  of  new  and  important  evidence  on  behalf  of  the  defendant* 
The  evidence  discloses  that,  prior  to  the  difficulty,  appellant  had  been  in  the 
employ  of  the  deceased  as  a  laborer;  that  on  the  day  of  the  shooting,  he  left 
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deceased's  employ  without  notice;  wliereupon  the  deceased  hunted  him  ni^ 
and  abused  him  for  leaving  him,  using  profane  and  vile  language  to  bim  ^ 
that,  at  the  time,  deceased  had  a  stick  in  his  hand,  with  which'  he  threat- 
ened the  accused,  but  did  not  strike  him.  A  settlement  was  then  had  be- 
tween the  two  men,  the  employer  paying  off  the  employe,  giving  hira,  as  a^ 
part  of  his  wages,  an  order  on  the  neighborhood  store  for  12,  and  they  then 
parted.  Afterwards  the  deceased  came  to  the  neighborhood  store,  where  he 
found  appellant  in  the  act  of  purchasing  a  pair  of  shoes,  and  again  abused 
him,  using  vile  and  insulting  language  to  him.  In  a  short  while  the  de- 
oeased  left  the  store,  and  started  home.  Afterwards  appellant  surreptitiously^ 
took  a  pistol  belonging  to  a  clerk  in  the  store,  and  placing  it  in  his  pocket* 
followed  the  deceased,  overtaking  him  on  the  public  road,  where  he  sbot^ 
him,  inflcting  a  wound  from  the  effects  of  which  he  died  in  about  tiivo- 
months  thereafter. 

Cole,  at  the  time  he  was  shot,  was  in  a  very  feeble  condition  of  health, 
being  In  what  is  known  as  the  second  stage  of  consumption,  and  would 
probably  not  have  lived  very  long,  even  if  he  had  not  been  wounded.  The 
injury  inflicted  by  the  shooting  was  not  -  necessarily  fatal,  and,  but  for  the 
enfeebled  condition  of  the  deceased's  health,  he  would,  more  than  probably, 
have  recovered.  The  evidence  of  the  physicians  show  that  his  death  was^ 
accelerated  or  hastened  by  tke  wound  received  at  the  hands  of  appellant. 
Appellant's  testimony  is  to  the  effect  that  he  fired  In  self-defense,  but  the 
evidence  of  the  Commonwealth  tends  to  show  that  the  shooting  of  Cole  was- 
an  act  of  wanton  assassination.  The  vedrict  of  the  jury  was  not  contrary  to 
the  evidence.  The  trial  court  did  not  err  in  the  instruction  complained  of. 
Although  tHe  wound  which  appellant  inflicted  upon  the  deceased  would  not- 
probably  have  caused  his  death  had  he  been  a  well  man,  he  is  not,  therefore, 
guiltless  of  the  crime  with  which  he  stands  charged.  If  one  unlawfully 
wounds  another,  and  thereby  hastens  or  accelerates  his  death  by  reason  of 
some  disease  with  which  he  is  afflicted,  the  wrongdoer  is  guilty  of  the  crime 
thereby  resulting.  The  rule  upon  this  subject  is  thus  stated  by  Bishop,  in 
his  work  on  Criminal  Law,  volume  2,  section  638,  subseciton  8:  ''Though 
the  person  would  have  died  from  some  other  cause  already  operating,  it  i» 
enough  that  the  wound  hastened  the  termination  of  life;  as,  for  example,  if 
he  had  already  been  mortally  wounded  by  another.  And  if  the  one  attacked 
was  enfeebled  by  disease,  and  what  was  done  would  not  have  l)een  mortal 
to  a  well  person,  still,  whether  the  assaulting  person  knew  hi«  condition  ot^ 
not,  after  he  did  what  was  mortal  to  the  other,  the  offense  is  committed." 

Clark,  in  his  Criminal  Law,  page  12t).  says:  "The  fact  that  the  person 
killed  was  diseased,  and  in  ill  health,  or  wounded  by  another,  and  was 
likely  or  sure  to  die  when  the  blow  was  given,  or  that  after  the  blow  was 
given  he  neglected  or  refused  to  take  proper  care  of  himself,  or  submit  to  an 
operation  by  which  he  could  have  been  cured,  is  no  defense." 

Hale,  in  his  Pleas  of  the  Crown,  volume  1,  page  488,  says:  ''If  a  man  be 
sick  of  some  such  disease  which  possibly  by  course  of  naturo  would  end  his. 
life  in  half  a  year,  and  another  gives  him  a  wound  or  hurt  which  hastens 
his  end  by  irritating  and  provoking  the  disease  to  operate  more  violently  or 
speedily,  this  hastening  of  his  death  sooner  than  it  would  have  been,  la 
homicide  or  murder,  as  the  case  happens,  in  him,  that  gives  the  wound  or 
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hurt,  for  he  doth  not  die  simply  by  the  yisltatlon  of  God,  but  the  hurt  that 
he  receives  hastens  it,  and  an  offender  of  such  a  nature  shall  not  apportion 
his  own  wrong,  and  thus  I  hare  often  heard  that  learned  judge,  Justice 
Rolle,  frequently  direct. "  (State  y.  Morea,  2  Ala,  375;  People  v.  Moan, 
66  Gal.,  539;  Commonwealth  v.  Fox,  7  Gray,  585;  State  v.  Costello,  62  Iowa, 
404;  People  v.  Ah  Fat,  48  Cal.,  61. ) 

There  was  no  pretense  by  appellant  to  maintain  his  third  ground  for  a 
new  trial,  as  he  filed  no  affidavits,  or  other  evidence,  in  support  of  it.  Al- 
though not  set  forth  as  a  ground  for  a  new  trial,  appellant  complains  of  the 
court's  failure  to  giant  him  a  continuance  based  upon  the  absence  of  a  wit- 
ness, one  Dr.  Crit.  Jones.  The  record  shows  that  appellant's  affidavit,  as  to 
be  what  Dr.  Jones  would  testify,  was  allowed  to  read  as  a  deposition,  and  we 
do  not  think  the  court  erred  in  refusing  a  continuance.  Upon  the  whole- 
case,  we  are  satisfied  that  appellant  received  a  fair  and  Impartial  trial,  and 
that  the  verdict  was  lighter  than  the  facts  warranted. 

The  judgment  is  nfiirmed. 


JOHNSON'S  TRUSTEE  v.  JOHNSON. 

JOHNSON  V.  MERRITT. 
(Filed  March  16,  1904— Not  to  be  reported. ) 

1.  Wills— Alienation— A  devise  to  a  trustee  for  the  benefit  of  the  childrei> 
of  decedent's  son  by  which  the  property  should  be  held  until  his  youngest, 
child  should  arrive  at  the  age  of  twenty-five  yeai-s  was  void  because  it  went 
beyond  the  period  of  a  life  or  lives  in  being  and  twenty-one  years  and  ten 
months  thereafter  contrary  to  the  statute  of  perpetuities. 

2.  Same— Where,  by  the  terms  of  a  will  the  period  of  distribution  fixed  by 
it  being  void,  the  will  will  be  construed  as  if  no  such  conditions  were  im- 
posed, and  upon  the  death  of  one  for  whom  it  was  held  in  trust  it  descended, 
immediately  to  his  children. 

George  V.  Triplet t  for  appellant  Johnson. 

Miller  &  Todd  and  Chas.  S.  Walker  for  appellee  Merritt. 

Little  &  Slack  and  R.  L.  Greene  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Harriott  T.  Johnson,  senior,  by  her  will  dated  November  7,  1878,  and  a  . 
codicil  dated  March  30,  1882,  all  probated  the  21st  of  August.  1889,  devised 
her  property  to  a  trustee,  the  income  to  be  applied  to  the  use  of  her  son  and 
his  family  during  her  son's  life.  The  testatrix  had  but  one  child,  the  soi> 
named  Philip.  The  latter  was  at  the  time  of  the  making  of  the  will,  and 
date  of  the  death  of  the  testatrix,  married  to  appellee,  Alice  H.  Johnson,, 
and  had  then  living  two  children.  The  clauses  of  the  will  necessary  to  be 
considere<l  are: 

*'4th.  It  is  my  will,  and  I  do  so  now  bequeath,  that  upon  the  death  of  my 
son,  Philip,  then  all  my  property  of  every  description,  after  paying  the 
legacy  to  his  widow,  if  he  shall  leave  one,  shall  be  held  by  the  trustee  a» 
aforesaid,  the  Interest,  and  income  arising  from  same  to  be  held  for  the  use- 
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and  benefit  of  any  children  left  by  my  son,  Philip,  until  the  youngest  child 
-shall  reaoh  the  age  of  twenty-five  years,  and  then  be  equally  divided  between 
-them. 

'*6th.  If  my  son,  Philip,  shall  die  leaving  no  ohildren,  or  if  tbeohildreii 
left  by  him  shall  die  before  they  reach  the  age  of  twenty-five  years,  then  I 
will  that  all  my  property  held  by  the  trustee  for  the  purposes  aforesaid,  ahall 
be  sold,  and  turned  into  cash,  and  the  proceeds  so  realized  be  distributed." 
«    «    « 

Then  follows  a  disposal  of  the  property  to  other  persons. 

By  the  7th  clause  of  the  will  it  is  provided:  "No  part  of  my  property  shall 
'be  sold,  or  alienated,  except  for  the  purpose  of  paying  my  debts,  or  unless 
'by  the  consent  of  my  executor  hereinafter  made,  but  I  hereby  authorise  and 
empower  my  executor  to  sell,  and  convey  any  part  of  same,  provided,  how- 
ever, that  the  proceeds  arising  from  any  sale  made  by  him  shall  be  rein- 
vested, and  held  in  trust  by  him  for  the  purposes  set  forth  in  this  my  will 
and  testament,  and  with  the  same  conditions  annexed  in  the  other  clauses 
of  this  my  will.** 

The  devisee,  Philip,  died  in  1902.  He  had  children  surviving  him,  six  in 
number,  two  of  whotn,  the  two  first  named  herein,  are  over  twenty-five 
jrears  of  age,  and  the  others  are  less  than  twenty-five,  and  some  of  them 
under  twenty-one.  It  is  claimed  that  where  the  words  * 'twenty-five  years*' 
•occur  in  the  clauses  above  quoted,  that  they  had  been  changed  by  the  testa- 
trix in  her  lifetime  so  as  to  read  twenty-one  years.  In  each  instance  there 
•is  written  over  the  word  one  the  word  five.  The  will,  as  recorded,  read 
•twenty-five  years.  Witnesses  were  introduced  to  testify  to  their  opinion  as 
to  whether  the  testatrix  had  first  written  the  term  twenty  five  years,  and 
then  altered  it  to  twenty -one  years,  or  vice  versa.  The  weight  of  the  evi- 
'denoe  seems  to  us  to  be.  and  such  was  the  finding  of  the  chancellor,  that  she 
'had  written  first  twenty-une  years,  and  had  then  altered  it  to  twenty-five. 
This  is  confirmed  by  the  inspection  of  the  original  paper  which  is  before  ua. 

A  devise  of  the  income  of  property  may  be  equivalent  to  a  devise  of  the  prop- 
erty, depending  upon  the  coptext  as  evincing  the  testator's  intention  with 
reference  thereto.  Here,  the  testatrix  was  evidently  attempting  to  provide  a 
life  estate  and  support,  by  converting  the  total  income  of  her  estate  into  an 
annuity,  for  the  benefit  of  her  only  child.  As  he  was  the  person  beneficially 
seized,  although  a  trustee  was  appointed  to  hold  the  title,  a  life  estate  therein 
for  his  benefit  was  created.  It  might  have  been  subjected  to  his  debts  under 
the  statutt^s.     (Section  1681,  Kentucky  Statutes.) 

The  will  gives  the  property,  upon  the  death  of  the  testatrix's  son,  to  his 
children  and  widow.  As  the  son's  children  must  of  necessity  have  been 
born  or  begotten  in  his  life  time,  the  remainder  thus  created  inevitably 
must  have  vested  within  twenty-one  years  after  a  life  in  being,  and  was, 
therefore,  not  within  section  2.3150,  Kentucky  Statutes.  Had  the  will  stopped 
there,  there  would  have  been  no  doubt  of  its  validity  in  so  far  as  the  nature 
of  the  estiite  created  was  concerned.  But,  the  testatrix  went  further  and 
attempted  to  prevent  the  alienation  of  the  estate  for  a  period  of  twenty-five 
years,  which  was  in  excess  of  her  power,  and  was  void  as  being  against  the 
statute  and  rule  of  perpetuities.  The  result  is  that  the  testatrix  devised  the 
: property  to  persons  whose  lives  were  then  in  being,  to  wit,  her  son.  Philip, 
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«nd  to  two  of  hlB  children,  the  two  then  born,  and  then  sought  to  limit  the 
estate  further  by  prohibiting  its  alienation  for  at  least  twenty-five  years 
4iheieafter.  As  if  Philip  should  have  had  other  children  born  alive  after  the 
death  of  the  testatrix,  the  period  of  distribution  was  postponed  for  a  longer 
period  than  is  allowed  by  the  statute  against  perpetuities,  to  wit,  a  life  or 
lives  in  being  and  twenty -one  years  and  ten  months  thereafter.  (Section 
43S60,  Kentucky  Statutes. ) 

The  will  disposed  of  all  the  property  thus:  The  title  resting  in  the  trustee 
for,  first,  a  life  estate  in  the  son,  Philip;  second,  with  remainder  to  Philip's 
•children,  subject  to  the  payment  of  16,000  to  Philip's  widow,  if  he  left  one. 
The  only  part  of  the  will  that  is  void  is  the  provision  forbidding  the  aliena- 
tion of  the  estate  for  a  period  not  allowed  by  the  statute,  and  the  attempt  to 
•exempt  it  from  liability  for  the  son's  debts.  Therefore,  the  period  of  dis- 
tribution fixed  by  the  testatrix  being  void,  the  will  will  be  construed  as  if 
no  such  conditions  were  contained  in  it.  Upon  the  death  of  Philip,  his 
widow  was  entitled  to  receive  15,000  in  cash,  and  the  residue  of  the  estate 
should  have  been  distributed  equally  among  his  six  children.  The  widow 
contends  that  the  limitation  sought  to  be  Imposed  by  the  will  being  void, 
the  testatrix  must  have  died  intestate,  and  that  Philip  took  by  inheritance 
under  the  statute,  and  was  consequently  invested  with  the  fee  entitling  his 
widow  to  dower  in  the  realty.  This  ix>ntention  is  disposed  of  adversely  by 
the  construction  above  given  the  will.  There  is  a  line  of  cases  (of  which 
fidelity  Trust  Ck).  v.  Lloyd,  35  Ky.  Law  Bep.,  — ,  decided  February  84,  1904, 
Is  the  latest,  and  which  cites  the  earlier  cases  of  a  similar  nature)  holding 
that  an  attempt  to  suspend  the  vesting  of  the  title  and  the  consequent  sus' 
pension  of  the  power  of  alienation  for  a  longer  time  than  twenty  one  years, 
and  the  utmost  period  of  gestation,  is  void,  and  that  in  such  event  the  tes- 
tator died  intestate  as  to  the  property  so  affected.  There  is  a  marked  and 
Tital  distinction  between  all  of  those  cases  and  this  one,  viz. :  In  those  cases 
the  title  did  not  vest,  the  person  who  was  to  take  was  not  to  be,  and  could 
not  be,  ascertained  till  after  the  utmost  period  of  postponement  allowed  by 
the  statute,  and,  therefore,  the  property  had  not  been  devised  at  all;  as  de- 
Tising  it  to  a  trustee  to  hold  for  a  wholly  void  purpose,  is  manifestly  no  de- 
Tise.  (Stevens  v.  Stevens,  21  Ky.  Law  Bep.,  1815.)  In  this  will  the  prop- 
erty was  given  over  after  Philip's  death  to  his  children  without  any 
contingency.  The  persons  to  take  were  thus  selected  and  made  certain. 
The  time  of  distribution  among  them,  1.  e.,  the  time  of  payment,  was  post- 
poned, or  attempted  to  be,  till  the  youngest  of  them  became  twenty-five 
years  old. 

The  true  rule  of  construction,  by  which  the  test  of  the  validity  of  such 
provisions  is  to  be  made,  is  clearly  expressed  in  8  Williams  on  Executors,  515, 
thus:  *'But  when  future  time  for  the  payment  of  the  legacy  ii  defined 
by  the  will,  the  legacy  will  be  vested  or  contingent,  according  as,  upon  con- 
struing the  will,  it  appears  whether  the  testator  meant  to  annex  the  time  to 
the  payment  of  the  legacy,  or  to  the  gift  of  it.  In  ascertaining  the  intention 
of  the  testator  in  this  respect,  the  courts  of  equity  have  established  two 
positive  rules  of  construction :  First,  that  a  bequest  to  a  person  payable  or 
.to  be  paid  at  or  when  he  shall  attain  twenty -one  years  of  age,  or  at  the  end 
of  any  other  certain  determined  term,  conftrs  on  him  a  vested  interest  im- 
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mediately  on  the  testator's  death,  as  debitum  in  praBsenti  solTendum  in 
futuro,  and  transmissible  to  his  executors  or  administrators;  for  the  words 
'payable^  or  'to  be  paid'  are  supposed  to  disannez  the  time  from  the  gift  of 
the  legacy,  so  as  to  leave  the  gift  immediate,  in  the  same  manner,  in  respect 
of  its  vesting,  as  if  the  bequest  stood  singly,  and  contained  no  mention  of 
time;  second,  that  if  the  words  'payable'  or  'to  be  paid'  are  omitted,  and 
the  leagcies  are  given  at  twenty-one,  or  if,  when,  in  case,  or  provided,  the- 
legatees  attain  twenty-one  or  any  other  future  definite  period,  these  expres- 
sions annex  the  time  to  the  substaYice  of  the  legacy,  and  make  the  legatee's- 
right  to  it  depend  on  his  being  alive  at  the  time  fixed  for  his  payment. 
Consequently,  if  the  legatee  happens  to  die  before  that  period  arrives,  his 
personal  representiitive  will  not  be  entitled  to  the  legacy." 

In  Moore  v.  Offutt,  01  Ky.,  572,  this  court  wrote:  "It  has  been  said  by 
both  Blaokstone  and  Kent,  and  often  quoted,  that  'it  is  not  the  uncertainty 
of  enjoyment  in  the  future,  but  the  uncertainty  of  the  right  to  that  enjoy* 
ment,  which  makes  the  distinction  between  a  vested  and  contingent  inter- 
est.' "    (Roberts  v.  Brinker,  4  Dana.  570;  Allen  v.  VanMeter,  1  Met.,  2ft4.> 

In  Roberts  v.  Brinker,  supra,  the  court  said:  "A  legacy  to  an  infant  in 
present  I,  to  be  paid  in  futuro.  Is  deemed  to  be  vested,  and  as  not  depending 
on  his  living  until  the  time  fixed  for  payment." 

It  was  said  in  Fidelity  Trust  Co.  v.  Lloyd,  supra:  "The  statute  concerns 
itself  with  the  vesting  of  estaten,  and  not  with  their  termination." 

By  all  these  authorities  we  see  that  the  estate  vested  in  the  infants  imme- 
diately upon  the  death  of  their  father,  the  life  tenant.  After  having  desig- 
nated the  persons  to  take,  testatrix  vainly  attempted  to  prevent  their 
alienating  the  property  for  a  period  repugnant  to  the  statute.  It  is  always 
held  that  where  the  devise  is  valid  in  part,  and  void  in  part,  that  which  is 
good,  if  severable  from  the  bad,  will  be  allowed  to  stand*.  (Attorney- Gen- 
eral V.  Wallace,  7  B.  Mon..  611;  Armstrong  v.  Armstrong,  14  Ben  Mon.,  969.  > 

Judgment  affirmed  on  the  original  appeals  and  on  the  cross  appeal. 


COMMONWEALTH,  BY,  &c.  v.  WALKER,  &o. 
(Filed  April  19,  1901-Not  to  be  reported.) 

1.  Taxation—Lien  on  bonded  warehouse  for  ttixes  on  whisky— Under  Ken- 
tucky Statutes,  section  4021,  providing  that  "the  Commonwealth,  easb 
county,  city,  town  or  taxing  district  shall  have  a  lien  on  the  property 
assessed  for  the  tiixes  due  them  respectively,"  the  mere  fact  that  part  of  the- 
taxpayer's  personal  property  was  a.ssessed  by  one  set  of  officers,  and  part  by 
another,  can  not  reasonably  be  presunie<l  to  be  intended  to  affect  the  lien  of 
the  Commonwealth  for  the  tax  on  all  the  property,  including  the  bonded 
warehouse. 

2.  Sale  of  land  before  personalty  is  exhausted— Authority  of  auditor  to  inist- 
tute  equitfible  proceedings— Section  4112,  Kentucky  Statutes,  provides  that 
"on  failure  of  the  proprietor  of  a  warehouse  to  pay  the  taxes  within  five  days 
after  they  are  due  he  shall  be  deemed  delinquent  and  the  officer  authorized 
to  collect  the  tnx*^8  shall  at  once  cause  such  proceedings  to  be  instituted  for 
their  collection  as  may  be  provided  by  law  for  the  collection  of  other  delin- 
quent t^ixes. "  By  sections  40(^1,  4(<S)2  and  4104  other  delinquent  taxes  due  the 
State  may  be  recovered  by  suit.     By  section  4111,  it  is  the  duty  of  the  wan)- 
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houseman  to  pay  his  taxes  to  the  officer  of  the  State  entitled  to  receive  them 
When  he  failed  to  pay  his  taxes  into  the  treasury  he  became  a  delinquent 
debtor  of  the  State  and  might  be  sued  for  his  taxes  under  sections  976,  4188, 
Kentucky  statutes.  When  judgment  was  entered  in  the  Franklin  Circuit 
Court  and  the  execution  thereon  was  returned ''no  property  found,*'  the 
auditor  was  authorized  by  section  4160,  Kentucky  Statutes,  to  institute  an 
action  by  equitable  proceedings  in  the  Franklin  Circuit  Court,  or  in  any 
court  of  competent  jurisdiction,  to  enforce  the  lien  on  the  warehouse  for 
their  collection. 

Lillard  H.  Carter  and  W.  H.  Morgan  for  appellants. 

L.  W.  McKee  for  appellee  John  Bowling. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

J.  B.  Walker  owned  a  bonded  warehouse  in  Anderson  county  in  which 
there  was  stored  a  large  number  of  barrels  of  whisky  which  were  assessed 
against  Walker  in  the  years  1898,  1899  and  1901.  Walker  made  withdrawala 
of  whisky  from  bond  so  that  there  was  due  the  Commonwealth  on  Septem- 
ber 1,  1899,  $125.94.  on  January'  1,  1900,  1168.76,  and  on  May  1,  1900,  1839.87. 
On  June  20,  1900,  Walker  sold  and  conveyed  his  warehouse  and  ground  to 
John  Dowling  in  satisfaction  of  a  mortgage  in  favor  of  Dowling  of  date  May 
14,  1893.  On  August  20, 1900,  the  Commonwealth  instituted  ordinary  action  a 
In  the  Franklin  Circuit  Court  in  which  it  recovered  judgment  against 
Walker  for  the  taxes  above  referred  to,  with  interest  and  certain  penalties. 
Execution  was  issued  on  these  judgments  and  returned  no  property  found. 
Then  this  suit  was  brought  by  the  Commonwealth  in  the  Anderson  Circuit 
Court  against  Walker  and  Dowling  asserting  a  lien  on  the  land.  The  circuit 
court  dismissed  the  petition,  and  the  Commonwealth  appeals. 

The  first  question  made  is  that  the  State  has  no  Hen  on  the  real  estate  of 
the  owner  of  a  bonded  warehouse  for  the  taxes  due  by  him  on  the  whisky 
therein.  The  lien  for  taxes  is  wholly  a  matter  of  statute.  Section  4021, 
Kentucky  Statutes,  is  as  follows:  * 'The  Commonwealth,  and  each  county^ 
incorporated  city,  town  or  taxing  district,  shall  have  a  lien  on  the  property 
assessed  for  the  taxes  due  them  respectively,  which  shall  not  be  defeated  by 
gift,  devise,  sale,  alienation,  or  any  means  whatever,  unless  the  gift,  devise, 
sale  or  alienation  shall  have  been  made  for  more  than  five  years  before  the- 
institution  of  proceedings  to  enforce  the  lien,  and  nothing  shall  be  exempt 
from  levy  and  sale  for  taxes  and  cost  incident  to  the  sale.  When  any  landa 
or  improvements  shall  not  be  as^ssed  in  any  one  year,  it  may  be  assessed 
retrospectively,  in  the  manner  provided  for  by  law,  for  that  year,  at  any 
time  not  later  than  five  years  thereafter;  but  the  lien  thereby  accruing  shall 
not  prejudice  the  rights  of  purchasers  acquired  in  the  meantime." 

Our  attention  is  called  to  the  fact  that  in  the  general  statutes  this  provi^ 
sion  after  the  words  *' property  assessed"  contains  also  the  words  ''and  on 
all  other  property  of  such  person,"  and  that  these  words  have  been  omitted 
from  the  present  statute.  But  we  do  not  see  that  the  omission  has  changed 
the  sense  except  as  to  property  which  is  not  assessed  for  taxation.  The 
change  seems  to  have  been  made  to  avoid  the  construction  that  a  lien  waa 
given  on  property  not  liable  to  assessment;  for  in  the  present  statute  thesft 
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'words  are  added  which  are  not  In  the  Qeneral  Statutes,  **and  nothing  sha 
be  exempt  from  levy  and  sale  for  taxes  and  costs  incident  to  the  sale.'*  It 
4ias  been  a  settled  legislative  policy  in  Kentucky  to  give  a  lien  on  all  the 
property  of  the  taxpayer  in  his  entire  list  for  all  his  taxes  and  not  a  lien  on 
each  piece  of  property  for  the  tax  on  it  alone.  We  see  nothing  in  the  present 
statute  to  indicate  a  legislative  intent  to  change  the  well  settled  policy  of 
the  State  in  this  regard  extending  back  as  far  as  the  act  of  1799.  And  If  the 
whisky  had  been  assessed  ior.vtafffM^on  b|f-  the  co«Cnty  assessor  like  the  land, 
^e  do  not  think  it  would  have  occurred  to  the  distinguished  counsel  for  ap- 
pellee that  there  was  not  a  lien  on  the  land  for  the  entire  tax  of  the  tax- 
payer. But  the  provisions  of  sections  4106-4114,  Kentucky  Statutes,  are  part 
x>f  the  same  act  as  section  4081,  the  only  difference  being  that  the  whisky  is 
required  to  be  assessed  by  a  board  which  can  act  more  intelligently  than  the 
assessor  and  the  taxes  are  required  to  be  paid  at  a  different  time  for  the 
convenience  of  the  warehousemen.  The  value  when  fixed  by  the  board  is 
•certified  to  the  county  clerk  to  whom  the  assessor's  books  are  returned  and 
the  two  returns  taken  together  constitute  the  assessment  of  the  taxpayer's 
property.  The  land  sought  to  be  subjected  was  a  part  of  Walker^s  tax  list 
•and  we  see  no  reason  why  there  should  not  be  a  lien  on  it  for  the  whisky 
tax  as  well  as  for  the  tax  on  the  personal  property  of  Walker  assessed  by  the 
assessor.  The  mere  fact  that  part  of  his  personal  property  was  assessed  I7 
one  set  of  officers  and  part  by  another  can  not  reasonably  be  presumed  in- 
tended to  affect  the  lien  of  the  Commonwealth  for  the  tax,  and  if  the  Com- 
monwealth has  no  lien  on  his  other  property  for  the  whisky  tax,  then  It  is 
without  security  for  the  collection  of  this  tax,  for  the  whisky  can  not  be  dis- 
turbed in  bond,  and  when  taken  out  of  bond  it  is  usually  at  once  disposed 
-of.  There  seems  to  be  the  greater  reason  for  presuming  that  the  legislature 
•contemplated  that  the  whisky  tax  would  be  secured  by  the  lien  provided  by 
•section  4021  for  the  reason  that  this  tax  is  not  required  to  be  placed  in  the 
hands  of  the  sheriff,  who  is  responsible  on  his  bond  for  diligence  in  collect- 
ing taxes  coming  to  his  hands.  We,  therefore,  conclude  that  the  Common- 
wealth has  a  lien  on  the  land  for.  the  taxes  propedy  aasssaed  against  Walker, 
but  it  is  not  liable  in  Oowling's  hands  for  the  assessnient  of  1901  made  after 
the  deed  to  him  was  executed.  There  seems  to  be  no  evidence  of  an  assess- 
ment for  the  year  1900.  but  the  assessments  for  1898  and  1899  seem  to  be 
•sufficient. 

But  it  is  insisted  that  no  action  can  be  maintained  against  the  land  until 
the  personalty  is  exhausted,  including  the  whisky  in  the  bonded  warehouse. 
The  wholt^  proceeding  is  statutory.  The  rights  of  the  parties  depend,  ther&- 
ifore,  on  the  terms  of  the  statute.  Section  4112  provides  that  on  the  failure 
of  the  proprietor  of  a  warehouse  to  pay  the  taxes  within  five  days  after  they 
become  due,  he  shall  be  deemed  delinquent,  and  the  officer  aiithorized  to 
oollect  the  taxes  shall  at  once  cause  such  proceedings  to  be  instituted  for  the 
•collection  of  the  taxes  as  may  be  provided  by  law  for  the  collection  of  other 
■delinquent  taxes.  By  sections  4091,  4092,  4104,  other  delinquent  taxes  due 
directly  to  the  State  treasury  may  be  recovered  by  suit.  By  section  4111  it 
is  made  the  duty  of  the  warehouseman  to  pay  his  taxes  to  the  officer  of  the 
^tate  authorized  to  receive  them.  When  he  failed  to  pay  his  taxes  into  the 
treasury  he  became  a  delinquent  debtor  of  the  State  and  might  be  sued  for 


GOLDEN,  ftO.  V.  BUPABD.  212& 

his  taxes  under  seotioDB  976,  4188,  Kentucky  Statutes.  (Commonwealth,  t. 
Lyddane,  21  Ky.  Law  Rep.,  1514.)  When- judgment  was  entered  in  the- 
Franklln  Cirouit  Court  and  the  execution  was  returned  no  property  found, 
the  auditor  was  authorized  by  section  4109,  Kentucky  Statutes,  to  institute- 
an  action  by  equitable  proceedinflrs  in  the  Franklin  Cirouit  Court,  or  any 
other  court  of  competent  jurisdiction. 

Judgment  reyersed  and  cause  remanded  for  further  proceedings  consistent^ 
herewith. 


GOLDEN,  &c.  V.  RUPARD. 
(Filed  April  19,  1904— Not  to  be  reported. ) 

1.  Necessity  for  passway— Parol  proof— While  there  is  parol  proof  that  ap  - 
pellee's  vendor,  True,  was  entitled  to  the  outlet  in  controversy  as  a  way  of 
necessity,  it  was  not  conveyed  to  him  by  the  deed,  and  the  inference  shown 
by  the  parol  proof  may  be  rebutted  by  parol  proof  which  conclusively  estab- 
lishes the  fact  that  True  did  not  claim  the  passway  as  a  matter  of  right. 

8.  Notice— Appellee,  who  bought  from  True,  was  not  a  bona  fide  purchaser- 
of  anything  but  what  was  embraced  in  his  deed,  and  it  was  then  notorious 
in  the  neighbbfhood  that  the  passway  which  had  been  used  hj  True  for  a. 
time  had  been  closed  up  by  appellant. 

8.  Adverse  possession— The  facts  showing  that  appellant  during  all  the- 
time  be  allowM  appellee's  ^ndor  and  others  to  pass  through  his  land,  he- 
had  draw-bars  across  the  passway,  and  that  he  moved  It  from  time  to  time- 
when  it  suited  his  convenience  and  at  one  time  he  had  a  chain  across  the- 
way  at  which  nobody  complained,  and  all  the  facts  proven,  we  conclude 
that  there. has  been  no  such  adverse  possession  as  to  create  a  right  of  way  hy 
prescription. 

Beckner  &  Jouett  for  appellants. 

Pendleton  &  Bush  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  filed  this  suit  to  obtain  an  Injunction  requiring  appellants  to 
remove  certain  obstructions  placed  across  a  passway  claimed  by  him,  which 
he  alleged  was  not  less  than  twenty  feet  in  width,  beginning  at  a  point  on- 
the  line  between  him  and  appellants  and  running  thence  in  a  westerly  direc- 
tion following  the  ridge  to  a  point  near  appellant's  house  where  the  yard 
fence  corners  with  what  is  now  the  garden  fence,  and  running  thence  next 
to  the  yard  fence  to  the  southeast  corner  of  the  yard  fence  and  thence  in  a 
westerly  direction  through  the  fence  and  through  the  yard  to  the  land  of 
Ida  Boone,  as  shown  on  the  following  plat  by  the  letters  B,  E,  G,  F,  A: 
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Squire  Boone  owned  a  tract  of  125  acres  of  land.    His  house  stood  at  the 
X)oint  marked  on  the  plat,   "Squire  Boone,  old  Boone  homestead.*'    After 
his  death,  in  the  division  of  his  estate  between  his  children,  this  tract  fell  to 
three  of  his  sons,  one  receiving  the  part  where  the  old  homestead  stood  and 
lying  west  of  the  line  L,  J,  X,  on  the  plat.     Another  received  the  northern 
end  of  the  farm  indicated  on  the  plat  by  the  words  ''lola  Boone  land;"  and 
there  fell  to  I.  N.  Boone,  the  remainder* of  the  tract  indicated  on  the  plat  by 
the  lines  V,  T,  J,  R,  Q,  G,  K,  M,  V,    containing  fifty-three  acres.      This 
<li vision  was  made  about  twenty  years  ago  or  a  little  more.     For  some  years 
^fter  the  division  was  made,  I.  N.  Boone  was  a  bachelor  and  lived  at  the  old 
homestead  with  his  brother.     About  five  years  after  it  was  made  he  began 
building  him  a  house  at  the  point  marked  "Boone  House,"  near  the  Jetter 
A  on  the  plat.    This  house  he  finished  in  a  about  three  years  and  married 
jind  moved  into  it.    About  five  years  after  this,  I.  N.  Boone  conveyed  to  J. 
T.  True  the  south  seventeen  acres  of  his  tract  indicated  on  the  plat  by- the 
lines  M,  V,  T,  L.     True  built  a  house  at  the  point  marked  "Kupard  house" 
near  letter  B,  and  after  living  there  for  several  years  sold  the  land  to  appel- 
lee Rupard,  who  then  owned  the  Julia  Bunch  land  lying  westward  on  the 
plat,  and  was  living  in   the  Bunch   house.     After  his  purchase  from  True, 
Rupard  moved  to  the  True  house  and  was  living  there  when  this  controversy 
Arose.     I.  N.  Boone,  after  the  deed  to  True  was  made,  conveyed  the  remain- 
der of  his  tract  to  his  wife,  Fannie  Boone,  who  is  now  Fannie  Golden,  hav- 
ing married  a  second  time  since  Boone's  death.     Appellee  Rupard  bases  his 
claim  to  the  passway  on  two  grounds:  First,  the  seventeen  acres  which  he 
got  of  True  is  a  part  of  the  Boone  farm  and  the  passway  is  necessary  as  an 
outlet  to  this  seventeen   acres;    second,  he  owns  sixty-three  acres  of  the 
Bunch  farm   and  for  over  fifteen   years  has  had,  together  with  those  under 
whom  he  claims,  adverse  possession  of  the  passway. 

There  are  two  pikes  known  as  the  Scbollsville  and  the  Iron  Works  pike, 
which  are  something  over  two  miles  apart,  the  land  in  controversy  lying 
between  them  and  about  a  mile  and  a  quarter  from  the  Scbollsville  pike. 
From  the  point  A  there  is  an  outlet  passing  through  the  land  of  loia  Boone 
and  over  the  land  of  John  H.  Thompson  to  the  Schollsville  pike.  The  way 
over  Thompson's  land  is  claimed  by  the  Boones  as  a  matter  of  right  from 
long  adverse  use.  Mrs.  lola  Boone  concedes  the  right  of  I.  N.  Boone  and 
those  claiming  under  him  to  pass  over  her  land.  It  also  appears  that 
Rupard  has  the  right  of  way  from  A  out  to  the  pike.  So  the  only  question 
is  his  right  to.pass  over  appellants'  land  from  B  to  A. 

Tlie  Tacts  in  regard  to  the  first  ground  of  claim  to  the  passway  are  few 
and  clearly  shown  by  the  evidence.  When  True  bought  the  seventeen  acres 
from  Boone  he  wanted  Boone  to  convey  with  the  land  the  right  of  way  in 
question.  This  Boone  refused  to  do,  saying  that  rather  than  do  this  he 
would  lose  the  sale  of  the  land;  but  that  he  would  let  True  pass  through 
there  as  long  as  it  suited  him,  or  substAntially  this.  True  did  pass  through 
there  for  a  while,  and  then  Boone  closed  up  the  way,  and  would  not  let  him 
use  it  any  longer.  After  this  True  sold  to  Rupard.  The  rule  is  that  a  pre- 
sumption which  is  raised  by  parol  evidence  may  be  rebutted  by  parol  evi- 
dence. While  there  is  evidence  from  which  it  might  be  inferred  that  True 
was  entitled  to  this  outlet  as  a  way  of  necessity,  it  was  nut  conveyed  to  him 
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by  the  deed,  and  the  inference  shown  by  the  parol  proof  may  be  rebutted  by 
the  parol  proof  showing  what  was  the  actual  agreement  of  the  parties.  Thi» 
question  was  fully  considered  in  the  case  of  Lebus  t.  Boston,  107  Ky.,  98. 
Under  the  rule  laid  down  in  that  case  the  parol  agreement  between  True 
and  Boone  as  to  the  passway,  which  is  conclusively  established  l^  the  evi- 
dence, cut  off  True  from  claiming  the  passway  as  a  matter  of  right  under  the^ 
deed;  for  the  deed  was  silent  as  to  the  passway,  and  it  was  competent  for 
Boone  to  shew  that  True  had  agreed  to  take  the  land  according  to  the  terms- 
of  the  deed.  Bupard  bought  the  land  from  True,  and  has  no  better  stand- 
ing than  he.  It  is  insisted  for  him  that  he  is  a  purchaser  without  notice 
and  that  the  road  was  a  visible  outlet  when  he  bought.  Boone  is  dead,  and 
we  think  the  circumstances  preponderate  in  favor  of  the  conclusion  that 
Bupard  bought  with  notice  of  the  agreement  between  Boone  and  True;  for 
it  is  shown  he  said  that  True  was  obliged  to  sell  as  he  had  no  outlet,  and 
while  he  now  denies  saying  this,  his  subsequent  conduct  is  confirmatory  of 
the  evidence.  Besides,  he  was  a  near  neighbor,  and  the  trouble  between 
Boone  and  True  had  gone  so  far  that  Boone  had  struck  up  notices  around, 
and  it  would  seem  that  the  matter  was  notorious  in  the  neighborhood.  Not 
only  so,  but  Bupard  could  not  be  a  bona  fide  purchaser  of  anything  but 
what  was  embraced  in  True's  deed.  By  purchasing  from  True  he  could  not 
acquire  any  rights  in  Boone's  lands  not  embraced  by  the  deed.  We,  there- 
fore, conclude  that  on  the  first  ground  the  plaintiff's  case  fails. 

On  the  other  ground  on  which  the  passway  is  claimed  the  proof  is  very 
conflicting.  The  proof  for  the  plaintiff,  by  a  number  of  witnesses,  is  to  the- 
effect  that  the  passway,  as  claimed  by  him,  has  been  used  by  the  public  as  a 
public  way  along  the  route  claimed  by  him  for  something  like  forty  or  fifty 
years.  On  the  other  hand,  the  proof  for  the  defendant  is  that  while  there 
was  in  Squire  Boone's  lifetime  a  passway  from  one  of  these  pikes  to  the 
other,  it  ran  down  nearer  his  house  and  was  not  on  the  land  of  I.  N.  Boone. 
The  witnesses  who  testify  to  this,  are  the  Boones  who  lived  on  the  farm  and 
were  raised  there  and  have  no  interest  in  the  controversy.  While  the  proof 
for  the  plaintiffs  is  in  the  main  by  persons  who  lived  at  some  distance  and 
were  only  along  the  road  at  intervals.  It  is  shown  that  when  I.  N.  Boone 
got  the  land  there  was  an  old  farm  fence  from  K  to  J,  which  had  no  break 
in  it.  There  was  also  at  another  time  from  P  to  O  an  old  fence.  Three 
witnesses  who  cultivated  the  land  at  different  times  after  it  was  set  apart  to 
I.  N.  Boone  and  before  ha  married  and  moved  into  the  house  which  he  built, 
one  of  them  oultivating  it  that  year,  testify  to  cultivating  the  whole  field, 
leaving  no  break  for  a  road  or  passway.  At  no  time  were  there  any  gates 
on  the  passway.  I.  N.  Boone  had  across  it  either'  fences  or  bars  and  he 
seems  to  have  put  either  a  fence  or  draw-lwrs  as  suitod  his  pleasure  without 
complaint  from  anybody.  Rupartl  had  a  difficulty  with  I.  N.  Boone  while 
he  was  living  in  the  Bunch  house  and  about  nine  or  ten  years  before  this 
controversy  arose.  Boone  then  forbade  his  coming  on  his  land,  and  from 
this  time  he  did  not  use  the  passway  much,  if  at  all,  until  after  he  bought 
the  True  place.  The  fact  that  Boone  forbade  Rupard's  coming  on  his  land, 
and  afterwards  refusing  to  convey  to  True  the  right  of  way  over  it,  is  strong 
evidence  that  he  did  not  then  recognize  any  right  of  public  way  over  hifr 
land,  and  his  entire  conduct  from  the  time  that  he  got  the  land,  to  his  death,. 
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shows  the  same  thing.    At  one  time  he  put  a  chain  across  the  way.    It  is  • 
said  he  did  this  because  he  had  a  blind  horse  which  pulled  down  the  bars; 
still,  the  fact  that  he  put  up  the  chain  and  nobody  complained  of  it,  is 
strong  evidence  that  it  was  not  recognized  as  a  public  way.    Besides,  it  ran  . 
close  to  the  back  of  his  house  and  between  it  and  the  spot  of  ground  which  t 
he  used  as  a  garden  or  truck  patch,  passing  through  his  yard,  among  his  > 
trees  and  near  his  well.    At  one  time  the  road  entered  his  land  at  C.    He ' 
changed  it  to  B  to  suit  his  own  convenience.     When  the  trouble  came  up  he 
proposed  to  Rupard  to  let  him  go  out  from  E.  to  D,  Rupard  coming  to  him 
and  saying  that  he  wanted  the  way  chiefly  on  account  of  his  father,  and., 
when  a  man  couldn't  buy,  he  must  beg.     This  proposition  was  conditioned'' 
on  lola  Boone's  consenting  to  it.    She  lived  in  Bourbon  county,  and  Bu|tardii 
then  went  to  see  her,  telling  her  in  effect  the  same  as  he  had  said  to  Boone, ;, 
and  agreeing  that  he  would  fence  the  way  and  put  up  the  gates  if  she  would ' 
let  him  go  that  way.    This  she  declined  to  do.    Rupard  denies  making  these 
statements,  but  he  has  a  way  out  to  the  other  pike,  and  the  preponderance  • 
of  the  evidence  is  against  him  as  to  these  admissions.    On  all  the  evidence,  , 
considering  the  way  the  passway  was  used,  the  fences  across  it.  and  all  the  • 
circumstances,  we  <x)nclude  that  there  has  been  no  such  adverse  possession  . 
as  to  create  a  right  of  way  by  prescription. 

Judgment  reversed  and  cause  remanded,  with  directions  to  dismiss  the?  r 
petition. 


WATTON  V.  COMMONWEALTH. 

(Filed  April  10,  1004— Not  to  be  reported. ) 

Criminal  law— Verdict— Where  appellant  was  convicted  upon  an   indict- 
ment charging  him  with  the  offense  of  maliciously  cutting  with  intent  to 
kill,  there  being  no  evidence  erroneously  admitted  against  the  appellant,  the-: 
Instructions  being  correct,  the  verdict  will  not  be  disturbed. 

Oliver  &  Reed  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Marshall  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  indictment  charges  the  defendant  with  the  offense  of  willfully  and.^ 
maliciously  cutting  another  with  a  knife  with  intent  to  kill.    The  court  has  . 
not  been  favored  with  any  briefs  in  this  case.    We  have  examined  the  record 
with  a  view  to  determine  whether  a  new  trial  should  have  been  granted  for  • 
the  reasons  filed  on  the  motion  therefor.     There  seems  to  have  been  no  evi* 
deuce  erroneously  admitted  against  the  defendant  which  was  prejudicial  to  • 
his  substantial  rights.    The  court  did  not  err  in  the  admission  of  testimony 
in  rebuttal  of.  whlnh  compaint  is  made.     It  was  evidence  which  should  have- 
been  admitted  in  rebuttal  and  not  in  cbief.    We  have  examined  the  instruc- 
tions and  find  that  they  are  substantially  correct. 

The  judgment  is  atfirmed. 

vol.  25—134 
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BOTTO'S  EX'OR  v.  BOTTO. 

(Filed  April  19,  1904-Not  to  be  reported. ) 

Decedent's  estate— Claims  afirainst— Pleading— Id  an  action  by  the  execntor 
of  an  estate  against  one  for  the  accounting  of  certain  property,  and  defense 
"was  interposed  that  there  was  an  action  pending  involving  the  same  defend- 
ant for  a  settlement  of  the  estate,  It  was  error  to  sustain  a  demurrer  to  a 
reply  to  this  answer,  because,  taking  the  averments  of  the  reply  to  be  true,  it 
appeared  that  the  two  causes  of  action  were  not  ideniical,  but  were  in  reality 
for  a  wholly  different  purpose. 

Wm.  Marshall  Bullitt  for  appellant. 

Dodd  &  Dodd  and  O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jeflferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 

•  sion. 

Opinion  of  the  court  by  Chief  Justice  Burnani. 

This  suit  was  brought  by  the  appellant,  the  Fidelity  Trust  Co.,  as  execii- 

*  tor  of  Florence  Irvin  Botto,  against  the  appellee,  Cloteal  B.  Botto,  on  the 
14th  day  of  May,  H)01.  After  setting  out  the  probation  of  her  will  and  their 
qualification  as  executor,  they  allege  in  substance  that  for  four  years  preced- 
ing the  death  of  Florence  Irvin  Botto,  the  defendant,  Cloteal  B.  Botto.  was 
her  steward,  business  manager,  confidential  agent  and  adviser:  and  that  in 
this  cap;MJity  she  had  received  moneys  of  Florence  Irvin  Botto,  aggregating 
937,1>99.69,  the  particular  items  and  dates  of  which  are  set  out  in  thepetitioD; 
and  that  in  addition  to  these  several  amounts  there  had  come  into  her  hands 
as  agent  various  additional  sums  aggregating  between  ten  and  fifteen  thous- 
and dollars,  the  particular  items  of  which  they  were  unable  to  give;  that 
she  had  in  the  »ime  capacity  been  put  in  po.ssession  of  a  large  amount  of 
personal  property  belonging  to  the  estate  of  testatrix,  consisting  of  jewelry, 
silver  ware,  household  furniture,  china,  silks,  ornaments,  books,  pai>ers, 
«tG.,  of  which  she  had  failed  to  render  any  account,  and  prayed  that  she  be 
required  to  account  for  the  money  which  came  into  her  hands  as  such  agent, 
manager  and  adviser  of  testatrix  and  for  a  judgment  for  the  balance  which 
might  be  found  due  to  the  estate  of  testatrix  and  for  a  judgment  requiring 
the  defendant  to  deliver  to  the  plaintiff  the  personal  property  belonging  to 
the  estate  of  testatrix  in  her  hands  or  for  the  value  thereof  in  money.  The 
•defendant,  Cloteal  B.  Botto  by  her  answer,  said  that  prior  to  the  institution 
of  this  action  on  the  13th  of  April,  1$H)1,  the  plaintiff  had  instituted  an  action 
against  the  defendant  and  others  calling  on  her  to  set  up  any  demands  exist- 
ing in  her  favor  against  the  estate  of  testatrix:  and  that  the  defendant  had 
answered  in  that  action  and  had  fully  accounted  fur  all  the  money  and  prop- 
erty sued  for  in  this  action;  that  this  suit  was  unnecessary  and  Involved  the 
same  parties  and  the  same  issues  which  had  been  asserted  In  the  former 
action.  To  this  plea  of  another  suit  pending  the  plaintiff  replied  that  it 
"Was  true  that  on  the  13th  of  April,  h<01,  they  had  brought  a  suit  against  the 
legatees,  and  creditors  of  Florence  Irvin  Botto  for  the  purpose  of  settling 
the  estate  of  their  testatrix;  and  thnt  it  had  made  the  defendant,  Cloteal  B. 
Botto,  a  party;  that  she  might  set  up  any  claim  due  her  by  the  estate  of  tes- 
tatrix, but  that  they  did  not  in  that  suit  seek  to  hold  her  responsible  either 
.for  moMey  or  property,  which  had  been  received  by  her  as  agent  of  testatrix; 
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"that  it  was  simply  a  suit  for  the  settlement  and  distribution  of  the  estate  of 
•decedent.  A  general  demurrer  was  interposed  to  this  reply  by  the  defend- 
-»nt,  Gloteal  B.  Botto  and  sustained,  and  plaintiff  declining  to  plead  further, 
it  was  ordereil  that  their  petition  be  dismissed  without  prejudice,  however, 
to  their  right  to  assert  its  claim  against*  the  defendant  in  the  settlement 
suit,  and  they  have  appealed. 

'* Pleas  in  abatement,  as  they  do  not  deny  the  merits  of  plaintiff's  claim, 
but  simply  tend  to  delay  the  remedy,  are  not  favored  by  the  courts  and  the 
greatest  strictness  is  applied  to  them,  and  they  will  not  be  aided  in  con- 
struction by  any  intendment.  To  support  such  a  plea  it  must  appear  that 
the  two  suits  are  for  the  same  cause  or  causes  of  action,  or  the  identity  of 
the  matters  involved  must  be  such  that  a  judgment  in  the  first  could  be 
pleaded  in  bar  as  a  former  adjudication."  (1  Encyclopaidia  of  Pleading  and 
Practice,  23  and  761;  Newman's  Pleading  and  Practice,  481,  and  Thomas  v. 
Thomas,  26  Ky.,  589.)  There  is  a  very  material  difference  between  a  suit 
brought  for  the  settlement  and  distribution  of  an  estate,  and  a  suit  by  the 
personal  representat^ive  against  a  debtor  of  the  estate  to  require  her  to  ac- 
count for  such  irtd*btednefts.  It  has  never  been  the  practice  in  this  State 
and  would.ibpt.be  proper  for  the  personal  representative  of  a  decedent  to  sue 
the  debtors  of  thfe  estate  in  the  same  action  for  its  settlement  and  distribU' 
tion.  Such  a  practice  would  introduce  into  the  action  great  confusion  and 
uncertainty.  Taking  the  averments  of  the  reply  to  be  true,  as  we  must  upon 
-demurrer,  it  is  evident  that  these  actions  were  not  pro.«ecuted  for  the  iden- 
tical cause  of  action,  but  in  reality  for  a  wholly  different  purpose.  We  are, 
therefore,  of  the  opinion  4i))at  the  trial  court  erred  in  sustaining  a  demurrer 
to  the  reply  to  the  plea  of  another  suit  pending,  and  the  judgment  is  re- 
versed and  cause  remanded,  with  direction  to  overrule  the  demurrer  and  for 
other  proceedings  consistent  herewith. 


BOWMAN  V.  RAY.  SUP'T,  &c. 

.    (Filed  Mays,  1904.) 

1.  Injunction— Pleading— Belief— The  appellant  who  holds  a  second  class 
-certificate  as  teacher,  filed  a  suit  in  the  Monroe  Cii'cuit  Court  and  obtained 
from  the  \>ircuit  julerk  in  vacation  a  temporary  injunction  to  prevent  the 
superintendent  of  schools  of  said  county  from  investigating  a  charge  of 
drunkenness  against  appellant  with  the  view  of  revoking  his  certiQcate,  to 
which  petition  the  judge  of  the  Monroe  Circuit  Court  sustained  a  demurrer 
and  dissolved  the  temporary  injunction,  from  which  judgment  this  appeal 
is  prosecuted.  Held— That  section  90  of  the  Civil  Code  requires  the  plaintiff 
to  demand  in  his  petition  the  specific  relief  to  which  he  considers  himself 
entitled,  and  as  the  petition  in  (his  case  contains  no  prayer  for  relief  of  any 
kind,  the  court  had  no  jurisdiction  to  decree  any. 

Duff  &  Hutchinson,  Baird  &  Hichaidson  and  W.  L.  Porter  for  appellant. 

Harlin  &  White  for  appellee. 

Appeal  from  Monroe  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Willie  Bowman,  asks  a  revesral  of  a  judgment  of  the  Mon« 
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roe  Circuit  Court  sufitainiDg  a  special  aud  general  demurrer  to  his  petition 
and  dissolving  a  temporary  injunction  granted' by  the  circuit  clerk  in  vaca- 
tion. The  petition  alleges  in  substance  that  he  holds  a  second  class  certifi- 
cate as  a  teacher  in  the  common  schools  of  Monroe  county,  which  was  issued. 
to  him  by  the  board  of  ezarainers^of  Monroe  county  after  having  been  duly' 
examined  therefor  on  the  11th  day  of  July,  1903;  and  that  subsequently  on 
the  same  day  he  contracted  in  writing  with  the  trustees  of  district  Xo.  22,  io- 
teach  the  common  school  for  a  term  of  five  months,  beginning  on  the  27tlv 
of  July,  1903;  and  that  on  the  same  day  the  appellee,  S.  6.  D.  Ray,  County 
Superintendent  of  Common  Schools,  had  the  following  notice  served  upon 

him: 

'•Office  of  School  Superintendent, 

"Tompkinsville,  Ky.,  July  11,  1903; 
"Mi-.  Willie  Bowman: 

**Tou  are  hereby  notifled  that  charges  of  drunkenness  and  immoral  con- 
duct have  been  preferred  against  you ;  and  that  your  certificate  be  revoked. 
The  charges  are  specifically  to  the  effect  that  you  were  drunk  at  Ing.  Bart- 
lett '8,  and  also  at  Joe  Carter's.  You  will  take  notice  that  at  9  o^clock,  p. 
ni. ,  Friday,  July  17,  1908,  the  case  will  be  heard  in  my  oiftee,  and  you  will 
then  and  there  attend  and  make  such  plea  and  proof  as  nas  seem  to  you. 

consistent  with  truth  and  equity. 

"S.  B.  D.  RAY, 

"County  Superintendent." 

That  the  defendant  in  giving  the  notice  was  actuated  by  malice  and  spite^ 
and  had  publicly  declared  that  he  would  prevent  plaintiff  from  teaching  the- 
■ohool  under  his  contract;  that  the  pretended  charges  of  drunkenness  speci- 
fied in  the  notice  were  malicious  and  without  foundation,  and  were  so- 
known  to  be  by  the  defendant,  and  referred  to  occasions  which  antedated 
the  issual  of  the  certificate  to  him  more  than  two  years;  that  prior  to  the- 
iBSual  of  the  certificate  to  him  on  the  11th  of  July,  1901,  he  held  a  similar 
certificate  as  a  common  school  teacher  for  Monroe  county;  and  that  the 
board  of  examiners,  who  issued  and  delivered  the  last  certificate  to  him,  had 
examined  into  the  truthfulness  of  the  alleged  charges  and  had  decided  in 
his  favor;  and  further  alleged  that  the  defendant  had  no  jurisdiction  or 
power  to  determine  upon  charges  affecting  his  moral  character  which  ante- 
dated the  issual  of  his  last  certificate  to  him;  that  the  defendant  would  not 
fairly  or  impartially  investigate  the  charges.  The  allegations  of  the  peti- 
tion apparently  look  to  relief  from  the  impending  action  of  the  defendant  by- 
writ  of  prohibition,  but  the  petition  contains  no  prayer  for  such  relief. 

Section  4417  of  the  Kentucky  Statutes,  which  is  a  provisions  relating  to- 
common  schools,  provides  that  for  incompetence,  neglect  of  duty,  imnioial. 
conduct,  or  other  disqualification,  the  county  superintendent  may  suspend 
or  remove  from  office  any  trustee  or  teacher  of  any  school  under  his  super- 
vision, after  five  days'  notice  of  the  charges  made  against  him.  Section  441S 
provides  for  an  appeal  from  the  action  or  decision  of  the  county  superin- 
tendent to  the  superintendent  of  public  instruction,  in  conformity  with  such 
rules  and  requirements  as  the  superintendent  of  public  Instruction  shalK 
from  time  to  time,  prescribe.  Section  4425  imposes  the  duty  upon  the  county 
superintendent  and  other  examiners  to  make  Investigation  as  to  the  moral, 
character  of  applicants.     And  section  4603  further  provides  that  if  at  any 
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tiime  the  holder  of  a  county  certificate  shall  be  found  incompetent,  ineffi- 
cient, immoral,  or  otherwise  unworthy  to  be  a  teacher,  the  county  superin* 
tendent  shall  revoke  the  certificate  of  such  person. 

These  various  sections  of  the  statutes  contemplate  that  the  county  super- 
intendent shall  Investigate  the  moral  character  of  all  applicants  for  teachers' 
•certificates,  and  imposes  upon  him  the  duty  of  suspending  or  removing  from 
office  any  trustee  or  teacher  for  incompetency,  neglect  of  duty,  immoral 
conduct,  or  other  disqualification.  There  can  be  no  doubt  that  a  teacher 
who  habitually  uses  intoxicating  liquors  to  excess,  or  while  in  the  discharge 
of  his  duty  as  a  teacher,  would  not  be  a  fit  or  competent  person  under  the 
statute  to  perform  the  duties  imposed  by  law  upon  common  school  teachers, 
-and  it  would  be  the  duty  of  the  county  superintendent  to  revoke  the  certifi- 
cate of  such  person.  But  this  is  not  an  arbitrary  power  on  his  part,  and 
can  not  be  exercised  without  just  cause.  The  specific  charges  in  the  notice 
served  upon  the  plaintiff  are,  that  he  was  drunk  at  Ing.  Bartlett's  and  Joe 
•Carter's.  There  is  no  intimation  as  to  the  date  of  these  alleged  acts  of  in- 
temperance. So  far  as  the  notices  go,  they  may  have  occurred  many  years 
before  he  obtained  his  certificate  as  a  teacher,  and  might  not  have  affected 
cither  his  moral  character  or  competency  at  the  date  of  the  notice.  Unless 
iihe  alleged  intemperance  was  susbequent  to  the  date  of  his  certificate  as  a 
teacher,  or  was  so  close  thereto  in  point  of  time  as  to  affect  his  moral  stand- 
ing at  that  time,  they  would  not  be  sufficient  to  authorize  the  revocation  of 
the  certificate,  or  their  investigation  to  that  end  by  appellee.  But  section 
"90  of  the  Civil  Code  provides:  '*The  petition  must  state  facts  which  constl- 
•tute  the  cause  of  action  in  favor  of  the  plaintiff  against  the  defendant,  and 
must  demand  the  specific  relief  to  which  the  plaintiff  considers  himself  en- 
titled." 

As  the  petition  in  this  case  contains  no  prayer  for  relief  of  any  kind,  thQ 
court  had  no  jurisdiction  to  decree  any. 

Judgment  affirmed. 


HARP  V.  CUMBERLAND  TELEPHONE  AND   TELEGRAPH  CO. 

(Filed  May  4,  1904— Not  to  be  reported.) 

Damages— Instructions— Where  appellant  was  ordered  by  appellee's  chief 
"workmen  to  complete  the  digging  of  a  bole  in  which  dynamite  had  been  left 
lyy  other  workmen  of  appellee,  no  information  of  which  was  given  to  appellant 
-and  he  was  seriously  and  dangerously  injured  by  an  explosion  of  the  dyna- 
;mite  when  he  began  the  work  of  digging  the  hole,  the  evidence  showing 
•that  the  explosive  could  not  be  seen;  and  further,  that  appellant  was  unused 
-to  explosives,  it  was  error  to  instruct  the  jury  that  he  was  not  entitled  to 
jrecover  unless  che  jury  believed  from  the  evidence  that  appellee,  or  its  agent 
in  charge  of  the  work  knew,  or  by  the  use  of  ordinary  care  could  have 
known,  that  the  explosive  remained  in  the  hole,  because  it  is  the  duty  of  the 
employer  to  furnish  the  servant  with  reasonably  safe  and  suitable  tools  and 
A  reasonably  safe  place  in  which  to  perform  his  work. 

Gilbert  &  Gilbert  and  George  Nicholas  for  appellant. 

Willis  &  Todd  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Settle. 

The  appellant  sued  appellee  in  the  Shelby  Circuit  Court  for  personal  in- 
Juries  alleged  to  have  been  caused  by  the  negligence  of  appellee,  its  employev 
and  servants. 

Appellant  was  employed  by  appellee  in  the  work  of  digging  holes  and  settlog 
poles  for  the  use  of  its  telephone  wires,  and  while  so  engaged  he  was  ordered 
by  appellee's  chief  workman  in  charge  of  the  hands  to  complete  the  dlfi^ging 
of  a  hole  which  had  been  partially  made  some  days  before  by  another  of  its 
hands.  It  further  appears  that  the  workmen  in  appellee's  service  were  in  the 
habit  of  using  dynamite  in  making  such  holes,  and  that  some  of  that  ex- 
plosive had  been  left  without  appellant's  knowledge,  by  one  or  more  of  ap- 
pellee's other  workmen,  in  the  hole  at  which  he  went  to  work,  and  though 
the  servant  or  servants  of  appellee  who  had  left  the  dynamite  in  the  hole 
was  present,  no  information  was  given  by  him  or  them  to  appellant  that  it 
was  in  the  hole,  and  when  he  went  to  work  upon  the  hole  it  caused  an  ex- 
plosion of  the  dynamite  which  threw  him  oflf  his  feet,  broke  bis  nose,  nearly 
destroyed  his  eyes,  and  otherwise  greatly  injured  hlni.  It  also  appears  that 
the  dynamite  was  concealed  from  view  by  mud  and  water  in  the  hole,  that 
it  could  not  be  seen  by  appellant  when  or  before  it  exploded,  and  that  he 
had  not  previously  worked  at  that  hole,  and  further  that  he  was  not  experi- 
enced in  the  use  of  dynamite  or  other  explosives. 

The  answer  of  appellee  denied  any  negligence  on  the  part  of  it«  servants 
or  employes,  alleged  contributory  negligence  on  the  part  of  appellant,  and 
that  his  injuries  were  caused  thereby.  This  was  controverted  by  reply. 
Upon  the  trial  the  jury  returned  a  verdict  for  appellee.  Following  which 
the  appellant  entered  motion  and  filed  grounds  for  a  new  trial,  and  the  mo- 
tion having  been  overruled,  he  seeks  at  the  hands  of  this  court  a  reversal  of 
the  judgment  of  the  court  below.  It  is  manifest  from  the  evidence  that  ap- 
pellant did  not  know  of  the  presence  of  the  dynamite  in  the  hole,  or  have 
cause  to  even  suspect  its  presence  therein.  Furthermore,  if  it  had  been  in- 
cumbent on  him  to  use  ordinary  care  to  discover  its  presence,  we  are  satis- 
fled  that  the  use  of  such  care  would  not  have  enabled  him  to  do  so.  The 
chief  complaint  of  appellant  is  that  the  lower  court  erred  in  instructing  the 
jury.  The  instructions  told  the  jury  in  substance  that  the  appellant  was 
not  entitled  t9  recover  unless  they  believed  from  the  evidence  that  appellee 
or  its  agent  in  charge  of  its  work  knew,  or  by  the  exercise  of  ordinary  caw 
could  have  known,  that  iinexploded  dynamite  remained  in  the  hole  which 
appellant  was  digging,  and  failed  to  exercise  such  care,  and  that  appellant. 
Without  knowledge  of  that  fact,  and  while  exercising  ordinary  care,  received 
his  injuries.     An  instruction  ns  to  contributory  negligenge  was  also  given. 

We  think  it  was  error  for  the  court  to  so  instruct  the  jury.  As  has  been 
repeatedly  held  by  this  court,  it  is  the  duty  of  the  employer  to  supply  the 
servant  with  reasonably  safe  and  suitable  tools  and  machinery  to  perform 
the  work  required  of  him,  and  equally  his  duty  to  furnish  him  a  reasonably 
safe  place  to  work,  and  to  see  that  it  is  kept  so. 

"This  duty  of  the  employer  is  the  first  and  primary  duty,  and  should  at 
all  times  by  the  trial  court  be  kept  in  view,  and  no  construction  of  the  law 
should  be  tolerated  that  needlessly  exposes  the  servant  to  danger  in  the 
prosecution  of  the  business  of  the  master.     Humanity  itself  demands  this 
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much  consideration  by  the  employer  for  the  lives  and  safety  of  bis  servants^ 
and  the  greater  the  danger  to  the  servant,  the  greater  should  be  the  oare  and 
caution  demanded  by  the  law  of  the  employer."  (Angel  v.  Jellico  Goal  Go.» 
25  Ky.  Law  Rep.,  108;  Ohio  Valley  Ry.  Co.  v.  McKinley,  17  Ky.  Law  Rep., 
1008.) 

The  appellant  had  the  right  to  assume  that  the  foregoing  rule  would  b» 
observed  by  the  foreman  and  other  servants  of  appellee  on  the  occasion  of 
receiving  his  injuries,  and  it  was  their  duty  to  know  that  there  was  dyna- 
mite in  the  hole  in  which  he  was  ordered  to  dig,  and  to  remove  it,  or  want 
him  of  its  presence  in  time  to  have  prevented  his  injuries.  It  is  manifest  - 
from  the  evidence  that  some  of  the  appellee's  servants  then  present  did 
know  that  there  was  dynamite  in  the  hole,  for  they  had  a  few  days  pre- 
viously left  it  there,  and  further  manifest  that  appellant  did  not  know  it 
was  there.  It  could  not  be  seen  because  covered  by  both  mud  and  water.  It 
matters  not  that  it  was  left  in  the  hole  by  a  fellow  servant  of  appellant,  aft 
the  negligence  of  such  servant  was  and  is  imputable  in  such  a  case  to  the 
appellee  as  master.  There  was  no  evidence  upon  which  to  base  the  instruc- 
tion as  to  contributory  negligence,  and,  therefore.  It  should  not  have  been 
given.  Upon  a  retrial  of  the  case  '  the  instructions  should  be  made  to  con- 
form to  the  views  herein  expressed. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded,  with  directions, 
to  the  lower  court  to  grant  appellant  a  new  trial,  and  for  further  proceed- 
ings consistent  with  the  opinion  hei-ein. 


FLOOD  V.  CHESAPEAKE  &  OHIO  RY.  CO. 

(Filed  April  19,  1904— Not  to  be  reported.) 

Railroads— Trespasser— One  who  enters  a  passenger  train  and  refuses  1a^ 
pay  fare  is  a  trespasser,  and  he  is  none  the  less  a  trespasser  if  he  tenders  ci . 
fare  which  the  conductor  is  not  authorized  to  receive. 

J.  C.  Beckham  &  Son  for  appellant. 

Willis  &  Todd  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  April,  1902,  appellant,  a  deputy  sheriflP  of  Shelby  county,  came  to 
Frankfort  to  bring  a  prisoner,  and  on  the  morning  of  the  16th  desired  to 
return  to  his  home  at  Bagdad,  a  station  between  Frankfort  and  Shelby ville. 
He  and  a  companion  Ipft  the  Stjite  House  just  before  the  coming  in  of  the 
westbound  C.  &  O.  train  and  reached  the  station  just  as  the  train  waa 
pulling  out.  They  had  no  time  to  get  tickets  and  were  not  asked  bj  the 
flagman  where  they  were  going,  but  got  on  the  train  just  as  it  was  leavln^^ 
the  station.  When  the  train  had  gone  about  a  mile  and  a  quarter  the  con- 
ductor came  to  Flood  and  he  handed  the  conductor  42  cents,  the  regular  fare 
to  Bagdad.  The  conductor  asked  him  "Where  to,"  he  said,  "Bagdad.'* 
The  conductor  said  he  did  not  stop  at  Bagdad;  Flood  asked  him  when  he 
quit,  and  he  said  that  that  was  neither  here  nor  there,  pay  him  76  cents  to* 
Shelbyville  or  he  would  put  him  off.     Flood  said  "lam  not  going  to  Shelby— 
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yille,  I  don't  want  to  detain  you,  but  if  you  don't  stop  there  I  will  pay  yon 
my  fare. "  The  oonductor  refused  to  agree  to  this  and  Flood  refused  to  pay 
Ills  fare  to  Shelbyville,  so  the  train  was  stopped  and  Flood  was  put  off.  He 
filed  this  action  to  recover  damages  for  the  ejection.  At  the  conclusion  of 
all  the  eyidence  the  court  instructed  the  jury  peremptorily  to  find  for  the 

<  defendant,  and  of  this  he  complains. 

The  C.  &  O.  trains  are  run  between  Lexington  and  Louisville  on  the  track 

<  of  the  L.  &  N.  K.  B.,  under  a  traffic  arrangement  between  the  two  com- 
panies. One  of  the  rules  governing  the  train  in  question  is  that  it  stops  at 
Bagdad  to  let  off  passengers  getting  on  the  train  east  of  Lexington,  and  also 

'  stops  there  when  flagged  to  take  on  passengers  for  Shelby ville;  but  it  did 
not  carry  passengers  from  Frankfort  to  Bagdad  as  there  was  a  local  L.  &  N. 

'  train  following  it  in  a  few  minutes  which  carried  the  local  passengers.  No 
tickets  were  sold  from  Frankfort  to  Bagdad  for  this  train  and  the  conductor 
was  not  authorized  to  accept  cash  fares  from  Frankfort  to  Bagdad.  Appel- 
lant, after  he  was  put  off,  came  back  to  Frankfort  and  went  home  on  the 
local  train,  reaching  there  about  an  hour  later  than  the  train  from  which 
he  was  ejected.  On  that  morning  the  conductor  had  an  order  to  stop  at 
Bagdad  to  pass  the  eastbound  train   and  leave  there  the  dining  car  which 

'  was  to  come  back  on  the  eastbound  train. 

As  the  C.  &  O.  trains  are  operated  on  the  L.  Ss  N.  track  under  an  agree- 
ment with  the  L.  &  N.  company,  they  are  required  to  be  operated  according 
to  the  terms  of  the  agreement,  and  the  C.  &  O.  Go.  can  not  do  local  business 

'  on  its  trains  which  is  forbidden  by  the  agreement.  It  has  no  right  to  do  a 
local  business  between  Frankfort  and  Bagdad,  and  to  have  carried  the  plalD- 
tifi  from  Frankfort  to  Bagdad  would  have  been  a  violation  by  the  conductor 
of  his  orders,  a  though  on  that  partiolular  morning  he  had  to  stop  in  the 
yard  there  to  set  off  the  dining  oar  and  allow  the  other  train  to  pass.    A 

'railroad  company  may  run  local  trains  for  local  business  and  may  also  run 

'through  trains  for  through  business.  The  plaintiff  had  no  right  to  demand 
of  the  conductor  that  he  should  carry  him  to  Bagdad  and  the  oonductor 
properly  refused  to  do  so  under  his  orders;  although  If  the  plaintiff  had 
paid  his  fare  to  Shelbyville  the  conductor  would  have  been  bound  to  bate 
■  accepted  it,  and  the  plaintiff  might  have  gotten  off  when  the  train  reached 
Bagdad  and  stopped  to  put  the  dining  car  on  the  side-track. 
The  train  in  fact  did  not  stop  at  Bagdad  that  morning  to  land  passengers, 

and  if  the  conductor  had  accepted  the  fare  as  tendered  to  him  it  would  hate 
been  his  duty  to  stop  at  the  station  and  let  the  plaintiff  get  off  in  the  usual 

way.     Th»^  plaintiff  had  no  right-  to  require  that  he  do  this  and  the  con- 
•  ductor  properly  refused  to  receive  the  money.     The  plaintiff  knew  when  he 

^ot  on  the  train  that  it  was  a  through  train  and  he  should  have  learned 

■whether  It  stopped  at  Bagdad  l>efore  getting  on  it. 

He  got  on   the  train  as  it  was  moving  out  without  any  inquiry  as  to 

whether  it  would  stop  at  the  point  to  which  he  wished  to  go  and  was  not 
misled  in  any  way  by  the  defendant.     One  who  enters  a  passenger  train  and 

.refuses  to  pay  fare  becomes  a  trespasser  and  may  be  ejected  by  the  conductor.  - 

He  is  none  the  less  a  trespaSvSer  if  he  tenders  a  fare  which  the  conductor  is 

not  authorized  to  receive  or  offer  to  pay  fare  only  to  a  station  for  which  the 

train  does  not  receive  passengers.     We,  therefore,   conclude  that  the  court 

properly  instructed  the  jury  to  find  for  the  defendant.' 
Judgment  affirmed. 
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XOUI^VILLE    PRESBYTERIAN   THEOLOGICAL   SEMINARY,  &o.  v. 

BOTTO,  &c. 

(Filed  April  1%,  1904. ) 

1.  Ezecutor— SettllDg  estate— Numerous  legatees— Will  contest— EzpeDses 
incurred  by  some  for  benefit  of  all— Distribution— Rejection  of  codicils- 
Fraud  and  undue  inflaence— Wrongdoers— In  a  suit  by  the  executor  of  the 
~^ill  of  Florence  Irvin  Botto  to  settle  her  estate,  it  appears  that  out  of  a 
large  number  of  legatees  named  in  her  will,  flye  of  them  contested  the  will, 
thereby  expending  a  large  sum  for  counsel  fees  and  other  expenses  in  pre- 
paring the  case  for  trial,  in  which  none  of  the  other  legatees  participated,  re- 
sulting in  sustaining  the  original  will  and  defeating  three  codicils  as  having 
been  procured  by  fraud  and  undue  influence,  thereby  saving  about  1100,000 
to  the  beneficiaries  under  the  original  will.  Held— Under  the  provisions  of 
section  480,  Kentucky  Statutes,  the  expenses  and  fees  incurred  by  the  five 
contestants,  being  for  the  benefit  of  all  the  legatees  under  the  original  will, 
should  be  paid  out  of  the  general  fund  before  any  distribution  is  made,  as 
all  the  legatees  thereunder  must  share  the  burdens  as  well  as  the  benefits; 
and  the  fact  that  the  contestees,  who  were  also  large  legatees  under  the  orig- 
inal will,  as  well  as  chief  beneficiaries  under  the  fraudulent  codicils,  were 
losers  by  the  contest  and  had  to  pay  their  own  costs  and  counsel  fees  therein, 
^will  not  relieve  them  from  sharing  in  the  general  loss,  as  they  were  the 
^wrong-doers  that  caused  the  expenditure. 

Wm.  M.  Bullitt  and  T.  W.  Bullitt  for  appellants. 

Dodd  &  Dodd  and  O'Neal  &  O'Neal  for  appellees. 

Appeal  from  JefTersoil  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

James  F.  Irvin,  a  resident  of  Louisville,  died  in  March,  1883,  leaving  sur- 
viving him  his  widow,  Florence  Irvin,  and  one  son,  Guy  F.  Irvin,  an  in- 
fant. He  left  a  large  estate  in  the  hands  of  the  trustees  for  the  benefit  of 
his  wife  and  son.  The  son  died  in  1806,  intestate,  and  unmarried.  His  will 
provided,  in  this  contingency,  that  his  wife  should  have  the  entire  net  in- 
come of  his  estate  during  her  life,  with  the  power  to  dispose  of  the  entire 
estate  in  the  event  she  failed  to  marry  again  and  have  children.  On  the  8th 
of  January,  1806,  Mrs.  Irvin  executed  a  will,  in  which  she  bequeathed  to 
the  following  persons  the  sums  set  opposite  their  respective  names : 

Xiouisville  Presbyterian  Theological  Seminary tlO.UOO 

Louisville  Presbyterian  Orphanage 10,000 

Charles  R.  Hemphill 16,000 

Irvine  Llndenberger .^. 10,000 

Philip  T.  Chinn '. 8,000 

Total  legacies  to  petitioners 148.000 
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Also :  I 

Belle  C.  MoVey »a-**    \ 

Second  Presbyterian  Church 16.'»»     . 

Polytechnic  Society  of  Kentucky lt^*»»' 

Toung  Men's  Christian  Association K'  '^*- 

John  Norton  Memorial  Infirmary ....  Ki>»t" 

Anna  Foster v^^' 

Home  of  the  Innocents d.^» 

St.  James'  Association,  etc ^^' 

Rodman  Grubbs U-"- 

Cloteal  B.  Botto 15  •«*• 

Wm.  M.  Botto aa  I- 

Jane  Billiard  for  life  .....T. S6,0CO 

Mary  Costello  for  life 12^000 

Jemima  Johnson  for  life 12,000 

Jane  Jackson  for  life 12,00^ 

Alex.  McHarry  for  lift? IS^UW 


Total  legacies  to  other 1>*  •" 

Total  legacies  under  oriMinal  will 1336  '•»* 

On  the  80th  of  June,  18(>7,  she  executed  a  codicil,  and  on  the  follow:i# 
day,  July  1,  1897,  was  married  to  William  M.  Botto,  a  joun^  man  b-^^J 
years  her  junior,  about  the  age  and  an  intimate  friend  of  her  dead  son.  ^.'^ 
the  23d  of  April,  1898,  and  the  16th  of  January,  19(0,  she  ezecated  twoadu:- 
tional  codicils,  the  effect  of  which  was  to  make  a  radical  change  Id  'Jf^ 
disposition  of  her  estate  from  that  made  in  her  orig^in&l  wilL  By  tb^ 
codicils  the  following  legacies  were  revoked  : 

Louisville  Presbyterian  Theological  Seminary flO  '«^' 

Polytechnic  Society  of  Kentucky H'»h 

Young  Men 's  Christian  Association . .- ii\'>»» 

Philip  T.  Ciilnn S.-' 

Total  legacies  revoked fS3 ' » 

The  following  leg^kcies  were  reduced  in  the  amounts,  to  wit: 

|16,0IK)  to  Charles  R.  Hemphill  reduced  to $5j«v 

110,000  to  Irvine  Lindenberger  reduced  to 5.«t«' 

•  10,(M)(»  to  Lf)ulsville  Presbyteri.'in  Orphanage  reduced  to. ,  . .  ^ .\i»t' 

tlO,<HH)  to  Second  Presbyterian  Church  reduced  to 5j.i. 

f  lO,(UMi  to  John  X.  Norton  Memorial  Infirmary  reduced  to a/if 

115,000  to  Helle  C.  McVey  reduced  to l.,»i 

|I'-3,(M»0  to  Mary  Cost^'llo  reduced  to  1.«m- 

f82,0(K)  of  legacies  being  reduced  to 3f;j*» 

A  reduction  of §,Vni> 

The  following  legacies  were  given: 

Dr.  W.  O.  Roberts |5fii> 

News  Boys'  Home ]i  .>« 
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Children's  Free  Hospital |6,00a 

Cloteal  B.  Botto,  trustee  for  her  nleoe,  Florence  I.  Harrison 6,000 

New  legacies  given 26,000 

While  the  legacies  to  her  husband,  Wm.  M.  Botto,  and  his  mother.  Cloteal 
B.    Botto,   were  increased   from  approximately  160,000    to  approximately 
$160,000,  and  the  legacies  to  the  Bottos,  and  to  some  others,  were  by  th» 
oodioils  made  preferred  devises.    Mrs.   Florence  Irvln  Botto  died  on  the^ 
lath  of  February,  1000,  leaving  an  estate  estimated  to  be  worth  about  1200,- 
000.     The  original  will  and  the  three  codicils  were  duly  probated  on  the  7th 
of   March,  1900,  and  on  the  following  day  the   Fidelity  Trust  and   Safety 
Vault  Co.  qualified  as  her  executor.    On  the  90th  of  March  thereafter,  Hugh 
Irvine  and  some  of  the  heirs  at  law  of  James  F.  Irvln,  prosecuted  an  appeal 
to  the  Jefferson  Circuit  Court  from  the  order  of  the  county  court  probating 
the  will;   and  the  Louisville  Presbyterian  Seminary,  the  Louisville  Presby^ 
terlan   Orphanage,  Charles  B.    Hemphill,  Irvine  Lindenberger  and   Philip- 
T.  Chinn,  five  of  the  legatees  named   in  the  original  will,  employed  Thos. 
W.  and  Wm.  Marshall  Bullitt  as  their  attorneys  to  have  the  codicils  to  tbe^ 
will  of  Mrs.  Florence  Irvln  Botto  set  aside  on  the  ground  that  they  were^ 
fraudulent  and  had  been  obtained  by  the  undue  influence  and  fraud  of 
Cloteal  B.  Botto  and  W.  M.  Botto,  and  the  cost,  labor  and  trouble  of  the 
conduct  of  this  litigation  fell  upon   these  appellants  and   their  attorneys. 
The  trial  in  the  circuit  court  occupied  the  entire  month  of  December,  1900. 
Counsel  for  appellants  spent  nearly  two  months'  time  outside  of  the  State 
of  Kentucky,  taking  depositions,  hunting  up  proof,  and  preparing  the  trlal^ 
expending  In  this  necessary  work  nearly  127,000.    A  jury  trial  in  the  circuit 
court  resulted  In  a  verdict  sustaining  the  original  will  and  setting  aside  all 
three  codicils  upon  the  ground  that  they  had  been  obtained  by  fraud  and 
undue  influence  on  the  part  of  the  Bottos.    Asa  result  of  this  contest  about. 
1100,000  was  secured  to  the  devisees  under  the  original   will.    After  the 
termination  of  this  contest,  the  Fidelity  Trust  and  Safety  Vault  Co.  insti- 
tuted this  suit  for  a  settlement  of  the  estate,  making  all  of  the  devisees  and 
creditors  of  Florence  Irvln  Botto  parties.     The  five  contesting  legatees  filed 
their  answer,  counterclaim   and  cross  petition  against  the  executors  and. 
oolegatees,  averring  that  the  execution  of  the  codicils  had  been  obtained  by 
the  fraud  of  the  Bottos;   that  they  had  employed^ counsel  and  secured  the 
necessary  testimony  to  show  this  fact;  that  none  of  the  other  legatees  had 
paticipated   in   the  expense  of  the  preparation   or  trial  of  the  contest;  that, 
they  only  had  a  common  interest  with  the  other  colegatees,  and  prayed  that 
the  extraordinary  expenses  and  couDsel  fees  incurred  by  them  in  making  the 
contest  for  the  benefit  of  all  the  legatees,  should  be  allowed  out  of  the  com- 
mon fund  and  so  recovered  before  distribution.    The  remaining  legatees  de- 
murred  to   this  answer,  counterclaim   and   crohS  petition,  and   the   Bottos, 
who  were  legatees  under  the  original   will,  flle<l   their  answer   and   cros» 
petition,  in  which   they  allege  that  the  contest  and  the  expense  incurred 
therein  by  the  appellants,  were  hof^tile  to  their  interest;   and  that  they  had 
employed,  at  large  expense,  their  own  counsel  in  defending  the  contest  pro- 
ceedings.    Appellants  replied  to  the  answer  of  the  Bottos  that  the  expense- 
incurred  by  them  was  wholly  due  to  their  fraud,  deception  and   undue  in* 
fluence  in  procuring  the  execution  of  the  codicils,  and  in  their  efl'orts  ta 
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uphold  them.  A  general  demurrer  was  interposed  to  this  reply  by  the 
Bottus,  and  sustained,  and  appellants'  answer  and  conterclaim,  in  so  far  as 
It  sought  to  recover  cost  and  expense  incurred  by  them  out  of  the  common 
■fund,  dismissed,  and  they  have  appealed. 

It  is  conceded  by  the  demurrer  that  if  the  codicils  had  stood,  none  of  the 
legatees  named  in  the  original  will  would  have  received  any  substantial 
benefits  therefrom,  but  that  the  whole  estate  left  by  testatrix  would  have 
been  absorbed  in  the  payment  of  the  costs  and  expenses  and  the  pnfferred 
"devises  made  to  the  Bottos  in  the  rejected  codicils.  The  result  of  the  contest 
made  by  appellants  was  to  recover  for  the  common  benefit  of  the  legatees 
tinder  the  original  will,  a  fund  sufficient  to  pay  between  60  and  70  per  cent. 
*of  Buoh  devises.  If  the  cost  of  this  contest,  including  attorneys*  fees,  is 
thrown  upon  the  contesting  legatees,  they  would  receive  a  much  smaller  pro 
fata  than  their  colegatees,  who  were  the  equal  recipients  of  the  benefits  re- 
sulting from  such  contest.  It  was  tu  meet  this  state  of  case  that  section  489 
of  the  Kentucky  Statutes,  was  enacted.  It  provides:  *'In  actions  for  the 
settlement  of  estate,  or  for  the  recovery  of  money  or  property  held  in  joint 
tenancy,  coparcenary,  or  as  tenants  in  common,  if  it  shall  be  made  to  appear 
-that  one  or  more  of  the  legatees,  devisees,  distributees  or  parties  in  interest 
"have  prosecuted,  for  the  benefit  of  others  interested  with  themselves,  and 
have  been  at  trouble  and  expense  in  conducting  the  same,  it  shall  be  the 
^uty  of  the  court  to  allow  such  person  or  persons  reasonable  compensation 
for  such  trouble,  and  for  necessary  expenses,  in  addition  to  the  fees  and 
costs;  said  allowance  to  be  paid  out  of  the  funds  recovered  before  distribu- 
tion, the  persons  interested  having  notice  of  the  application  for  such  allow- 
•ance. " 

In  construing  this  section,  in  Taylor,  &c.  v.  Minor,  &c.,  90  Ky.,  548, 
It  was  decided  that  the  successful  contestant  of  a  will  was  not  entitled  to 
bave  the  extraordinary  cost  of  the  contest  paid  out  of  the.  estate  where  the 
xwntest  was  for  his  benefit  alone,  the  portion  of  the  other  heirs  being  dimin- 
ished by  the  rejection  of  the  will.  But  in  the  opinion  in  that  case,  the  court 
used  this  language:  * 'Where,  however,  one  person  has  prosecuted  an  action 
at  extra  expense  and  trouble,  and  the  recovery  inures  equally  to  the  benefit 
of  others,  the  chancellor  may.  in  the  exercise  of  his  power  to  compel  parties 
to  do  equity,  require  them,  as  a  condition  to  sharing  in  it,  to  contribute  their 
proper  proportion  of  the  expenses,  and  may  order  it  paid  out  of  the  common 
fund." 

In  Boresig  &  Lawson  v.  Jarbo  &  Campbell,  decided  by  the  Superior  Court, 
the  Hyllabns  of  which  is  found  in  18  Ky.  Law  Hep.,  898,  it  was  held  that 
where  a  creditor  had  successfully  assailed  a  fraudulent  conveyance  made  by 
an  Insolvent  debtor  with  the  design  to  prefer  one  or  more  creditors,  that  the 
-attorneys  who  brought  the  suit  were  entitled  to  a  reasonable  fee  out  of  the 
estate  for  their  services.  And  in  Davis,  &c.  v.  The  H.  Feltman  Co.,  23  Ky. 
Law  Rep.,  lolS,  the  doctrine  of  the  Superior  Court  was  upheld,  the  court 
saying:  *'The  H.  Feltman  Co.  instituted  the  suit  seeking  to  hold  the  mort- 
gage of  Davis  to  Walker  &  Sengstak  void  under  the  act  of  1866,  and  their 
attorneys  took  all  the  proof  upon  the  question,  wrote  the  judgment,  advised 
the  receiver  with  regard  to  the  management  of  the  property,  argued  the  case 
"<^rally  in  the  circuit  court  and  briefed  it   in  the  Court  of  Appeals.     As  a  re- 
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BXilt  of  these  services  the  mortgage  to  Walker  &  Sengstak  for  $16,000  with 
xnany  years  interest  was  set  aside,  and  the  property  therein  mortgaged^ 
Inured  to  the  benefit  of  all  the  creditors  equally.  If  this  mortgage  had  stoocli 
the  general  creditors  would  have  received  practically  nothing  upon  their- 
claim,  as  in  the  end  they  only  realized  about  80  per  cent.  We  think  the. 
attorney  was  entitled  to  a  reasonable  fee  out  of  the  estate  for  his  services. "' 
In  Mitchell  v.  Tyler  St  Apperson,  20  Ky.  Law  Bep.,  1252.  it  was  decided, 
that  attorneys  who,  by  their  services,  have  added  to  the  assets  of  the  trust, 
estate,  are  entitled  to  a  reasonable  fee,  to  be  paid  out  of  such  increase,  al- 
though they  may  not  have  represented  the  assignee,  but  have  opposed  him . 
The  court  in  that  case  said :  *' Exception  is  taken  to  the  allowance  of  a  feet- 
of  $600  to  Tyler  &  Apperson  out  of  the  trust  fund.  It  appears  that  they 
^ere  not  employed  by  the  assignee,  and  that  their  services  were  rendered  in< 
hostility  to  him,  to  make  him  account  for  the  profit  on  the  above  property- 
and  on  other  exceptions  to  the  settlements  of  his  accounts.  They  were- 
manifestly  entitled  to  a  reasonable  fee  out  of  the  additions  made  to  the  trust, 
fund  by  reason  of  their  services." 

In  Mattingly*s  Trustee  v.  Mattingly,  &o.,  S4  Ky.  Law  Bep.,  2080,  the. 
above  case  was  cited  with  ai>]ireval,'^Bd  it  was  deoi^e^l  that  attorneys  em^ 
ployed  by  the  assignee  to  surcharge  the  settlement  of  the  assignee  who  suc-^ 
oeeded  in  reducing  his  credits  about  $4,6(K),  were  entitled  to  an  attorney's  fee« 
And  this  seems  to  be  the  general  doctrine.  In  the  note  to  Campbell  v. 
Providence  Saving  Loan  Co.  Society,  decided  by  the  Supreme  Court  of 
Tennessee,  and  reported  In  54  L.  B.  A.,  817,  a  large  number  of  decisionet 
bearing  upon  this  question  have  been  collated,  and  the  editor  of  the  noteu 
sums  up  his  conclusions  in  these  words:  ''The  fees  of  attorneys  for  creditors 
who  bring  suit  in  behalf  of  themselves  and  other  creditors  will  always  b^ 
allowed  oat  of  the  fund  going  to  the  creditors  in  the  same  class  with  thft 
plaintiff,  if  the  suit  is  beneficial  to  them,  on  the  ground  that  otherwise  the^ 
one  incurring  the  risk  and  conferring  the  benefit  will  be  in  a  worse  con-i 
dition  than  those  who  do  nothing  towards  realizing  the  fund,  although  the 
mere  fact  that  a  suit  proves  beneficial  to  other  creditors  will  not  justify  thQ 
allowance  of  such  fees  oat  of  the  fund,  if  the  plaintiff  brought  the  suit 
solely  in  his  own  behalf." 

These  cases  are  not  in  conflict  with  Thlrwell's  Administrator,  &c.  v. 
Campbell's  Ouanlian,  &c.,  74  Ky.,  1A8.  As  in  that  case  all  the  parties  to  the 
litigation  were  represented  by  counsel  who  participated  therein,  the  courli. 
in  that  case  simply  held  that  one  jointly  interested  in  a  recovery  could  not  be. 
compelled  to  pay  counsel  employed  by  others  whpn  he  had  himself  employe<^ 
counsel  to  represent  what  appeared  to  be  his  interest.  It  seems  to  us  thatt 
there  can  be  no  doubt  in  this,  that  all  the  colegatees  in  the  original  will  of 
Mrs.  Florence  Irvin  Botto  equally  shared  in  the  benefits  which  acciued  from, 
the  litigation  instituted  by  the  appellant  for  their  common  benefit.  It  is. 
true  that  the  contest  of  the  codicils  was  Inimical  to  the  pecuniary  Interest  of 
thu  two  Bottos,  W.  M.  and  Cloteal  B  ,  who  were  the  principal  beneficiaries. 
In  the  fraudulent  codicils,  and  who  were  represented  In  the  entire  litigation, 
by  counsel  of  their  own  selection.  But  we  can  not  shut  our  eyes  to  the  fact, 
that  these  defendants  occupy  a  dual  attitude.  They  were  large  legatees, 
under  the  original  will,  as  well  as  the  chief  beneficiaries  of  ^^e  allege^^ 


fraudulent  codicils,  to  invalidate  which  all  of  the  cost  and  expenses  "were 
incurred,  and  we  are  unable  to  see  any  reason  why  they  should  be  exempt 
from  the  burden  cast  upon  the  legatees,  especially  as  they  were  the  chief.  If 
not  the  only,  upholders  of  these  fraudulent  codicils. 

In   the  case  of  Weed's  Estate,  Appeal  of  McGinnis,  168,  Pa.  St.,  595,  the 
litigation  was  instituted  by  the  unsecured  creditors  of  an  insolvent  estate,  to 
set  aside  conveyances  niade  and  judgment  confessed  by  the  trustee  for  the 
purpose  of  giving  a  preference  to  other  creditors,  and  the  litigation  was  re- 
sisted by  the  preferred  creditors.     It  was  decided  that  the  counsel  fees  of  the 
contesting  creditors  should  be  paid  out  of  the  trust  estate.     The  court  said  : 
"Why  should  not  the  expensses  incurred  in  achieving  this  result  be  paid  out 
of  the  comoinn  fund  without  discrimination  between  the  imrties  entitled  to 
it!'    What  equity  have  the  parties,  who  wore  baffled  in  their  effort  to  obtain 
more   than   their  share  of  the  estate,  to   demand   discrimination    in    their 
favory    We  have  failed  to  discover  any.     It  was  their  greed  for  more   than 
they  were  entitled  to  under  the  trust  that  made  the  expenses  necessary,  and 
it  seems  to  us  that  under  tlie  circumstances  they  ought  not  to  complain  that 
the  burden  of  paying  them  is  laid  on  the  common  fund.     It  is  argued,  how- 
ever, that   they  were   losers  by   th»^  litigation,  and.  therefore,  they  are   nut 
within  the  rule  recognized  and  enforced  in  Trustee  v.  Greenough,  105  U.  S., 
527,  and  liindred  cases.     But   in  what   sense  wei*e  thpy  losers?*    In  the  same 
that  he  is  a  loser  who  fails  to  acquire  what  he  has  no  right  to.  or  who,  hav- 
ing unlawfully  obtfiined  possession  of  the  property  of  another,  is  compelled 
to  restore  it  to  the  owners.     The  equity  which  the  wrongdoer  has  in  conse- 
quence of   such  a  loss  is  not  easily  discoverable.     If  the  allowance  in  this 
case  was  for  services  in  a  suit  to  recover  the  trust  property  from  a  stranger 
who  had   unlawfully  taken  it  into  his  possession,  there  could  be  no  doubt 
that  equity  would  require  that  it  should  be  paid  from  the  trust  fund.     The 
fact  that  the  wrong- doers  were  creditors  of  the  estate  ought  not  to  shift  the 
burden  from  the  trust  fund  to  that  portion  of  it  which  the  creditors  were 
entitled  to  receive  on  a  pro  rata  distribution  of  it.     In  either  case,  the  ser- 
vices were  for  the  benefit  of  the  estate,  and  it  should  pay  for  them." 

The  same  rule  was  followed  in  Annlston  Loan  and  Trust  Co.  v.  Ward,  108 
Alabama,  85;  Merwin  v.  Richardson,  62  Conn.,  ^2^,  and  in  numerous  other 
cases  cited  and  relied  upon  in  the  foregoing  cases,  and  in  our  opinion  is 
equitable  and  applicable  to  t'le  fa?ts  of  this  case.  Th3  Bottos  having  occa- 
sioned all  the  cost  and  expenses  incident;  to  the  rejection  of  the  codicils, 
their  share  of  the  trust  estate  should  not  he  exonerated  from  its  part  of  these 
expenses.  The  other  colegatees  being  equal  beneficiaries  with  appellants, 
should  share  the  burden  as  well  as  the  benefits  of  the  litigation. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded,  with 
instructions  to  overrule  th^  demurrers  filed  by  appellees,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 
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CARMAN  V.  CARRICO,  &c. 
(Filed  April  19,  1904— Not  to   be  reported.) 

1.  Bills  and  notes— Fraud— CoDBideration— It  appears  that  in  August,  1S92, 
appellant  borrowed  S760  from  J.  L  S.  and  gave  his  note  for  said  sum,  with 
S.  C.  as  his  surety,  and  at  the  same  time  gave  S.  C.  his  note  and  a  mort- 
gage on  his  farm  for  1752.10  to  indemnify  him  as  his  surety,  the  $2.10  in  the 
latter  note  being  to  pay  for  recording  the  mortgage.  After  making  some 
payments  on  the  J.  L.  S.  note  appellant  renewed  it  for  1429  fiO,  with  S.  C. 
as  surety.  He  also  renewed  the  $762.10  note  to  S.  C.  for  $904.30,  toeing  the 
one  sued  on,  which  S.  C.  assinged  to  his  father,  H.  J.  C.  It  is  admitted 
that  it  was  the  practice  of  S.  C.  and  appellant  to  manufacture  fraudulent 
mortgages  between  themselves  to  protect  appellant  from  his  creditors.  Held 
— The  court  lx*ing  of  the  opinion  from  the  evidence  that  the  JEipptllnnt  who 
is  an  ignorant  negro,  was  dominated  by  H.  C. ,  who  is  a  shrewd  white  man, 
adjudges  the  note  sued  on  to  be  fraudulent  and  without  consideration. 

3.  Building  and  loan  associations— Insolvency — Mode  of  computing  in- 
terest— The  appellant  having  negotiated  a  loan  from  the  Farmers  Saving 
Building  and  Loan  Association  with  which  to  pfiy  off  the  J.  L.  S.  note,  it 
was  agreed  by  S.  C.  that  said  association  should  have  a  flist  mortgage  lien 
on  the  farm  of  appellant  to  secure  said  loan,  then  amounting  to  $600,  which 
is  also  sued  on  in  this  action.  Held— The  recortl  shows  that  this  association 
was  insolvent  and  in  the  hands  of  a  receiver,  and  in  such  case  the  rule  is  to 
compute  the  inteiest  at  6  per  cent,  on  the  money  actually  received  by  the 
borrower,  crediting  from  time  to  time,  under  the  system  of  partial  payments, 
■all  interest  and  premiums  paid,  and  the  balance  thus  reached  is  the  amount 
due. 

Webb  &  Johnson  and  Jas.  G.  Husbands  for  appellant. 

Robbins  &  Thomas  for  appellees. 

Appeal  form  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  in  the  Graves  Circuit  Court  by  the  appellee, 
H.  J.  Carrioo,  to  recover  a  judgment  on  a  note  of  $904.80,  which  had  been 
executed  and  delivered  on  the  30th  day  of  January,  1SP4.  by  appellant, 
to  Sam  Carrioo,  and  assigned  by  him  to  appellee;  and  also  to  enforce  a  mort- 
gage on  a  quarter  section  of  land  in  Graves  county,  Kentucky,  belonging  to 
appellant,  executed  and  delivered  for  the  purpose  of  securing  the  payment 
of  the  note.  The  Fanners  Saving,  Building  and  Loan  ssociation,  of  Nash- 
ville, Tenn. ,  who  also  held  a  mortgage  on  the  same  land,  was  made  defend- 
ant, and  set  up  a  claim  by  way  of  answer  and  cross  petition.  As  the  validity 
of  both  of  these  debts  is  questioned  by  appellant,  we  will  consider  them  In 
the  order  named. 

Appellant  is  a  negro  man,  engaged  in  the  business  of  farming  in  Graves 
county.  Sam  Carrico  was,  during  the  time  covered  by  the  transaction  out 
of  which  grew  this  litigation,  engaged  in  the  grocery  business  in  Mayfield, 
Ky.  Appellant  was  his  customer,  and  seems  to  have  been  an  energetic  man, 
exceedingly  desirous  to  get  financially  forward  in  the  world,  and  to  pay  off 
the  purchase  price,  constituting  a  lien  upon  his  farm.  He  and  Sam  Carrico, 
f«f  •  period  of  four  or  five  years  preceding  the  execution  of  the  note  in  oon- 
lad  many  dealings  of   various  kinds  with   each   other.     Carrico   sold 


CnrmAD  groceries  on  credit,  indorntHl  his  notes,  nnd  occupied  the  position  of 
hlfi  Kt^neml  financier  and  protector.  In  return,  Cammn  cut  cord  wood,  the- 
prnc^ds  of  wtiioh,  when  sold,  he  turned  over  to  Cairioo;  he  seems  bIao  to 
hare  raised  large  cmps  of  tobacoo,  the  pnx?eeda  of  which  he^  from  time  to 
thnvt  gHVif  bis  iKitron.  With  this  money.  Cnrrico  paid  oft  his  own  Indebted ^ 
nesfi  fpuiij  Carman,  and  such  other  dehts  as  he  was  security  for;  in  the 
nieanttnie,  it  was?  a  part  of  hi^  achem**  of  protectUm  to  have  Carnmn  eiecaw' 
to  him  notes  for  hirgo  fliinjs,  when  nothlii^f  was  owing  to  him,  hacked  by 
fraudulent  mortga^i^,  tutth  an  his.  tann  and  crops,  o>!t4^naibly  for  the  pur- 
pi  ise  of  t*f*curlrig  the  ncitesi,  brit  refill y  to  dt^fniiid  the  creditors  of  the  gruntqr, 
and  to  prevent  any  st*lzure  by  them  of  the  property  so  fraudulently  corertd 
up. 

It  is  not  necet^aary  tci  give  all  of  the  details  of  the  complicated  dniltng!^ 
between  appellant  and  Carrlco;  to  do  so  would  be  to  make  this  opftiiun  & 
mere  oon im I asi oner's  report  of  a  very  long  and  intrioato  account;  It  is  suffi 
cient  for  our  purpose  to  say  that  the  partlcjular  note  sued  on  bad  its  origin 
on  August  3p  ,18^)2.  On  that  day  appellant,  CarmaUt  tn  order  to  obtain  mont? 
to  payoff  ppe-eiisting  debts^  borrowed  from  J.  L.  StunstonfTW)  for  which 
he  ejteouted  hia  note^  with  C-arrloo  as  his  surety.  At  the  same  time  he  exe- 
cuted-and  deli  veretl  to  the  surety  hi«  pninilsaory  note  for  1762,10,  secnrod  by 
a  mortgage  on  the  property  involved  in  this  litigation.  This  la^t-nomid 
note  and  mortgage,  Catjnan  ^ys  was  given  by  him  to  Carrioo  for  the  ptn^ 
poie  of  securing  the  latter  from  any  loss  by  reason  of  his  suretyship  ou 
Stuniton's  note,  and  also  to  protect  him  from  his  creditors;  that  at  the  tin^ 
of  Its  execution  and  delivery  he  owed  Carrioo  nothing ;  that  the  diffpreacs  of 
12.10  in  the  two  notes  simply  represented  the  sum  necessary  to  pay  the  clerk's 
fee  for  recording  th«  mortgage.  On  the  oontraryf  however,  Carrioo  olniinft 
that  the  note  represents  a  genuine  Indebtedness  due  from  CarmaD  to  him 
At  the  tlme^  Subsequently^  C  ami  an  paid  off  a  part  of  the  Stunston  note, 
reducing  It  to  1439.  H9:  and  on  January  80,  IblH,  he  executed  to  Stunston  ft 
new  note  for  this  balance,  with  Carrico,  ai  his  surety,  and,  on  the  gaune 
day,  he  executed  and  dellvereii  the  note  and  mortgage  sued  on,  and  toot  n\^ 
the  original  note  from  hlni  to  Carrioo  for  $792,10.  Afterwards,  Sam  Carrico 
assigned  this  note  to  his  father,  H.  J,  Carrioo,  who,  in  1001,  instituted  this 
action  to  enforce  payment. 

Appellant,  in  hU  answer,  set  up  four  defenses,  the  first  of  which  was  want 
of  CMjnsideration  for  the  note  sued  on.  Having  reached  the  conclusion  tt«t 
this  plea  is  sustained  by  the  evidence,  it  will  not  be  neoe^sBty  tu  examine 
the  other  thr*^. 

Ordinarily,  grejit  weight  la,  and  should  be,  given  to  the  presumption  Im* 
p*trted  by  the  ejcecutkm  and  delivery  of  the  instrument  itsself,  that  a  note  i» 
ba^Kl  upon  eviffltilent  consideration;  but  in  a  case  like  thH  wber^  it  is  ad- 
mitted that  it  w^iB  not  an  uncommon  thing  in  the  dealings  between  parties 
to  eietmte  nnd  deliver  fraudulent  uotfH,  the  weight  usually  due  to  sncfa  In* 
etrunienta  its  largely  deceased,  If  not  altogether  destroyed;  ami  a  man  who 
del  Iberately  admits  that  he  has  twen  engaged  In  such  fraudulent  actions  ean 
not  tjoni plain  that  the  court  aftaobes  but  little  Importance  to  his  evidence. 
Nor  can  it  be  answered  that  appellant  stundH  in  the  same  attitude  with 
reference  to  the  fraudulent  tmuEactions  an  did  Sam  Carrioo;  he  i^  an  lgiM> 
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rant  negro,  and,  as  such,  was  largely  dominated  by  the  keener  Intellect  of 
the  educated  white  man,  and  his  actions  are  not  to  be  judged  by  the  same 
moral  standard  as  Is  justly  applicable  to  those  of  the  former;  therefore, 
where  it  becomes  a  question  of  fact  between  the  two,  we  are  inclined  to  give 
greater  weight  to  the  evidence  of  appellant  than  to  that  of  Carrico.  "Vltb 
the  admission  in  the  case,  that  it  was  the  practice  of  Carrico  and  Carman  to 
mauufacture  fraudulent  notes  and  mortgages  between  themselves  for  the 
protection  of  the  latter  from  his  creditors,  it  seems  to  be  just  to  attach  con- 
siderable weight  to  the  fact  that,  on  the  §Rme  d:«.y  thftt  the  note  for  |'3Qfty^Ya£  , 
executed  and  delivered  to  Stunston,  Carman  also  executed  and  delivered  tC 
Carrico  his  note  for  |7fl2.10,  and  there  is  great  plausibility  in  the  explanation 
of  appellant,  that  the  difference  of  $3.10  represented  the  sum  necessary  to 
record  the  mortgage  by  which  the  note  was  secured  . 

Carrico  was  not  able,  in  his  deposition,  to  give  any  very  lucid  or  satisfac- 
tory account  of  how  the  consideration  for  the  note  sued  on  was  ordat^d.  His 
answers  are  exceedingly  vague,  and  on  most  of  the  crucial  points  his  mem- 
ory was  entirely  at  fault.  It  was  an  unfortunate  fatality,  too,  that  hia 
books,  wherein  were  kept  the  accounts  between  him  and  appellant,  had 
been  burned;  and  his  explanation  of  this  fact  was  as  unsatisfactory  as  the 
rest  of  his  testimony.  Ht^says  that  his  books  were  kept  by  him  at  his  office; 
but  In  his  absence,  a  house  in  the  neighborhood  was  burned,  and  he  sup- 
1)0868  the  books  wei*e  burned  therein,  as  he  never  could  find  them  thereafter; 
that  he  does  not  know  who  carried  them  from  his  office  to  the  burned  build- 
ing; that  he  did  not  authorize  any  one  so  to  do.  No  explanation  Is  offered 
for  the  long  time  elapsing  between  the  maturity  of  the  notes  and  the  action 
upon  it.  Appellant's  evidence  is  very  much  more  satisfactory  and  lucid 
than  that  of  Carrico. 

After  appellant  had  negotiated  a  loan  from  the  Farmers  Saving,  Building 
and  Loan  Association,  by  which  to  pay  off  the  balance  of  the  Stunston  note, 
the  corporation  would  not  complete  the  transaction,  unless  it  could  secure  a 
first  mortgage  lien  upon  appellant's  farm.  As  the  money  to  be  borrowed 
WHS  to  payofi  the  Stunston  note,  there  would  only  remain  upon  the  land  the 
mortgage  involved  in  this  litigation,  which  would  constitute  a  prior  lien  to 
that  of  the  bu  i  Iding  and  loan  association.  It  was  necessary,  thei*efore,  that 
Carrico's  consent. should  be  obtained,  that  the  note  of  the  building  and  loan 
association  should  tiike  priority  over  his;  to  this,  he  agreed.  J.  P.  Evers,. 
an  attorney  of  Mayfleld,  who  represented  the  building  and  loan  association, 
explained  to  Carman  that  it  would  be  necessary,  in  order  to  effectuate  the 
loan  he  was  seeking,  that  the  corporation  should  have  a  first  lien.  AVhat 
happened  on  this  subject  is  fully  explained  in  an  answer  of  Kirers  in  hia 
deposition,  which  is  as  follows:  "During  the  time  I  was  preparing  this 
abstract,  I  called  Marshall  Carman's  att43ntion  to  a  lien  that  appeared  on 
his  land  in  favor  of  Sam  Carrico,  and  he  gave  me  to  understand  that  that 
was  siitisfactory  between  hiii^  and  Mr.  Carrico;  but  1  sent  him  after  Mr. 
Carrico,  and  had  him  come  up  to  this  olBce,  I  was  then  ofHcing  in  this 
room,  and  be  and  Marshall  Carman,  after  we  had  talked  about  this  matter 
some,  stepped  out  in  the  ball,  and  was  gone  some  time;  some  few  minutes*. 
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-  and  when  they  came  back,  I  don't  think  Mr.  Garrlco  sat  down,  that's  mj 
recollection,  but  just  told  me  that  so  far  as  he  was  interested,  that  when- 
ever the  Stunston  business  was  settled  that  that  settled  his  affairs,  and  to 
go  ahead  and  prepare  it. ' ' 

This  testimony  of  Evers  is  corroborated  fully  by  Brice  Carman,  who  was 
present  at  the  time,  so  that,  taking  tlie  evidence  upon  the  question  of  the 
consideration  of  the  note  sued  on,  as  a  whole,  we  think  it  largely  prepond- 
erates in  favor  of  nppellant^s  position,  that  there  was  none  This  conclusion 
has  been  reached  after  a  careful  reading  of  the  whole  record;  there  is  other 
-evidence  corroborative  of  appellant's  position,  with  a  recitation  of  which  we 
do  not  feel  it  necessary  to  encumber  this  opinion.  With  the  highest  respect 
for  the  finding  of  the  chancellor  as  to  the  facts,  we  are  constrained  to  the 
•conclusion  that  he  erred  in  adjudging  for  appellee  upon  the  issue  joined 
between  the  parties. 

At  the  time  he  obtained  the  loon  from  the  building  and  loan  associa- 
tion to  pay  the  balance  of  Stunston 's  debt,  appellant  executed  and  deliv- 
ered to  that  corporation  his  note  for  1500,  Hecured  by  a  mortgage  upon 
his  farm.  As  a  defense  to  its  claim,  he  pleaded  that  he  had  more  than 
paid  off  the  debt  which  it  originally  held  against  htm.  The  difference 
between  appellant  and  the  building  and  loan  association  largely  grows  out 
of  the  question  as  to  whether  the  debt  of  the  corporation  should  be  treated 
«ks  that  of  a  '*going  concern,"  or  of  an  insolvent  one.  The  record  shows 
that  the  building  and  loan  association  was  insolvent,  and  in  the  hands  of  a 
receiver;  therefore,  the  debt  must  be  treated  as  that  due  an  insolvent  con- 
t}ern.  This  court  has  so  often  declared  the  difference  in  the  modes  of  settling 
the  debts^due  an  Insolvent,  and  those  due  a  * 'going"  building  and  loan  asso- 
claton,  that  it  is  not  necessary  to  cite  the  cases  here.  It  is  sufficient  to  say 
that,  as  to  an  insolvent  corporation,  the  rule  is  to  compute  the  interest  at  6 
per  cent,  upon  the  money  actually  received  by  the  borrower,  crediting  from 
time  to  time,  under  the  systenj  of  partial  jMiyments,  all  interest  and  pre- 
miums paid;  the  balance  thus  reached  is  the  amount  due. 

Appellant  did  not  cease  to  be  a  member  of  the  association  prior  to  its  in- 
solvency; to  accomplish  this,  it  was  necessary  to  have  had  a  settlement  with 
It  prior  to  the  appointment  of  the  receiver;  this  was  not  done,  and,  there- 
fore, he  could  only  settle  as  above  outlined.  But  we  think  the  conrt  erred 
in  adjudging  that  he  was  indebted  to  the  bu idling  and  loan  association  In 
the  sum  of  13-15.50  as  of  April  8,  1W3.  Mr.  Raymond,  the  .receiver  of  the 
tjourt,  and  who  had  been  prior  to  his  appointment,  secretary  and  treasurer 
of  the  corporation  for  ten  years,  and  who  is  the  only  witness  testifying  for 
it,  after  setting  forth  the  mode  of  his  calculation,  in  answer  to  question  10. 
says:  "Upon  the  basis  set  forth  above,  the  amount  now  due  the  association 
by  Carman,  after  allowing  a  credit  for  dividends  paid,  is  1278.58.  I  file 
as  exhibit  'E'  to  this,  my  deposition,  a  calculation  showing  the  balance  due 
by  said  Carman." 

In  exhibit  "E"  is  a  detailed  statement  of  Carman's  account  with  the  cor- 
poration, worked  out  mathenmtictilly.  and  which  shows  a  balance  due  by 
appellant,  on  June  1,  1902,  of  $278.58.  From  this  date  until  the  date  of  the 
judgment  there  elapsed  ten  months  and;soven  days,  and.  therefore,  with  in- 
terest added,  the  balance  due  the;  corporation,  when  the  judgment  was  en- 
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taiDment  of  the  exact  amount  due  from  appellant  to  the  building  and  loan 
«880oiation  is  one  of  mathematical  calculation  only,  and  can  be  made  when 
the  case  returns  to  the  trial  court,  if  there  is  any  dispute  as  to  the  figures. 

For  the  reasons  indicated  the  judgment  is  reversed  for  a  Judgment  con* 
distent  herewith. 


FLOYD  V.  LOUISVILLE  &  NASHVILLE  R  R.  CO. 
(Filed  April  19.  1904— Not  to  to  be  reported. ) 

1.  Railroads— Undivided  interest  in  land— Title  by  prescription— In  1864, 
C  D.  Prewitt,  who  then  owned  three  undivided  sevenths  in  the  land,  con« 
veyed  to  appellee  his  undivided  interest  therein  in  a  strip  66  feet  wide  for  its 
right  of  way.  He  afterward  acquired  the  other  four  sevenths  and  conveyed 
the  entire  tract  to  appellant,  who  had  sued  appellees  for  damages  and  to 
quiet  bis  title.  The  evidence  shows  that  appellee  has  had  an  Irregular  strip 
^  to  40  feet  wide,  under  fence  for  many  years  last  past.  Held— That  appel- 
lee is  entitled  by  prescription  to  so  much  of  the  strip  as  it  has  actually  used 
t)y  adverse  possession,  not  to  extend  beyond  its  line  of  fencing. 

8.  Action  to  quiet  title— Allegation  of  possession— In  an  action  to  quiet 
title  there  can  be  no  recovery  by  the  plaintiff  in  the  absence  of  an  allegation 
In  his  petition  that  he  is  in  possession  of  the  piece  of  land  in  controversy. 

Hugh  P.  Cooper  for  appellant. 

B.  D.  Warfield  and  William  C.  McChord  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  record  Involves  the  claim  of  appellee  to  a  right  of  way  66  feet  wide» 
running  through  the  middle  of  a  70-aore  tract  of  land  situated  in  Marion 
<}onnty,  Kentucky,  belonging  to  appellant. 

Appellant  instituted  this  action  by  filing  a  petition  in  the  Marion  Circuit 
Court,  in  two  paragraphs.  By  the  first,  he  sets  up  the  fact  that  more  than 
thirty  years  before  the  institution  of  hie  action,  appellee  built  its  roadway 
through  the  land  he  now  owns,  actually  occupying  a  strip  about  14  feet 
wide,  the  possession  of  which  it  has  held  and  used  continuously  since;  that 
this  strip  of  land  is  worth  the  sum  of  1260,  and  tliat  by  reason  of  the  use  of 
this  easement  by  appellee,  the  remainder  of  the  tract  has  been  injured  in 
the  sum  of  I6C0;  and  he,  therefore,  prays  for  a  judgment  for  the  sum  of  $760. 

The  pleadings  and  undisputed  facts  show  that  what  is  known  as  the  Leb- 
4inon  branch  of  appellant's  road  was  built  in  1864,  running  through  the  land 
DOW  owned  by  appellant;  that,  at  the  time  of  the  alleged  trespass,  it  waa 
owned  in  partj  by  one  C.  D.  Prewitt,  who  afterwards  obtained  title  to  the 
whole,  conveyed  it,  and,  by  :  lar  succession  of  title,  it  came  into  the 
ownership  of  appellant  more  thirty  years  after  the  injury  complained 

of.    The  cause  of  action,  if  a  t  up  in  the  first  paragraph,  accrued  to  C. 

D.  Prewitt  and  his  ten  cote  and  it  is  diflicult  to  see  upon  what  prin« 

oiple  appellant  can  assert  a  est  in  a  chose  in  action  belonging  to  hia 
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remote  vendors,  and  barred  by  the  statute  of  limitation  for  more  than 
twenty  years.  The  court  would,  doubtless,  have  suistained  a  demurrer  to 
the  first  paragraph  had  one  been  filed.  In  the  second  paragraph  appellant 
alleged  that,  although  he  was  the  owner  of  the  land  in  question,  appelire, 
in  addition  to  the  strip  14  feet  wide,  which  it  had  actually  occupied  for 
thirty  years,  was  wrongfully  claiming  title  to  a  strip  66  feet  wide  through 
the  whole  of  his  l)oundai'y;  that  this  claim  was  wrongful  and  unwarranted, 
and  cast  a  cloud  upon  his  title  to  the  remainder  of  the  strip  of  land,  and  he. 
therefore,  prays  that  the  cloud  be  removed,  and  appellee  be  adjudged  to  have 
no  interest  in  it  beyond  the  14  feet,  which  it  had  actually  held  in  adverse 
possession  since  1864. 

The  first  question  that  meets  us  is,  whether  or  not  this  second  parajTraph 
states  a  cause  of  action.  Appellant  nowhere  alleges  that  he  is  in  possession 
of  the  land  from  which  he  desires  to  remove  the  cloud.  The  statute  author- 
izing this  action  is  contained  in  section  11,  Kentucky  Statutes  and  was 
originally  enacted  in  185 1;  it  is  as  follows:  "It  shall  and  may  be  lawful  for 
any  person  having  both  the  legal  title  and  possession  of  lands,  to  institute 
and  prosecute  suit  by  petition  in  equity  in  the  circuit  court  of  the  county 
where  the  lands  or  some  part  of  them  may  lie,  against  any  other  persons 
Betting  up  claims  thereto;  and  if  the  plaintiff  shall  be  able  to  establish,  and 
does  establish,  his  title  to  said  land,  the  defendant  shall  be,  by  the  court, 
ordered  and  decreed  to  release  his  claim  thereto." 

In  Pomeroys  Code  -Remedies,  section  869,  in  speaking  of  the  subject  of 
suits  to  quiet  title,  it  is  said:  "Originally,  and  independent  of  statute,  this 
particular  jurisdiction  of  equity  was  only  invoked  when  either  many  per- 
sons asserted  titles  adverse  to  that  of  the  plaintiff,  or  when  one  person  re- 
peatedly asserted  his  single  title  by  a  succession  of  legal  actions,  all  of  which 
had  failed,  and  In  either  case  the  object  of  the  suit  was  to  settle  the  whole 
controversy  in  one  proceeding.  The  action,  however,  has  been  greatly  ex- 
tended by  statute,  especially  in  the  Western  States,  and  is  there  an  ordinary 
means  of  trying  a  disputed  title  between  two  opposite  claimants.  The  gen- 
earl  scope  of  these  statutes  is  as  follows:  'The plaintiff  must  be  in  possession 
claiming  an  estate  in  the  lands.  The  adverse  claimant  or  claimants  must 
be  out  of  possession,  and  must  assert  a  hostile  title  or  interest.'  " 

In  the  Encycl.  of  Pleading  and  Practice,  volume  17,  page  306,  the  rule  Is 
thus  stated:  "As  a  general  rule,  both  in  equity  and  under  the  statu t-e  of 
most  of  the  States,  it  is  held  that  a  bill  either  to  quiet  title  or  remove  a 
cloud  can  be  maintained  only  where  the  plaintiff  is  in  actual  possession." 
Also,  Klnkead  v.  McGowan,  88  Ky.,  fil;  Landrum  v.  Farmer,  7  Bush.  49; 
Harris  v.  Smith,  2  Dana,  10;  Whipple  v.  Barrlck,  93  Ky.,  121;  Campbell  v. 
Campbell,  23  Ky.  Law  Rep.,  869,  and  many  other  cases  from  this  court,  cited 
in  the  note  In  support  of  the  text  above  quoted. 

As  appellant  failed  to  state  a  cause  of  action  in  his  petition,  we  would 
have  been  constrained  to  affirm  this  case,  but  for  the  fact  that  the  learned 
chancellor  below  awarded  appellee  a  judgment  over  for  the  recovery  of  so 
much  of  the  strip  of  land  (i(>  feet  wide  as  exceeded  the  right  of  way  actually 
occupied  by  It.  This  judgment  was,  evidently,  based  upon  the  grant  pleaded 
by  appellee  from  C.  D.  Prewitt  to  a  strip  66  feet  wide,  and  the  assumprioD 
that  Prewitt  undertook   to  grant  the  easement  in  its  entirety;  whereas  an 


-oiYidea  interest  m  tne  strip.  "I'nere  is  no  date  to  toe  grant,  and  we  can  only 
surmise,  by  the  date  of  acknowled£:ment  of  some  of  the  other  grantors  In 
the  Instruroent,  that  it  was  made  prior  to  1864 ;  but  how  long  prior  does  not 
appear.  C.  D.  Prewitt  was  one  of  seven  children  who  inherited  the  tract  of 
land  in  question  from  their  father;  originally,  he  owned  only  one  undivided 
seventh  interest;  in  I860  he  bought  out  the  interest  of  one  of  his  sisters;  In 
1868  he  purchased  that  of  another.  The  other  Interests,  he  purchased  after 
1864;  so  that  we  can  safely  reach  the  conclusion,  and.  indeed,  the  instruroent 
on  its  face  shows,  that,  at  the  time  of  the  grant,  C.  D.  Prewitt  did  not  own, 
or  undertalce  to  convey,  the  whole  of  the  right  of  way  involved  in  this  liti- 
gation, but  only  his  undivided  interest,  whatever  that  was.  Appellee, 
therefore,  did  not  acquire  a  grant  of  the  whole  strip  66  feet  wide,  but  only 
«uch  interest  therein  as  G.  D.  Prewitt  at  the  time  had,  and  it  was  not  en- 
titled to  a  judgment  in  this  case  to  recover  the  strip  of  land  of  the  full  width 
of  66  feet,  based  alone  upon  the  grant  relied  on. 

The  evidence  shows  that  appellee  had  under  fence  for  many  years  last  past 
an  irregular  strip,  probably  averaging  from  86  to  40  feet.  To  this,  we  think, 
it  established  Its  right  by  prescription;  but  the  title  so  acquired  is  limited 
to  so  much  of  the  strip  66  feet  in  width  as  it  actually  used  by  adverse  pos- 
session, and  does  not  extend  beyond  its  line  of  fencing  on  either  side  of  it« 
roadway. 

For  the  reasons  Indicated  the  judgment  is  reversed,  with  directions  to  dis- 
miss appellant's  petition  and  to  set  aside  so  much  of  the  judgment  as  awards 
appellee  a  recovery  of  any  land  outside  of  its  line  of  fencing  as  established 
at  the  institution  of  this  action. 


WOOLFOLK  V.  CITY  OF  PADUCAH. 

(Filed  April  20,  U;04— Not  to  be  reported.) 

Municipal  corporations— Submission  of  three  ordinances  for  issuing  bonds 
at  one  election— The  act  of  the  board  of  council  of  the  city  of  Paducah,  a 
city  of  the  second  class,  in  submitting  at  one  election  to  the  voters  of  the 
<3ity,  three  ordinances  for  issuing  bonds  of  the  city;  one  for  street  improve- 
ments, one  for  a  city  hospital,  and  one  for  a  city  market  house,  is  valid,  and 
not  in  conflict  with  chapter  797  of  the  act  of  the  legislature  of  1869-70,  pro. 
viding  that  "it  shall  be  unlawful  for  any  county  judge,  or  any  incorporated 
-company  in  this  State,  to  submit  more  than  one  proposition  for  taxation, 
-direct  or  indirect,  to  the  voters  of  a  county,  city  or  town,  or  part  thereof,  at 
any  one  election  held  therein." 

Campbell  &  Campbell  for  appellant. 

E.  H.  Puryear  for  appellees. 

Appeal  from  McCracli  rcuit  Court. 

Opinion  of  the  court  dge  O'Bear. 

In  due  season  prior  November  election,  1908,  the  board  of  council- 

men  of  the  city  of  Pi  which  is  a  city  of  this  Commonwealth  of  the 


2150  WOOLFOLK  V.  CITY  OF  PADUOAH. 

BecoDd  class,  duly  passed  three  separate  ordinaDces:  One  eotitled  '*Ad  or 
dlnance  authorizing  and  providing  for  the  issual  of  $160,000  of  the  bonds  of 
the  city  of  Padacah,  Ky.,  for  the  purpose  of  street  linproyements,  and  sub- 
mitting same  to  the  voters  of  Paducah;"  another  entitled,  **An  ordlnanoe- 
authorizing  and  providing  for  the  Issual  of  925,000  of  the  bonds  of  the  cl^  ot 
Paducah,  Ky.,  for  the  purpose  of  erecting  a  city  hospital  In  said  city,  and 
submitting  same  to  the  voters  of  Paducah;*'  and  the  third  entitled,  *'Ad  or- 
dinance authorizing  and  providing  for  the  issual  of  $35,000  of  the  bonds  of 
the  city  of  Paducah,  Ky.,  for  the  purpose  of  erecting  a  market  house  in  said 
city,  and  submitting  same  to  the  voters  of  said  city/' 

On  the  following  day  (to  wit,  September  80,  1903),  the  board  of  aldermei^ 
of  the  city  in  si)ecial  session  gave  the  three  ordinances  their  first,  and  on  the 
next  day,  at  another  special  session,  their  second  and  final  passage.  The 
ordinances  were  duly  signed  and  approved  by  the  mayor.  At  the  November 
election,  held  in  1908,  more  than  two-thirds  of  the  voters  of  the  city,  voting  &t 
that  election,  and  on  those  questions,  voted  in  favor  of  each  and  all  the  three 
ordinances ;  the  result  was  so  declared  and  certified  by  the  board  of  canvass- 
ers. This  suit  is  to  test  the  validity  of  the  vote  by  which  the  Indebtedness  wu> 
authorized.  Appellant's  contention  is,  that  more  than  one  vote  can  not  he 
taken  on  the  same  day  to  incur  a  municipal  bonded  indebtedness. 

A  general  law  passed  at  the  session  of  the  legislature  held  in  1809-19n> 
reads  as  follows : 

"CHAPTER  797. 

*'AN  ACT  in  Relation  to  Submitting  Questions  of  Taxation  to  a  Tote  of 

the  People. 

"Section  1.  That  it  shall  be  unlawful  for  any  county  judge,  county  court,, 
police  judge,  justice  of  the  peace  or  any  incorporated  company  in  the  Com- 
monwealth, to  submit  more  than  one  proposition  for  taxation,  direct  or  In- 
direct, to  the  voters  of  a  county,  city  or  town,  or  part  thereof,  at  any  one 
election  held  therein. 

*'Sec.  2.  Any  tax,  subscription  or  donation,  or  any  authority  to  tax.  make 
subscriptions  or  donations,  or  otherwise  directly  or  indirectly,  to  impose  a 
tax  upon  the  i)eople  of  such  county,  city  or  town,  or  part  thereof,  voted  or 
granted  by  the  voters  at  an  election,  at  which  more  than  one  question  waa. 
voted  upon,  shall  be  held  null  and  void. 

"Sec.  8.  All  acts  and  parts  of  acts,  public  or  private,  inconsistent  with  the^ 
provisions  of  sections  1  and  2  of  this  act,  are  hereby  repealed. 

"Sec.  4.  This  act  to  take  effect  and  be  In  force  from  and  after  its  passage." 

This  act  has  not  been  expressly  repealed.  At  the  time  of  that  eDactment 
there  were  some  general  and  many  special  or  local  statutes  permittlDg  coun- 
ties and  cities  to  become  indebted  by  vote  of  their  people  for  many  things, 
including  aid  to  railroad  and  other  quasi  public  enterprises,  and  to  an 
almost  unlimited  extent.  The  purpose  of  the  act  quoted  was  to  {n^vent,  as 
far  as  might  be,  copbinings  and  logrolling  by  promoters  of  several  discon- 
nected projects,  by  whose  ^united  efforts  and  interest  all  would  be  made  to- 
carry,  when  if  made  to  stand  each  on  its  own  merits,  maybe  none  would. 
(Christian  County  v.  Smit^i,  11  Ky,  Law  Rep.,  884.) 

But  since  the  adoption  of  the  Constitution  of  1891,  no  oounty  or  munloi- 
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X>alit7  can  lend  its  aid  to  any  corporation  or  private  enterprise.  Taxes  can 
not  now  be  levied  for  any  but  public  purposes.  And  as  to  these,  limitations 
are  imposed  as  to  amount  and  the  manner  of  incurring  them,  that  are  new 
in  our  system.  In  consequence  the  legislature  has,  pj  general  laws,  provided 
for  what  purposes  and  how  bonded  indebtedness  may  be  incurred  by  cities 
of  the  various  classes,  which  excludes  every  other  method  heretofore  allowed. 
The  legislation  on  this  subject  is  comprehensive  and  general,  making  an  en- 
tirely new  and  complete  system  on  that  subject.  Fnigmentory  legislation 
fiulted  alone  to  conditions  no  longer  existent,  and  repugnant  to  the  general 
laws  since  enacted,  are  deemed  to  have  been  repealed  by  the  latter.  (Broad- 
dus  Y.  Broaddus,  10  Bush,  299.) 

No  other  question  being  urged  against  the  validity  of  the  election,  and 
the  ordinances  and  vote  appearing  regular,  the  judgment  of  the  circuit  court 
adjudging  the  bonds  valid,  and  refusing  the  injunction  restraining  their 
-  Issual  and  sale  by  the  city,  is  affirmed. 
Whole  court  sitting. 


AMERICAN  NATIONAL  BANK  v.  MOREY. 

(Filed  April  80,  1904— Not  to  be  reported. ) 

Banks— Depositors— Checks— Upon  a  second  appeal  from  a  judgment  in 
favor  of  appellee  against  appellant  for  dishonor  of  her  check,  the  last  trial 
conforming  in  all  respects  to  the  former  opinion  of  the  Court  of  Appeals  and 
the  evidence  authorizing  the  verdict,  it  will  not  be  disturbed,  it  appearing 
that  it  is  not  excessive. 

t    Humphrey,  Burnett  &  Humphrey  for  appellant. 

B.  C.  &  J.  J.  Davis  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  the  second  appeal  in  this  case.  The  first  opinion  is  repoi^ted  in  2i 
Ey.  Law  Rep.,  668,  and  is  referred  to  for  a  history  of  the  faots  relative 
thereto.  .  In  that  opinion  the  court  said  that  the  instruction  on  punitive 
damages  should  not  have  been  given ;  that  she  was  only  entitled  to  recover 
for  the  loss  of  credit,  of  business  or  of  instruction  in  her  art  that  she  sus- 
Btained  by  reason  of  the  dishonor  of  her  check.  On  the  return  of  the  case  to 
the  lower  court,  the  appellee  filed  an  amended  petition  setting  forth  these 
matters  of  damage  as  permitted  by  the  former  opinion.  Another  trial  waa 
had  before  a  jury  and  the  court  gave  to  the  jury  the  following  instruction : 
"It  will  be  your  duty  in  this  case  to  find  for  the  plaintiff  in  such  sum  as. 
yon  may  believe  from  the  evidence  will  fairly  and  reasonably  compensate 
her  for  any  loss  of  credit  she  may  have  suffered,  or  for  any  loss  of  time  or 
instraotion  which  she  otherwise  would  have  enjoyed,  and  for  any  expense 
she  may  have  incurred  in  telegraphing  by  reason  of  the  nonpayment  of  the 
oheok  mentioned  in  the  petition." 
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The  evidence  produced  on  the  last  trial  in  substance  showed  that,  by  rea- 
son of  the  dishonor  of  the  check,  she  lost  the  confidence  of  her  instructor 
and  was  compelled  to  desist  from  further  instruction  for  four  weeks  which 
she  had  intended  to  take.  It  was  her  intention,  after  finishing  her  oonrse 
of  instruction,  to  open  a  shop  for  her  business  and  art  in  the  following  De- 
cember, but,  by  reason  of  the  dishonor  of  this  check,  she  was  compelled  to 
delay  her  opening  until  the  following  March.  Also  she  expended  13.86  in 
telegraphing  to  appellant  in  trying  to  induce  them  to  honor  her  check  and 
to  her  relatives  in  Louisville  to  obtain  money  to  meet  this  dishonored  check. 
The  jury  returned  a  verdict  on  this  last  trial  for  $500  in  favor  of  appellee 
which  the  court  refused  to  set  aside  and  rendered  judgment  thereon  and  the 
•appellant  has  appealed.  The  last  trial  conformed  in  all  respects  to  the 
former  opinion  of  this  court  in  this  case.  The  only  question  to  be  deter- 
mined is,  whether  or  not  the  amount  of  the  verdict  is  excessive.  She  cer- 
tainly was  entitled  to  recover  some  damages. 

In  the  former  opinion  it  is  shown  that  a  judgment  for  $300  for  dishonoring 

was  affirmed.     (Patterson   v.  Marine  National   Bank,    190   Pa.,   419.)    The 

*  court  in  that  case  charged  the  jury  that  the  plaintiff  was  entitled  to  recover 

substantial  damages  and  in  a  certain  state  of  case  they  might  find  punitive 

damages. 

In  the  same  opinion  the  case  of  Schafner  v.  Khrnan,  139  111..  109,  was  re- 
'fered  to  where  a  judgment  for  $450  was  affirmed,  where  the  dishonor  of  the 
check  was  due  to  a  mistake  of  the  bookkeeper  in  charging  the  checks  of 
another  customer  to  the  account  of  the  plaintiff.  In  the  former  opinion  in 
this  case  the  court  quoted  from  the  above  Pennsylvania  case  the  following 
language:  "Individual  and  corporate  business  could  hardy  exist  for  a  day 
without  banking  facilities.  At  the  same  time  the  business  of  the  com- 
munity would  be  at  the  mercy  of  banks  if  they  could,  at  their  pleasure,  re- 
fuse to  honor  their  depositor's  checks,  and  then  claim  that  such  action  was 
a  mere  breach  of  an  ordinary  contract  for  which  only  nominal  damages 
could  be  recovered  unless  special  damages  were  proven.  There  is  something 
more  than  a  breach  of  contract  in  such  cases;  there  is  a  question  of  public 
I  policy  Involved  and  a  breach  of  the  Implied  contract  between  the  bank  and 

*  Its  depositor  entitles  the  latter  to  recover  substantial  damages." 

While  this  verdict,  in  a  sense  appears  large,  yet,  we  are  unwilling  to  in- 
vade the  province  of  the  jury,  especially  after  a  second  trial,  and  determine 
the  damages  recovei-ed  are  anything  more  t{^an  substantial. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed,  with  damages. 


HESCH  V.  COMMONWEALTH. 

(Filed  April  20,  1904-Not  to  be  reported.) 

Appeal— Insufficient  transcript— Where  the  transcript  fails  to  show  that 
the  bill  of  exceptions  was  approved,  or  filed  by  an  order  of  court,  or  signed 
by  the  judge,  and  there  is  no  certificate  of  the  clerk  that  it  is  a  transcript  of 
the  record  upon  which  appellant  was  convicted,  the  appeal  will  be  dismissed. 
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James  M.  Guthrie  for  appellant. 
N.  B.  Hays  and  Loraine  Miz  for  appellee. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Bear. 

The  record  upon  which  this  appeal  Is  prosecuted  is  too  indefinite  and  with- 
out such  certificate  as  will  warrant  the  court's  undertaking  to  act  upon  it. 
There  is  no  certificate  by  the  clerk  to  the  transcript  that  it  is  a  transcript  of 
the  record  upon  which  appellant  was  convicted,  or  that  it  Is  a  copy  of  any 
record.  The  transcript  as  presented,  does  not  show  that  the  bill  of  excep- 
tions was  approved  or  flJed  by  an  order  of  court,  nor  does  it  appear  to  be 
signed  by  the  judge. 

The  record  is  condemned  and  the  appeal  dismissed. 


HUGHES  V.  COMMONWEALTH. 
(Filed  April  30,  1904— Not  to  be  reported. ) 

1.  Affidavit  for  continuance— Conduct  of  counsel— One  charged  with  crime, 
being  of  years  of  understanding,  must  take  notice  of  the  requirements  and 

•privileges  of  the  law,  and  the  neglect  of  his  counsel  to  defend  for  him  can 
not  avail  as  ground  for  continuance. 

2.  Same— An  affidavit  filed  by  the  accused  for  a  continuance  can  not  be 
rebutted  by  counter  affidavits.  Generally  its  truth  must  be  admitted  on  the 
hearing. 

Powers  &  Sampson  for  appellant. 

N,  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'llear.  , 

Appellant's  affidavit  for  coutinaunce,  filed  at  the  second  term  of  the 
court  after  the  return  of  the  indictment,  relied  upon  the  absence  of  cer- 
tain witnesses  who,  it  was  asserted,  would  depose  to  important  facts  bear- 
ing on  appellant's  defense.  It  also  sought  to  excuse  appellants  apparent 
lack  of  diligence  by  pleading  his  ignorance  of  the  proceedings  iu  criminal 
trials,  and  that  his  counsel  appointed  by  the  court  to  defend  him,  he  hav- 
ing been  unable  to  employ  counsel,  neglected  to  take  necessary  and  usual 
steps  to  obtain  the  attendance  of  the  absent  witnesses. 

The  continuance  at  the  first  term  after  the  indictment  was  returned  was 

brought  about  by  the  absence  of  the  two  witnesses  mainly  relied  on  in  this 

motion.     It  was  then  claimed,  and  is  yet  claimed,  that  they  reside  in  an  ad- 

loining  county.  No  process  was  taken  for  them  so  far  as  the  record  shows,  until 

the  case  was  called  for  trial  at  the  term  at  which  the  last  application  for 

tinuance  was  made.     The  court  is  of  opinion  that  one  charged  with  crime 

B  the  court,  being  of  years  of  understanding,  must  take  notice  both  of 

*quirements  and  privileges  of  the  law,  and  furthermore,  that  the  neglect 

counsel,  whether  it  be  of  employed  counsel  or  those  appointed  by  tbo 
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court  to  defend  for  him,  can  not  avail  the  accused  as  a  icroond  of  oontina- 
ance.    In  the  order  ovennling  the  motion  for  a  continuance  the  court  recited 
that  at  the  previous  term  of  the  court  he  explained  to  the  defendant  in  open 
court,  and  In  the  presence  of  his  counsel,  that  he  would  be  afforded,  and 
was  thereby  awarded  compulsory  process  to  obtain  the  presence  of  all  his 
witnesses.    The  propriety  of  the  court's  recital  is  questioned.    An  afBdavit 
filed  by  the  accused  for  a  continuance  can  not  be  rebutted  by  counter  affi- 
davits.   Generally  its  truth  must  be  admitted  on  the  hearing.    As  the  par> 
ix>se  of  the  affidavit  is  to  apprise  the  court  of  the  state  of  facts  with  whicli 
he  Is  not  presumed  to  be  acquainted,  that  he  might  act  upon  it  with  intelli- 
gence and  fairness,  it  would,  of  course,  not  be  necessary  to  file  an  affidavit 
at  all  if  the  only  matter  sought  to  be  shown  was  something  that  had  oocurnd 
in   the  presence,  or  was  presumably  within  the  knowledge  of  the  court. 
Such  fact  might  be  shown  in  the  record  merely  by  a  bill  of  exceptions.    If. 
though,  the  accused  sees  proper  to  set  it  out  in  an  affidavit  the  oourt  should 
not  be  bound  to  admit  that  as  true  which  he  knows  Is  not  true.     To  do  so 
would  put  the  court  and  the  administration  of  justice  virtually  in  the  hands 
of  a  conscienceless  person  accused  of  crime.     It  was  not  Inappropriate,  in 
our  opinion,  for  the  court  to  recite  in  an*order,  or  to  have  incorporated  In  a 
bill  of  exceptions,  an  occurrence  in  court  that  would  set  it  right  upon  the 
record  for  the  protection  of  all  parties  to  the  suit,  and  for  the  guidance  of 
this  court  upon  an  appeal  if  an  appeal  should  be  taken.    The  trial  judge  did 
postpone  the  last  trial  for  four  days,  and  awarded  compulsory  process  for 
appellant's  absent  witnesses,  and  appointed  a  special  bailiff  to  go  to  the  ad- 
joining county  to  find  them.    The  process  was  returned  not  executed  because 
the  witnesses  could  not  be  found     The  court  has  done  all  that  it  should 
reasonably  have  done,  and  all   that  appellanb  had  the  right  to  ask  in  the 
matter  of  awarding  process  to  require  the  attendance  of  witnesses,  and  in 
bringing  about  a  speedy  and  fair  trial  of  the  case.     Indeed,  it  was  not  in- 
•cumbent  upon  the  court  to  have  allowed  read  the  affidavit  as  the  depositions 
of  certain  absent  witnesses  who  lived   in   the  county,  and  whose  presence 
might  have  been  obtained  apparbutly  by  even  slight  diligence.    The  instruc. 
tions  given  by  the  court,*  to  which  some  complaint  is  made,  have  been  fre- 
quently approved  heretofore  in  other  cases  from  the  same  and  other  circuits. 
Perceiving  no  error  prejudicial  to  the  substantial  righte  of  appellant  the 
judgment  is  affirmed. 


BALTIMORE  &  OHIO  SOUTHWESTERN  RY.  CO.  v.  HUDSON. 

(Filed  April  20,  3904.) 

1.  Excursion  ticket— Identification  of  holder— Reasonableness  of  rule— A 
condition  upon  a  return  excursion  ticket  sold  by  the  railroad  company  at  a 
reduced  rat<?,  requiring  the  holder  to .  identify  herself  as  the  original  pur- 
chaser of  the  ticket,  by  writing  her  signature  on  the  back  thereof,  and  if  thi^ 
is  not  satisfactory  to  the  validating  agent  of  the  company,  to  produce  oth^r 
proofs  of  identity,  is  neither  unreasonable  nor  unusual,  and  has  been  uni- 
versally held  to  be  based  upon  sufficient  consideration. 

2.  Burden  of  proof— If  the  validating  ticket  agent  was  not  satisfied  from 
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%  comfMirison  of  tbe  fiignatfnres  of  the  claimant,  as  to  her  identity,  the  bur- 
den of  producing  such  proof,  if  required  by  him,  was  upon  her,  and  it  was 
BO  stipulated  in  the  contract.  Nor  was  he  required  to  have  accepted  her 
znere  verbal  assurance  of  her  identity  or  instituting  other  inquiries  with  a 
Tiew  of  satisfying  his  mind  on  this  point. 

8.  Instructions— An  instruction  given  by  the  trial  court,  making  the  liabiU 
ity  of  appellant  turn  upon  whether  the  jury  believed  the  ticket  agent  wrong- 
fully refused  to  validate  the  ticket,  was  misleading.  Appellant  was  entitled 
to  have  the  jury  decide,  not  whether  they  believed  the  agent  acted  wrong - 
folly  in  refusing  to  validate  the  ticket,  but  whether  the  proof  of  her  identity 
as  purchaser  of  the  ticket  was  such  as  would  have  satisfied  the  mind  of  a 
reasonable,  conscientious  and  prudent  man  who  had  been  selected  by  the^ 
parties  to  pass  upon  the  question. 

Gibson,  Marshall  &  Gibson  for  appellant. 

Harvey  Myers,  J.  C.  Dodd  and  W.  H.  Smith  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi^ 
sion. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  appellee,  Susie  C.  Hudson,  instituted  this  suit  against  the  appellant^ 
the  Baltimore  &  Ohio  Southwestern  By.  Co. ,  to  recover  damages  for  the  re- 
fusal of  their  agent  in  Cincinnati  to  validate  an  excursion  ticket,  alleged  to 
have  been  purchased  by  her  from  St.  Louis  to  Cincinnati  and  return,  and 
without  which  the  ticket  could  not  have  been  used  by  her.  She  alleges  in 
substance  that  on  the  SSd  of  December,  1900,  she  purchased  of  the  defendant 
at  St.  Louis,  Mo.,  a  round  trip  ticket  over  their  road  to  Cincinnati,  O.,  good 
until  the  SSd  of  January,  1901 ;  that  on  the  96th  of  December,  1900,  she  pre- 
sented  her  ticket  to  the  agent  of  the  defendant  at  Cincinnati  and  signed  it,. 
as  required  by  its  terms,  for  return  passage  to  St.  Louis,  and  that  defend- 
ants' agent  wrongfully  refused  to  validate  the  ticket  or  to  admit  theplaintifT 
to  its  train,  and  publicly  charged  that  she  was  attempting  to  use  a  ticket  of 
which  she  was  not  the  original  purchaser;  that  she  was  employed  as  a. 
teacher  in  a  stenographic  school  in  the  city  of  St. ,  and  had  con- 
tracted to  return  to  her  place  of  duty  on  the  morning  of  the  37th  of  Decem- 
ber, 1900;  that  by  the  refusal  of  the  defendant's  agent  to  stamp  her  ticket,, 
she  missed  the  regular  train  by  which  she  could  have  complied  with  her 
obligation,  and  was  compelled  to  buy  another  ticket  and  go  on  the  next 
train,  which  did  not  leave  Cincinnati  until  2  o'clock,  a.  m.,  on  the  morning- 
of  December  27th,  and  which  did  not  arrive  in  St.  Louis  until  the  afternoon' 
of  the  87th;  and  that  she  consequently  lost  her  position  as  a  teacher  and  was. 
made  sick  and  nervous  by  the  delay  and  treatment  which  she  received.  Ap- 
pellant's original  answer  is  a  traverse,  and  the  amended  answer  alleges  that 
a  round  trip  ticket  was  sold  on  December  2d  to  some  one  who  represented 
herself  to  be  Susie  Hudson  by  signing  her  name  on  the  face  of  the  ticket,, 
which  was  not  by  its  terms  tamsferrable,  and  contained,  among*  other  stip- 
ulations, the  following:  *'I  further  agree  that  on  the  day  of  my  departure- 
returning,  I  will  Identify  myself  as  the  original  purchaser  of  this  ticket  by 
writing  my  signature  on  the  back  of  this  contract,  and  by  other  means  if 
necessary,  in  the  presence  of  the  ticket  agent  of  the  Baltimore  &  Ohio  South- 
western Ry.  Co. ,  at  Cincinnati,  and  when  so '  ofacially  executed  and  signed 


l}y  said  agent,  this  ticket  shall   then   be  good  for  one  continuous  passage 
beginning  on  the  day  of  such  execution.*' 

That  when  this  ticl^et  was  presented  to  appellant's  agent  in  Cincinnati  by 
a  person  representing  herself  to  be  the  original  purchaser,  he  required  her 
to  identify  herself  by  signing  her  name  on  the  back  of  the  ticket,  as  required 
by  the  contract,  which  she  did,  signing  her  name  "Susie  C.  Hudson;"  that 
the  signature  of  the  original  purchaser  on  the  face  of  tl)e  ticket  was  so  dis- 
similar from  that  appearing  on  the  back,  that  the  agent  refused  to  validate 
the  ticket  on  the  ground  that  they  were  not  the  same  signatures,  and  re- 
ferred the  holder  to  the  depot  passenger  agent  of  the  company,  at  that  time 
in  the  depot,  who  was  also  not  satisfied  with  the  identification,  and  advised 
the  plaintiff  to  pay  her  fare  to  St.  Louis,  with  the  assurance  that  it  would 
be  refunded  to  her  if  she  should  sufficiently  identify  herself  as  the  original 
purchaser.  The  amended  answer  was  controverted  of  record,  and  the  trial 
resulted  in  a  verdict  and  judgment  for  $1,000,  which  the  railroad  company 
seeks  upon  this  appeni  to  reverse. 

Appellee  testified  that  she  was  employed  as  a  teacher  in  a  stenographic 
school  in  St.  Louis  at  $43  per  month;  that  she  purchased  the  ticket  in  con- 
troversy after  12  o'clock  at  night,  and  left  St.  Louis  on  the  train  leaving  for 
Cincinnati  at  2  o'clock,  a.  m.,  on  the  morning  of  December  22;  that  on  the 
evening  of  December  26,  she  presented  this  ticket  at  7:30  o'clock  to  defend- 
ant's agent  at  their  station  in  Cincinnati,  O.,  and  in  his  presence  signed  her 
name  on  the  back  of  the  ticket,  and  requested  him  to  validate  it  for  the 
train  leaving  Cincinnati  at  8  o'clock,  which  he  refused  to  do,  remarking,  in 
the  persence  of  several  persons,  in  an  offensive  manner,  that  she  was  not  the 
Susie  Hudson  who  signed  the  ticket  on  its  face,  and  that  she  had  bought  it 
of  a  soilper;  that  she  tliereupon  assured  him  she  was  the  original  purchaser 
and  was  compelled  to  be  in  St.  Louis  the  next  morning  at  8  o'clock  by  con- 
tarct  with  her  employer,  or  lose  her  position ;  and  that  she  could  not  arrive 
there  unless  he  validated  her  ticket  so  that  she  could  go  on  the  next  train, 
and  informed  him  that  she  had  a  valise  in  the  baggage  room  which  con- 
tained letters  and  papers  by  which  she  could  identify  herself,  if  he  would 
examine  them,  which  he  declined  to  do.  and  referred  her  to  another  oflBcer 
of  the  company,  who  was  at  that  time  on  the  floor  of  the  waiting  room,  and 
to  whom  she  preferred  the  same  request,  but  who,  after  examining  the  signa- 
tures on  the  face  and  back  of  the  ticket,  refused  to  interfere,  and  who  ad- 
vised her  to  purchase  another  ticket  and  make  claim  to  have  the  money 
refunded  to  her  in  St.  Louis.  Plaintiff  testifies  that  after  the  second  refusal, 
she  left  the  depot,  went  over  to  Covington  to  see  her  attorney  in  this  case, 
and  found  his  partner,  to  whom  she  explained  the  situation,  and  left  the 
ticket  with  him,  with  instructions  to  institute  this  suit;  that  she  then  re- 
turned to  the  depot  in  Cincinnati  and  bought  a  ticket  and  left  for  St.  Louis 
on  the  train  leaving  Cincinnati  at  2  o'clock,  a.  m.,  six  hours  later;  that  as 
a  result  of  this  delay  she  lost  her  position  in  the  stenographic  school  in  St. 
Louis,  and  was  made  sick  by  the  delay  and  txposure  in  hi-r  trip  to  Coving- 
ton. She  also  introduced  as  witnesses  two  bystanders,  who  testifies  that  the 
ticket  agent  in  Cincinnati  was  impolite  and  disrespectful  at  the  time  he  re- 
fused to  validate  her  ticket  in  Cincinnati.  The  agent  of  the  railway  com- 
pany in  St.  Louis,  who  sold  the  ticket  in  controversy,  testified  that  it  was 
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6o1d  and  stamped  in  St.  Louis  after  6:30  a.  m.,  on  the  morning  of  December 
22,  some  hours  after  the  departure  of  the  train  on  which  the  plaintiff  testi- 
fied that  she  left  St.  Louis;  that  he  knew  this  to  be  true  because  he  did  not 
go  on  duty  until  6 :30  on  the  morning  of  December  22,  and  that  he  recognized 
the  signature  of  Henry  Lython  as  his  handwriting.    The  agent  in  Cincin- 
nati testified  that  he  refused  to  validate  the  ticket  because  the  signature  on 
the  back  of  the  ticket  did  not  correspond  with  the  signature  on  the  front; 
that  it  contained  the  letter  *'C.,"  and  was  wholly  dissimilar  in  appearance; 
that  he  asked  appellee  if  slie  always  wrote  her  name  with  "C  ;"  that  she 
replied  that  she  did;  that  he  then  asked  her  to  sign  her  name  over  again  on 
a   small  envelope  which  he  handed  her;  that  she  did  so,  and  her  signature 
was  exactly  like  the  one  on  the  back  of  the  ticket;  that  he  then  asked  her  if 
she  had  any  means  of  identification  about  her  person;  that  she  replied  that 
she  had  none  with  her,  but  had  some  baggage;  that  he  referred  her  to  the 
depot  passenger  agent,  which  was  the  last  that  he  saw  of  her.     Both  wit- 
nesses testified  that  there  is  a  striking  difference  in  the  appearance  of  the 
two  signatures.    The  railroad  company  alsu  introduced  a  number  of  experts- 
who  testified  to  a  very  radical  difference  between  the  signatures  on  the  face 
and  on   the  back  of  the  ticket.    The  following  are  fao  simile  of  the  two> 
signatures : 


No  testimony  was  introduced  by  appellee  to  rebut  the  testimony  at  these 
experts.     Upon  the  trial  the  court  instructed  the  jury  as  follows: 

"A.  The  court  instincts  the  jury  that  if  they  shall  lx»lieve  from  the  evi- 
dence that  on  the  22d  of  December,  1900,  the  plaintiff  bought  from  the  de- 
fendant at  St.  Louis  a  round  trip  ticket  from  St.  Louis  to  Cincinnati,  and 
that  within  the  time  limited  by  the  terms  of  the  contract,  that  is,  upon  the 
2eth  of  December,  1900,  she  presented  the  ticket  to  the  agent  of  the  defendant 
at  Cincinnati  and  signed  her  name  upon  it  in  his  presence,  as  required  by 
the  terms  of  Siiid  ticket;  and  that  said  agent  wrongfully  refused  to  validate 
the  ticket  and  refused  to  admit  her  to  the  tniin  for  her  said  return  trip  upon 
said  ticket  to  St.  Louis,  and  charged  her  with  presenting  a  fraudulent 
ticket,  then  the  law  is  for  the  plaintiff,  and  ihey  should  so  find." 

"B.  But  unless  the  plaintiff  bought  the  said  round  trip  ticket  tit  St.  Louis 
and  signed  her  name  upon  it  at  Cincinnati,  as  required  by  the  contract 
therein,  and  requested  the  defendants  to  validate  it,  and  the  agent  wrong- 
fully refused  to  do  so,  then  the  law  is  for  the  defendant,  and  the  jury  should 
so  find. ' ' 

A  condition  upon  a  return  excursion  ticket  sold  by  the  railroad  company 
at  a  reduced  rate  requiring  the  holder  to  identify  herself  as  the  original  pur- 
chaser of  the  ticket  by  writing  her  signature  on  the  back  thereof,  and  if  this 
is  not  satisfactory  to  the  validating  agent  of  the  company,  to  produce  other 


vaiAuiii^'  ui  Hucu  oonuiijiODB  nave,  ^ve  uuiieve,  own  uuiyereaitj  upneiu  as 
based  upon  a  suflSoient  oooslderation.  (HutchiDSon  on  Carriers,  sectioo 
580b;  Ray  OD  Negligenoe  of  Imposed  Duties,  Carriers  of  Passengers,  sections 
511  and  512. ) 

If  the  validating  ticket  agent  was  not  satisfied  from  a  comparison  of  the 
signatures  of  the  claimant  of  the  ticket  as  to  her  identity,  the  burden  of 
producing  such  proof,  if  required  by  him,  was  upon  her,  and  it  was  to  stip- 
ulated in  the  contract.    Nor  was  he  required  to  have  accepted  her  mere  ver* 
bal  assurance  of  her  identity,  or  instituting  other  inquiries  with  a  view  of 
satisfying  his  mind  on  this  point.     (Railway  Co.  v.  Barlow,  80  S.  £.,  738; 
Head  v.  Georgia  Pacific  Railway  Co.,  79  6a.,  358.)    If  it  be  conceded  that 
the  dissimilarity  in  the  signatures  on  the  face  and  back  of  the  ticket  was 
sufHcient  to  have  justified  a  conscientious  and  reasonably  prudent  agent  in 
requiring  additional  proof  of  her  identity,  then  the  question  arises  whether 
the  proof  produced  by  appellee,  or  offered  to  be  produced  by  her,  was  suffi- 
cient for  this  purpose,  and  this  is  a  question  of  fact  for  the  decision  of  the 
jury.    The  instructions  given  by  the  trial  court  make  appellant's  liability 
turn  upon  whether  the  jury  believed  the  ticket  agent  wrongfully  refused  to 
validate  the  ticket.    This  is  not  a  full  and  clear  statement  of  the  law  of  the 
cnse.     Appellant  was  entitled  to  have  had  the  jury  decide,  not  whether  they 
believed  the  agent  acted  wrongfully  in  refusing  to  validate  the  ticket,  but 
whether  the  proof  of  her  identity  as  purchaser  of  the  ticket  offered  to  the 
ticket  agent  was  such  as  would  have  satisfied  the  mind  of  a  reasonable,  con- 
scientious and  prudent  man,  who  had  been  selected  by  the  parties  to  pass 
upon  the  question.    As  a  general  proposition,  it  is  more  important  for  the 
railroad  company  that  the  identity  of  the  holder  and  purchaser  of  the  ticket 
should,  be  satisfactorily  established,  than  to  the  ticket  holder,  for  the  reiison 
that  a  genuine  purchaser  can  always  require  the  company  to  refund  her 
money  if  the  validating  agent  wrongfully  refused  to  stamp  her   ticket, 
whilst,  on  the  other  hand,  a  mistake  against  the  company  in  this  matter 
would  leave  them  practically  without  remedy. 

For  reasons  indicated  the  judgment  is  reversed  and  caused  remanded  for 
proceedings  consistent  with  this  opinion. 


PIERCY  V.  SMITH,  &c. 
(Filed  April  20,  1904.) 

1.  Superintendent  of  schools— Fixing  salary— Fiscal  court— Change  in  law 
after  election— It  was  not  compottrnt  for  either  the  legislature  to  change  the 
law  raising  the  minimum  of  snlnrifs  to  be  allowed  to  county  superintendents, 
nor  for  the  fiscal  court  to  change  the  rate  per  capita  allowed  and  first  fixed 
under  the  statute  during  the  term  of  those  who  were  in  oflUce. 

2.  Same— Per  capita— Under  section  4419.  Kentucky  Statutes,  prior  to  the 
amendment  of  March  21,  1902,  it  appearing  there  was  no  general  order  fixing 
the  salary  before  the  election  in  November,  1901,  the  salary  should  have  been 


pupil  onlld  reported,  but  could  not  be  less  tban  fsou  per  year,  nor  more  tban 
^1,600. 

£.  fiertrani  for  appellant. 
Stone  &  Stone  for  appellees. 
Appeal  from  Clinton  Circuit  Court. 
Opinion  of  the  court  by  Judge  O'Rear. 

Appellant  was  elected  county  superintendent  of  common  schools  for  Clin- 
ton coanty  Noyember,  IflOl,  when  the  law  as  to  the  compensation  of  such 
officers  was  as  embraced  in  section  4419,  of  Kentucky  Statutes,  that  is,  his 
salary  should  be  allowed  annually  by  the  fiscal  court  of  his  county,  based  on 
the  number  of  children  reported  in  the  census  report  of  the  district  trustees 
of  such  county;  which  salary  should  not  be  less  than  8  cents  nor  more  than 
20  cents  for  each  pupil  child  thus  reported,  but  wherein  it  was  proTided 
'*that  no  salary  shall  be  less  than  1260  nor  greater  than  $1,500."  After  ap- 
X)el]ant  had  assumed  the  duties  of  his  office,  by  an  act  approved  March  21, 
1903,  section  44 If),  supra,  was  amended  so  as  to  provide  that  the  minimum 
$»lary  to  be  paid  the  superintendent  should  not  be  less  than  1400,  and  that 
the  mazinium  should  not  be  f^reater  than  $1,500  annually.  The  minimum 
and  maximum  per  capita  rate  by  which  the  salary  might  be  regulated,  was 
not  altered  by  the  amendment.  Clinton  county  had  not  exceeding  2,600 
population  within  the  school  age.  At  the  first  term  of  the  fiscal  court,  after 
appellant's  election,  it  fixed  his  salary  at  $275  per  year.  This  suit  is  to  in- 
crease the  allowance  to  the  minimum  of  $400  provided  in  the  amendment  of 
March,  19GQ.  The  circuit  court  adjudged  that  the  amendment  did  not  apply 
to  those  in  office  when  the  amendment  was  adopted. 

Sections  161  and  335  of  the  Constitution  prohibit  the  changing  of  any 
official's  salary  aft>er  his  election  or  appointment,  or  during  his  term  of 
office.  These  sections  have  been  construed  in  Marion  County  Fiscal  Court 
V.  Kelley,  22  Ky.  Law  Rep.,  174;  Barrett  y.  Falmouth,  lOQ  Ky.,  151;  Bright 
V.  Stone,  Auditor,  20  Ky.  Law  Rep.,  817,  and  Butler  County  v.  James,  25 
.Ky.  Law  Rep.,  dOl.  In  the  last-named  case,  construing  the  foregoing  con- 
stitutional provisions,  the  court  said:  "It  is  the  duty  of  the  fiscal  court  to 
fix  the  salary  of  the  county  judge  and  other  county  officers,  to  be  allowed  by 
it,  before  their  election,  that  is,  there  should  be  a  general  order  fixing  the 
salaries,  and  not  an  allowance  each  year  for  that  year;  and  when  the  sal- 
aries aie  once  fixed,  they  can  not  be  changed  to  affect  those  already  elected 
or  appointed,  and  any  change  will  not  take  effect  until  after  the  next  elec- 
tion or  appointment." 

In  the  last-named  case  it  was  held  that  although  the  fiscal  court  had  not 
by  ft  general  order  fixed  the  salary  of  the  county  official,  they  could  do  it 
after  his  election,  as  otherwise  it  could  not  be  fixed  at  all,  and  that  the  fail- 
ure of  the  fiscal  court  to  do  its  duty  in  that  respect  could  not  be  permitted 
to  deprive  the  official  of  his  reasonable  compensation  guaranteed  him  by  law. 
The  statute  under  con^  i  this  case  did  not  fix  the  county  super- 

intendent's   salary  at  eit  '  any  other  specific  sum.     It  conferred 


il 


restriction  that  it  should  not  be  less  than  8  cents  nor  more  than   2i^  cents  f«jr 
each  pupil  child  reported,  and  providing  that  the  total  sum  thus  arrived  at 
should  not  be  less  nor  greater  than  the  extremes  stated.     It  occurs  to  us  that 
lb  was  the  purpose  of  the  legislatui^j  in  this  provision  that  the  fiscal  court  in 
making  the  allowance  should  base  it  upon  a  rate  per  pupil  reported,  which 
was  to  be  definitely  stated  in  the  order  and  within  the  limitation   above  no- 
ticed.    But  it  was  also  ex^ntemplated  that  the  number  of  pupils  in  certain 
counties  might  l.e  so  few,  and  in  certtiln  others  so  great,  as  that  in  the  uU'* 
Instance  inadequate  compensation  would  thus  be  provided,  while  in  others, 
based  upon  the  same  rate,  exorbitant  salaries  might  be  allowed,  the  further 
limitation  was  Imposed  that  the  minimum  and  maximum  amounts  allowed 
upon  the  per  capita  rate  should  control   the  fiscal  courts.     An   appropriare 
order  in  this  case,  if  the  fiscal  court  deemed  that  $375  would  be  a  fair  com- 
pensation for  the  service  of  its  county  superintendent,  would  have  been  to 
have  allowed,  say  15  10-13  cents  for  each   pupil  child   reported.     It  was  evi- 
dently contemplated  in  thus  fixing  salaries  of  these  officials  in  this  manDer 
that  it  would  be  a  special  inducement  to  them  to  be  vigilant  in  looking  titter 
and  reporting  the  full  number  of  child  population  entitled  to  be  enrolled  in 
the  school  census.     As  the  total  number  so  enrolled  might  increase  or  de- 
crease in  the  different  years  of  the  official's  term,  the  total  amount  of  his 
salary  would  be  increased  or  diminished  by  that  fact,  yet  the  rate  of  allow- 
ance originally  fixed  would  remain  the  same.     For  example,  a  statute  fixing 
certain  fees  for  the  service  of  clerks  of  courts  is  deemed,  under  this  section  of 
the  Constitution,  to   be   irrevocable  during  the  term   of  the   incumbent,  al- 
though  that  officers'  salary  in   the  aggregate  might  fluctuate  according  to 
the  business  done  each  year.    This  was  expressly  held  in  Brights'  case,  supra. 
It  was  not  competent  for  either  the  legislature  to  change  the   law  raisin? 
the  minimum  of  salaries  to  be  allowed    to  county  superintendents,  nor  for 
the  fiscal   courts  to  change   the   rate  per  capita  allowed  and  first  fixed  under 
the  statute  during  the  term    of  those  who  were   in  office.     The  effect  of  the 
allowance  for   the  first  year,  made  after  appellant's  election,  it   appearing 
that  there  was  no  general  order  fixing   the   salary  before  the  election,  when 
divided   by  the   totiil  number  of   pupil  children   reported  for  that  year,  will 
show  the  per  capita  allowance  to  be  taken  as  the  basis  for  fixing  the  salary 
of  future  years  of   the  term,  and   the  minimum  to  be  allowed  could  not  be 
less  under  the  statute  then  in  force,  to  wit,  $260  per  year  whatever  may  be 
the  number  of  children  reported  for  such  year. 
The  judgment  of  the  circuit  court  is  affirmed. 
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TURNER  V.  COMMONWEALTH. 
(Filed  April  20,  lfi04— Not  to  be  reported.) 

1.  Jury— Overlooking  name  in  jury  box—Summoning  bystanders —The 
fact  that  tlie  clerk,  by  oversight,  failed  to  draw  one  name  from  the  jury  boz^ 
and   the  court  believing  chat  all  the  names  therein  were  exhausted,  ordered^ 
the   sheriff  to  forthwith  summon  bystanders  to  complete  the  panel,  If  an  \ 
error,  was  not  such  an  error  as  this  court  has  authority  to  revise  under  sec-^ 
tlon  281.  Criminal  Code. 

2.  Delay  in  trial— Discretion  of  trial  court— The  court  did  not  abuse  it? 
discretion  in  refusing  on  motion  of  defendant,  after  the  evidence  was  all  in, 
to  allow  him  time  until  the  following  day  to  procure  the  attendance  of  newt 
witnesses  with  whom  he  had  not  talked,  and  whose  whereabouts  were  un-- 
known,  only  one  of  whom  could  certainly  be  produced  and  whose  evidence.- 
^was  merely  cumulative  in  his  effort  to  establish  an  alibi,  upon  which  point . 
he  had  introduced  a  number  of  witnesses. 

8.  Additional  instruction  after  argument— The  fact  that  the  court  gave 
the  jury  an  additional  instruction  after  defendant's  counsel  had  closed  the- 
argument,  while  to  be  condemned  is  not  a  reversible  error  when  the  instruc- 
tion was  a  proper  one  and  favorable  to  defendant,  and  especially  when  the*- 
court  offered  to  allow  counsel  fur  defendant  to  reargue  the  instructions^, 
which  was  declined. 

£.  N.  Ingram  for  appellant.  ^ 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

The  appellant.  General  Turner,  was  tried  and  convicted  in  the  Bell  Cir- 
cuit Court,  at  the  January  term,  H04,  under  an  indictment  for  murder,  hift 
punishment  being  fixed  by  the  jury  at  imprisonment  in  the  penitentiary  for- 
life. 

His  motion  for  a  new  trial  having  been  overruled  by  the  lower  court,  he- 
seeks  by  this  appeal  a  reversal  of  the  judgment  of  conviction.  It  appears 
from  the  record  that  he  was  jointly  indicted  with  nine  others,  whose  names, 
appear  in  the  indictment,  for  the  murtler  of  Charles  Cecil,  who  lost  his  life- 
at  \vhnt  is  known  as  the  Quarter  House,  in  Bell  county,  it  bf  ing  charged  in 
tho  indictment  that  he  was  shot  and  killed  by  one  or  more  of  the  defendants 
named  in  the  indictment,  the  others  aiding  and  abetting  in  the  act,  but  that 
the  name  of  the  one  who  actually  fired  the  shot  causing  the  death  of  Cecil 
was,  to  the  grand  jury,  unknown. 

Appellant  was  occorded  a  separate  trial.  It  was  shown  by  the  evidence- 
that  W.  C.  Thuiiipscm,  a  deputy  sheriff  of  Bell  county,  having  in  his  posses- 
sion warrants  of  arrest  against  Lee  Turner,  a  brother  of  appellant,  and 
Boone  McQuary,  summoned  a  posse  comatatus,  of  whom  Charles  Cecil  was 
one,  and  went  to  the  Quarter  House,  in  which  Lee  Turner  was  at  the  time 
keeping  a  saloon,  for  the  purpose  of  arresting  the  persons  named  in  the  war- 
rants. It  does  not  fully  appeiir  whether  or  not  the  deputy  sheriff  then  had 
in  his  possession  a  warrant  for  the  arrest  of  appellant,  though  he  did,  as  he 
testified,  about  that  time  have  a  warrant  in  which  appellant  was  charged, 
with  the  murder  of  one  Pridemore.     Upon  reaching  the  Quarter  House*^ 

vol.  25—135 
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Viilch  was  ftuirtoutided  by  a  fttookade  enclosing  from  three  to  five  acres  Of 
-Kround,  the  deputy  sheriff  and  his  posse  entered  the  stockade,  and  findlDg 
the  doors  of  the  Quarter  House  closed,  he  went  to  one  door  of  the  house  w^lth 
>aome  of  the  posse,  and  Charles  Cecil,  with  others  of  the  posse,  went  to 
another*  doot.  Tfre  deputy  sheriff  then  demanded  the  surrender  of  the  per- 
sons for  whom  he  had  warrants,  tellinR  them  with  what  they  were  charged 
and  that  if  they  would  come  out  and  yield  themselves  to  arrest  they  would 
be  protected.  The  only  reply  to  this  demand  was  a  voice  from  the  house 
which  said  "We'll  give  you  warrants  in  hell."  About  that  time  two  or 
three  shots  were  fired  from  the  bushes  of  a  hill  on  the  one  side  of  the  house, 
immediately  followed  by  shots  from  the  house.  At  the  first  fire  Cecil  fell, 
mortally  wounded,  and  shortly  thereafter  died.  The  firing  then  became 
general,  shots  coming  from  several  points  on  the  hills  surrounding  the 
Quarter  House,  as  well  as  from  the  house  itself,  which  were  returned  by  the 
deputy  sheriff  and  his  posse. 

According  to  the  statements  of  many  of  the  Commonwealth's  witnesses, 
the  shooting  continued  in  a  desultory  manner  for  nearly  or  quit*  an  hour, 
though  none  of  the  parties  on  either  side  besides  Cecil  was  killed  or  wounded. 
During  the  shooting  the  Quarter  House  was  burned.  After  dark  the  deputy 
sheriff  and  those  associated  with  him  again  ventured  inside  of  the  stockade, 
but  found  that  the  persons  who  hod  been  in  the  Quarter  House  had  all  es- 
caped. They  then  took  the  dead  body  of  Cecil  and  returned  to  Mlddlesboro, 
Some  of  the  witnesses  for  the  Commonwealth  testified  that  there  9eerae<i 
to  be  from  twenty  to  thirty  persons  engaged  in  shooting  at  the  deputy  sheriff 
and  his  posse,  and  it  is  evident  that  the  attack  was  the  result  of  a  precon- 
certed plan  on  the  part  of  those  resisting  the  oflScer  and  his  posse,  for  ihe 
deputy  sheriff  testified  that  on  the  afternoon  before  the  fight  he  called  up 
Lee  Turner  at  the  Quarter  House  from  Middlesboro  and  informed  him  that 
he  had  the  warrants  of  arrest  for  him  and  McQuary,  and  that  he  would  be 
out  on  the  afternoon  of  the  following  day  for  the  purpose  of  making  the 
arrest,  and  that  to  this  message  some  one  In  a  voice  which  he  took  to  be 
that  of  Turner  replied  over  the  telephone  in  a  laughing  way,  "All  right.  I 
will  take  care  of  you. " 

The  appellant's  defense  was  an  attempted  alibi.  He  testified  In  his  own 
behalf  that  he  had  received  Information  on  that  day  that  the  deputy  sheriff 
would  come  out  to  the  Quarter  House  to  make  the  arrests,  and  that  a  few 
minutes  before  the  arrival  of  that  oflficer  ond  his  posse,  he.  In  company  with 
a  number  of  women,  whom  he  advised  to  seek  a  place  of  safety,  left  ihe 
vicinity  of  the  Quarter  House  and  went  down  the  dirt  road  toward  the  rail- 
road and  the  Mlngoe  Coal  Mine,  and  that  about  the  time  they  reached  the 
railroad  at  a  point  some  three  or  four  hundred  yards  from  the  Quarter 
House,  the  shooting  began  ot  the  Quarter  House,  and  continued  for  some 
time,  as  he  and  his  party  pursued  their  way  down  the  railroad,  and  until 
they  finally  got  out  of  hearing  of  the  firing;  that  betook  no  part  in  the 
shooting  upon  that  occasion  and  was  not  at  the  Quarter  House  or  near 
enough  thereto  to  engage  in  the  stooting,  and  in  fact  that  he  left  the  Quar- 
ter House  in  order  to  keep  out  of  the  trouble. 

These  statements  of  appellont*were  corroborated  by  several  of  the  women 
who  claimed  to  have  been  withlhim  when  he_left  the 'Quarter  House,  and  by 


wo  or  three  other  persons  who  testified  to  meeting  him  on  the  dirt  road  and 
railroad,  at  a  distance  from  the  Quarter  House  that  apparently  made  It  im« 
possible  for  him  to  have  taken  part  in  the  fight.  Upon  the  other  hand, 
two  of  the  Commonwealth's  witnesses  testified  that  they  were  at  the  Quarter 
House  when  the  deputy  sheriff  and  his  posse  arrived,  and  that  they  saw  ap* 
pellant  in  the  Quarter  House,  and  so  near  the  time  of  the  fight  that  it  would 
«eem  impossible  that  he  could  have  reached  the  point  on  the  railroad  where 
lie  claimed  to  have  been  when  the  shooting  began.  One  of  these  witnesses 
further  testified  that  appellant  and  others  were  discussing  in  the  saloon  of 
the  Quarter  House  the  coming  of  the  arresting  party  shortly  before  their 
arrival,  and  that  appellant  then  said  in  substance  that  if  they  did  not  drive 
the  party  oflf,  his  brother,  Lee  Turner,  who  was  absent,  would  "bounce 
them.*'  In  addition,  two  of  the  deputy  sheriff's  posse  testified  that  they 
«aw  the  appellant  at  the  time  the  shooting  began,  and  while  it  was  going 
on,  that  he  was  with  one  of  the  groups  on  the  hill  side,  and  they  saw  him 
shooting  at  their  party  with  what  seemed  to  be  a  Winchester  rifle,  and  that 
the  first  shot  that  was  fired  came  from  the  group  of  men  with  which  he  was 
associated.  Furthermore,  not  fewer  than  four  witnesses  were  introduced  by 
the  Commonwealth  who  testified  that  In  conversation  with  appellant  after 
the  fight  at  the  Quarter  House,  he  told  them  that  he  had  shot  Charles  Cecil, 
and  to  some  of  the  witnesses  he  even  showed  the  Winchester  rifle  with  which 
he  claimed  to  have  killed  Cecil,  and  a  pistol  which  he  said  he  had  used  in 
killing  a  man  by  the  name  of  Pridemore.  He  also  exhibited  at  the  same 
time  a  piece  of  wood,  containing  blood  stains,  which  he  said  he  had  taken 
from  a  false  or  wooden  leg  of  Cecil  that  was  left  at  the  Quarter  House  when 
his  body  waa  removed.  It  appears  that  Cecil  had  lost  a  part  of  one  leg,  by 
reason  of  which  he  was  compelled  to  use  a  piece  of  wood  att<;ched  to  what 
was  left  of  that  leg  to  aid  him  in  walking,  and  several  of  those  who  assisted 
in  removing  his  body  from  the  Quarter  House  testified  that  the  wooden  leg 
was  left  on  the  ground. 

From  all  this  testimony  the  JU17  reached  the  conclusion  that  appellant 
was  guilty  of  the  crime  with  which  he  was  charged,  either  as  principal  or 
accessory,  and  we  are  unable  to  find  any  fault  with  their  verdict. 

The  grounds  presented  by  applleant  for  a  new  trial,  and  now  urged  as  au- 
thorizing a  reversal  of  the  judgment  of  conviction,  are:  First,  that  the  trial 
oourt  erred  in  refusing  to  allow  appellant  to  file  a  motion  to  discharge  the 
jury;  second,  in  overruling  his  motion  to  withdraw  the  jury  and  continue 
the  case,  or  pass  it  from  5  o'clock  in  the  afternoon  of  one  day  until  9  o'clock 
of  the  following  morning,  to  allow  appellant  to  procure  the  attendance  of 
certain  witnesses,  whose  names,  together  with  the  alleged  facts  to  which  it 
waa  claimed  they  would  testify,  were  set  forth  in  an  aflSdavit  filed  by  him 
at  the  time  of  making  the  motion ;  third,  in  admitting  certain  alleged  in- 
<x>mpetent  evidence,  and,  fourth,  in  giving  instruction  No.  4,  at  the  time, 
-and  in  the  manner.  In  which  it  was  given. 

The  first  of  thmie  grounds  is  bottomed  upon  a  mistake  of  the  clerk  in  omit- 
ting to  draw  >  the  jury  box  the  name  of  one  member  of  the  regular 
panel,  whicl  overlooked,  by  reason  of  which  mistake  it  appears  that  the 
court,  belle  \t  the  names  in  the  jury  box  had  been  exhausted,  ordered 
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the  sheriff  to  summon  forthwith  enoush  hystanders  to  complete  the  jury^ 
Which  was  done  accord  in  ffly. 

It  is  claimed  by  counsel  for  appellant  that  this  mistake  of  the  clerk  was- 
discovered  by  him  before  the  jury  selected  by  the  parties  to  tiy  the  case  bad 
been  sworn,  and  that  he  at  once  offered  to  enter  motion  to  discharge  the- 
jury,  and  asked  the  court  to  summon  others  in  their  stead,  which  motion 
the  court  refus«>d  to  entertain,  upon  the  ground,  as  recited  in  the  order,  that 
it  came  too  late,  and  after  the  jury  had  been  sworn  to  try  the  case  and  after 
the  appellant  had  waived  a  formal  arraignment,  nnd  entered  his  plea  of  not^ 
guilty.  In  determining  this  point,  we  are  compelled  to  accept  as  true  the 
statement  of  fact  contained  in  the  order  of  the  court  which  appears  in  the- 
bill  of  exceptions,  and  from  which  it  conclusively  appears  that  the  motion 
of  appellant's  counsel  was  not  offered  until  after  the  jury  was  sworn  to  try 
the  case,  and  the  appellant  had  waived  an  arraignment,  and  entered  his  plea 
of  not  guilty. 

In  offering  the  motion  the  ground  therefor  was  fully  stated  by  the  appel- 
lant's counsel.  It  would  seem,  thei-efore,  that  the  action  of  the  court  in  re- 
fusing to  entertain  the  motion  must  be  given  the  same  effect  as  if  the  mo* 
tion  had  been  formally  entered  of  record  and  formally  overruled  by  ihe 
court.  The  objection  of  appellant  to  the  jury  went  to  the  entire  panel  of 
twelve,  but  if  there  was  error  in  selecting  the  jury,  it  is  not  subject  to  re- 
vision by  this  court. 

In  Curtis  v.  Commonwealth,  23  Ky.  Law  Rep. ,  276,  it  was  held  that  tb^ 
manner  of  selecting  the  jury  in  that  case  was  unlawful.  But  as  section  ^I. 
Criminal  Code  of  Practice,  provides  that  "the  decisions  of  this  court  ui>od 
challenges  to  the  pennl  and  for  cause,  upon  motion  to  set  aside  an  indict- 
ment, and  upon  motions  for  a  new  trial,  shall  not  be  subject  to  exception," 
this  court  is  without  power  or  jurisdiction  to  revise  such  an  error,  and 
though  in  one  or  two  cases  previously  decided  the  court  appeared  to  hav»v 
held  otherwise,  it  has,  since  the  decision  in  Curtis  v.  Commonwealth,  supra, 
uniformly  adhered  to  the  rule  therein  expressed. 

As  to  the  alleged  error  of  the  trial  court  in  refusing  to  lay  the  case  over 
from  6  p.  m.  one  day  until  9  a.  ni.  the  next,  to  allow  the  appellant  to  obtain 
the  testimony  of  certain  witnesses  named  in  his  affidavit,  we  find  it  disclosed 
by  the  record  that  the  evidence  was  all  in,  and  the  instructions  written  by  5 
o'clock  p.  m.,  which  was  the  time  appellant's  motion  to  lay  the  case  over  to 
the  following  day  for  the  introduction  of  further  evidence  in  his  behalf  was 
made.  In  fact,  the  argument  for  appellant  to  the  jury  seems  to  have  bef  n 
concluded  that  evening.  Trial  courts  are  allowed  wide  discretion  in  the 
matter  of  regulating  the  admission  of  testimony  and  granting  continuances, 
which  will  not  be  interfered  with  by  a  court  of  revisory  power,  unless  exer- 
cised to  the  prejudice  of  the  substantial  rights  of  the  defendant. 

We  find  the  affidavit  filed  by  appellant  in  support  of  the  motion  for  further 
time  to  procure  the  newly-discovered  evidence,  does  not  state  that  he  had 
seen  or  talked  with  the  witnesses  named  therein,  or  how  or  from  whom  he 
had  obtiiiued  information  that  they  would  make  the  statements  attributed 
to  them  in  the  affidavit.  And  while  the  affidavit  states  that  the  witnesses^ 
then  lived  in  Bell  county,  it  does  not  show  in  what  part  of  the  county  they 
resided,  whether   they  were  accessible   to  the  sheriff  or  his  deputies  so  as  to 


-sny  assurance  that  they  would  attend  court  in  time  to  be  introduced  as  wit- 
nesses by  9  o'clock  on  the  following  morning.  Upon  the  contrary,  it  ia 
stated  in  the  a£Sdavit  that  the  attendance  of  three  of  the  four  witnesses 
named  therein  cuuld  not  be  procured  until  the  next  term  of  the  court,  and 
that  only  the  fourth  witness  could  be  gotten  to  c  ourt  by  9  o'clock  of  the 
following  morning.  It  will  be  seen,  therefore,  that  the  afHdavit  was  not 
-sufficient  to  authorize  the  court  to  lay  the  sase  over  for  further  evidence. 
Besides^  the  evidence  would  have  been  cumulative,  as  it  related  to  the  alibi, 
and  was  similar  to  that  of  several  witnesses  who  testified  for  appellant  on 
that  point. 

There  is  no  complaint  of  the  instructions,  but  it  is  insisted  that  one  of 
them  wai  given  after  the  argument  of  counsel  for  appellant  had  been  made 
to  the  jury,  which  prevented  him  from  discussing  the  instruction  6r  show- 
Ing  its  bearing  upon  the  case,  though  the  attorney  foi  the  Commonwealth, 
'Whose  argument  followed  the  giving  of  the  instruction,  had  full  opportunity 
to  discuss  it.  Though  it  is  true  that  the  instruction  in  question  was  given 
«fter  argument  for  appellant  was  closed,  it  appears  from  the  record  that  bis 
attorney  was  given  and  offered  an  opportunity  by  the  court  to  re-argue  the  * 
•case  to  the  jury  upon  that  instruction,  but  declined  to  do  so.  The  instruc* 
tion  was  proper  and  highly  favuruble  to  appellant  and  so  self-explanatory 
that  it  is  doubtful  whether  any  argument  was  needed  to  enable  the  jury  to 
understand  it.  However,  the  giving  of  instructions,  after  the  completion 
•of  the  argument  in  whole  or  in  part,  is  to  be  condemned.  While  it  is  the 
cluty  of  the  court  to  give  the  whole  law  in  a  criminal  case,  it  should  oe  done 
before  the  case  is  argued  to  the  jury.  We  are,  however,  of  opinion  that  the 
appellant  was  not  prejudiced  by  the  giving  of  the  instruction  in  this  oaa  , 
•after  the  conclusion  of  the  argument  made  by  his  counsel. 

We  have  been  unable  to  find  any  error  in  the  admission  or  rejection  of  erl* 
•denoe  by  the  lower  court,  and  finding  nothing  in  the  record  to  convince  us 
that  appellant  did  not  have  a  fair  trial,  the  judgment  is  affirmed. 

Whole  court  sitting. 


GARROTT,  &c.  v.  RIVES.  &c. 

RIVES,  &c.  V.  GARROTT,  &o. 

(Filed  May  5,  1904— Not  to  be  reported.) 

1.  Settlement  of  estates— Advancements— Under  Kentucky  Statutes,  sec- 
tion 1407,  providing  ''that  advancements  shall  be  estimated  according  to  the 
value  of  the  property  whpn  given"  the  value  of  land  actually  received  by  an 
intestate's  grandchildren,  and  not  their  father's  debt  to  the  intestate,  con* 
stituted  the  amount  of  the  advancement  to  such  grandchildren  from  their 
grandfather's 

a.  Transncti  hh  deceased  person  —Where  one  of  intestate's  heirs  occu* 

pied  and  used  t  of  land  belonging  to  intestate  prior  to  the  death  of  in* 

testate,  his  st  ts  that  he  had  paid  the  rent  to  his  father  are  incompetent 

■as  relating  U  ictions  with  a  decedent. 

3.  Use  of  1  nt— Where  one  of  the  heirs  uses  the  land  of  an  intestate 

in  his  life  t)  ust  account  for  such  use  of  it  as  an  advancement. 
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C.  H.  Bush  and  HuDter  Wood  Ss  Son  for  appellantH. 
Jae.  Breathitt  and  John  T.  EdmondB  for  appellees. 
Appeals  from  Christian  Circuit  Court. 
Opinion  of  the  court  by  Judge  Hobson. 

The  above  two  appeals  from  the  same  judgment  will  be  determined  to- 
gether. Robert  W.  Garrott  died  intestate  in  Christian  county  in  November^ 
1898,  the  owner  of  considerable  estate,  and  the  only  question  to  be  deter> 
mined  is  as  to  advancements  made  to  his  children  and  grandchildren.  He 
had  a  daughter,  the  wife  of  H.  P.  Bives,  who  died  before  he  did,  leaving 
fieveral  infant  children.  Her  husband,  H.  P.  Bives,  about  the  year  188S. 
bought  a  tract  of  land  of  904  acres,  and  Robert  W.  Garrott  lent  or  advanced 
to  him  $8,000  or  $4,000  to  pay  for  this  land  or  improvements  made  on  it.  On 
September  7,  1896,  this  debt,  with  interest,  amounted  to  $7,214.76,  and  in 
oonsideration  of  it  H.  P.  Bives  and  his  second  wife  conveyed  to  his  three 
infant  children  by  bis  first  wife  the  tract  of  land  referred  to  at  the  requea 
of  Robert  W.  Garrott  and  in  settlement  of  the  debt.  The  land  was  then  In- 
oumbered  by  a  mortgage  to  the  Fidelity  Trust  and  Safety  Vault  Co.  tor 
$4,200  and  interest.  The  mortgage  was  foreclosed,  and  187  acres  of  the  land, 
which  included  the  dwelling  house  and  most  of  the  improvements,  were  sold 
to  satisfy  the  mortgage,  leaving  the  three  infant  children  with  167^  acrtf, 
the  balance  of  the  tract,  without  improvements.  The  special  oommiaskmer 
to  whom  the  case  was  referred  charged  the  infants  with  an  advanccunent  of 
the  167 V^  acres  of  land  at  $35  an  acre.  The  other  heirs  at  law  filed  exoep- 
tions  to  the  commissioner's  report  because  he  did  not  charge  the  infants- 
with  $7,214.76,  the  full  amount  of  the  debt  which  Robert  W.  Garrott  bad 
against  H.  P.  Rives.'  The  court,  upon  the  hearing  of  the  exceptions  to  tfae 
commissioner's  report,  charged  the  infants  with  $5,448  98,  which  includes 
interest  from  the  death  of  Robert  W.  Garrott.  From  this  judgment  both 
parties  have  appealed. 

The  amount  of  the  debt  which  Robert  Garrott  had  against  H.  P.  Bives  i» 
entirely  immaterial.  The  thing  that  the  infants  received  was  not  the  debt, 
but  the  land.  H.  P.  Rives  seems  to  have  been  influenced  only  by  the  idea 
of  doing  justice  to  the  children  of  his  first  wife.  He  may  have  had  some 
defense  to  part  of  the  debt,  or  it  may  be  that  the  debt  could  not  have  been 
made  out  of  him.  By  section  1407,  Kentucky  Statutes,  1903,  advancement 
shall  be  estimated  acoording  to  the  value  of  the  property  when  given.  The 
Intention  of  the  testator  in  making  the  advancement  does  not  control,  the 
cardinal  object  of  the  statute  being  to  secure  equity  in  the  distribution  of 
his  estate.  (Bowles  v.  Winchester,  18  Bush,  1;  Stevenson  v.  Martin,  11  Bush. 
485. )  We,  therefore,  conclude  that  the  court  properly  refused  to  charge  the 
infants  with  anything  more  than  the  value  of  the  land  they  got,  and  on  the 
appeal  of  Isaac  Garrott,  &o.  v.  Harry  A.  Rives,  &c.,  the  judgment  is 
affirmed. 

The  special  commissioner's  report  which  fixed  the  value  of  the  167}^  acresi 
at  $25  an  acre  is  supported  by  the  weight  of  the  evidence,  or  this  Is  at  least 
as  high  as  the  evidence  warrants,  considering  the  fact  that  the  improvements 
were  on  the  other  end  of  the  tract.  The  infants  took  the  land  incumbered 
by  the  mortgage.     What  they  got  was  the  value  of  the  land  less  the  mort- 
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^Age.  The  mortgage  was  soon  thereafter  foreclosed,  and  lo  what  thej  really 
^  >t  was  the  167^^  aores  that  was  left.  This  at  125  an  aore  amounts  to  14,- 
181.83,  and  Is  as  much  as,  under  the  evidence,  should  be  charged  to  the  in- 
fantfl  on  account  of  the  advanoement  to  them. 

Xi.  O.  Qarrott,  one  of  the  sons,  for  five  years  before  his  father's  death  occu- 
pied a  tract  of  land  belonging  to  his  father,  of  the  fair  rental  value  of  1500  a 
year.  The  infants  insist  that  he  should  be  charged  with  this  rent  as  an  ad- 
vancement. He  admits  using  the  land,  but  claims  that  he  paid  his  father 
the  rent.  He  produced  four  receipts  from  his  father,  given  from  time  to 
time,  aggregating  t209.8d.  The  commissioner  credited  him  by  this  amount, 
and  charged  him  with  the  remainder  of  the  rent  as  an  advancement.  The 
oourt  sustained  his  exceptions  to  the  commissioner's  report  above  mentioned,. 
and  entered  a  judgment  on  said  exceptions  pursuant  to  the  report  as  herein 
indioated,  and  refused  to  charge  him  with  the  rent.  His  statements  that  he- 
had  paid  the  rent  to  his  father  are  incompetent,  as  he  can  not  testify  for 
himsef  to  a  transaction  with  the  decedent.  We  do  not  find  any  competent 
evidence  in  the  record  that  he  paid  the  rent  to  his  father.  It  has  been  often 
held  that  wherd  one  of  the  heirs  uses  land  of  the  intestate,  he  must  account 
for  the  use  of  it  as  an  advancement.  (Hamilton  v.  Moore,  24  Ky.  Law  Bep. , 
082,  and  cases  cited. )  Under  the  proof  L.  O.  Garrott  must  be  charged  with 
the  use  of  this  land  as  an  advancement  as  reported  by  the  special  commis- 
sioner. 

Judgment  reversed  on  the  appeal  of  H.  A.  Bive^  &c.  T.  Isaac  Garrott, 
&G.,  and  cause  remanded,  with  directions  to  overrule  the  exceptions  to  the 
commissioner's  report  above  mentioned,  and  enter  a  judgment  on  said  ex- 
ceptions pursuant  to  the  report  as  herein  indicated. 


LOUISVILLE  BANKING  CO.  v.  BUCHANAN. 
(Filed  April  20,  }904.) 

1.  Defense  to  note— Discharge  in  l)ankruptcy— Limitation— Fraud  in  ob- 
taining money  on  note — In  an  action  not  to  obtain  relief  on  the  ground  of 
fraud  or  mistake,  but  to  recover  on  a  note  for  16,700,  the  payors  defense  toeing 
that  he  has  been  relieved  of  all  liability  thereon  by  his  discharge  in  bank- 
ruptcy, which  he  pleads,  in  avoidance  of  which  appellant  pleads  fraud  by 
appellee  in  obtaining  the  money  for  which  the  note  was  given,  to  which  plea 
of  fraud  appellee  pleads  the  statute  of  limitation  of  ten  years.  Held— That 
the  action  not  being  bottomed  on  fraud,  the  plea  of  limitation  does  not  appl7 
to  the  cause  of  action,  but  to  the  defense,  and  can  not  be  relied  on  to  defeat 
a  recovery  on  the  note. 

2.  Bes  judicata— On  a  former  trial  of  the  action,  the  court  held  that  the 
note  sued  on  was  not  placed  on  the  footing  of  a  foreign  bill  of  exchange, 
and  that  the  five  years'  statute  of  limitation  did  not  apply  thereto.  Held — 
That  this  was  not  such  a  judgment  as  would  prevent  appellee  from  pleading 
the  statute  of  limitation  upon  a  separate  and  distinct  matter  subsequently 
raised,  affecting  the  question  of  fraud  in  obtaining  the  money  on  the  note 
as  applying  to  appellee's  release  therefrom  by  his  discharge  in  bankruptcy. 

Shackelford  Miller  and  Barnett  &  Barnett  for  appellant. 

D.  W.  Sanders  for  appellee. 
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Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Settle. 

This  case  is  before  us  ob  a  second  appeal.  After  the  filing  of  the  record 
«n  this  appeal,  Thomas  S.  Buchanan,  in  whose  favor  the  judgment  went  in 
the  court  below,  died  intestate,  and  by  order  of  revivor  Percival  Moore,  ad- 
ministrator of  his  estate,  was  substituted  as  appellee. 

On  Februarys,  1888,  Buchanan  borrowed  of  the  appellant,  Louisville  Bank- 
ing Co.,  $6,700,  for  which  the  note  in  controversy  was  executed,  payable  four 
months  after  date.  On  June  1,  1896,  this  action  was  instituted  upon  the 
note  against  Buchanan  by  appellant  and  judgment  prayed  for  the  amount 
thereof,  with  interest  from  June  11,  1888.  Among  other  defenses  relied  on 
In  the  answer  was  the  plea  of  the  five  years'  statute  of  limitation,  it  bein/? 
tiverred  therein  by  Buchanan,  that  the  note  sued  on  had  been  discounted  by 
appellant  and  thereby  placed  upon  the  footing  of  a  foreign  bill  of  ezchangip, 
and  that  as  more  than  five  years  elapsed  between  the  maturity  of  the  note 
-and  the  institution  of  the  action  thereon,  the  five  years'  statute  of  limitation 
4)arred  a  recovery. 

Upon  the  trial  of  the  case  the  lower  court  rendered  judgment  sustaining 
the  plea  of  limitation  and  dismissing  the  action.  An  appeal  was  taken  from 
that  judgment,  and  on  November  20,  1899,  this  court  held  that  the  note  was 
not  on  the  footing  of  a  bill  of  exchange,  and,  therefore,  that  the  action  was 
not  barred  by  the  flva years'  statute  of  limitation.  Consequently  the  jndg- 
inent  of  the  lower  court  was  reversed  and  the  cause  remanded  for  farther 
proceedings.     (Louisville  Banking  Co.  v.  Buchanan,  107  Ky.,  125.) 

After  the  return  of  the  case  to  the  lower  court,  to  wit:  December  2.  1899, 
Buchanan,  who,  during  the  pendency  of  the  appeal,  had  filed  his  petition  in 
bankruptcy  and  obtained  a  discharge  from  his  debts,  filed  a  supplemental 
answer  to  the  appellant's  petition,  in  which  he  pleaded  and  relied  on  bis 
'discharge  in  bankruptcy  in  bar  of  any  recovery  upon  this  note. 

On  February  26,  1900,  appellant  filed  a  reply  to  the  supplemental  answer, 
•in  the  second  paragraph  of  which  it  was  averred  that  his  discharge  in  bank- 
ruptcy did  not  release  Buchanan  from  the  payment  of  the  note  sued  on,  as 
be  procured  from  appellant  the  money  for  which  it  was  given  by  fraud,  and 
that  by  the  provisions  of  the  bankrupt  law,  as  well  as  by  the  terms  of  the 
discharge  itself,  that  instrument  does  not  operate  as  a  release  from  debts 
created  by  the  fraud  of  the  bankrupt.  A  demurrer  filed  by  Buchanan  to  the 
second  paragraph  of  the  reply  was  overruled,  and  he  thereupon  filed  a  re- 
joinder, in  the  third  paragraph  of  which,  limitation  was  pleaded.  It  being 
therein  alleged  that  the  fraud  complained  of  in  the  reply,  if  any  there  was, 
"•'was  committed  more  than  ten  years  before  the  filing  of  said  plaintiff's 
reply  *  *  *  and  that  more  than  ten  years  have  elapsed  since  plaintiff  dis- 
njovered  said  alleged  fraud." 

A  demurrer  to  this  paragraph,  and  also  a  motion  to  strike  it  out,  was 
filed,  but  both  were  overruled,  and  appellant  then  filed  its  surrejoinder,  the 
second  paragraph  of  which  controverted  the  plea  of  ten  years'  limitation  re- 
lied on  by  Buchanan.  The  third  paragraph  set  out  the  former  plea  of  the 
five-years  statute  of  limitation  made  by  Buchanan,  and  which  this  court 
-held  did  not  apply  to  the  note  sued  on,  and  relied  upon  the  decision  of  this 


court  as  an  adjudication  of  that  question,  and  a  bar  to  the  right  of  Bu- 
chanan to  rely  upon  the  ten-year  statute  pleaded  in  the  rejoinder.  The 
fourth  paragraph  recited  the  facts  relating  to  Buchanan's  discharge  in  bank- 
ruptcy, and  averred  that  it  was  not  until  then  that  appellant  could  plead 
the  fraud  of  Buchanan,  which  is  relied  on  only  In  avoidance  of  his  plea  of  a 
-discharge  in  bankruptcy. 

By  agreement  of  the  parties  the  case  was  submitted  to  the  judge  of  the 
lower  court  upon  the  Issues  of  res  judicata  and  limitation  raised  by  the 
pleadings,  and  as  evidence  upon  these  issues  the  pleadings  in  the  case  of  the 
Tjouisville  Banking  Co.  v.  Buchanan  &  Crowder,  &c.,  were  filed  and  made 
A  part  of  the  record. 

The  court,  upon  the  trial,  sustained  the  plea  of  limitation  and  dismissed 
the  petition.  Appellant  entered  motion  and  grounds  for  a  new  trial,  but 
the  motion  was  overruled,  and  he  complains  of  the  judgment  and  seeks  its 
reversal.  The  only  question  presented  by  the  record  for  our  consideration 
ds:  Did  Buchanan's  plea  of  ten  years' limitation  bar  a  recovery  upon  the 
notei'  It  may  be  remarked  that  section  17  of  the  present  bankrupt  act  ex- 
pressly excepts  from  the  discharge  that  may  be  granted  a  bankrupt,  debts 
•created  by  fraud.  Indeed,  it  does  not  seem  to  be  denied  by  counsel  for  ap- 
pellee that  If  the  money  for  which  the  note  was  executed  by  Buchanan  was 
obtained  by  fraud,  his  discharge  in  bankruptcy  did  not  relieve  him  from 
liability  upon  the  note.  The  sole  contention  on  behalf  of  his  administrator 
Is  that  there  can  be  no  recovery  by  appellant  upon  the  note,  because  the 
fraud  was  committed  more  than  ten  years  before  the  reply  complaining 
thereof  was  filed. 

Section  2616  of  the  Kentucky  Statutes  provides:  *  *  *  ''An  action  for 
relief  on  the  ground  of  fraud  or  mistake  *  •  *  shall  be  commenced  within 
:flve  years  next  after  the  cause  of  action  accrued. " 

Section  2519,  Kentucky  Statutes,  provides:  **In  actions  for  relief  for  fraud 
•or  mistake,  or  damages  for  either,  the  cause  of  action  shall  not  be  deemed 
to  have  accrued  until  the  discovery  of  the  fraud  or  mistake;  but  no  such 
action  shall  be  brought  ten  years  after  the  time  of  making' the  contract  or 
the  perpetration  of  the  fraud." 

It  is  manifest  from  the  language  of  the  statute,  supra,  that  both  refer  to 
actions  for  relief  on  the  ground  of  fraud  or  mistake. 

In  19  Am.  &  Eng.  Ency.  of  Law,  153,  it  is  said:  "The  statutes  (of  limita- 
tion) effect  remedies,  not  defenses.  But  the  word  'defenses,'  as  here  used, 
is  limited  to  matters  purely  of  defense,  and  does  not  embrace  matters  which 
firny  be  used  as  the  basis  of  a  counterclaim  or  a  cross  petition.  The  rule  is 
further  qualified  in  many  of  the  States  by  statutory  provisions  and  judicial 
decisions  to  the  effect  that  a  claim  sought  to  be  used  ns  a  set  off  can  not  be 
«o  pleaded,  unless  it  appears  that  it  was  not  barred  when  the  plaintiff's 
action  was  begun." 

We  have  examined  the  authorities  cited  by  counsel  for  appellant,  and  find 
that  they  support  the  doctrine  announced  in  the  above  quotation.  Among 
the  authorities  referred  to  Is  of  Amaker  v.  New,  38  S.  Car.,  28  L. 

R-  A.,  687,  the  facts  of  whir  to  be  as  follows:  One  Inabnet  being 

financially  involved  and  ur  his  debts,  in  1866,  made  a  voluntary 

conveyance  by  deed  of  80*  d,  all  he  owned,  to  his  son  in  law, 


Bennett,  in  trust  for  the  grantor's  wife  for  life,  witli  remainder  to  his  chil- 
dren. The  land  was  levied  upon  and  sold  in  1868,  under  nulla  bona  proceed- 
Inge  at  the  suit  of  Sistrunk,  a  creditor  of  Inabn^t,  at  which  sale  Sistrunk 
became  the  purchaser,  and  thereafter  got  possession  of  the  land.  Id  the 
.meantime  Inabnet  died  and  his  widow,  by  proceedings  in  and  judgment  of 
.  the  probate  court  was  allotted  in  1869  as  dower  158  H  acres  of  the  300  acres  of 
land.  Sistrunk  died  in  1884,  and  the  158  V^  acres  of  land  were  included  \n 
partition  proceedings  between  his  heirs  and  was  sold  subject  to  the  widow's 
dower  to  Amaker  in  1835.  In  the  following  year  the  widow,  Mrs.  Inabnet,. 
died,  and  her  daughter,  Frances  New,  thereupon  took  possession  of  the 
dower  land.  Amaker  sued  in  ejectment  to  recover  the  land  of  Mrs.  New. 
claiming  it  under  his  deed  from  Sistrunk 's  heirs.  Mrs.  New  resisted  the 
recovery  of  the  land  by  Amaker  and  relied  upon  the  statute  of  limitation 
which,  in  South  Carolina,  is  six  years,  insisting  that  Amaker's  grantor,. 
Sistrunk,  should  have  sued  to  set  aside  the  voluntary  conveyance  within 
that  time  after  obtaining  his  title,  and  the  lower  court  so  adjudged.  But 
upon  appeal  to  the  Supreme  Court  of  the  State  that  tribunal  in  an  opinion 
by  Judge  Mclver,  said : 

'*The  plea  of  the  statute,  as  it  is  called  improperly,  as  I  think,  for  such  a 
plea  must  be  directed  to  the  cause  of  action  (set  forth  in  the  complaint),  is 
not  directed  to  the  plaintiff's  cause  of  action,  but  is  interposed  as  a  protec 
tion  against  an  attack  made  by  the  plaintiff  upon  the  defense  set  up  by  de- 
fendants. The  plaintiff  having  made  out  a  prima  facie  title,  as  shown  by 
the  refusal  of  the  motion  for  a  non  suit,  to  which  no  exception  was  taken, 
the  defendants  undertook  to  show  a  superior  title  In  themselves  under  the 
deed  in  question,  and  surely  the  plaintiff  was  entitled  to  show  any  defect 
in  that  deed  which  would  render  it  insufficient  to  vest  title  in ,  the  defend- 
ants, either  by  showing  that  it  was  not  under  'seal,  or  not  executed  in  the 
presence  of  two  subscribing  witnesses,  or  that  the  grantor  was  non  compos, 
or  that  it  was  not  recorded.  If  so,  why  may  it  not  also  be  shown  that  it 
was  void  for  fraud  f 

"I  do  not  understand  that  it  was  ever  the  rule  that  a  deed  or  other  instru- 
ment could  not  be  attacked  for  fraud  after  the  lapse  of  the  prescribed  time, 
in  any  way,  but  only  that  it  could  not  be  attacked  by  an  action  instituted 
for  that  purpose.  I  can  very  well  understand  how  the  law,  from  oonsidt* ra- 
tions of  public  policy,  may  forbid  one  from  invoking  its  aid  by  bringing  an 
action  to  set  aside  a  deed  for  fraud  after  the  time  limited  for  the  purpose, 
but  I  am  unable  to  understand  upon  what  principal,  either  of  law,  equity 
or  good  morals,  one  who  had  made  out  a  prima  facie  case  for  the  relief  he 
demands,  can  be  forbidden  from  showing  that  the  dttfense  set  up  against  his 
claim  is  founded  in  fraud,  simply  because  such  fraud  has  been  committed 
so  long  ago  as  to  bar  an  action  brought  to  obtain  relief  from  such  fraud: 
but  I  do  not  think  any  case  can  be  found  which  could  sustain  such  a  doc> 
trine." 

In  Jackson  v.  Plyler,  38  S.  Car.,  496,  the  same  doctrine  was  upheld,  and 
the  case  of  Amaker  v.  New.  supra,  cited  and  approved,  and  again  adhered 
to  in  Gaborth  v.  Gaborth,  47  S.  Car.,  12tt.  In  all  these  cases  the  facts  were, 
in  many  respects,  similar  to  those  of  the  case  at  b&T. 

We  also  find  the  courts  of  last  resort  of  Arkansas,  Indiana  and  California 


to  be  in  full  accord  with  the  Supreme  Court  of  South  Carol iua  upon  th& 
question  under  oonsideration.  (Rhea  y.  Bagley,  66  Ark.,  98;  Robinson,  Ac. 
T.  Glass,  94  Ind.,  211;  Hart  v.  Church,  126  Cal.,  471.) 

In  Hart  v.  Church,  supra,  it  appears  that  a  note  and  mortgaf^  were  exe- 
cuted by  Mrs.  Hart  through  the  compulsion  of  her  husband,  and  that  sh& 
subsequently  brought  suit  to  cancel  them.  By  cross  action  Church  set  up 
the  mortgage  and  asked  that  it  be  enforced.  To  which  Mrs.  Hart  answered, 
pleading  the  fraud  by  which  the  note  and  mortgage  were  procured  to  be 
executed  by  her.  Church  replied,  relying  on  limitation.  Upon  the  issues 
thus  presented  the  Supreme  Court  of  California  said:  **It  is  insisted  that 
the  complaint  itself  shows  a  lack  of  equity,  in  that  plaintiff's  delay  in  com- 
mencing her  action  for  cancellation  is  not  sufficiently  explained,  and  it  i» 
argued  that  the  same  omissions  which  render  her  complaint  defective  make 
her  defense  to  the  cross  complaint  upon  the  ground  of  fraud  itself,  insufS- 
oient.  It  is  true,  as  appellant  contends,  that  where  a  party  seeks  a  rescis- 
sion of  a  contract  he  must  act  wifch  promptness,  and  that  the  question  as  to 
whether  or  not  a  prompt  effort  to  rescind  must  depend  in  each  case  upon  it& 
own  peculiar  facts.  It  is  also  true  that  where  a  party  seeks  relief  upon  the 
C^und  of  fraud  or  mistake  the  action  must  be  commenced  within  three 
years  after  the  dlsoovery  of  the  facts  constituting  the  fraud  or  mistake,  but 
a  different  case  is  presented  where  the  party  who  has  procured  the  fraudu  - 
lent  contract,  or  who  seeks  to  take  advantage  of  it,  asks  to  have  it  declared 
valid  or  to  enforce  its  executory  terms,  and  is  thus  himself  asking  affirma- 
tive relief.  The  three  years'  statute  does  not  bar  the  defendant  in  such  » 
oase  from  objecting  to  the  validity  or  to  the  enforcement  of  the  contract 
upon  the  ground  of  fraud.  It  is  not  incumbent  upon  one  who  has  thus  been 
defrauded  to  go  into  court  and  ask  relief,  bdt  he^mayabide-  fats -time,  and  * 
where  enforcement  is  sought  against  him,  excuse  himself  from  performance 
by  proof  of  the  fraud.  Of  course,  in  such  a  case  he  incurs  the  risk  of  defeat 
by  the  intervention  of  the  rights  of  innocent  parties." 

While  this  court  has  never  decided  the  question  of  limitation  here  pre- 
sented upon  the  precise  state  of  case  now  before  it,  it  has  in  effect  held  that 
It  did  not  apply  in  a  practically  similar  case.  In  Avritt  v.  Russell,  23  Ky. 
Law  Rep.,  763,  it  appears  that  on  January  4,  1888,  Avritt  executed  to  Rus- 
sell his  note  for  $783.^6,  in  renewal  of  an  elder  note  and  due  bill  which  had 
theretofore  been  given  by  the  fornif^r  to  the  latter  upon  partial  settlements 
of  fees  growing  out  of  a  former  partnership  between  them  in  the  practice  of 
the  law. 

Subsequently  a  payment  of  $200  was  made  by  Avritt  upon  the  note  of 
$788.46;  some  time  after  which  he  learned  through  his  brother,  Samuel 
Avritt,  who  had  acted  as  his  agent,  that  Russell  had  collected  a  partnership 
fee  of  $1,866.70,  In  the  case  of  one  Holt,  Avritt 's  part  of  which  had  been  re- 
tained by  Russell,  In  payment  of  the  $733.46  note. 

''At  the  September  term,  1895.  appellant,  Avritt,  brought  suit  against  Rus- 
sell for  the  surrender  of  the  $788.46  note,  alleging  concealment  by  Russell  of 
the  fact  of  the  collection  of  the  Holt  fee,  and  that  the  note  was  executed  by 
Avritt  in  Ignorance  of  the  fact  that  he  y  it  Indebted  to  Russell,  seeking- 
also  a  recovery  of  the  amount  paid  on  )te,  which  was  averred  to  have 

been  paid  by  his  mistake  and  the  frar  ssell  in  withholding  the  true 
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«tate  of  the  firm's  account  from  him.  A  suit  was  also  brought  by  Sylvest^  r 
A.  Russell,  son  of  Judge  Russell,  against  appellant  upon  the  t73S.46  not^« 
it  4)eing  alleged  that  it  was  assigned  by  W.  E.  Russell  to  his  wife,  Sue  EL 
Russell,  and  by  her  to  S.  A.  Russell.  To  this  suit  a  plea  of  no  consideration 
was  Interposed,  it  being  averred  that  when  the  partnership  was  dissolved  it 
was  agreed  that  appellant's  share  in  all  fees  thereafter  collected  from  tbe 
unfinished  business  of  the  firm,  should  be  applied  to  the  discharge  of  the 
notes,  and  the  surplus  accounted  for,  to  appellant.  A  plea  of  the  statute  of 
limitation  was  interposed  by  appellees,  the  Russells,  upon  the  theory  thAt 
relief  was  sought  by  appellant  against  fraud  or  mistake  as  to  the  date  of  the 
•collection  of  the  Holt  fee." 

The  plea  of  limitation  made  by  Russell  was  to  the  defense  interposed  by 
Avritt  that  it  was  procured  by  fraud.  The  two  suits  between  the  parties, 
the  one  brought  by  Avritt  and  the  other  by  S.  A.  Russell,  we^  consolidated 
and  tried  together.  The  issue  was  whether  Avritt  owed  the  note.  His  de- 
fense was  that  the  note  had  been  procured  by  fraud,  to  which  limitation 
was  pleaded  by  Russell.  As  to  the  plea  of  the  statute  of  limitation  this  court 
«aid:  "The  statute  of  limitation  in  our  judgment  has  no  application  what- 
ever  in  this  case.  It  is  not  sought  here  to  set  aside  or  annul  any  transaction 
€ks  of  the  date  of  the  collection  of  the  Holt  fee.  Had  the  new  note  not  been 
executed  the  plea  would  have  been  a  plea  of  paynient.  As  a  new  note  was 
^executed  the  plea  relied  upon  was  the  plea  of  no  oonBideratlon,  to  which  the 
statute  of  limitation  is  equally  Inapplicalbe."    *    *    • 

In  the  case  at  bar  the  statute  of  limitation  can  not,  in  our  opinion,  be  re- 
lied  on  to  defeat  a  recovery  upon  the  note.  In  fact  it  is  not  pleaded  against 
the  note,  but  by  Buchanan  for  relief  against  his  own  fraud.  The  action  ia 
not  one  to  obtain  relief  on  the  ground  of  fraud  or  mistake,  but  to  recover 
f6,700  evidenced  by  a  note.  The  payors'  defense  is  that  judgment  can  not  go 
■against  him  because  he  has  been  relieved  of  all  liability  upon  the  note  by 
reason  of  his  discharge  in  bankruptcy,  which  instrument  is  formally  pleaded 
And  filed.  In  avoidance  of  the  discharge  in  bankruptcy,  appellant  pleads 
the  alleged  fraud  committed  by  Buchanan  in  obtaining  the  money  for  which 
the  note  was  executed,  and  that  by  reason  of  such  fraud  the  discharge  in 
bankruptcy  does  not  operate  as  a  release  to  Buchanan,  and  for  the  purpose' 
of  making  his  discharge  effective  as  to  the  note,  the  latter  pleads  that  the 
fraud  of  which  complaint  is  made  was  committed  more  than  ten  years  before 
the  present  lug  of  the  complaint,  and,  therefore,  can  not,  by  reason  of  the 
statute  of  limitation,  be  relied  on  toelclude  the  note  sued  on  from  the  opera- 
tion of  the  discharge  in  bankruptcy. 

The  action  not  being  bottomed  on  fraud  or  mistake,  the  fraud  of  Buchanan 
did  not  affect  the  validity  of  the  note  sued  on,  but  only  the  question  of 
whether  he  was  relieved  of  liability  thereon  by  the  discharge  in  bankurptcy. 
It  was  not  necessary  to  allege  or  prove  the  fraud  in  order  to  recover  on  the 
note.  That  question  was  injected  into  the  case  to  avoid  the  discharge  in 
bankruptcy,  but  for  which  it  would  not  have  been  mentioned.  It  seems  to 
us,  therefore,  that  the  plea  of  limitation  in  this  case  goes  not  to  the  cause  of 
action,  but  is  directed  to  the  defense. 

We  have  examined  the  authorilies  cited  in  support  6f  the  contention  of  ap- 
pellee, but  do  not  find   that   they  militate  against  the  conclusions  herein 


on  as  agatnst  any  new  or  additional  oaaae  of  action  that  may  be  set  up  by 
way  of  amendment  in  a  pending  action,  and  time  computed  up  to  the  intro- 
duction of  the  new  matter.  But  no  new  cause  of  action  was  brought  into 
this  case,  as  already  explained.  The  fraud  of  Buchanan  does  not  constitute 
a  new  cause  of  action,  but  is  only  pleaded  as  against  and  in  avoidance  of 
the  discharge  in  bankruptcy,  hence  the  rule  announced  in  the  cases  cited  hy 
counsel  for  appellee  is  inapplicable. 

It  is.  however,  insisted  for  appellee  that  the  case  of  Treadway  v.  Pharis,. 
90  Ky.,  604,  fully  sustains  the  plea  of  limitation  made  in  this  casf.  We  do 
not  think  so.  It  will  be  found  in  that  case  that  the  action  was  instituted 
by  the  appellant's  children  and  heirs  at  law  of  Pharis  by  his  first  wifo 
against  his  children  and  heirs  at  law  by  bis  second  wife,  the  latter  also 
being  made  a  defendant,  for  a  division  of  his  lands  fairly,  but  in  such  man- 
ner as  to  exclude  a  tract  of  fifty-eight  acres  conveyed  to  the  decedent  in  1848, 
by  one  Tarleton  Embrey,  which  Xhey  prayed  be  adjudged  to  belong  to  them 
to  the  exclusion  of  the  decedent's  second  wife  and  children  born  to  him  by 
her.  The  ground,  as  averred  in  the  petition  upon  which  appellants'  based 
their  exclusive  right  to  the  tract  of  fifty-eight  acres  was,  that  '*the  consid- 
eration was  paid  to  Embrey  out  of  the  estate  of  their  mother,  and  that 
though  there  was  an  agreement  betwt^en  her  and  their  father  the  deed 
therefor  was  to  be  made  to  her,  he  fraudulently  an<l  without  her  knowledge 
or  consent  procured  same  to  be  conveyed  to  himself." 

The  plea  of  the  statute  of  limitation  set  up  by  way  of  defense  to  the  claim 
of  appellants  to  the  sole  ownership  of  the  fifty  eight  acres  was  sustained  by 
the  lower  court  and  affirmed  by  this  court  in  an  opinion  by  Judge  Lewis  for 
the  reason  that  ''as  the  ground  of  relief  is  the  alleged  fraud  of  their  father 
in  causing  the  deed  to  be  made  to  himself  instead  of  their  mother,  th(>y  had 
a  cause  of  action,  if  ever,  upon  her  death,  and  not  having  sued  within  either 
fi^e  or  ten  years  thereafter,  they  can  not  now  maintain  an  action  to  set  aside 
the  deed  which  has  to  be  done  before  they  can  recover  the  land.  While  they 
could  not  recover  the  land. during  the  lifetime  of  their  father,  there  was 
nothing  to  prevent  institution  of  an  action  to  set  aside  the  deed,  and  thereby 
change  the  character  of  his  claim  nnd  possession  from  that  of  absolute  own- 
ership to  a  tenancy  by  curtesy." 

It  will  be  seen  that  the  case  snpra,  in  so  far  as  it  was  sought  to  exclude 
the  last  wife  and  her  children  from  any  interest  in  the  fifty-eight  acres  of 
land,  was  an  action  for  relief  upon  the  ground  of  fraud,  it  being  distinctly 
averred  in  the  petition  that  the  fraud  of  the  father  caused  the  title  to  the 
land  in  which  the  money  of  his  first  wife,  plaintiff's  mother,  had  been  in- 
vested, to  be  conveyed  to  himself  without  the  knowledge  or  consent  of  the 
wife,  and  in  violation  of  the  agreement  that  it  should  be  conveyed  to  her. 
Therefore,  the  plea  of  the  statute  of  limittition  interposed  by  the  answer 
went  to  and  effected  the  cause  of  action  and  the  remedy. 

We  do  not  think  i  '  a  of  res  judicata  interposed  by  the  appellant  can 
be  sustained.    It  s<  >  Ije  based  upon  the  theory  that  because  this  court 

on  the  former  appe  that  the  five  years'  statute  of  limitation  relied  on 

at  that  time  by  B  n  as  a  Ijar  to  a  ncovery  upon  the  note  did  not  apr 

ply,  that,  therefor  sman  could   not  on   any  ground  whatsoever  again 


plead  limltatioD  in  this  case.  The  question  of  limitation  raised  and  decided 
on  tlie  former  appeal  was  as  to  tlie  flye-year  statute  relied  on  to  bar  the 
note,  which  it  was  alleged  had  been  plaoed  on  the  footing  of  a  bill  of  ex- 
ohange.  The  question  of  limitation  now  raised  is  a  separate  and  distincft 
matter,  which  arose  after  the  filing  of  Buchanan's  supplemental  answer,  aod 
because  of  appellant's  plea  that  he  had  procured  the  money  on  the  note  sued 
on  by  fraud,  and  thereby  prevented  his  discharge  in  bankruptcy  from  re- 
leasing him  from  liability  on  the  note.  While  for  the  reasons  hereinbefore 
indicat>ed  the  statute  of  limitation  can  not  be  relied  on  as  a  defense  to  the 
note,  or  in  avoidance  of  the  alleged  fraud  whereby  the  money  was  obtained 
thereon  by  Buchanan,  the  question  is,  in  our  opinion,  unaffected  by  the 
decision  of  this  court  on  the  former  appeal. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceedings  con- 
sistent with  the  opinion  herein. 


CITY  OF  LOUISVILLE  v.  CORLEY,  &c. 
(Filed  April  kO,  1904— Not  to  be  reported.) 

1.  Suspension  by  city  of  police  force — The  act  of  the  board  of  safety  in 
attempting  to  suspend  or  lay  off  the  detective  and  police  force  of  a  cicy  foi 
four  days  in  each  luonth.  was  an  illegal  and  void  act. 

2.  Same— Where  there  is  nothing  in  the  pay  rolls  showing  that  the  oflBcers 
of  a  city  accepted  suspension  for  a  certain  time,  the  signing  of  the  pay  rolls 
should  not  be  deemed  as  consenting  to  the  suspension,  and  they  are  not  es- 
topped by  reason  of  having  signed  the  pay  rolls  for  the  months  in  which 
they  suffered  the  diminution  of  their  pay. 

H.  L.  Stone  for  appellant. 

Barker  &  Woods  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Division. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  the  second  appeal  in  this  case.  The  opinion  on  the  former  appeal 
is  reported  in  23  Ky.  Law  Rep. ,  1782.  That  opinion  settled  all  the  legal 
questions  involved.  The  act  of  the  board  of  safety,  in  attempting  to  sus- 
pend or  lay  off  the  detective  and  police  force  of  the  city  for  four  days  in  each 
month,  was  an  illegal  and  void  act.  Under  the  charter  of  cities  of  the  first 
clasB,  this  power  is  alone  given  to  the  general  council.  On  the  return  of  the 
t^ivse  tbe  city  iimtli^  two  defensp^;  first,  thv  ^ui^pension  of  the  apivlWs  was  a 
DeoHSfiltj  fori-ed  un  th«  board  of  safi^ty  undtr  iit^ctlonis  3^3t)  and  2&2I,  Ken- 
tucky Statu t*^s,  bt^oause  of  un  insultii  k^nt.  appmiirlation  of  the  Keneinl  vovm- 
cll;  i?ecorid.  the  appdlffs  are  estop pt-d  fnuri  reaovt^Hog  atiythiug  by  reason 
of  thfir  havlrii?  ^lisn+^d  the  pay  rulls  fi>r  the  months  In  which  they  suff^r^ 
tbi^  diMsinutiuii  uf  rhi^ir  pi^y. 

As  to  the  tir^t  propngitioji,  evi^n  iidmitting  that  there  was  a  necessity  In 
Hu spending  the  pollcejiien  fur  a  few  days  in  ench  roonih  or  dl^harigin^  m 
portion  of  tbeuj  to  kHep  within  the  appnjpriation  for  the  pay  men  I  of  their 
miliirios,  the  board  of  safety  was  without  powpr  to  remeily  this  matt+^r.  This 
power  ex  listed  aionn  la  the  council,  Hectious  &i-£n  and  gS21  have  no  applica- 
tion t^j  the  quej^tloii  involved  in  this  action.     These  provisions  of  the  stat- 


DeiDff  vo  prevenc  ezLFayagance  on  ^ne  pun  oi  puoiic  uuioors.     xou  appoiicws 
derived  their  pay  by  reason  of  law  aod  not  by  contraot. 

The  caae  of  Hopkins  County  v.  The  St.  Bernard  Coal  Co. ,  24  Ky.  Law 
Rep.f  M4,  settles  this  question.  In  that  case  the  oounty  had  become  in- 
volved in  something  over  $10,000  for  the  payment  of  guards  authorized  and 
.appointed  under  section  1941a.  Kentucky  Statutes.  The  county  defended 
41  nd  one  of  its  defences  was,  this  liability  was  imposed  on  the  oounty  in 
violation  of  section  167  of  the  Constitution.  We  quote  that  part  of  the  sec- 
tion applicable:  "No  county,  city,  town, 'taxing  district  or  other  munici- 
pality shall  be  authorized  or  permitted  to  become  indebted  in  any  manner 
or  for  any  purpose  to  an  amount  exceeding  in  any  year  the  income  and 
revenue  provided  for  such  year  without  the  assent  of  two  thirds  of  the  voters 
"thereof  voting  at  an  election  to  be  held  for  that  purpose  and  any  indebted- 
ness contracted  in  violation  of  this  section  shall  be  void.  Nor  shall  such 
•contract  be  enforceable  by  the  person  with  whom  made;  nor  shall  such 
municipality  ever  be  authorized  to  assume  the  same."  The  court  in  that 
•case  in  commenting  upon  this  section  of  the  Constitution,  said:  "The  pro- 
hibition is  against  becoming  indebted  or  voluntarily  incurring  a  legal  lia- 
bility. The  words  'no  county  *  *  ♦  shall  be  authorized  or  permitted  to 
become  indebted,*  can  not  reasonably  refer  to  the  necessary  ex{)enses  of  the 
governmental  functions  of  the  county  which  are  compulsory  obligations  cast 
on  it  by  law,  but  only  to  that  class  of  debts  which  it  is  optional  with  the 
county  to  Incur.  Any  other  construction,  as  has  been  well  said,  would  de- 
stroy the  fundamental  safeguards  and  bulwarks  of  organized  society.  ♦  *  ♦ 
The  duty  of  preserving  public  peace  and  protecting  life  nnd  property  can 
not  be  avoided  because  the  income  provided  for  the  year  by  the  fiscal  court 
will  be  insufficient  to  pay  the  guards  provided  by  the  statutes.  It  is  the 
duty  of  the  fiscal  court  to  provide  a  sufficient  fund  for  this  puriMse  when 
the  necessity  arises,  if  it  has  not  been  provided  before.  It  was  not  the  pur- 
pose of  the  Constitution  to  disable  the  municipalities  of  the  State  from 
maintaining  the  public  peiceor  protecting  the  good  name  of  the  State." 

As  to  the  second  proposition,  appellant  pleaded  in  its  answer  that  appellees 

are  estopped  from  recovering  in  this  action  for  the  reason  that  they  signed 

the  pay  rolls  for  the  months  duiing  the  time  this  order  was  enforced  and  by 

reason  of  signing  same  accepted   the  reduction  or  suspension.    There  is 

nothing  in  the  pay  rolls  showing  that  they  accepted  the  suspension.    They 

were  made  out  in  the  usual  form  except  four  days  were  left  blank.    It  was 

not  proven   that  they  in   terms  accepted  or  consented  to  this  suspension. 

The  only  two  persons  who  spoke  on  this  subject  were  Tilford,  chairman  of 

the  board  of  safety,  and  Major  Gunther,  who  stated  in  substance  that  the 

proposition  of  this  suspension  was  reported  to  them  by  the  captains  of  police 

as  having  been  submitted  to  and  accepted  by  the  appellees.    This  was  only 

hearsay.     Not  a  witness  testified  that  the  appellees  or  any  one  of  them  ever 

acoeDted  or  consented   to  this  suspension.     By  the  order  of  the  board  of 

sa      y  to  the  chief  of  police  the  appellees  were  made  to  understand  that  it 

wi     3ne  alternative  or  the  other;   compliance  with  this  order  or  discharge 

the  force.      Under  such  circumstances  the  signing  of  the  pay  rolls 

Id  not  be  deemed  as  consenting  and  acquiescing  in  the  suspension,  on 

larti  of  appellees,  and  they  are  not  estopped. 

ler^fore,  the  judgment  of  the  lower  court  is  affirmed,  with  damages. 


(Filed  April  90,  1904— Not  to  be  reported.) 

1.  Lands— Patents— Pleading— In  an  action  by  appellants  again Kt  appellees, 
under  section  11  of  the  Kentucky  Statutes,  the  petition  was  defective  in  that 
it  failed  to  allege  that  appellants  were  in  possession  of  the  land  in  conkro- 
Tersy,  and  the  demurrer  should  have  been  sustained  to  the  paragraph  which 
set  out  ownership  of  the  land,  but  which  failed  to  aver  possession. 

2.  Same— It  was  error  to  sustain  a  demurrer  to  a  petition  which  alleged 
that  defendants  were  cutting  and  removing  timber,  confusing  boundary 
lines  and  destroying  marked  corners,  because,  for  this  trespass  an  action 
could  be  maintained  under  section  2361,  Kentucky  Statutes,  without  having 
the  actual  possession  of  the  land. 

James  Goble,  W.  S.  Harkins  and  R.  T.  Burns  for  appellants. 

J.  M.  York  and  J.  F.  Butler  for  appellees. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

The  appellants,  descendants  and  heirs  at  law  of  John  B.  Goff,  deceased, 
brought  this  action  against  appellees,  alleging  in  substance  that  iheir  an- 
cestor, John  B.  Goff,  obtained  a  patent  from  the  Commonwealth  of  Ken- 
tucky, dated  August  16.  1861,  granting  to  him  a  certain  tract  or  parcel  of 
land  containing  1,(X)0  acres  by  survey,  bearing  date  June  20,  1860,  the  patent 
giving  the  metes  and  bounds,  courses  and  distances,  closing  with  these- 
words:  "Including  in  said  bounds  2,700  acres  of  former  patented  land, 
which  is  excluded  in  the  calculation  of  the  preceding  plat."  Appellants  in 
their  petition,  then  gave  the  metes  and  bounds  of  twenty- three  parcels  of 
land  which  they  say  were  excluded  by  the  X);itent,  and  then  alleged  that  the 
appellees,  since  the  date  of  the  John  B.  Uoflf  patent,  and  within  its  bounds 
without  right,  surveyed  and  patented  six  parcels  of  land,  five  of  200  acres 
each,  and  the  other  of  150  acres.  They  then  averred,  "that  having  procured 
these  patents  as  on  vacant  and  unappropriated  land  and  have  thus  ca.<;t  a 
cloud  upon  the  title  to  the  land  of  these  plaintiffs,  and  are  now  giving  it. 
out  in  speech  that  they  are  the  owners  of  this  land,  and  thus  impairing  the 
value  thereof  and  otherwise  harassing  and  annoying  plaintiffs  in  the  nse 
and  occupation  of  the  same.  Plaintiffs  further  say  that  the  defendants^  O. 
B.  M.  Lowe,  Orrison  R  Lowe,  Jr.,  O.  R.  Lowe,  Sr.,  Lawyer  Lowe,  Hen- 
derson Scott  and  Thomas  Runyon  are  threatening  to  enter  upon  the  lands 
owned  by  these  plaintiffs  inside  of  the  grant  of  their  ancestor  and  outside  of 
the  exclusions  in  the  patent  and  to  cut,  remove  and  to  carry  away  the  tim- 
ber growing  upon  this  land;  that  the  same  is  its  chief  value  and  is  of  the- 
substance  of  the  Inheritance,  and  by  doing  so  great  and  irreparable  injury 
will  be  done  them,  which  could  not  be  compensated  for  in  damages;  that  in 
removing  the  timber  from  plaintiffs'  land  they  will  commit  numerous  and 
repeated  trespasses,  and  will  involve  the  plaintiffs  in  numerous  and  vexa- 
tious suits  of  law,  and  by  cutting  and  removing  the  timber  and  entering 
and  surveying  this  land  they  are  confusing  the  boundary  lines  of  plaintiffs* 
land  and  are  destroying  the  marked  corners,  line  trees  and  other  monuments 
of  title." 

The  appellees  filed   their  answer  in   two   paragraphs.     In   the   first  they 


purchase  and  inherltanoe  of  the  following  described  lands,  patented  Novein- 
ber  18,  1881,  and  giving  the  boundary  of  each  of  the  six  patents;  five  for  two 
hundred  each,  and  the  other  for  one  hundred  and  60  acres,  being  the  same 
six  boundaries  of  land  named  and  described  in  the  petition.  They  then 
denied  that  they  had  entered  upon  any  of  the  land  bounded  and  described 
in  the  appellants'  petition,  and  then  in  the  usual  terms  stated  that  they  and 
those  under  whom  they  claimed,  have  had  the  peaceable,  uninterrupted  and 
adverse  possession  of  the  last  named  six  surveys  of  land  for  more  than  flf teen* 
years  prior  to  the  bringing  of  this  action,  and  pleaded  the  fifteen  years'  stat- 
ute in  bar  of  appellants'  right  of  recovery. 

The  second  paragraph  of  the  answer  is  as  follows:  **The  Commonwealth: 
of  Kentucky  for  the  use  and  benefit  of  the  defendants,  O.  B.  M.  Lowe,  says 
for  further  answer  and  counterclaim  herein,  that  the  ancestor  of  plaintiiTs,. 
John  B.  Goff,  on  the  20th  day  of  June,  1860,  only  entered  and  paid  for  war- 
rants authorizing  the  entering  of  1,000  acres  of  vacant  and  unappropriated 
land  and  the  patent  issued  to  the  said  John  B.  Goft  only  called  for  and  con-- 
veys  to  him  1,000  acres  of  land,  but  through  fraud  or  mistake  (an  allegation, 
one  of  which  is  true,  but  defendant  does  not  know  which)  when  the  survey 
was  caused  to  be  made  and  when  the  patent  from  the  Commonwealth  of 
Kentucky  to  Johp  B.  Goff  was  caused  to  be  issued,  it  contained  by  metes- 
and  bounds  9,700  acres  outside  of  and  beyond  the  exclusions  called  for  in  the* 
patent,  and  that  plaintiffs'  ancestor  only  paid  for  a  suflSclent  amount  of 
treasury  warrants,  claims,  to  appropriate  1,000  acres  of  land  and  beyond  the- 
said  1,000  acres  the  patent  is  void  in  so  far  as  it  conflicts  with  defendants' 
land  as  described  in  the  first  paragraph  of  his  answer  and  counterclaim. 
Defendants  say  that  if  plaintiffs  should  be  required  to  begin  at  the  beginnings 
corner  of  their  survey  that  they  could  and  would  have  their  full  1,000  acres 
outside  of  the  exclusions  called  for  in  the  patent  before  they  reach  or  come 
in  conflict  with  the  land  described  in  the  first  paragraph  of  their  answer." 

Appellants  then  filed  a  demurrer  to  etujh  of  the  paragraphs  of  appellees' 
answer,  and  the  court  made  the  following  order  with  reference  thereto: 
''The  plain tiiff 8  produced  and  filed  demurrer  to  answer  of  defendants;  O. 
B.  M.  Lowe,  the  defendant,  then  insisted  on  demurrer  relating  back  to  the 
petition,  and  the  court  being  sufficiently  advised,  adjudges  that  the  demur- 
rer be  and  is  sustained  to  the  petition  of  the  plaintiffs,  and  the  patent  sued 
on  and  made  a  part  of  the  petition  is  void  upon  its  face  for  indefiniteness, 
and  the  court  adjudges  that  the  petition  be  dismissed." 

The  court  was  correct  in  sustaining  the  demurrer  to  the  first  paragraph  of 
appellants'  petition.  This  paragraph  was  instituted  by  authority  of  seotioD 
11  of  the  Kentucky  Statutes,  which  in  part  reads  as  follows:  "It  shall  and 
may  be  lawful  for  any  person  having  both  the  legal  title  and  possession  of 
lands  to  institute  and  prosecute  suit,  by  petition  in  equity  in  the  circuit 
court  of  the  county  where  the  lands  or  some  part  of  them  may  lie,  against 
any  other  person  setting  up  claims  thereto."    *    *    * 

It  was  not  only  necessary  for  appellants  to  allege  that  they  were  the  own- 
ers of  the  land,  but  also  that  they  were  in  the  possession  of  the  land.  Ap- 
pellants failed  to  allege  that  they  were  in  i '  session  thereof.    The  court 
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^lYen  tbem  leave  to  amend  ir  tney  nesireo. 

The  court  erred  in  sustaining  the  demurrer  to  the  second  paragraph  of  the 
:  fiatitlon.  By  it  appellants  alleged  that  appellees  were  cutting  and  remoYlnir 
(he  timber  and  were  confusing  the  boundary  lines  of  their  land  and  destroy- 
ing the  marked  corners,  line  trees  and  other  monument-s  of  title.  For  this 
trespass,  they,  as  the  owners  of  the  land,  oould  maintain  the  action  without 
having  the  actual  possession  of  the  land  at  the  time  it  was  committed.  Sec- 
tion d861  of  the  Kentucky  Statutes  reads  as  follows:  "The  owner  of  land 
may  maintain  appropriate  action  to  recover  damages  for  any  trespass  for  in- 
jury committed  thereon,  or  to  prevent  or  restrain  any  trespasses  or  other  in- 
.jury  thereto  or  thereon,  notwithstanding  such  owner  may  not  have  the 
actual  possession  of  the  land  at  the  time  of  the  commission  of  the  trespass." 

The  court  erred  in  adjudging  the  patent  void  upon  its  face  for  indefinite* 
ness.  The  patent  gave  the  metes  and  bounds,  courses  and  distances.  The 
exterior  of  the  patent  boundary  was  definite  and  made  certain.  The  prior 
patents  excluded,  amounting  to  2,700  acres,  were  Hot  described  or  dsfioedciii 
mnj  way,  and  we  suppose  for  this  reason  the  lower  court  declared  the  patent 
Told  upon  its  face,  but  this  court,  In  the  case  of  Hall  v.  Martin,  80  Ky.,  11, 
^kschaed  a  patent  valid  which  was  similar  in  all  respects  to  the  one  at  bar. 
In  that  case  the  court  said:  '*If  in  every  patent  that  contains  exclusions  it 
Is  necessary  to  describe  the  grant  excluded,  or  to  so  identify  it,  either  as  to 
^e  number  of  acres,  the  boundary,  or  by  giving  the  name  of  the  grantee  or 
the  patentee  of  the  elder  grant,  then  the  patent  to  McNew  is  void,  as  it  is 
allent  as  to  the  boundary,  the  number  of  acres  or  the  owners  of  the  excluded 
land.  We  perceive  no  reason  why  such  a  grant  should  be  held  void,  or  the 
.party  under  such  a  patent  denied  the  right  of  showing  title  in  himself  to  all 
ibat  the  exclusions  contained  in  the  grant.  The  burden  is  on  the  plaintiff 
In  such  a  case  to  show  that  he  is  outside  of  the  excluded  territory  and  en- 
croaching on  the  elder  grant  that  he  concedes,  by  the  patent  under  which  he 
'Claims,  to  be  superior  to  his."    (Frazier  v.  Frazler,  81  Ky.,  187.) 

The  only  other  question  to  be  determined  is  the  sufficiency  of  the  second 
.paragraph  of  appellees'  answer.  As  we  understand  it,  there  is  not  any  fact 
-alleged  in  it  that  would  render  the  patent  void  as  declared  by  any  statute  or 
■any  circumstances  that  the  statute  declares  to  be  fraudulent. 

In  the  case  of  Frazier  v.  Frazier,  supra,  a  patent  was  issued  for  900  acres, 
when  within  the  bounds  there  were  800  acres.  In  that  case  the  court  said : 
**It  is  not  necessary  to  decide  what  the  law  is  in  a  direct  proceeding  in  the 
name  of  or  by  the  Commonwealth  to  repeal  or  vacate  the  Field's  patent  for 
the  excess  of  100  acres;  it  \e  enough  for  us  to  say  In  this  case,  as  between  the 
parties,  the  patent  Is  eouclusive,  it  not  being  void  upon  its  face  or  shown  to 
be  fraudulent  or  void  because  in  contravention  of  any  statutory  law  specify- 
ing the  state  of  case  which  would  render  itivoid  or  fraudulent.  The  metes 
and  bounds,  courses  and  distances  from  which  the  true  quantity  of  the 
boundary  can  be  ascertained,  and  by  which  it  is  to  be  governed  in  constru- 
ing the  extent  of  the  conveyance  by  the  patent  from  the  Commonwealth, 
are  the  highest  and  best  evidence  of  the  number  of  acres  the  Commonwealth 
intended  to  convey,  and  they  must  control  a  general  statement  in  the  patent 
that  the  boundary  contained  200  acres.    The  State,  therefore,  having  parted 
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^^^Ith  the  title  to  the  800  acres  as  vaoant  land,  can  Dot  again  iasne  a  patent 
:Cor  any  part  thereof." 

For  these  reasons  the  judgment  of  the  lower  court  is  zeversed  and  the 
remanded  for  further  proceedings  consistent  herewith. 


TOWN  OF  CENTBAL  COVINGTON  v.  BU3SE  &  DBESSMAN. 

DRES3MAN  y.  BUSSE. 

(Filed  April  21,  1904— Not  to  be  reported. ) 

Towns  and  cities— Street  improTement— Where,  pursuant  to  an  ordinanoa 
requiring  the  south  half  of  Willow  street  to  be  improved  at  the  exclusive 
^ost  of  the  property  owners,  an  owner  of  lots  refusing  to  pay  the  warrant, 
in  an  action  by  the  contractor  against  both  the  owner  of  the  lots  and  the 
^Ity,  it  appearing  that  only  one-half  of  the  street  was  within  the  corporate 
limits  of  the  city,  it  had  no  authority  to  require  the  improvement  of  a  part 
not  in  the  city,  or  to  levy  a  special  tax  upon  the  abutting  lot  owners. 

O.  P.  Schmidt  and  T.  B.  Wise  for  appellants. 

S.  D.  Bouse  for  appellee  Henry  Busse. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  board  of  trustees  of  the  town  of  Central  Covington  on  the  17th  day  of 
August,  1901,  passed  an  ordinance  requiring  the  south  half  of  Willow  street 
to  be  graded,  macadamized  and  curbed  as  specified  in  the  ordinance,  at  the 
exclusive  cost  of  the  property  abutting  the  south  side  as  required  by  ^eotian 
^706  of  the  Kentucky  Statutes.    This  work  was  performed  by  the  appellant. 
Ben  Bressman,  under  contract  with  the  city,  in  accordance  with  the  plant 
and  specifications,  the  work  accepted  and  warrants  issued  apportioning  the 
oostof  the  improvement  among  the  abutting  property  holders,  as  required  by 
the  charter.    The  appellee,  Henry  Busse,  owned  two  lots  fronting  the  south 
side  of  the  street,  one  forty  and  the  other  seventy  feet,  which  were  charged 
^ith  9958  as  their  part  of  the  cost  of  the  improvement.    Having  refused  to 
pay,  Dressman  instituted  this  suit  against  both  Busse  and  the  town  of  Cen- 
tral Covington,  Asking  judgment  therefor  primarily  against  Busse,  but  in 
the  event  it  should  be  adjudged  that  he  was  not  entitled  to  a  judgment 
against  him,  then  against  the  town  of  Central  Covington  for  the  amount 
•due  him.    Busse  resisted  a  judgment,  first,  on  the  ground  that  the  assess- 
ment was  exorbitant  and  tlie  result  of  fraud  and  collusion  between  the  au- 
thorities of  the  town  and  the  plaintiff;  and.  second,  because,  as  he  alleges, 
the  northern  boundary  of  the  town  of  Central  Covington  runs  with  the 
oeuter  of  Willow  street  from  east  to  west  in  the  square  improved ;  and  that 
the  city  had,  under  section  S706  of  the  Kentucky  Statutes,  no  power  to  assess 
more  than  one- half  of  the  cost  of  improving  the  street  upon  an  abutting 
property  holder.    The  city  also  answered,  denying  any  liability  and  claim- 
ing that  the  property  of  the  defendant,  Busse,  was  liable  for  the  cost  of  the 
improvement. 

The  trial  judge  found  the  charge  of  fraud  was  not  sustained  by  the  proof, 
but  that  only  the  south  half  of  Willow  street  was  located  in  the  town  of 


the  towD  and  within  the  limits  of  the  city  of  Covington;  that  the  board  of 
trustees  could  only  assess  one-half  the  cost  of  the  improvement  of  the  street 
upon  the  abutting  property  holders  on  the  south  side  thereof;  that  as  the- 
assessment  of  the  cost  against  them  was  for  the  entire  cost  thereof,  and  the 
statute  did  not  authorize  an  apportionment  thereof  by  the  court;  that  plain- 
tiff's petition  as  against  Busse  should  be  dismissed,  but  he  gave  a  judgment 
against  the  town  of  Central  Covington  for  the  amount  claimed.  From  this- 
judgment  both^he  town  and  Dressman  have  appealed. 

The  record  discloses  that  the  boundary  line  between  the  city  of  Covington^ 
and  the  town  of  Central  Covington  is  the  center  line  of  Willow  street ;  and 
that  consequently  only  the  south  half  of  willow  street  is  within  the  corporate- 
limits  of  the  town.  On  this  account  the  board  of  trustees  of  Central  Cov- 
ington had  no  authority  to  require  the  improvement  of  the  north  half  of 
Willow  street,  or  to  levy  a  special  tax  upon  the  abutting  property  holders  on 
t^at  side  for  the  purpose;  but  as  only  the  south  side  of  this  street  was  re- 
quired to  be  improved  by  the  ordinance  and  only  the  oost  of  improving  thls- 
^  half  was  actually  assessed  against  the  abutting  property,  we  are  unable  to 
perceive  any  legal  ground  for  releasing  the  abutting  property  holders  from 
the  i>ayment  of  the  cost  thereof.  When  the  other  part  of  the  street  is  im- 
proved it  will  have  to  be  paid  for  by  the  abutting  property  holders  on  the 
north  side.  Section  8706  of  the  Kentucky  Statutes,  which  is  a  section  in  the 
charters  of  towns  of  the  sixth  class,  authorizes  the  board  of  trustees  to  im- 
prove the  street,  as  required  by  the  ordinance  in  this  case  at  the  exclusive 
odst  of  the  owners  of  lots  abutting  upon  the  proposed  improvement,  to  be 
equally  apportioned  among  them. 

For  reasons  indicated  so  much  of  the  judgment  as  denied  to  the  appellant, 
Dressman,  a  lien  upon  the  abutting  lots  of  Henry  Busse  is  reversed  and 
cause  remanded,  with  instructions  to  enter  a  judgment  subjecting  the  lots 
owned  by  him  to  the  payment  of  the  sums  assessed  against  them,  and  the 
judgment  against  the  town  of  Central  Covington  is  also  reversed  and  cause 
remanded,  with  instructions  to  set  this  judgment  aside,  and  for  other  pro- 
ceedings not  inconsistent  with  this  opinion. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  BOARD. 
(Filed  April  31,  1904— Not  to  be  i-eported.) 

1.  Passenger  on  freight  train  attending  on  stock— Thrown  from  car  by 
trainman— Somnambulism— The  injury  to  plaintiff  having  been  received 
between  Colesburg  and  the  tunnel,  and  as  there  is  no  testimony  that  the 
train  stopped  between  these  points,  there  can  be  no  escape  from  the  conclu- 
sion that  the  plaintiff  was  thrown  from  the  car  in  which  he  was  riding,  by 
some  of  the  trainmen,  or  that  while  in  a  state  of  somnambulism  or  noctam- 
bulisni  he  himself  untied  the  car  door  and  fell  out  of  the  oar. 

2.  Instructions— There  is  no  proof  upon  which  to  hypothecate  an  instruc- 
tion given  to  the  jury  authorizing  a  recovery  in  the  event  they  believed  the 
plaintiff  was  injured  by  being  thrown  from  the  train  by  other  fierson  than 
defendants'  agents  or  servants  in  charge  of  the  train,  or  that  they  negli. 
gently  permitted  any  other  person  to  do  so,  and  this  instruction  was  preju- 
dicial to  appellant.    The  instruction   should  have  been,  that  unless  they 
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\>ellerved  from  the  evidence  that  the  defendant's  employes,  or  some  of  them 
'In  charge  of  the  freight  train,  threw  the  plaintiff  oflf  that  they  should  find 
<(for  the  defendant. 

J.  A.  Mitchell  and  Ben  D.  Warfleld  for  appellant. 

B.  F.  Proctor  and  R.  L.  Greene  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

The  Louisville  &  Nashville  R.  R.  Co.  appeals  from  a  judgment  in  favor  of 
the  Appellee,  Lem  Board,  fur  personal  injuries  alleged  to  have  been  received 
"by  him  at  the  hands  of  their  servants,  whilst  a  passenger  on  one  of  their 
Xreight  trains  on  the  29th  of  September,  1901.  He  alleges  in  his  petition, 
that  whilst  such  passenger  "the  defendant,  its  agents  and  servants  in  charge 
-of  said  train  did,  with  gross  negligence,  throw  him  from  its  car  whilst  the 
train  was  in  motion,  or  did  permit  other  person,  to  him  unknown,  to  do 
8o;"  that  one  of  these  statements  of  fact  is  true,  but  that  he  did  not  know 
"Which.  The  defendant,  in  their  answer,  admit  that  the  plaintiff  was  riding 
in  one  of  their  freight  cars  as  an  attendant  in  charge  of  live  stock  belonging 
to  E.  R.  Bagby,  which  were  being  shipped  from  Louisville  to  Bowling 
Green  about  the  time  charged,  but  deny  that  he  was,  with  gross  nefcligenoe, 
or  at  all,  throw  from  such  car,  while  the  train  was  in  motion,  or  at  all,  by 
its  agent  or  servants;  or  that  they  permitted  him  to  be  so  thrown. 

In  a  second  paragraph  they  plead  contributory*  negligence.    The  plaintiff 
testified  that  on  the  S9th  of  September,  1901,  he  left  the  city  of  Louisville  on 
•one  of  appellant's  freight  trains  as  an  attendant  In  charge  of  seven  head  of 
cattle  and  a  horse  belonging  to  E.  R.  Bagby,  of  Bowling  Green,  after  1 
o'clock  at  night;  that  he  was  awake  until  he  arrived  at  Colesburg,  the  last 
station  before  the  big  tunnel;  that  after  leaving  this  station  he  and  another 
man  named  Taylor  took  off  their  coats  and  shoes,  made  down  their  pallet, 
pulled  the  door  to  and  tied  it  with  a  rope  on  the  inside;  that  he  laid  down 
•and  went  to  sleep,  leaving  a  lantern  burning  in  the  car;   that  shortly  after 
the  train  had  gotten  through  the  tunnel  and  Into  the  cut  on  the  south  side, 
he  was  awakened  by  two  men  dragging  him  from  the  car  by  his  legs;  that 
he  did  not  see  either  of  them  after  he  fell  off,  and  could  not  tell  whether 
•they  were  white  or  black  or  whether  they  were  railroad  men  or  not;  that  he 
walked  to  the  tunnel  hill  station,  and  informed  the  telegraph  operator  what 
had  occurred,  who  telegraphed  to  the  operator  at  Elizabeth  town,  and  re- 
quested him  to  get  his  coat,  hat  and  boots  off  the  train,  and  send  them  to 
him,  which   he  did,  and  that  he  went  on   to  Bowling  Green  in  a  passenger 
train  the  next  day.    The  statements  of  the  witness  as  to  tieing  the  car  door 
and  going  to  sleep  are  corroborated  by  the  witness,  Taylor.     The   railroad 
company  introduced  as  witnesses  the  conductor  and   three   brakemen    in 
charge  of  this  freight  train,  each  of  whom  testified  to  the  presence  of  the 
plaintiff  on  the  train,  and  that  they  did  not  know  that  he  had  gotten  off 
until  the  receipt  by  the  conductor  of  the  telegram  from  the  operator  at  the 
tunnel  hill  station.     They  all  emphatically  deny  having  thrown  him  off  or 
4ibali  there  was  any  other  persons  on  the  train  than  the  regular  crew  thereof, 
who  could  have  done  so. 
One  of  them  testifies  that  it  was  impossible  for  the  plaintiff  to  have  been 


on  line  Drain.  A.a  inert;  is  no  lesiiiniony  Dnac  une  Lrain  sioppea  oei^ween  V/Oies- 
burg  and  the  point  where  the  accident  occurred,  we  think  there  can  be  no 
escape  from  the  conclusion  that  the  plaintiff  was  thrown  from  the  car  by 
some  of  the  agents  or  servants  of  the  railroad  company  in  charge  thereof,  or 
that  while  in  a  condition  of  somnambulism  or  noctambulism  he  himself 
untied  the  car  door  and  walked  or  fell  out  of  the  car. 

There  is  no  proof  on  which  to  hypothecate  the  second  instruction  giTen  to 
the  jury  authorizing  a  recovery,  in  the  event  that  they  believed  that  the 
plaintiff  was  injured  by  being  thrown  from  the  train  by  other  person  than 
defendant's  agents  or  servants  in  charge  thereof,  or  that  they  negligently 
permitted  any  other  person  to  do  so.  We  think  this  instruction  was  errone- 
ous and  prejudicial  to  the  substantial  rights  of  the  defendant  and  the  jury 
Bhould  have  been  instructed  on  this  point  that  unless  they  believed  from  the 
evidence  that  the  defendant's  employes  or  some  of  them  in  charge  of  the 
freight  train  threw  the  plaintiff  off  that  they  should  find  for  the  defendant. 

For  these  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


CHAPMAN,  &o.  V.  HALEY. 
.(Filed  April  31,  1904.) 

1.  Illegal  oontrrfot— Money  furnished  to  buy  oounfterfelt  money— Appellee 
gave  George  Chapman  $800  In  money  upon  a  promise  by  C.  to  sell  him  $8,00(^ 
in  *'good"  money  which  he  was  to  bring  to  him  in  a  few  minutes,  but  did 
not  deliver,  the  appellee  evidently  understanding  he  was  purchasing  coun- 
terfeit money.  Held— The  contract  was  void  and  appellee  can  not  recover 
the  money  paid  by  him  in  pursuance  of  this  criminal  conspiracy. 

2.  Appeals— Jurisdiction  of  Court  of  Appeals— Upon  a  trial  in  the  lower 
court  to  set  aside  a  deed  made  to  the  wife  of  C.  on  the  ground  that  the  land 
was  paid  for  by  the  money  of  appellee  which  was  fraudulently  obtained  by 
C,  the  lower  court  adjudged  the  deed  void  and  gave  a  personal  judgment 
against  C.  for  $175.  Held— That  the  judgment  setting  aside  the  deed  be  re- 
versed and  the  court  would  reverse  the  personal  judgment  against  C,  but 
under  the  authority  of  the  case  of  Khodes  v.  Frankfort  Chair  Co.,  decided 
March  19,  1904,  the  appeal  being  for  1175,  must  be  dismissed  for  want  of 
jurisdiction. 

W.  R.  Ramsey  and  £.  H.  Johnson  for  appellants. 

T.  J.  Coyle  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  appellee  to  recover  of  appellant,  George 
Chapman,  the  sum  of  $300,  alleged  to  have  been  given  him  by  appellee  to  be 
invested  in  some  manner,  not  stated  in  the  petition,  and  which  he  had 
fraudulently  converted  to  his  own  use,  and  failed  and  refused  to  pay  over  or 
return  to  appellee.  As  an  ancillary  remedy,  an  attachment  was  sued  out 
and  levied  upon  a  small  tract  of  land  situated  in  Laurel  county,  Kentucky,, 
the  title  of   which  was   in   Gertie  Chapman,  the  wife  of  George  Chapman^ 
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The  wife  was  made  a  defendant,  and  the  allegation  made  against  her  tha^ 
the  land  was  purohased  with  the  money  of  which  appellee  had  been  de- 
frauded, and  the  prayer  was  made  that  the  conveyance  to  the  wife  should  b» 
cancelled  the  land  sold,  and  the  proceeds  applied  to  the  repayment  of  appel- 
lee's debt. 

Sei)arate  answers  were  filed  by  the  husband  and  wife,  placing  in  issue  all 
of  the  material  allegations  of  the  petition.  A  judgment  was  rendered  hy 
the  chancellor  awarding  a  personal  judgment  against  George  Chapman  for- 
1175,  sustaining  the  attachment  levied  upon  the  land,  cancelling  the  convey- 
ance to  the  wife,  and  subjecting  it  to  the  payment  of  appellees'  debt.  TroiOi 
this  judgment  both  husband  and  wife  have  api)ealed. 

Appellee's  evidence  revealed  the  following  state  of  facts  upon  which  lie* 
predicated  his  right  to  the  judgment  he  obtained.  About  five  years  before 
the  institution  of  this  action,  api)ellant,  who  lived  in  Laurel  oounty,  came 
to  the  home  of  appellee,  in  Madison  county,  and  there  proposed  to  him  that 
if  he  would  meet  him  in  Cincinnati,  O.,  he  would  sell  to  him  $8,000  of 
**good"  money  for  the  sum  of  l«SCO.  This  proposition  was  accepted  by  ap- 
pellee, who,  not  having  the  $800,  took  two  of  his  neighbors  into  his  goldei^ 
venture,  each  of  whom  contributed  $69.50.  In  pursuance  of  this  arrange- 
ment, appellee  met  appellant  in  Cincinnati,  in  a  small  room,  at  night,  ancfe 
there  turned  over  to  him  the  sum  of  $800,  relying  upon  the  word  of  the  latter- 
to  return  in  fifteen  or  twenty  minutes  with  the  promised  $3,000  pf  "good"^ 
money  in  exchange  for  his  $800.  To  his  great  surprise,  appellant  failed  to 
return,  and  appellee  neither  saw  nor  heard  of  him  again,  until  just  prior  to 
the  institution  of  this  action;  that  appellee  fully  understood  that,  under  the 
oontraot,  he  was  to  purchase  counterfeit  money  from  appellant  can  not  be 
doubted.  The  following  excerpts  from  his  evidence,  as  shown  by  the  bill  of 
exceptions,  will  fully  illustrate  what  he  knew  of  the  moral  quality  of  the 
transaction:  ''He  (Chapman)  told  me  he  would  give  me  $8^000  for  $800,  andi 
showed  ine  the  kind  of  money.  He  told  me  there  was  a  firm  in  Cincinnatt' 
that  had  this  money,  and  he  was  one  of  the  members.  He  was  to  get  me- 
$3,000  for  $300.  I  gave  him  the  $&00.  He  showed  me  new  bills,  one  12  and  a. 
$20,  and  I  think  a  $5  and  a  $10,  and  he  had  plen4^y  of  it,  apparently.  The 
money  I  was  to  get  was  to  be  just  like  those  he  showed  me.  Silver  certifi- 
cates and  not  counterfeit.  I  gave  him  the  $800  in  Cincinnati,  I  gave  it  to 
him  ii|  the  night.  No  one  was  present  at  the  time  I  gave  it  (the  money)  to 
him.  We  were  in  a  little  room  where  there  was  a  light,  and  I  counted  the- 
money  out  to  Mr.  Jones,  as  I  thought  then." 

^'Q.  Was  there  any  agreed  time  as  to  when  he  was  to  return  with  yonr- 
$8,000?" 

''A.  He  told  me  to  sit  down  here  on  the  walls  of  the  waterworks,  and  be 
would  step  right  across  the  street  here,  and  would  get  it  and  be  back  lib 
twenty  minutes,  and  he  never  returned." 

In  answer  to  a  question  regarding  the  character  of  the  money,  appellee 
stated  that  ''he  (Chapman)  told  me  it  was  good  money,  and  said  there  waft 
only  one  trouble  about  this  money,  and  that  was,  when  deposited  in  bank, 
two  numbers  running  of  the  same  date  might  be  detected  in  that  way.  He 
said  that  was  the  only  trouble." 

'*Q.  What  did  you  understand  there  was  wrong  with  that  money  that  bank- 
ers might  detect?" 
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"A.  Just  only  what  he  said  about  the  numbers.  I  did  not  doubt  the 
money  at  all." 

**Q.  Did  you  really  believe  that  you  were  going  to  get  13,000  good  and 
lawful  money  for  $300?" 

"A.  Yes,  sir." 

It  is  unnecessary  to  say  that  this  conspiracy  between  these  two  men  to 
purchase  counterfeit  money  constituted  an   illegal  contract,  and  was  void. 

The  possession  of  counterfeit  money  for  the  purpose  of  circulation  consti- 
tutes a  crime  both  under  the  Federal  and  State  Statutes.  The  question,  as 
to  whether  or  not  appellee,  who  was  equally  guilty  with  appellant,  can  re- 
cover  the  money  paid  by  him  in  pursuance  of  this  criminal  conspiracy  is 
the  first  question  for  adjudication. 

In  the  case  of  Klmbrough  v.  Lane,  11  Bush,  556,  the  contract  was  for  the 
payment  of  $3,000  to  secure  the  dismission  of  an  indictment  against  Lane 
for  a  felony.  In  affirming  a  judgment  dismissing  the  petition  in  the  action 
wherein  it  was  sought  to  recover  the  $3,000,  this  court  said:  "It  is  sufficient 
to  say  on  this  point  that  the  rule  of  law  inhibiting  such  contracts  was  not 
made  for  the  benefit  of  the  obligors.  The  courts  will  not  enforce  such  con- 
tracts, because  they  are  leveled  at  the  safety  and  repose  of  society,  and  are 
calculated  to  shield  the  guilty  from  punishment  and  leave  them  free  to  prey 
upon  the  public.  If  money  is  paid  upon  such  a  contract,  the  courts  will  not 
aid  in  recovering  it  back;  they  will  leave  both  parties  in  the  exact  position 
In  which  they  have  placed  themselves." 

In  the  case  of  Gray  v.  Roberts,  2  A.  K.  Marsh,  209,  it  Is  said:  "If  both 
imrties  are  equally  guilty  of  a  breach  of  the  law,  a  court  of  justice  cannot 
Interpose  to  aid  in  behalf  of  either;  for  it  is  a  settled  rule  that  in  pari  delicto 
potior  est  conditio  defendantis."    *    *    * 

In  the  case  of  Davezac  v.  Seller,  12  Ky.  Law  Rep.,  599,  the  Superior  Court, 
through  Judge  Barbour,  said:  "But  aside  from  the  question  of  mistake,  we 
-are  of  the  opinion  that  where  property  is  sold  at  a  judicial  sale,  and  agree- 
ment by  the  purchaser  to  give  one  an  interest  in  it,  or  some  benefit  if  he 
will  not  object  to  the  confirmation  of  the  sale,  is  void  as  against  public 
policy.  The  effect  of  it  *s  to  prevent  fair  competition  and  to  sacrifice  the 
property  of  the  debtor.  As  the  money  sought  to  be  recovered  in  this  case 
was  voluntarily  paid,  under  such  an  agreement,  it  can  not  be  recovered 
back."  , 

In  the  case  of  Smith  v.  Richmond,  24  Ky.  Law  Rep.,  1117,  it  appeared  that 
the  plaintiff  was  running  a  lottery  offlct*  in  Cincinnait,  O.,  and  that  to  un- 
lawfully obtain  immunity  at  the  hands  of  the  officers  of  the  law,  he  paid 
Richmond,  from  time  to  time  during  a  period  of  seven  years,  various  sums 
aggregating  $16,075.  These  sums  were  pocketed  by  Richmond,  and  not  paid 
over  to  the  police  authorities,  as  agreed.  In  affirming  a  judgment  dismis- 
sing the  petition  seeking  a  recovery  of  the  money  so  paid,  this  court  said: 
*'To  allow  the  appellant  to  recover  in  this  case  would  be  in  effect  saying  to 
all  parties  that  you  can  go  on  with  reasonable  safety,  furnish  money  to  a 
person  for  Illegal  and  criminal  purposes,  and  after  you  have  derived  the 
benefit  therefrom,  sue  the  so  called  agent  and  recover  back  the  money,  unless 
he,  perchance,  was  able  to  prove  to  the  satisfaction  of  the  court  that  he.  In 
like  manner,  had  paid  over  the  money  for  the  said  unlawful  purpose.     As 
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before  stated,  we  do  not  think  that  Richmond  was  the  agent  of  plaintiff  in 
the  legal  sense  of  agency,  but  was  simply  one  of  the  partners  in  crime;  and 
we  know  of  no  court  that  has  ever  sustained  a  suit  of  one  partner  for  an 
accounting  of  the  money  invested  in  an  unlawful  purpose,  especially  if  such 
purpose  was  to  violate  the  criminal  law  a  of  a  State  and  shield  offenders  from 
punishment  or  corrupt  public  officers." 

In  the  case  of  Central  Trust  and  Safe  Deposit  Co.  t.  Respass,  23  Ky.  Law 
Hep.,  1901,  Bespass  and  Sharp  were  partners  in  "book  making,"  which  was 
an  arrangement  by  which  the  partners  carried  on  a  betting  business  on 
horse  races,  and  they  also  owned,  in  partnership,  a  racing  stable.  Sharp 
died  suddenly,  having  in  his  possession  at  the  time  $4,724  of  the  firm's 
money,  which  had  not  been  divided  at  the  time  of  his  death.  The  trust 
•company  qualified  as  his  executor,  and  Respass  brought  a  suit  against  it  for 
a  division  of  the  money  constituting  the  "l)ank  role."  In  reversing  the 
judgment  of  the  lower  cou.rt,  this  court,  through  Judge  DuRelle,  delivered 
an  opinion  reviewing  the  authorities  on  the  subject  in  hand,  and  fully  SU8« 
taining  the  doctrine  of  the  cases  hereinbefore  recited,  and,  among  the  cases 
reviewed,  is  one  peculiarly  analagous  to  that  at  bar,  of  which  it  was  thus 
said :  "One  of  the  most  interesting  cases  upon  this  subject  is  that  of  £verett 
V.  Williams,  the  celebrated  highwaymen's  case,  an  account  of  which  is  given 
in  9  L.  Q.  R.,  197.  That  was  a  bill  for  an  accounting  of  a  partnership  busi- 
ness of  highwaymen,  though  the  true  nature  of  the  partnership  was  veiled 
in  ambiguous  language.  The  bill  set  up  the  partnership  between  defendant 
and  plaintiff,  who  was  'skilled  in  dealing  in  several  sorts  of  commodities;' 
that  they  'proceeded  jointly  in  the  said  dealing  with  good  success  on 
Houndslow  Heath,  where  they  dealt  with  a  gentleman  for  a  gold  watch;' 
that  defendant  informed  plaintiff  that  Finchley  'was  a  good  and  convenient 
place  to  deal  in,'  such  commodities  being  'very  plenty'  there,  and  if  they 
were  to  deal  there  'it  would  be  almost  all  gain  to  them;'  that  they  accord- 
ingly 'dealt  with  several  gentlemen  for  divers  watches,  rings,  swords,  canes, 
hats,  clocks,  horses,  bridles,  saddles  and  other  things,  to  the  value  of  200£ 
and  upwards;'  that  a  gentleman  at  Black  Heath  had  several  articles  which 
defendant  thought  'might  be  hnrt  for  little  or  no  money  in  case  they  could 
prevail  on  the  said  gentleman  to  part  with  the  said  things;'  and  that  'after 
some  small  discourse  with  the  said  gentleman  said  things  were  dealt  for  at 
a  very  cheap  rate. '  The  dealings  were  alleged  to  have  amounted  to  2,(KX)£ 
and  upwards.  This  case,  while  interesting  from  the  views  it  gives  of  the 
audacity  of  the  parties  and  their  solicitors,  sheds  little  light  upon  the  legal 
question  involved,  for  the  bill  was  condemned  for  scandnl  and  impertinence. 
The  solicitors  were  taken  into  custody  and  'fyned'  50£  each  for  'retiecting 
upon  the  honor  and  dignity  of  this  court;'  the  counsel  whose  name  was 
signed  to  the  bill  was  required  to  pay  the  cost,  and  both  the  litigants  were 
subsequently  hanged  at  Tyburn  and  Maidstone,  respectively,  while  one  of 
the  solicitors  was  transported." 

As  appellant  does  not  seem  to  require  the  super^'lsing  care  of  a  committee 
to  conduct  his  case,  his  naive  declaration  that  he  lielieved  he  was  to  get 
f3,(XM)  "in  good  money"  f or  f SOO  in  old,  worn  government  bills,  may  be  re- 
garded as  apocryphal;  although  we  can  not  but  sympathize  with  the  pleas- 
ing simplicity  with  which  he  ignores  the  patent  fact  that  the  goodness 
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of  the  **Dew8ilTer  oertiflcates, "  barring  the  peccadillo  as  to  the  ''nnmben/' 
oon?tltute  their  chief  bane,  and  affords  a  constant  ground  for  the  watchful 
anxiety  on  the  part  of  the  goTernment  detectives;  and  the  same  may  be  said 
of  the  untutored  faith  with  which  he  watched  in  vain  for  the  promised  re- 
turn of  his  cotenant  in  crime.  Taken  as  a  whole,  we  do  not  belicTe  the 
books  disclose  a  parallel  in  audacity  to  the  case  at  bar,  saving  always  the 
history  of  the  dark  lantern  firm  of  Houndslow  Heath  detailed  above ;  that  a 
like  judgment  did  not  overtake  parties  litigant  here  as  dissolved  the  ancient 
partnership,  marks  the  lapse  of  our  modern  procedure  from  that  vigorous 
integrity  with  which  the  ancient  Judges  administered  the  common  law  in 
its  primitive  virtue. 

In  the  Am.  &  Kng.  Encycl.  of  Law,  volume  16,  page  1001,  the  rule  is  thus 
stated :  "And  so  when  mone5  is  paid  on  an  illegal  contract  or  personal  prop- 
erty is  transferred,  the  aid  of  the  law  can  not,  as  a  rule,  be  invoked  for  its 
recovery,  although  the  other  party  refuses  to  perfonn  his  part  of  the  con- 
tract. ' ' 

Under  the  foregoing  authority,  we  would  reverse  this  judgment  as  a  whole, 
but  for  the  fact  that  the  personal  judgment  against  George  Chapman  is  for 
only  $175,  which  is  less  than  the  jurisdictional  sum  provided  by  the  statute 
regulating  appeals  to  this  court;  under  the  authority  of  the  case  of  Rhodes 
V.  Frankfort  Chair  Co.,  decided  March  17, 1904,  ante  — ,  his  appeal  must  be 
dismissed  for  want  of  jurisdiction.  The  judgment  as  to  Gertie  Chapman  is 
reversed,  with  directions  to  set  aside  the  judgment,  and  dismiss  the  petition 
as  to  her. 


REGISTER  NEWSPAPER  CO.,  &c.  v.  YEISER,  MAYOR,  &c. 

(Filed  April  21,  1004.) 

Sale  of  city  tax  bills— Advertising  Fale— Mandamus— Official  newspaper— 
Under  sections  8186  and  8187,  Kentucky  Statutes,  part  of  the  charter  of  sec- 
ond class  cities  providing  for  the  sale  by  the  city  treasurer  of  unpaid  tax 
bills  at  public  auction  at  the  door  of  the  courthouse  or  city  building,  notice 
of  which  sale  shall  be  advertised  by!  the  city  treasurer  for  at  least  two 
weeks  in  the  city's  official  newspaper,  the  plaintiff,  Register  Newspaper 
Co.,  being  admitted  to  be  the  city's  official  newspaper  has  the  right  by 
mandamus  to  require  the  city's  officer  to  discharge  the  duties  imposed  upon 
him  by  the  law. 

Hendrick  &  Miller  for  appellants. 

E.  H.  Puryear  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

Paducah  is  a  city  of  the  second  class.  Sections  3184,  3185,  8186  and  1887  of 
the  Kentucky  Statutes,  are  parts  of  the  act  for  the  government  of  cities  of 
the  second  class. 

Section  818*  fixes  the  dates  when  taxes  are  payable.  Section  8185  directs 
that  the  assessment  books  shall  be  delivered  by  the  auditor  to  the  city  clerk ; 
that  the  city  clerk  sliall  make  out  the  tax  bills,  deliver  them  to  the  auditor 
whose  duty  it  is  to  deliver  them  to  the  city  treasurer.     Under  the  foregoing 
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Bsctlons  the  taxes  are  due,  one-half  the  1st  of  June  and  the  other  half  the  Ist 
of  December  in  each  year.  Section  8186  provides  that  on  the  first  Monday  li> 
Islie  third  calendar  month  after  each  half  year's  bill  is  due  it  shall  be  re- 
trarned  to  the  treasurer.  Section  3187  provides  that  when  such  tax  bills  are^ 
retiurned  to  the  treasurer  it  is  his  duty  on  the  first  Monday  in  the  next 
-month  to  sell  at  the  courthouse  door  or  the  city  building  door  by  auction,  to 
"tiie  highest  and  best  bidder,  for  cash,  each  of  the  tax  bills,  unless  they  are^ 
in  the  meantime  paid  to  the  treasurer;  that  the  list  and  notice  shall  be  pub- 
lished for  at  least  two  weeks  in  the  city's  ofScial  paper.  The  owner  of  a  lot 
lias  the  right  to  redeem  a  tax  bill  within  one  year  of  the  tax  sale.  The  seo- 
liioii  then  provides  how  the  purchaser  may  enforce  a  tax  bill. 

It  will  be  observed  that  it  is  the  tax  bill  which  is  ordered  sold,  not  the  lot, 
except  it  may  thereafter  be  sold  for  the  tax  bill,  interest  and  penalty.  It  is 
expressly  stated  in  the  statute  that  after  each  one  half  year's  tax  bill  is  due 
and  unpaid  the  treasurer  Bhall  return  it  to  the  auditor.  It  is  equally  clear 
from  the  language  of  the  statute  that  **on  the  first  Monday  in  the  next 
month"  the  sale  shall  take  place.  The  language  employed  shows  that  the 
general  assembly  intended  that  a  one- half  year  tax  bill  should  be  sold.  The 
evident  intention  was  to  enforce  prompt  payment  of  the  taxes  due  the  city. 
The  Begister  Newspaper  Co.,  by  the  demurrer,  is  admitted  to  be  the  city's 
official  paper.  It  being  the  duty  of  the  city's  officer  to  advertise  the  sale  of 
property  for  taxes,  the  official  paper  has  the  right  to  require  him  by  man- 
damus to  discharge  the  duties  imposed  upon  him  by  law. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


COMMONWEALTH  v.  LAWSON. 

(Filed  April  21,  1904.) 

Homocide— Dying  declarations— Identity  of  accused— Controversy  as  to 
whether  any  declaration  was  made,  question  for  the  jury— On  the  trial  of 
Nev.  Lawson  for  the  murder  of  Josh  Faulkner,  a  witness  was  introduced  for- 
the  Commonwealth  who  testified  as  follows:  **John  Faulkner  was  my 
nephew.  He  was  shot  about  2  o'clock  at  night  and  died  the  next  night  of 
the  gunshot  wound.  About  two  hours  after  he  was  shot  I  went  to  his  house 
where  he  was,  and  he  said:  *I'm  killed  and  can  not  recover;'  I  asked  him 
who  shot  him  and  he  said,  'Nev.  Lawson  ehot  me. '  "  The  defense  introduced 
two  witnesses  who  testified  that  they  w^ere  present;  that  deceased  made  n& 
dying  declaration,  and  was  never  able  to  speak  after  he  was  shot,  whereupon 
the  court  excluded  the  testimony  of  the  Commonwealth  witness  upon  the 
idea  that  the  preponderance  of  the  evidence  showed  that  no  dying  declara- 
tion was  made.  Held— It  was  error  In  the  court  to  exclude  the  declaration 
of  deceased,  as  testified  to  by  the  Commonwealth  witness.  The  question  as 
to  whether  or  not  deceased  made  the  declaration  as  testified  to,  or  whether 
it  was  true  in  whole  or  in  part,  or  whether  he  made  a  declaration  at  all,, 
were  issues  for  the  determination  of  the  jury,  and  not  for  the  court. 

N.  B.  Hays,  J.  N.  Sharp  and  Loraine  Mix  for  appellant. 

C.  W.  Lester  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 
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The  appellee,  Nev.  Lawson,  was  indicted  by  tlie  grand  jury  of  Wliitley 
-county,  charged  wltli  the  willful  murder  of  Josh  Faulkner.  The  tragedy 
took  place  at  a  dance  at  the  house  of  appellee.  Upon  the  trial,  appellee  ad- 
mitted that  he  had  a  difficulty  with  the  deceased,  but  denied  the  shooting. 
The  identity  of  the  murderer  was  the  real  issue  in  the  case.  The  Common- 
wealth introduced  John  W.  Faulkner,  an  uncle  of  deceased,  who  testified  as 
follows:  '*Josh  Faulkner  was  my  nephew;  he  was  shot  along  about 2  o'clock 
at  night  and  died  the  next  night  of  the  gunshot  wound.  About  two  hours 
after  he  was  shot,  I  went  to  Nev.  Lawson 's  house,  where  he  was,  and  he 
said,  'I'm  killed,  and  can  not  recover.'  I  asked  him  who  shot  him,  and  he 
said,  'Nev.  Lawson  shot  me.'  " 

After  the  Commonwealth's  evidence  was  in,  the  defense  introduced  two 
witnesses,  who  testified  that  they  were  present;  that  Josh  Faulkner  made 
no  dying  declaration,  and  was  never  albe  to  speak  after  he  was  shot;  where- 
upon the  court,  on  motion  of  appellee,  excluded  the  dying  declaration  as 
testified  to  by  John  W.  Faulkner,  on  the  ground  that  a  preponderance  of 
the  evidence  showed  that  the  deceased  had  made  no  declaraiton.  The  trial 
resulted  in  a  failure  on  the  part  of  the  jury  to  agree  on  a  verdict;  where- 
upon tha  case  was  re-assigned  on  the  docket  for  trial,  and  the  Common- 
wealth has  appealed  to  this  court  under  the  provision  of  the  Criminal  Code, 
for  an  adjudication  as  to  the  validity  of  the  order  made  by  the  trial  judge, 
in  excluding  the  evidence  of  the  dying  declaration  of  the  decedent. 

There  can  be  no  question  that  the  testimony  of  John  W.  Faulkner  fully 
-established  that  condition  of  mind  in  the  dying  man  which  authorized  the 
admission  of  his  declaration  as  to  the  manner  of  his  taking  off.  The  rule  is, 
that  declarations  must  be  made  under  the  sanction  of  a  full  realization  that 
the  party  stands  in  the  presence  of  immediate  dissolution.  In  the  case  of 
Kehoe  v.  Commonwealth,  85  Pa..  127,  the  testimony  was  as  follows:  "Bill, 
its  all  up  with  me;  I  will  never  get  over  it."  The  declarant  died  two  days 
thereafter;  the  declaration  was  admitted. 

We  fully  recognize  that  the  question  of  the  admission  of  such  declarations 
is  primarily  for  the  determination  of  the  court  (Greenleaf  on  Evidence,  sec- 
tion 160;  lioEcoe's  Criminal  Evidence,  8  edition,  page  37;  Thompson  v. 
State,  81  Fla.,  520,  and  Mann  v.  People,  9  Hun.,  116);  but  this  only  relates 
to  the  question  of  the  admlgsibility  of  the  evidence;  in  other  words,  whether 
or  not  the  condition  of  the  decedent's  mind,  with  reference  to  his  death,  is 
such  as  that  the  nwfulness  of  his  situation  will  supply  the  sanctity  of  an 
oath.  After  the  testimony  is  in,  the  weight  that  is  to  be  given  to  it,  either 
in  pare  or  In  whole,  is  for  the  determination  of  the  jury.  The  defense  may 
impeach  the  credibility  of  the  declarant;  may  show  that  he  made  a  different 
statement  to  that  contained  in  the  declaration,  or  that  the  declaration  is 
untrue,  in  fact;  but,  after  all,  the  question  as  to  whether  or  not  the  de* 
tjlarant  made  the  declaration  as  testified  to,  or  whether  it  is  true  in  whole 
or  in  part,  or  whether  he  made  a  declaration  at  all,  are  issues  for  the  deter- 
mination of  the  jury,  and  not  for  the  court. 

We  are  of  opinion  that  the  court  erred  in  excluding  the  dying  declaration 
of  Josh  Faulkner,  as  testified  to  by  his  uncle,  John  W.  Faulkner,  and  we, 
therefore,  certify  our  conclusion  to  the  trial  court  for  future  guidance. 
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CITY  OF  LANCASTER  v.  WALTER. 

(Filed  April  21,  li»4— Not  to  be  reported. ) 

1.  Damages— Contributory  Degligenoe — Pleading— In  an  action  against  & 
oity  for  injuries  resulting  from  falling  over  obstructions  in  a  street,  the  fact 
tiliat  the  petition  did  not  state  that  plaintiff  was  unaware  of  the  obstruction 
"wliioh  caused  the  injury,  did  not  render  it  defective.  The  absence  of  con- 
t^iribntory  negligence  need  not  be  stated  in  the  petition,  it  being  a  plea  that 
is  due  from  the  defendant. 

S.  Street  improvement— Where  an  ordinance  provides  that  certain  im- 
pi^vement  be  made  by  abutting  property  owners,  the  performance  of  that 
^w^ork  by  the  city  upon  the  failure  of  the  property  owner  to  do  it,  does  not 
render  the  city  the  agent  of  the  property  holder.  The  liability  in  a  case  of 
this  kind  for  wrongful  injury  is  as  great  as  if  the  city  had  undertaken  it  in 
tlie  first  place  without  reference  to  any  duty  of  the  property  holders. 

G.  B.  ^winebroad,  J.  M.  Roth  well  and  William  Herndon  for  appellant. 

R.  H.  Tomlinson  and  W.  J.  Williams  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  M.  C.  Walter,  and  her  husband.  Dr.  B.  F.  Walter,  are  own- 
ers of  property  in,  and  residents  of  Lancaster,  Ky.  Their  home  fronts  o]> 
Hill  street. 

In  March,  190S,  the  city  was  engaged  in  the  construction  of  a  sidewalk  ox> 
the  highway  named,  in  front  of  appellee's  home,  and  in  order  to  place  curb- 
ing along  the  proposed  sidewalk,  a  ditch  had  been  dug  along  its  edge  and 
the  curb  stones  which  were  to  be  set  therein,  had  been  strung  along  In  the 
street  next  to  the  pavement  and  in  front  of  appellee's  gate.  These  stones- 
were  four  or  five  feet  long,  eighteen  to  twenty  inches  in  width,  and  about 
six  inches  thick.  In  some  instances,  the  end  of  one  of  the  stones  rested  upon 
that  of  another. 

On  a  night  in  March,  190S,  between  10  and  11  o'clock,  the  husband  of  ap- 
pellee was  suddenly  taken  violently  ill,  and  fell  in  a  swoon :  whereupon  she, 
being  much  alarmed  and  excited,  ran  across  the  street  to  her  nearest  neigh- 
bor, William  Ward,  for  help;  having  aroused  Mr.  Ward,  he  consented  to  go> 
for  a  physician,  and  she  then  undertook  to  return  across  the  street  to  her 
home.  The  night  was  dark,  and  it  was  raining  hard  at  the  time.  Return- 
ing in  haste,  she  tripped  on  and  fell  over  one  of  the  large  curb  stones  lying 
in  the  street  in  front  of  her  gate,  and  was  thrown  into  the  ditch,  which  had 
been  excavated  as  before  stated,  receiving  injuries  of  so  serious  and  painful  a 
nature  as  to  confine  her  to  her  bed  for  three  or  four  weeks,  and  which,  she 
complains,  has  resulted  in  leaving  her  permanently  lame;  to  recover  in- 
demnity for  which,  this  action  was  instituted.  The  petition  alleges,  sub- 
stantially, the  foregoing  facts,  which  were  denied  by  the  answer,  which 
contains,  also,  a  plea  of  contributory  negligence,  which,  being  controverted 
by  reply,  completed  the  issues. 

The  evidence  shows,  without  contradiction,  that  the  ditch,  and  large* 
atODes  lying  along  the  edge  thereof,  had  remained  in  that  condition  for  sev- 
eral weeks;  that  the  work  was  being  done  under  an  ordinance  of  the  city, 
and  by  its  direction ;  that  no  safeguards  or  lights  to  warn  persons  using  the* 


2190  OITT  OF  LANOASTEB  V.  WALTEB. 

highway  at  night  had  ever  been  placed  around  these  obstruotlons,  and  the 
condition  of  affairs  complained  of  had  not  only  remained  for  a  sufficient 
length  of  time  to  put  the  city  upon  notice,  but  several  members  of  the 
municipal  government,  who  testified  in  the  case,  showed  thier  possession  of 
actual  knowledge.  The  jury  returned  a  verdict  of  $1,000  in  favor  of  appellee; 
of  this,  the  municipality  is  now  complaining. 

It  is  urged  that  appellee's  petition  is  fatally  defective  in  failing  to  state 
that  she  was  unaware  of  the  obstruction  in  the  highway,  which  caused  her 
Injury.  This  objection  is  not  well  taken.  The  absence  of  contributory 
negligence  need  not  be  alleged  in  the  petition ;  it  is  a  plea  due  from  the  de- 
fendant. (Sections  109  and  118,  Shearman  and  Redfleld  on  the  Law  of  Negli- 
gence, 6  edition. ) 

It  is  also  contended  for  appellant  that  by  one  of  its  ordinances,  the  im- 
provement in  question  was  ordered  to  be  done  by  the  abutting  property 
holders,  among  whom  was  appellee,  and  that,  upon  their  failure  so  to  do, 
the  city  undertook  to  have  the  work  done  at  their  expense,  and,  tbeze^iyre, 
the  contractor  was  really  the  agent  of  the  property  holders.  This  position  is 
unsound.  While  the  local  law  required  the  property  holders  to  make  the 
Improvement  in  question,  the  alternative  was,  upon  default  upon  thefr  part, 
the  city  would  do  the  work  at  their  expense.  When  the  city,  under  this  or- 
dinance, undertook  to  have  the  improvement  constructed,  its  liability  for 
wrongful  injury  was  just  the  same  as  if  it  had  undertaken  the  work  in  the 
first  place,  without  reference  to  any  duty  of  the  property  holders. 

The  following  language  in  the  first  instrustion  is  complained  of:  *'It  was 
negligence  on  the  part  of  the  city  of  Lancaster  to  allow  the  curb  stones  to 
remain  as  they  were,  and'  as  long  as  they  did  on  Hill  street,  without  any 
contrivance  to  serve  as  a  notice  and  reminder  to  night  pedestrians  of  the 
condition  of  the  street." 

There  was  no  dispute  as  to  the  facts  constituting  the  negligenoe  of  the 
municipality.  Neither  the  exletence^of '  the  obstractlenby  which  appellee 
was  injured,  nor  the  fact  that  it  had  remained  in  the  same  condition  several 
weeks  without  any  sort  of  safeguard  or  light,  was  denied  by  appellant;  and 
these  facts  were  fully  established  by  the  evidence  for  appellee.  Where  the 
facts  constituting  negligence  are  undisputed,  it  becomes,  then,  a  rule  of  law 
to  be  applied  by  the  court.  In  the  case  of  Henderson  Trust  Go. ,  Adm'r,  fto. 
V.  Stewart,  decided  by  this  court,  and  reported  in  48  L.  R.  A.,  49,  it  is  said: 
*'The  negligence  or  absence  of  care  is  always  a  question  of  fact  for  the  jury 
when  there  is  a  reasonable  doubt  as  to  the  facts  or  Inferences  to  be  drawn 
from  them,  but  when  the  facts  or  evidence  admitted  are  established  by  un- 
disputed testimony,  it  is  the  duty  of  the  court  to  declare  the  law  applicable 
to  them."  (Citing  Field  on  Negligence,  section  619,  and  Ashland  Coal  and 
Iron  Co.  V.  Wallace,  101  Ky. ,  687. ) 

While  we  do  not  think  the  evidence  showed  gross  negligence  on  the  part 
of  the  municipality  in  the  matter  complained  of,  the  verdict  of  the  jury, 
considering  the  extent  of  appellee's  injury,  is  so  clearly  compensatory,  that 
we  are  of  opinion  appellant  was  not  injured  by  the  erroneous  instruction. 
The  fact  that  appellee  knew  of  the  existence  of  the  dangerous  obstruction  in 
the  highway  did  not,  under  the  circumstances  of  this  case,  show  her  guilty 
of  contributory  negligenoe  in  undertaking  to  pass  over  it  in  the  manner  in 
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whioh  she  did ;  the  sudden,  and  apparently  serious,  illness  of  her  husband, 
the  immediate  need  for  a  physioian,  the  great  excitement  and  perturbation 
of  mind  incident  to  the  calamity  with  whioh  she  was  confronted,  naturally 
rendered  her  forgetful  of  everything  except  the  urgent  mission  upon  which 
flhe  was  bent.  It  would  have  been  strange,  indeed,  if  this  good  wife  had 
thought  of  herself  for  one  moment  in  the  presence  of  the  urgent  need  of  her 
husband  for  medical  attention ;  that,  under  these  distressing  circumstances, 
she  should  have  forgotten  herself,  should  cause  neither  surprise  nor  con- 
demnation. This  court  in  the  cases  of  City  of  Louisville  v.  Brewer's  Adm'r, 
94  Ky.  Law  Rep.,  1671;  City  of  MaysviUe  v.  Guilfoyle,  88  Ky.  Law  Bep.,  48; 
City  of  Madisonville  v.  Pemberton's  Adm*r,  94  Ky.  Law  Bep.,  847,  held 
that,  although  the  injured  pArties  knew  of  the  existence  of  the  obstructions 
in  the  highways  by  which  they  were  injured,  yet  momentarily  forgot  them, 
they  were  not  necessarily  guilty  of  contributory  negligence  by  reason  of 
such  mental  aberration.  The  principles  of  law  governing  this  branch  of  the 
case  at  bar  are  so  fully  illtislated.iii  the^cases  cited  as  to  make  it  unnecessary 
for  us  to  further  extend  this  opinion.  The  instructions  of  the  court,  except 
In  the  harmless  instance  mentioned,  are  unobjectionable. 
The  judgment  is  affirmed. 


TANNER,  &c.  V.  NICHOLS. 

(Filed  April  91,  1904— Not  to  be  reported. ) 

Railroads— Subscription  to  capital  stock—Action  against  subscribers  to 
fltock— In  an  action  against  subscribers  to  the  capital  stock  of  a  railroad  to 
recover  a  debt  against  the  company  after  judgment  againsc  it  and  return  of 
no  property,  the  fact  that  appellants  were  elected  directors  of  the  company 
and  acted  as  such,  authorizing  the  survey  of  the  right  of  way,  they  are  es- 
topped to  raise  the  question  that  the  road  was  not  incorporated.  By  assum- 
ing to  act  they  treated  the  company  as-  incorporated,  and  the  appellant  hav- 
ing been  employed  by  the  surveyor  who  was  employed  by  the  directors  to 
survey  the  right  of  way,  may  maintain  an  action  for  the  recovery  of  the 
amount  of  the  judgment  which  he  recovered  against  the  corporation. 

R.  E.  Roberts  and  Finnell  &  Finnell  for  appellants. 

Victor  F.  Bradley  and  James  F.  Askew  for  appellee. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  filed  this  suit  against  appellants.  He  alleged  in  his  petition  that 
at  the  May  term,  1000,  of  the  Scott  Circuit  Court  he  recovered  judgment 
against  the  Green  River  Valley  R.  R.  Co.  for  $288.88,  with  interest  and 
costs,  on  which  he  had  execution  issued  and  returned  no  property  found; 
that  the  capital  stock  of  the  railroad  company  is  940,000,  no  part  of  which 
has  been  paid  In;  that  the  defendants,  K.  L.  Tanner,  subscribed  and  agreed 
to  pay  for  ten  shares  of  stock  in  the  company  of  the  value  of  $100.  £.  J. 
Tanner  for  one  share,  Walter  Dudderrar  for  one  share,  C.  H.  Williams  for 
fifty  shares;  that  none  of  them  had  paid  any  part  of  their  subscription;  that 
Williams  Is  insolvent  and  was  not  to  imy  any  money  for  his  stock,  but  was 
to  secure  the  right  of  way  for  the  road,  which  he  did ;  and  that  his  judg- 
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ment  was  unpaid.  He  prayed  judgment  requiring  the  defendants  to  pay  so 
much  of  their  subscription  as  might  be  necessary  to  satisfy  bis  debt.  The 
defendants  answered,  alleging  that  C.  H.  Williams  in  the  summer  of  189^ 
was  soliciting  stock  for  a  railroad  company,  the  line  of  which  was  to  run 
from  McKinney,  Ky.,  through  Mount  Salem  to  Nashville,  Tenn.,  and  to  be 
known  as  the  Green  River  Valley  R.  R.  Go. ;  that  Williams  applied  to  them 
to  take  stock  in  the  company,  fraudulently  representing  to  them  that  he  had 
the  money  up  to  build  the  road,  and  that  work  would  begin  on  it  as  soon  as 
the  right  of  way  could  be  secured;  that  he  represented  to  them  that  they 
would  not  have  to  pay  any  money  on  the  shares  subscribed  by  them  until 
the  road  was  completed  from  McKinney  to  Mount  Salem ;  that  relying  on 
these  representations  they  subscribed  for  the  stock,  but  that  the  road  was 
not  built  and  the  company  was  never  organized;  that  the  plaintiff,  Nichols, 
also  subscribed  for  one  share  of  stock,  agreeing  to  pay  therefor  in  surveying 
the  proposed  line;  that  the  writing  showing  the  terms  and  conditions  upon 
which  they  subscribed  the  stock  was  in  possession  of  the  plaintiff;  and  that 
by  reason  of  the  misrepresentations  made  to  them  by  Williams  and  the  fail- 
ure of  the  company  to  build  the  road  from  McKinney  to  Mount  Salem,  they 
were  absolved  from  liability.  The  allegations  of  the  answer  were  denied, 
and  on  final  hearing  the  court  entered  judgment  in  favor  of  the  plaintiff. 

It  is  insisted  for  the  defendants  that  the  company  was  never  incorporated; 
and,  therefore,  it  could  maintain  no  action  against  them  on  their  subscrip- 
tions; and  that  the  plaintiff  has  no  better  right  than  the  comimny  itself 
would  have.  It  is  also  insisted  that  the  plaintiffs'  subscriptions  were  con- 
ditional on  the  road's  being  completed  from  McKinney  to  Mt.  Salem,  and 
that  as  the  condition  was  not  complied  with  th»*y  are  not  liable. 

It  is  shown  by  the  evidence  that  the  defendants  were  elected  directors  in 
the  company  and  acted  as  such,  authorizing  Williams  to  have  the  right  of 
way  surveyed.  They  are,  therefore,  estopped  lo  raise  the  question  as  to 
whether  the  company  was  incorporated.  By  assuming  to  act  they  treated 
the  company  as  incorporated,  and  the  plaintiff  having  been  employed  by 
Williams,  they  can  not,  when  sued  for  his  services,  defend  upon  the  idea 
that  the  company  had  not  been  incorporated  or  had  not  complied  with  cer- 
tain provisions  of  the  laws  of  this  State  before  doing  business  in  it. 

The  answer  does  not  make  the  defense  that  the  defendants'  subscription 
was  upon  the  condition  that  they  were  to  pay  nothing  unless  the  road  was- 
completed  from  McKinney  to  Mt.  Salem.  It  is  only  alleged  that  Williama 
so  represented  to  them.  But  the  nature  of  their  obligation  would  depend 
upon  the  paper  which  they  signed,  and  not  upon  the  representations  which 
Williams  made  to  induce  them  to  make  the  subscription;  for  the  previous 
negotiation  was  urged  in  the  writing.  There  is  no  plea  that  Williams  knew 
any  statement  he  made  to  be  untrue,  and  the  facts  alleged  are  not  sufficient 
to  invalidate  the  subscription  on  account  of  fraud  in  its  obtentlon.  Besides^ 
the  evidence  strongly  tends  to  show  that  it  was  not  originally  con  tern plat<ed 
that  the  line  of  road  would  run  through  Mt.  Salem. 

Judgment  affirmed. 
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"     '  PARKER,  JONES  &  STEELE  v.  PARKER. 

(Filed  April  21,  1904— Not  to  be  reported.) 

1.  Husband  and  wife— Validity  of  note— Where  the  wife  lent  a  firm  money 
which  was  used  by  it  in  the  conduct  ot  its  business,  he  never  having  reduced 
it  to  possession,  her  right  to  assert  a  claim  to  it  was  not  merged  into  that  of 
the  husband,  and  she  may  maintain  an  action  for  its  recovery. 

2.  Same— A  debt  due  the  wife  being  in  existence  when  the  present  married 
woman's  act  was  passed,  she  is  entitled  to  all  the  remedies  for  its  enforce- 
ment she  would  ha\e  had  if  the  debt  had  been  contracted  under  the  pres- 
ent law. 

Sam  G.  Hardin  for  appellant. 

E.  H.  Johnson  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  action  is  based  on  a  note  for  $400,  payable  to  the  order  of  the  appellee, 
Matilda  Parker,  which  purports  to  have  been  signed  by  Parker,  Jones  & 
Steelf^,  with  J.  T.  Williams  as  surety.  The  firm  was  composed  of  Ed.  Parker 
Evan  Jones  and  S.  G.  Steele,  who  conducted  a  "St>ar  Route"  business  as 
partners  under  the  firm  name  above  mentioned.  Williams  prevented  a  re- 
covery against  him  by  pleading  the  seven  year  statute  of  limitation,  as  he 
was  only  surety.  The  principal  grounds  relied  upon  by  Parker,  Jones  & 
Steele  are,  first,  a  plea  of  non  est  factum;  second,  that  Matilda  Parker  is 
the  wife  of  Ed  Parker,  a  member  of  the  firm,  and  could  not  maintain  the 
action;  third,  want  of  consideration. 

The  evidence  tends  to  show  that  Miss  Dora  Farris  conducted  the  business 
of  the  firm  at  their  office  in  London,  Ky.  She  made  the  deposits  in  the 
bank  and  drew  the  firm's  checks  thereon.  The  firm's  name  was  signed  bo 
the  note  by  Miss  Farris.  She  was  requested  by  Ed.  Parker  to  borrow  the 
money  from  his  wife  for  the  firm,  which  she  did,  and  signed  the  firm's  name 
to  the  note.  The  money  was  used  in  the  business  and  for  its  benefit.  As  a 
memt>er  of  the  firm,  Ed.  Parker  had  the  right  to  borrow  money  to  be  used- 
for  the  benefit  of  the  firm.  Consequently  he  had  the  right  to  direct  an  agent 
of  the  firm  to  do  e/S  for  it.     The  plea  of  non  est  factum  was  not  sustained. 

Ed.  Parker  did  not  reduce  his  wife's  money  to  his  possession.  He  did  not 
borrow  the  money  individually.  It  was  borrowed  for  the  firm  and  used  for 
its  benefit.  He  not  having  reduced  his  wife's  money  to  his  possession,  her 
right  to  assert  claim  to  it  was  not  merged  into  that  of  her  husband,  al- 
though the  money  was  loaned  to  the  firm  before  the  passage  of  the  present 
"married  woman's  act." 

It  is  suggested  that  she  can  not  maintain  this  action,  because  her  husband 
Is  a  party  to  it.  Under  the  present  law  a  wife  may  sue  a  husband.  While 
this  law  does  not  give  a  wife  new  rights,  so  as  to  render  valid  a  contract 
which  was  invalid  under  the  former  law,  still  it  would  afford  her  a  new 
remedy  for  the  enforcement  of  a  right  which  previously  existed.  This  debt 
being  in  existence  when  the  present  "married  woman's  act"  was  imssed,  she 
is  entitled  to  all  the  remedies  for  its  enforcement  she* would  have  had  if  the 
debt  had  been  contracted  under  the  present  law.    There  was  a  consideration 

vol.  25—137 
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to  uphold  the  note,  because  the  flrm  received  and  used  the  money  for  which 
it  was  executed. 
The  judgment  I^  affirmed. 


ZOOK,  &c.  V.  ILLINOIS  CENTRAL  R.  R.  CO. 

(Filed  April  21,  1904— Not  to  be  reported.) 

Pleading— In  an  action  against  a  railroad  for  the  destruction  of  a  crossing 
and  its  refusal  to  restore  it,  it  was  not  necessary  to  aver  that  plaintiffs  were 
In  possession  of  the  land,  because  they  averred  that  they  owned  it,  and  the 
aotion  may  be  maintained  for  injury  to  it  without  being  in  possession  of  it. 

Wickliffe  &  Wiley  for  appellants. 

J.  M.  Dickinson,  Pirtle  &  Trabue,  Robbins,  Thomas  &  Bridgewater  for 
appellee. 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

This  case  went  off  on  demurrer.  The  petition  as  amended  is  very  inarti- 
floially  drawn,  but  the  substance  of  the  averments  which  it  contains  is  to 
the  following  effect;  that  the  plaintiffs  owned  a  farm  through  which  appel- 
lee's road  was  constructed ;  that  when  the  road  was  constructed  a  crossing 
was  made  at  a  point  on  their  farm  by  the  appellee^s  lessor;  that  it  was 
maintained  and  used  by  the  plaintiffs  and  their  vendors  continuously  and 
adversely  and  under  a  claim  of  right  for  more  than  fifteen  years  before  the 
destruction  of  it  by  the  appellee;  that  it  was  an  easement  which  they  had 
acquired  by  contract  and  the  adverse  use  mentioned ;  that  the  defendant  had 
destroyed  the  crossing,  refused  to  restore  it,  thus  foroing  the  plaintiffs  to 
travel  two  miles  to  reach  that  part  of  the  farm  on  the  opposite  side  of  the 
railroad.  The  criticisms  of  the  petition  are  hypercritical.  It  is  urged  th^t 
the  averments  of  the  petition  did  not  show  that  the  plaintiffs  have  a  per- 
sonal interest  in  the  land.  They  aver  that  it  is  their  farm  which  is  equiv- 
'  ocal  to  saying  they  own  the  land. 

They  showed  that  they  had  an  interest  In  the  crossing  because  it  was  an 
easement,  appurtenant  to  their  freehold  and  an  invasion  or  destruction  of 
their  right  therein  could  be  the  foundation  of  an  action,  as  could  be  an  in- 
jury to  any  part  of  their  freehold.  It  is  urged  that  appellant*s  claim  of  right 
to  the  crossing  by  the  continued  use  for  more  than  fifteen  years  is  incon- 
sistent with  their  claims  for  damages  as  a  result  of  their  being  kept  out  of 
possession :  and  that  it  is  not  a  good  plea  as  a  claim  of  prescriptive  right, 
because  it  is  a  statement  of  evidence,  not  a  statement  of  substantive  right. 
The  plaintiffs  recognized  that  the  appellee  had  a  perpetual  right  of  way,  and 
that  it  was  necessary  to  show  that  they  had  acquired  a  right  to  a  passway 
over  Its  right  of  way.  They,  therefore,  averred  that  they  had  continuously 
used  the  crossing  or  iiassway  under  a  claim  of  right  for  moro  than  fifteen 
years.  This  is  a  statement  of  fact,  just  like  it  would  have  been  to  have 
averred  that  the  defendant,  by  deed,  had  granted  to  them  the  right  to  use 
the  passway,  or  that  under  the  statute  It  was  the  duty  of  the  defendant  to 
maintain  the  crossing  for  this  use.  An  ea.(«emcnt  can  be  acquired  by  the  con- 
tinued adverse  use  under  a  claim  of  right  for  fifteen  years,  as  the  right  of  entry 
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inay  be  tolled  by  tbe  continued  aotual  adverse  possession  of  land.  While 
plaintiffs  averred  that  originally  there  was  a  contract  under  which  the  cross- 
ing was  constructed,  still  it  was  not  necessary  In  order  to  state  a  cause  of 
•action,  that  its  terms  Should  have  been  stated,  because  their  right  to  th<» 
easement  was  sufficiently  stated  by  the  averments  that  they  owned  the  land 
and  in  connection  therewith  had  used  the  crossing  under  a  claim  of  right. 
The  averments  summarized  are  to  the  effect  that  they  owned  the  land  and 
bad  acquired  the  right  to  enjoy  the  crossing  in  question.  It  was  not  neoes* 
4Hiry  to  aver  a  contract  and  its  breach,  because  the  action  is  not  founded 
upon  contract. 

They  averred  that  they  had  rights  in  real  estate  which  had  been  invaded 
4ind  sought  to  recover  damages  for  the  injuries  which  had  Ijeen  inflicted 
thereby.  It  was  not  necessary  to  aver  that  they  were  in  the  possession  of 
the  land,  because  they  had  averred  that  they  owned  it  and  they  could  main- 
tain an  action  for  injury  thereto  without  being  in  possession  of  it.  We  aro 
of  the  opinion  that  the  i>etition  stated  a  cause  of  action. 

The  judgment  is  reversed  for  proceedings  consistent  with  this  opinion. 


McMAKIN  V.  COMMONWEALTH. 

(Filed  April  82,  1904— Not  to  be  reported.) 

Taxation — Place  of  residence— In  an  action  by  an  auditor's  agent  for  the 
recovery  of  taxes,  where  the  only  issue  was  as  to  the  place  of  residence  of 
the  owner  of  property  sought  to  be  asessed  for  taxation,  where  it  appeared 
that  the  person  was  a  nonresident  of  this  State  during  the  period  for  which 
the  tax  was  sought  to  be  collected,  it  was  error  for  the  trial  court  to  ad- 
Judge  that  such  i>er8on  was  a  resident  of  this  State  and  render  judgment  for 
the  recovery  of  the  taxes. 

Morgan  Tewell  for  appellant. 

J.  Smith  Barlow  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  action  was  instituted  by  the  auditors*  agent  for  Nelson  county  against 
4ippellant,  Mollie  V.  McMakin,  by  which  he  sought  to  recover  a  judgment 
against  her  for  taxes  upon  about  $8,000  worth  of  personal  property.  It  was 
alleged  that  she  omitted  to  list  with  the  assessor  for  the  years  beginning 
with  1898  up  to  and  including  1901,  and  this  property  was  not  assessed  in 
any  of  these  years  and  that  she  failed  to  pay  any  taxes  thereon  By  her  an- 
swer she  in  effect  admits  tbe  ownership  of  this  property  for  the  years  1898, 
1894  and  1895,  but  alleged  that  for  the  other  years  named  she  was  not  the 
owner  thereof;  that  her  former  husband,  one  Hardesty,  devised  this  property 
to  her  with  the  provisions  that  if  she  remarried  the  property  was  to  go  to 
her  children  by  him,  and  that  she  did  marry  McMakin  in  the  year  1696,  and 
that  after  that  date  the  property  belonged  to  her  Hardesty  children.  She 
denied  that  she  was  a  resident  of  Nelson  county,  and  alleged  that  she  was  a 
resident  of  Colorado  during  the  years  1893,  1894  and  1896. 

A  copy  of  the  will  of  Hardesty  was  filed  as  evidence,  and  it  appears  from 
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that  and  other  evideDce  that  she  was  not  the  owner  of  this  property  after 
her  marriage  with  McMakin.  The  only  issue  involved  is  as  to  whether  or- 
not  appellant  was  a  resident  and  domiciled  in  Nelson  county,  Ky.,  on  the- 
15th  of  September  of  each  of  the  years  1893,  1894  ami  1895.  The  lower  coiirtr 
on  the  trial  determined  that  she  was,  and  from  this  judgment  she  has  ap- 
pealed. Appellant  and  four  or  five  witesses  testify  that  during  these  years* 
she  was  a  resident  and  domiciled  in  the  State  of  Colorado,  where  her  sons- 
were  engaged  in  business;  that  she  was  temporarily  in  Nelson  county  dur- 
ing portions  of  these  years  nursing  and  giving  attention  to  her  sick  mother. 
We  have  carefully  examinul  the  record  and  have  been  unable  to  find  any" 
evidence  contradicting  appellant's  version  of  this  matter.  There  was  no 
competent  proof  that  she  ever  at  any  time  residetl  in  Nelson  county  before- 
her  marriage  with  MoMakin  in  the  year  189(5. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


CITY  OF  LOUISVILLE  v.  WERNE,  &c. 
(Filed  April  21,  1904— Not  to  be  reported.) 

1.  Taxation— House  of  worship— Lot  adjoining  and  used  in  connection 
therewith— Under  constitution,  section  170,  exempting  from  taxation  **plaoes 
actually  used  for  religious  worship  with  the  grounds  attached  thereto,  and 
used  and  appurtenant  to  the  house  of  worship  not  exceeding  one- half  acre  in 
cities,  and  two  acres  in  the  country,"  a  lot  100  feet  wide  by  200  feet  deep  on 
which  a  house  of  worship  was  erected  in  March,  1891,  is  exempt  from  taxa- 
tion. 

2.  Taxes  prior  to  the  adoption  of  the  Constitution  of  1891— Hewitt  Act  of 
1886— Under  the  Hewitt  Act  of  188fi,  exempting  from  taxation  "churches  and. 
all  property  devoted  to  charita))le  purposes,"  a  lot  in  a  city  leased  to  a 
church  in  1890  for  the  purposes  of  a  mission  church,  is  exempt  from  taxation 
for  the  year  18$K).  although  the  church  thereon  was  not  erected  until  1891. 

8.  Title  to  the  lot— The  fact  that  the  church  has  possession  and  use  of  the- 
ohuroh  building  and  lot,  exempts  it  from  taxation,  although  the  legal  titl» 
is  In  the  lessor. 

Henry  L.  Stone  for  appellant. 

Isaac  T.  Woodson  for  appellee. 

Appeal  from  Jefferson  Chancery  Court,  First  Division. 

Opinion  of  the  court  by  Judge  Hobson. 

The  city  of  Louisville  filed  these  actions  to  enforce  its  tax  lien  on  a  lot  of 
ground  on  Third  street  for  the  years  1891  to  1898,  inclusive,  which  it  is. 
claimed  by  defendants,  was  exempt  from  taxation.  The  facts  as  to  the  mat* 
ter  are  as  follows:  In  the  year  1890  the  Walnut  Street  Baptist  Church  de- 
glred  to  establish  a  mission  out  on  Third  street,  and  with  a  view  to  further- 
the  cause  Joseph  Werne,  who  was  a  Baptist,  and  owned  the  lot  in  oontro- 
Tersy,  at  the  request  of  one  of  those  interested  in  the  movement  on  Marcl^ 
81,  1K90,  leased  the  lot  to  the  trustees  of  the  Walnut  Street  Baptist  ChuroH 
for  a  term  of  twenty  years,  without  rent,  for  the  purpose  of  a  mission, 
church,  it  being  stipulated  in  the  lease  that  the  lessees  would  pay  any  taxea 
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t^harffeable  to  the  property.  The  trustees  took  pusseBsion  of  the  lot,  which 
bad  no  buildings  on  It,  and  in  May  or  June,  1891,  moved  a  house  upon  It 
«nd  began  holding  services  in  it.  They  began  the  construction  of  a  church 
building,  which  was  completed  in  August,  1891,  and  after  that  the  regular 
^servioes  were  held  in  it,  including  a  Sunday-school  and  the  usual  services  on 
Sunday  and  prayer  meetings  on  Wednesday  evenings.  From  that  time  to 
this  these  have  been  continual.  In  about  three  years  the  congregation  had 
become  sufBoiently  strong  to  form  a  separate  organization ;  the  Third  Ave- 
nue Baptist  Church  was  then  formed  out  of  it,  and  the  lease  was  assigned 
to  it  by  the  trustees  of  the  Walnut  Street  Church.  The  present  Constitution 
•of  Kentucky  took  effect  on  September  81,  1891.  The  question  of  exemption 
«tnoe  then  depends  upon  its  provisions.  By  section  170,  among  other  things, 
the  following  property  is  exempted  from  taxation:  ** Places  actually  used 
for  religious  worship  with  the  grounds  attached  thereto  and  used  and  appar* 
tenant  to  the  house  of  worship  not  exceeding  one- half  acre  in  cities  or  townt 
and  not  exceeding  two  acres  In  the  country." 

The  lot  is  100  feet  wide  and  9U0  feet  deep.  It  is  all  used  and  appurtenant 
to  the  house  of  worship.  The  makers  of  the  Constitution,  when  they  lim- 
ited the  exemption  to  one-half  acre  in  cities  or  towns,  had  in  view  that  light 
And  air  are  necessary  as  well  as  room  for  out- buildings,  and  that  the  exemp- 
tion should  not  be  restricted  simply  to  the  ground  the  church  stands  on.  It 
is  insisted  for  the  city  that  as  there  is  forty-three  feet  of  the  lot  on  the  south 
«ide  unoccupied  except  by  two  coal  sheds,  this  much  at  least  should  be  taxed, 
but  the  whole  lot  is  appurtenant  to  the  house  of  worship  and  used  with  it  by 
the  congregation.  It  no  doubt  contributes  much  to  their  comfortable  enjoy« 
ment  of  the  premises,  and  we  see  no  reason  for  distinguishing  this  forty- 
three  feet  from  the  remainder  of  the  lot. 

It  is  also  earnestly  insisted  for  the  city  that  as  the  congregation  does  not 
own  the  lot,  but  simply  leases  it  for  twenty  years,  it  may  be  taxed.  But 
the  Constitution  does  not  make  the  exemption  depend  upon  the  title.  It« 
language  is,  "Places  actually  used  for  religious  worship  with  the  ground! 
attached  thereto  and  used  and  appurtenant  to  the  house  of  worship."  It  It 
the  use  of  the  property  and  not  the  ownership  which  detenu Ines  the  ques- 
tion of  exemption.  (Broadway  Christian  Church  v.  Commonwealth,  28  Ky, 
Law  Rep.,  1695.)  To  hold  that  the  congregation  must  be  the  absolute 
owner  of  the  property  used  exclusively  for  religidlis  worship  in  order  to 
•create  the  exemption  would  be  to  inject  words  into  the  Constitution  and  to 
narrow  the  exemption  which  it  expressly  makes.  (Scott  v.  Society  of  Rus- 
sian Israelites,  8t  N.  W.,  694;  Gerke  v.  Purcell,  85  Ohio  St.,  848,  and  caset 
•cited.)  The  crises  relied  on  for  the  city  as  sustaining  the  contrary  rule  seem 
to  be  based  on  provisions  materially  different  from  that  quoted.  It  is  shown 
•that  Werne  gets  no  rent  from  the  property,  and  it,  therefore,  is  not  held  for 
•corporate  or  private  profit  nor  used  nor  employed  for  gain  by  any  person  or 
•corporation.  We  see  no  reason,  therefore,  under  the  letter  or  the  spirit  or 
the  purpose  of  the  constitutional  provision  for  denying  the  exemption 
•olaimeil,  and  conclude  that  the  circuit  court  properly  held  the  lot  exempt 
since  the  adoption  of  the  present  Constitution. 

It  remains  to  consider  whether  it  was  exempt  under  the  previous  statute. 
By  the  act  of  1^86,  known  as  the  Hewitt  Act,  the  following  property  wai 
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exempt:  **Public  schools,  churches,  and  all  property  of  seminaries,  asylum*., 
hospitals,  infirmaries  and  colleges  and  all  other  funds  devoted  to  charitable* 
purposes  and  church  parson&ges,  public  cemeteries,  except  those  owned  by 
joint  stock  companies  or  associations  which  declare  a  dividend,  provided 
that  nothing  herein  shall  be  oonstrued  as  exempting  any  property  which  is- 
used  or  employed  for  gain  of  any  person.  '*    *    •    • 

The  property  was  not  used  for  gain  of  any  person,  after  the  lease  was  made- 
in  March,  1890.  The  taxes  for  the  year  18^  were  assessed  as  uf  September  1, 
1881,  which  was  before  the  present  Constitution  took  effect.  The  taxes  for- 
the  year  1S99  are,  therefore,  governed  by  the  statute  quoted.  The  new 
church  was  begun  in  March,  1891,  and  the  services  were  begun  in  it  in  Au- 
gust. On  September  1,  it  was,  therefore,  church  property,  and  exempt  as  a- 
church.    The  circuit  court  properly  so  held. 

As  to  the  preceding  year  a  more  dilBciilt  question  is  presented,  aft  th» 
taxes  for  the  year  1891  were  assessed  as  of  September  1,  1890,  and  at  that 
time  there  was  no  building  on  the  lot;  but  the  church  trustees  took  charge  of 
it  when  the  lease  was  made  and  held  it  from  that  time  forward  for  the  purposes 
for  which  it  was  granted.  They  had  no  right  to  use  it  for  any  other  pur- 
pose than  a  mission  church.  If  they  had  erected  a  house  on  it  for  other- 
purposes  and  rented  it  out  for  gain,  it  would  have  been  a  palpable  violation- 
of  the  trust  confided  in  them,  for  which  Werne  might  have  had  remedy  by 
action.  The  establishment  of  a  mission  for  the  preaching  of  the  gospel  was. 
A  charitable  purpose  within  the  meaning  of  the  statute.  The  word  "funds'* 
is  used  in  the  statute  in  the  sense  of  capital.  It  will  be  observed  that  the 
language  is  churches  and  all  property  of  seminaries,  asylums,  hospitals,  in- 
firmaries and  colleges,  and  all  other  funds  devoted  to  charitable  purposes. 
Under  the  previous  statute  which  had  for  many  years  existed  the  lot  would, 
undoubtedly  have  been  exempt,  and  we  do  not  think  there  is  enough  in  this 
act  to  change  the  rule  as  to  a  lot  like  this  which  was  clearly  devoted  to 
charitable  purposes.  In  construing  the  statute  all  its  terms  must  be  read 
together,  and  some  regard  must  be  had  to  the  settled  legislative  policy  of  the 
Btate,  which  had  then  so  long  been  followed.  When  the  statute  is  thus 
read,  taking  it  all  together,  we  conclude  that  its  terms  sufficiently  evidence 
a  purpose  to  exempt  from  taxatiou,  property  which,  like  l^ls,  was  devoted 
to  religious  usen,  although  the  trustees  had  been  unable  to  begin  the  erection 
of  a  church  building  befoi«  September  1. 

On  the  original  appeal  the  judgment  is  affirmed.  On  the  cross  appeal  the 
judgment  adjudging  a  lieu  upon  the  property  for  the  year  1891  is  reversed 
and  the  cause  is  remanded  for  a  judgment  dismissing  the  petition. 


TURNER'S  TRUSTEE,  &c.  v.  WASHBURN.  &c. 

(Filed  April  22,  1904— Not  to  be  reported. ) 

1.  Vendor  and  purchaser^Fraud  in  procuring  deed— Ignorance  of  vendor- 
s-Superior knowledge  of  vendee— Inadequacy  of  consideration— Legal  fraud 
^Three  tracts  of  land  were  devised  by  Oscar  Turner,  Sr.,  to  his  son,  Henry* 
for  life,  with  remainder  in  two  of  the  tracts  to  nil  of  Henry's  children,  and 
t«mainder  in  one  tract  to  Henry's  son,  Oscar.  Henry  died  in  February^ 
1896,  leaving  four  children.     Oscar  died  in  August,  1896,  at  the  age  of  five 
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yean.  In  August,  1901,  Henxr^s  widow,  who  was  then  the  wife  of  Thomas 
Wllliani8,  sold  and  conveyed  to  Henry's  brother,  Osoar  l^nmer,  who  was  the 
exeoutor  of  the  will  of  Oscar  Turner,  Sr. ,  all  her  present  and  future  Interest 
in  all  of  said  land,  at  the  price  of  t8,000,  in  which  conveyance  her  husband 
Joined.  Her  interest  was  then  worth  from  410,000  to  tIS.OOO.  This  convey- 
ance was  made  by  her  under  the  belief  that  she  was  selling  her  life  interest 
in  two  of  the  tracts  and  not  the  interest  she  had  inherited  from  her  son, 
Oscar.  Held— That  while  there  may  have  been  no  actual  fraud  in  the  pur- 
chase, yet  she  having  sold  under  a  misapprehension  of  her  interest,  and  the 
purchaser  being  a  lawyer  and  fully  advised  thereof,  the  sale  was  inequitable 
and  unjust  and  amounts  to  a  fraud  in  law. 

2.  Evidence— Competency  of  divorced  husband  to  testify  for  wife— After 
said  conveyance,  the  appellee  obtained  a  divorce  from  her  second  husband, 
Williams,  and  married  her  present  husband,  D.  A.  Washburn.  On  the  trial 
of  this  case  her  second  husband,  Williams,  from  whom  she  had  been  divorced, 
testified  as  a  witness  for  her  as  to  conversations  he  had  with  her  vendee, 
Oscar  Turner,  concerning  this  transaction,  the  said  Oscar  having  died  after 
obtaining  said  deed.  Held— That  appellee  not  being  his  wife  at  the  time  he 
testified,  he  was  a  competent  witness  for  her  as  to  conversations  and  state- 
ments made  to  the  witness  by  vendee,  not  in  her  presence. 

8.  Decree  of  rescission— Purchase  money  restored  with  interest  and  lien 
on  the  land— A  judgment  setting  aside  said  deed  and  giving  Oscar  Turner's 
representative  a  lien  on  the  land  for  the  repayment  of  the  purohase  money, 
with  interest,  is  affirmed. 

Qulgley  &  Mocquot  for  appellants. 

J.  B.  Wicyiff©  for  appelleop.  # 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Oscar  Turner,  Sr,,  departed  this  life  about  the  year  1896,  a  resident  of 
Jefferson  county,  Kentucky.  He  left  a  will  which  was  duly  probated  in 
that  county,  by  which  he  devised  all  of  his  property  to  his  wife  and  three 
•children.  We  refer  only  to  the  devises  to  his  son,  Henry,  as  a  portion  of 
these  devises  is  the  subject  of  this  litigation.  He  devised  548  acres  of  land 
on  Clark's  river  in  McCracken  county,  Kentucky,  to  his  son,  Henry,  for 
life,  with  remainder  to  Henry's  son,  Oscar.  And  592%  acres,  that  being 
one-third  of  testators'  home  farm  in  Ballard  county,  Kentucky,  which  was 
also  devised  to  him  for  life,  with  remainder  to  all  the  children  of  Henry 
Turner.  Testator  also  devised  to  his  son,  Henry,  for  life  one-half  of  a  tract 
of  land,  situated  in  Ballard  county,  on  the  Ohio  river,  and  near  the  mouth 
of  Garr's  creek,  and  at  his  death  to  go  to  all  the  children  of  Henry  Turner. 
Henry  Turner  died  in  February,  1896,  and  left  Rebecca  F.  Turner,  now 
Washburn,  appellee,  and  four  and  only  four  children,  Oscar  being  one  of 
them,  and  he  died  in  August,  1896,  at  the  age  of  five  years. 

On  August  21.  1901,  Oscar  Turner,  her  brother-in-law.  who  was  the  execu- 
tor of  the  will  of  Oscar  Turner,  Sr.,  obtained  a  conveyance  from  her  and  her 
then  husband,  Thomas  Williams,  which  conveyance  is  as  follows:  '*Thls 
deed  between  Rebecca  F.  Williams  and  Thomas  Wllilums  of  the  first  part 
and  Oscar  Turner,  of  Jefferson  county,  of  the  second  part,  Witnesseth :  That 
in  consideration  of  $8,000  cash  in  hand  paid  and  other  good  and  valuable 
considerations,  the  receipt  of  all  of  which  are  hereby  acknowledged,  the 
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parties  of  the  first  part  do  hereby  convey  to  the  parties  of  the  second  part  in 
iee  simple  the  following  described  property,  namely:  All  the  right,  title  or 
interest  which  they  or  either  of  them  now  have  or  may  hereafter  in  any  way 
«oquired  or  become  entitled  to  In  the  estate  of  any  kind  left  by  Oscar  Tur- 
ner, Sr.,  H.'L.  Turner  or  Oscar  Turner,  all  deceased,  to  have  and  to  hold 
the  same  with  covenant  of  general  warranty,  and  said  iiarties  of  the  first 
liart  further  covenant  and  warrant  that  they  are  seized  of  an  indefeasible 
estate  of  fee  simple  in  the  proi>erty  hereby  conveyed,  that  they  have  good 
right  and  full  power  to  convey  the  same,  and  that  it  is  free  from  any  in- 
cumbrance. ' ' 

Appellee  instituted  this  action  to  have  this  conveyance  set  aside,  alleging 
that  it  was  obtained  by  fraud;  that  she  did  not  understand  the  e£Fect  of  the 
conveyance  at  the  time  she  executed  it;  that  she  had  full  and  complete  con- 
fidence in  the  vendee,  her  brother  in  law,  who  led  her  to  believe  that  the 
conveyance  only  included  her  interests  in  these  estates  and  property  until 
her  youngest  child  by  Turner  should  arrive  at  the  age  of  twenty-one  years; 
that  she  signed  this  writing  under  the  belief  that  this  was  the  extent  of  the 
conveyance,  and  that  the  only  consideration  received  was  the  $8,000  in  cash, 
«nd  the  property  conveyed  therein  at  the  date  of  the  conveyance  was  reason- 
Ably  worth  $15,000  or  more.  Her  brother  in-law,  Oscar  Turner,  died  the  year 
following  the  date  of  the  deed.  His  representatives  answered  appellee's  peti- 
tion, traversing  the  allegations  thereof.  The  proof  was  heard  and  the  lower 
court  adjudged  that  the  deed  was  obtained  by  fraud  and  set  it  aside  and 
gave  Oscar  Turner's  representatives  a  lien  upon  this  real  estate  for  there- 
payment  of  the  $3,000,  with  its  interest.  From  that  judgmeilt  appellants 
have  appealed. 

The  lower  court  properly  refused  to  allow  the  deposition  of  appellee  to  be 
read  as  evidence,  for  the  reason  that  under  the  Code  she  could  not  testify  in 
her  own  interest  concerning  a  transaction  had  with  a  person  who  was  dead 
at  the  time  she  gave  her  deposition.  The  appellant  claims  that  the  lower 
court  erred  in  allowing  the  deposition  of  Thomas  Williams  to  be  reed  as  evi- 
dence on  the  trial  of  this  action.  Williams  was  the  husband  of  appellee  at 
the  time  this  conveyance  was  made,  but  afterwards  she  obtained  a  divorce 
from  him.  At  the  time  he  gave  his  deposition  she  was  not  his  wife,  but 
the  wife  of  appellee  D.  A.  Washburn.  The  witness  did  not  undertake,  in 
his  deposition,  to  testify  concerning  any  communications  between  himself 
and  appellee  during  their  marriage  relations.  At  the  time  he  testified,  and 
at  all  times  since  the  divorce  was  granted,  ho  had  no  interest  whatever  in 
the  result  of  the  matter  in  litigation.  His  whole  testimony  related  to  con- 
versations and  comniunciations  between  himself  and  Oscar  Turner,  the  ven- 
dee In  the  conveyance.  (Section  606  of  the  Code  of  Practice. )  In  our  opin- 
ion, the  court  did  not  err  In  permitting  this  deposition  to  be  read  as  evidence. 
"The  testimony,  as  produced  by  appellees,  showed  that  the  land  that  descended 
to  appellee  upon  the  death  of  her  Infant  son,  Oscar,  at  the  time  of  this  oon- 
veyance  was  reasonably  worth  more  than  $12,000.  The  proof  introduced  by 
appellants  showed  that  it  was  worth  somtrthlng  over  $6,000  at  that  time. 
The  appellants  refer  to  the  case  of  Banta's  Exo'rs  v.  Terry,  &c..  2  Ky.  Law 
Bep.,  203,  and  claim  under  that  decision,  there  being  a  doubt  concerning 
the  title  to  the  land,  the  inadequacy  of  price  should  not  be  sufficient  to  au- 
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"thorlze-tfae  court  to  set  aside  the  conyeyanoe.  The  case  before  us  is  unlike 
that.  In  that  case  there  was  a  doubt  as  to  the  title,  and  in  fact  Bell  actually 
owned  the  life  estate  by  the  curtesy  In  the  land.  In  the  case  at  bar  the  ap« 
pellee  owned  the  fee- simple  title  unincumbered  in  any  way  to  the  648  acres 
of  land  in  McCraoken  county,  and  a  like  title  to  one  undivided  fourth  in 
the  two  surveys  of  land  devised  by  Oscar  Turner,  Sr.,  to  his  son,  Henry, 
situated  in  Ballard  county. 

The  child,  Oscar,  the  son  of  appellee,  and  Henry  Tunrer,  derived  this  land 
•not  from  either  of  his  parents,  but  from  his  grandparent,  Oscar  Turner,  Sr. 
2n  such  a  case,  when  an  infant  dies  without  issue,  leaving  lands,  they  de- 
scend as  if  he  were  an  adult.  Section  1401  of  the  Kentucky  Statutes,  which 
provides  that  if  an  infant  dies  without  isstfb  having  title  to  land  derived  by 
:Sift,  devise  or  descent  from  one  of  his  parents,  the  whole  shall  descend  to 
that  parent  and  his  or  her  kindred,  etc. ,  does  not  apply  to  land  derived  from 
«  grandparent.  (Cooksey  v.  Hill,  20  Ky.  Law  Bep.,  1878.)  This  opinion 
was  rendered  about  two  years  before  this  conveyance  was  made,  and  the 
proof  shows  that  Oscar  Turner,  vendee,  was  a  lawyer,  and  it  is  reasonable 
to  suppose  that  he  had  no  doubt  as  to  appellee's  title  to  these  lands  at  the 
time  he  made  the  trade  for  them. 

Thomas  Williams  testified  that  Oscar  Turner  wrote  him  a  letter  to  meet 
bim  upon  the  old  Oscar  Turner  farm  in  Ballard  county,  in  the  letter  fixing 
the  day.  They  met  at  the  appointed  time,  and  at  that  meeting  Turner  said 
to  him  that  lawyers  told  him  that  appellee  had  an  interest  in  this  land,  but 
that  he  did  not  believe  she  had  any,  but  to  avoid  any  trouble  he  was  willing 
to  pay  her  13,500  for  her  interest,  which  would  be  more  than  the  rent  would 
amount  to  by  the  time  her  youngest  child  arrived  at  the  age  of  twenty-one 
jears.  and  ^sked  the  witness  to  explain  the  matter  to  his  wife,  and  if  they 
would  sign  the  deed  he  would  give  the  witness  $1,000  in  money.  Turner 
charged  Williams  to  keep  this  matter  a  secret  from  his  wife,  the  appellee. 
Afterwards  the  deed  was  executed. 

F.  L.  Turner,  a  lawyer  of  Wickliffe,  Ey.,  and  a  first  cousin  of  Oscar 
TFurner,  testified  that  in  a  conversation  with  Oscar  Turner  at  witness'  house 
in  Wickliffe  in  April  or  May,  1902,  just  prior  to  the  time  that  Oscar  Turner 
took  a  trip  to  Dallas,  Tex.,  where  he  was  stricken  with  a  fatal  illness,  the 
following  passed  between  them:  **I  told  him  that  I  had  read  the  deed  he 
bad  from  Rebecca  and  was  very  much  astonished  as  on  its  face  it  purported 
to  convey  both  her  present  interest  or  any  future  interest  she  might  inherit 
in  any  of  the  Turner  lands,  and  for  a  consideration  of  only  $3,000;  that  she 
<%rtalnly  did  not  understand  what  she  was  selling,  that  her  property  rights 
at  the  time  of  the  deed  was  worth  at  least  116,000,  and  that  her  inheritance 
might  amount  to  many  thousands;  that  after  seeing  the  deed,  I  had  asked 
her  about  the  matter,  and  she  said  she  had  only  sold  her  interest  in  the  Bal- 
lard county  land  until  her  youngest  Turner  child  became  of  age;  that  I  told 
her  that  it  included  her  fee-simple  title  to  the  Ballard  county  land,  and  also 
to  the  McCracken  county  land;  that  she  then  said  she  did  not  own  the  Mc- 
CrdCken  county  land,  that  the  McCracken  county  land  was  never  r-.putioned, 
and  that  she  was  only  selling  her  dower  interest,  as  she  called  it,  in  the  Bal- 
lard land  until  her  son,  Gardner,  was  twenty  one  years  old;  that  I  told  her 
she  had  misunderstood  the  terms  of  the  deed  on  its  face;  that  she  asked  me 
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what  to  do  about  the  matter  and  I  told  her  I  would  Gee  Osoar  and  adviie  her 
later,  which  I  did;  to  this  statement  made  by  me  to  Oscar  he  said,  'well,  I 
intended  to  buy  everythlnir  she  had,  and  that  is  what  I  bought;  that  she 
would  sell  her  property  and  spend  the  proceeds,  and  I  knew  that  I  would 
have  to  take  care  of  her  and  the  children,  and  I  wanted  to  save  the  property 
to  help  support  them.  I  did  not  tell  her  that  she  owned  any  land  in  Mo* 
Craoken  county,  nor  how  much  nor  what  interest  she  owned  in  Ballard,  he 
■aid  as  soon  as  she  spent  the  money  he  paid  her  he  would  try  and  get  her  to  go 
to  Louisville  where  he  could  look  after  her  and  the  children. '  I  then  told  him 
that  I  thought  probably  that  that  was  the  best,  and  I  would  assist  him  in 
getting  her  to  go  to  Louisyille  by  telling  her  to  let  the  matter  drop  and  go 
with  him ;  I  then  advised  her  to  flo  as  Oscar  wanted  her  to  do ;  for  he  seemed 
willing  and  was  amply  able  to  take  care  of  her  and  the  children,  and  if  thi» 
was  his  purpose,  I  belieyed  he  would  carry  it  out,  and  that  she  oould  not 
aiford  to  have  a  misunderstanding  or  falling  out  with  fche  Turners  in  Liouis- 
Tille,  for  they  were  the  only  ones  to  help  her.  She  promised  me  to  accept 
his  offer  to  go  to  Ijouisville,  but  married  Washburn,  and  did  not  go." 

Under  the  evidence  in  this  case  we  are  impressed  with  the  belief  that  it 
was  the  intention  of  Oscar  Tumez  to  carry  out  his  purpose  as  expressed  by 
the  witness,  F.  L.  Turner,  and  that  it  was  his  purpose  to  save  the  estate 
for  the  benefit  of  appellee  and  her  children,  and  to  prevent  its  being  wasted 
by  her  then  husband,  but  unfortunately  he  died  soon  thereafter  without 
effectuating  his  intent,  and  failed  to  express  his  purpose  and  intent  with 
reference  to  this  property  in  his  will  or  by  any  writing.  This  theory,  how- 
eTer,  is  not  presented  as  a  defense,  the  only  defense  being  a  denial  of  any 
wrong  perpetrated  upon  the  appellee.  To  uphold  appellants*  contention 
would  result  in  allowing  the  heirs  of  Oscar  Turner  to  retain  property  of  the 
value  of  at  le.ist  $10,000  for  the  price  of  $8,000,  and  which  was  obtained  in 
the  manner  stated  by  the  witness.  This  would  be  ineqult-able  and  unjust, 
and  while  it  may  not  be  actual  fraud,  it  amounts  to  fraud  in  law.  (14  Am. 
&  Eng.  Eno.  of  Law,  2  edition,  20,  and  Cabell,  &c.  v.  Cabell's  Adm'r,  &c., 
1  Met.,  886.) 

For  these  reasons  the  judgment  of  the  lower  court  is  aflSrmed. 


IPSER  V.  ROSENBAUM. 

(Filed  April  22,  1904-Not  to  be  reported. ) 

Adverse  i^ssession— This  case  was  affirmed  upon  the  evidence  showing- 
sixty  or  seventy  years  adverse  possession  of  a  strip  of  ground  less  than  three 
inches  in  width. 

W.  T.  Burch  for  appellant. 

Kohn,  Baird  &  Spindle  and  R.  L.  Greene  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  division. 

Opinion  of  the  court  by  Judge  Nunn. 

It  appears  from  the  record  that  appellant  and  appellee  own  adjoining  lots 
in  the  city  of  Louisville.  Ky.,  fronting  on  Market  street.  Upon  these  lot» 
brick  houses  were  erected  sixty  or  seventy  years  ago.    They  were  not  erected 
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at  the  same  time  and  did  not  have  a  oommou  or  partition  wall,  but  the  walls 
were  nine  inches  thick  and  built  so  close  that  they  appeared  to  an  ordinary 
obseryer  as  one  wall.  A  few  years  since,  appellee  had  his  old  house  torn 
down  and  a  large  brick  building  erected  in  its  stead.  Appellant  brought 
this  action,  alleging  that  appellee  erected  his  new  building  three  inches  over 
the  line  on  her  property,  and  asks  that  appellee  be  required  to  remove  it  and 
surrender  to  her  this  three  inches  of  ground  and  1900  in  damages  for  its  de^ 
tentlon.  Appellee  denied  the  allegations  of  the  petition  and  alleged  that  his 
new  house  occupied  the  ground  that  the  old  one  occupied  and  no  more,  ex- 
cept it  extended  further  back  from  the  street,  and  that  ho  and  those  under 
whom  he  claimed  had  owned  and  occupied  this  lot  and  house  for  seevnty- 
flve  years  or  more  with  the  usual  and  proper  averments  of  the  plea  of  the- 
statutes  of  limitations. 

The  issues  were  completed,  proof  was  heard  and  the  court  adjudged  that, 
appellant  was  not  entitled  to  recover,  and  dismissed  her  petition,  of  which 
she  complains.  The  only  question  involved  was  one  of  fact.  Appellant  in^ 
troduoed  testimony  tending  to  sustain  her  petition  and  to  the  effect  that  from 
the  appearance  of  the  walls,  looking  at  them  from  the  front  and  by  measur- 
ing through  a  crack  or  hole  from  the  inside  of  appellant's  building,  that- 
appellee,  to  obtain  the  land  of  appellant,  had  cut  or  hewir  off  the  side  of  her 
three  story  brick  building.  Ap.^ellant,  with  her  husband  and  several  ten- 
ants, occupied  her  building  during  the  time  appellee's  building  was  being 
erected,  and  it  is  strange  that  no  one  professed  to  see  the  cutting  or  chipping^ 
off  of  this  brick  wall,  which  must  have  necessarily  been  tedious.  Her  sur- 
veyors testified  that,  by  actual  measurements,  appellees'  house  was  erectedl 
over  the  line  and  upon  appellant's  lot  to  the  extent  of  six-eighths  of  an 
inch.  Appellee's  old  building  was  torn  down  and  the  new  one  erected  by^ 
c  mtract.  These  contractors  and  persons  who  labored  for  them  testified  that 
the  new  building  was  erected  on  the  ground  that  the  old  one  occupied  except 
the  new  one  was  deeper  or  longer,  and  also  testified  that  appellant's  wall  was 
not  cut,  chipped  or  disturbed  in  any  way,  and  his  surveyors  testified  that  by 
actual  measurements,  appellant's  wall  was  on  the  line  and  did  not  extend 
across  it. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


SEABORN  V.  COMMONWEALTH. 

(Filed  April  22,  1904— Not  to  be  reported.) 

1.  Evidence— Character  of  deceased  as  a  drinking  man— On  the  trial  of  ono' 
indicted  for  murder,  evidence  that  the  deceased  was  a  drinking  man  was  in- 
competent. 

8.  Clothing  of  deceased— It  was  competent  to  introduce  the  clothing  of  the- 
deceased,  worn  at  the  time  he  was  shot,  to  show  the  location  of  the  wounds 
on  his  body. 

S.  Conduct  of  brother  of  accused  in  keeping  witnesses  away  from  the  trial 
— It  was  competent  to  ask  the  brother  of  the  accused,  who  was  a  witness  for- 
him,  whether  he  had  contributed  to  the  absence  of  two  witnesses,  ^ho  had 
testified  for  the  Commonwealth  on  the  examining  trial,  in  order  to  show  hia 
Interest  and  affect  his  credibility. 

4.  Statement  of  accused  on  examining  trial— It  was  proper  for  the  Com^- 
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iiiODwealth  to  ask  accused  If  he  had  Dot  voUmtarily  testified  at  his  examin- 
ing trial  that  he  had  shot  and  killed  deceased. 

6.  Proof  of  other  public  offenses—It  was  not  competent  to  ask  the  accused 
if  he  had  not  been  indicted  in  Taylor  county  for  a  public  offense,  but  it  was 
competent  for  accused  to  state  that  he  had  left  Taylor  county  to  avoid  in- 
dicting others. 

T.  J.  Coyle  for  appellant. 

^.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Jackson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Jacob  Seaborn,  and  Hiram  Dees  were  jointly  indicted  hj 
the  grand  jury  of  Jackson  county  for  the  murder  of  Henry  Peters.  A  sep- 
arate trial  was  awarded  to  the  appellant,  Seaborn,  who  being  put  upon  his 
irial  before  a  jury  was  convicted  of  voluntary  manslaughter  and  sentenced 
to  confinement  in  the  penitentiary  for  twenty-oBe  years.  A  reversal  is  asked 
<in  the  ground  that  the  trial  court  erred  to  his  prejudice  during  the  progress 
of  the  trial  in  a  number  of  instances  in  the  admission  of  testimony  over  the 
■objection  of  the  appellant  and  in  the  exclusion  of  testimony  offered  by  him. 

The  first  error  complained  of  was  the  refusal  of  the  trial  court  to  permit 
the  appellant  to  prove  that  the  deceased,  Henry  Peters,  was  a  drinking  man, 
after  having  allowed  the  Commonwealth  to  prove  that  the  defendant  was 
drinking  on  the  day  of  the  commission  of  the  homicide.  Whilst  voluntary 
drunkenness  constitutes  no  excuse  for  the  commission  of  crime,  it  is  always 
admissible  In  evidence  as  one  fact  bearing  upon  the  existenoe  or  nonexist- 
enoe  of  malice,  in  the  mind  of  the  accused.  (Wilkerson  v.  Commonwealth, 
^8  Ky.,  88;  Buchanon  v.  Commonwealth,  80  Ky.,  110;  Shananhan  v.  Com- 
monwealth, 8  Bush,  468.)  The  defendant  was  permitted  to  prove  that  the 
deceased  Peters  was  also  drinking  on  the  day  of  his  death.  The  fact  that  he 
^as  a  drinking  man  was  Immaterial  and  Incompetent. 

It  is  also  complained  that  the  Commonwealth  was  allowed  to  introduce 
«s  evidence  the  clothing  worn  by  the  deceased  on  the  day  when  he  was  shot. 
We  think  this  was  competent  evldenc<^  to  show  the  location  of  the  wounds 
on  the  body  of  the  deceased.  It  is  also  complained  that  the  court  erred  in 
permitting  the  Commonwealth's  attorney  to  ask  the  brother  of  the  accused, 
who  testified  as  a  witness  in  his  behalf,  whether  he  had  contributed  in 
«ny  way  to  the  absence  of  two  witnesses  who  had  testified  in  behalf  of  the 
Commonwealth  before  the  examining  court,  and  also  In  refusing  to  allow 
the   defendant  to  prove  that  their  absence  was  attributable  to  other  causes. 

We  think  it  was  competent  to  interrogate  the  witness  for  the  defendant 
•along  the  line  indicated,  with  the  view  of  showing  the  extent  of  his  interest 
in  the  case  and  to  affect  his  dredibillty.  The  record  discloses,  however,  that 
the  defendant  was  permitted  to  prove  that  one  of  these  witnesses  did  not 
leave  the  county  until  he  was  indicted  himself  for  a  criminal  offense.  The 
cross-examination,  however,  wholly  failed  to  elicit  any  fact  damaging  to  the 
defendant,  and  was,  we  think,  immaterial.  It  is  further  complained  that 
the  Commonwealth  was  permitted  to  prove  in  chief  over  the  objection  of  the 
accused  that  he  had  voluntarily  testified  at  his  examining  trial  that  he  had 
«hot  and  killed  the  deceased.    It  is  always  competent  for  the  Commonwealth 
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to  prove  voluntary  declarations  and  admissions  of  persons  charged  with 
crimR  with  reference  thereto  against  him.  (3  Rice  on  Evidence,  72;  Whar* 
ton's  Criminal  Evidence,  section  628. ) 

The  appellant  also  complains  that  the  trial  court  refused  to  allow  the  ap- 
pellant  to  introduce  testimony  for  the  purpose  of  showing  his  reputation 
was  that  of  a  peaceable  citizen.  Whilst  it  appears  from  the  record  that  the 
trial  court  sustained  exceptions  to  the  form  of  a  question  seeking  to  elicit 
information  on  this  point,  it  did  not  exclude  any  competent  testimony  as  to 
the  general  reputation  of  the  accused  for  pence  and  good  order  or  the  re- 
verse. It  is  further  compltiined  that  the  Commonwealth  was  permitted  to 
interrogate  the  accused  upon  cross-examination  as  to  the  motives  which  in- 
duced him  to  leave  the  county  of  Taylor,  and  if  he  did  not  leave  that  county 
because  of  charges  against  him.  In  response  to  which  the  accused  answered: 
'*They  say  that  I  am  indicted  down  there.  I  left  that  county  to  keep  from, 
going  before  the  court  and  indicting  some  other  fellows/'  The  trial  judge 
immediately  cautioned  the  jury  that  it  was  not  competent  for  the  Common- 
wealth to  show  that  t!:e  accused  had  been  indicted  in  Taylor  county  or 
charged  with  a  public  offense,  but  that  so  much  of  his  answer  as  admitted, 
that  he  had  left  the  county  to  avoid  indicting  other  persons,  was  competent. 

It  is  never  competent  to  impeach  a  witness  by  proof  of  particular  acts, 
which  have  no  connection  with  the  oflfense  for  which  he  was  on  trial.  This- 
question  was  fully  considered  in  Howard  v.  Commonwealth,  32  Ky.  Law 
Kep.,  1551,  where  the  Kentucky  cases  on  this  subject  are  collated.  But 
where  the  answer  which  the  accused  may  give  will  not  directly  and  certainly 
show  infamy  or  the  commission  of  a  public  offense,  he  may  be  compelled  to 
testify.  (Greeuleaf  on  Evidence,  section  456. )  We,  therefore,  think  that  the 
trial  court's  ruling  on  this  point  was  not  prejudicial  error. 

Appellant  also  complains  that  the  verdict  is  not  supported  ty  the  testi- 
mony. While  there  is  evidence  in  the  record  conducing  to  show  that  de- 
fendant was  acting  in  his  necessary  self-defense  at  the  time  he  shot  and 
killed  the  deceased,  there  was  also  testimony,  circumstantial  in  character 
In  the  main,  from  which  the  jury  might  reasonably  have  concluded  that 
this  WHS  not  true,  and  to  support  their  verdict  finding  the  appellant  guilty 
of  voluntary  manslaughter.  Under  this  state  of  fact  this  court  is  prohibited 
by  the  Code  of  Practice  from  reversing  the  case  for  insufficient  evidence 
to  uphold  the  verdict;  although  we  say  fr.inkly  that  we  would  have  been 
better  satisfied  if  the  testimony  on  this  point  had  been  more  conclusive. 

But  for  reasons  indicated  the  judgment  is  affirmed. 


CRAVENS  V.  DE.SPAIN. 
(Filed  April  23,  lfi04— Not  to  be  reported.) 
C.  S    Hill  and  G.  C.  Avritt  for  appellant. 
L.  S.  Pence  and  Robert  L.  Greene  for  appellee. 
Appeal  from  Marion  Circuit  Court. 

Judge  Nunn  delivered  the  following  response  to  petition  for  rehearing : 
As  stated  in  the  opinion,  the  appeal  was  on  a  partial  transcript  and  with 


2206  OABB,  ftO.  V.  FIELD,  ftO. 

■only  a  partial  transcript  It  must  be  presumed  that  the  lower  oourt  acted 
properly.  The  appellaDt,  In  his  petition  for  rehearing,  refers  to  bis  schedule 
^led  in  the  record  and  claims  that  it  calls  for  a  complete  record  except  the 
proof  taken.  The  record  shows  that  appellant  filed  his  schedule  and  the  ap- 
pellee did  not  file  one  and  there  is  nothing  in  the  record  showing  that  the 
appellee  had  any  notice  of  the  filing  of  appellant's  schedule  as  required  by 
'  section  787  of  the  Civil  Code  of  Practice. 
The  petition  for  rehearing  is  overruled. 


CARR,  &c.  v.  FIELD,  &c. 

(Filed  April  27,  1904— Not  to  be  reported.) 

Lands— Conveyances— In  a  conveyance  from  the  husband  to  the  wife  of  an 
estate  for  life,  with  remainder  to  him,  but  in  the  event  he  died  first  then 
ehe  was  to  hold  the  lot  with  power  to  will  or  convey  it,  it  is  apparent  that 
be  intended  in  the  event  she  should  survive  him,  to  vest  in  her  the  fee- simple 
title  to  the  property  conveyed.  ^ 

F.  M.  Hutchinson  for  appellants. 

£.  L.  McDonald  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Bumam. 

On  the  4th  day  of  December,  1808,  Qeorge  Brown  duly  executed  the  follow- 
ling  conveyance  to  his  wife,  Mary  £.  Brown:  "This  deed  between  Geoi^ 
Brown,  grantor,  and  Mary  £.  Brown,  grantee,  witnesseth :  That  grantor  in 
consideration  of  the  love  and  affection  he  bears  his  wife,  the  grantee  herein, 
and  II  oash,  in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged, 
does  heroby  sell,  transfer  andveonrey  to  the -grantee  for  and  during  her  nat- 
ural life,  with  remainder  to  this  grantor,  the  following  property,  to  wit  (here 
follows  description  of  land,)  to  have  and  to  hold  the  same  with  all  the  ap- 
purtenances thereon  to  the  grantee  for  and  during  her  natural  life,  with  re- 
mainder to  the  grantor  with  covenant  of  general  warranty.  If  the  grantor 
should  die  before  the  grantee,  then  the  grantee  is  to  have  and  hold  said  lot 
as  and  for  her  separate  estate,  with  full  power  to  will  and  convey  same. 
But  should  she  die  before  grantor,  then  the  title  to  said  property  is  to  vest 
in  grantor  as  above. " 

The  parties  to  this  conveyance  viere  childless,  and  grantor,  George  Brown, 
died  before  his  wife.  After  his  death  the  grantee.  Mary  E.  Brown,  sold  and 
conveyed  the  property  by  general  warranty  deed  to  one  Sarah  Hester,  who 
subsequently  on  the  23d  of  August,  1898,  reconveyed  the  property  by  general 
warranty  deed  to  Mary  E.  Brown,  who  thereafter  died  intestate  and  child 
les.s.  This  suit  involves  a  controversy  between  the  heirs  at  law  of  the  hus- 
band, George  Brown,  and  the  heirs  at  law  of  the  wife,  Mary  E.  Brown,  as 
to  the  ownership  of  the  lot  in  controversy.  The  trial  court  held  that  the 
title  to  the  property  descended  to  the  heirs  at  law  of  the  wife,  and  the  heirs 
at  law  of  the  husband  have  appealed,  and  contend  in  this  court  that  there  is 
a  clear  repugnance  between  the  nature  of  the  estate  granted  and  that  limited 
in  the  habendum  clause  of  the  deed,  and  invoke  the  rule  that  where  such 
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CrimlDal  law^It  was  not  an  abuse  of  discretion  to  refuse  to  allow  the 
jury  to  view  the  place  where  the  homicide  occurred,  where  the  term  was 
near  Its  close,  the  place  fifteen  miles  distant,  and  besides  a  surveyor  selected 
by  the  defendant  had  made  a  map  showing  the  local  situation  and  the  dis- 
tances between  points  referred  to  in  the  evidence. 

James  Sparks  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 
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irreconcilable  oonfliot  exists,  the  granting  words  of  the  deed  must  control, 
And  to  support  this  contention  refer  to  the  case  of  Batcliffe,  &c.  v.  Mars, 
^c,  87  Ky.,  ae.  The  deed  considered  in  that  case  is  as  follows:  ''The  said 
Wm.  Batcliffe  bath  bargained  and  doth  hereby  convey  unto  Wm.  Batcliffe, 
Jr.,  two  certain  tracts  of  land  (here  follows  description  of  land,)  to  have 
And  hold  said  tracts  of  land  with  their  emblements  to  said  William  aforesaid 
■during  bis  natural  life,  after  that  to  bis  heirs,  forever  free  from  the  claim 
•of  said  William,  Sr.,  or  any  person  claiming  under,  by  or  through  him  with 
no  other  title  or  interest." 

The  oourt  decided  in  that  case  that  **if 'an  estate  be  granted  to  A.  in  fee 
simple  and  in  the  habendum  to  him  for  life,  and  thereafter  to  his  heirs  gen- 
erally, the  restrictive  clause  was  inoperative  unless  it  could  be  gathered  I 
irom  the  whole  instrument  that  the  grantor  intended  that  the  restrictive 
clause  in  the  habendum  should  control  the  granting  clause,  and  there  being 
nothing  in  the  deed  indicating  that  the  grantor  intended  that  the  habendum 
«hould  limit  the  estate  granted  to  a  life  estate,  the  grantee  took  the  fee  sim- 
ple." 

We  deem  it  unnecessary  to  discuss  the  soundness  of  the  conclusion  reached 
in  that  case,  as  it  is  perfectly  clear  from  the  whole  instrument  that  the 
^prantor  in  this  case  intended  to  invest  the  fee  simple  title  to  the  property 
•conveyed*  in  the  wife,  if  he  should  die  before  her.  And  when  the  intention 
of  a  grantor  in  a  deed  can  be  clearly  ascertained  from  the  entire  paper,  It 
must  always  govern.  The  intent  of  the  grantor  must  control.  In  Jackson 
V.  Meyers,  8  Johns,  888,  Judge  Kent  states  the  rule  in  these  words:  "The 
Intent  when  apparent  and  not  repugnant  to  any  rule  of  law  will  control 
technical  terms,  for  the  intent  and  not  the  words  is  the  essence  of  every 
agreement.  In  the  exposition  of  deeds,  the  restriction  must  be  upon  and 
from  a  comparison  of  the  whole  instrument;  and  that  with  an  endeavor  to 
give  every  part  of  it  its  meaning  and  effect." 

Mr.  Black  stone  says:   *' The  construction  must  be  made  upon  the  entire 
deed,  and  not  merely  upon  disjointed  parts  of  it." 

Applying  this  rule  of  construction  to  the  deed  in  question  we  are  of  the 
opinion  that  Mary  E.  Brown  having  survived  her  husband  became  vested 
with  the  fee  simple  title  to  the  property  thereafter. 
Judgment  affirmed. 
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This  appeal  is  prosecuted  from  a  judgment  of  conviction  for  the  murder  oT 
Elisha  Whitaker.  It  is  urged  that  the  court  erred;  first,  in  overruling  the 
motion  for  a  continuance;  second,  in  refusing  to  take  the  jury  to  view  the 
place  where  the  homicide  occurred. 

The  court  overruled  the  motion  for  a  continuance,  but  the  affidavit  there- 
for to  be  read  as  the  evidence  of  the  absent  witness.  There  \vas  nothing- 
shown  which  made  it  peculiarly  necessary  that  the  absent  witness  should 
have  been  present  and  testified,  that  wonld  not  exist  in  any  other  prosecu- 
tion for  felony.  If  the  courts  did  not  proceed  to  the  trial  of  criminal  cases 
and  allow  defendants  to  read  afTidavit:$  for  continuances  as  the  evidence  of 
absent  witnesses,  such  prosecutions  would  almost  come  to  a  stand  still  and 
the  administration  of  justice  would  be  seriously  interrupte<l.  There  were 
some  reasons  in  the  case  why  it  would  have  been  well  to  have  sent  the  jury 
to  view  the  place  where  the  homicide  was  committed.  Whether  this  should 
have  been  done  was  in  the  sound  discretion  of  the  court.  The  tenu  was 
near  its  close,  the  place  was  fifteen  miles  distant  from  the  court  house  and 
to  reach  which  it  was  necessary  to  travel  over  mountain  roads.  Besides  a 
surveyor  selected  hj  the  defendant  had  measured  the  distance  between  points 
referred  to  in  the  evidence  and  made  a  map  showing  the  local  situation.  We 
do  not  think  the  court  abused  its  discretion. 

The  judgment  is  affirmed. 


^l\e  K^i^tacky  ]jaW  Reporter 
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SELBY  V.  COMMONWEALTH. 

(Filed  April  28,  1904— Not  to  be  reported.) 

Criminal  law— Evidence— In  a  trial  for  murder  where  it  was  impossible 
for  the  witnesses  to  determine  who  flred  the  shot,  or  caused  it  to  be  fired, 
where  one  was  a  party  to  the  occurrence,  an  exclamation  made  by  him  in- 
stantly was  a  part  of  the  res  gestse  and  should  have  been  admitted  by  the 
lower  court. 

James  Sparks  and  D.  K.  Rawlings  for  appellant. 

N.  B.  Hays  and  Loraine  Mix  for  appelleu. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Daniel  Selby,  who  was  indicted  in  the  Laurel  Circuit  Court  for  the  mur- 
der of  Ihomas  Black,  was  tried  and  convicted  of  manslaughter  and  sen- 
tenced to  seven  years  and  eight  months  in  the  penitentiary. 

Ihe  indictment  charged  that  Selby  killed  Black  by  shooting  him  with  a 
loaded  pistol.  The  circumstances,  as  shown  by  the  record,  were  about  these: 
On  the  day  the  killing  occurred  about  twelve  or  fifteen  persons  had  been 
drinking  beer  from  kegs  which  had  been  hauled  out  from  a  brewery  situated 
In  the  town  of  Pittsburg,  Ky.,  to  a  place  in  the  woods.  These  parties  had 
been  at  this  place  drinking  irom  some  time  in  the  morning  to  about  4 
o'clock  in  the  afternoon.  Most  of  them  were  considerably  under  the  infiu- 
ence  of  liquor,  the  appellant  probably  being  the  drunkest;  but  all  appeared 
to  be  in  a  good  humor,  no  friction  or  ill  feeling  of  any  kind  having  arisen 
between  them.  Appellant  had  a  pistol  and  on  one  or  two  occasions  he  had 
it  exposed  and  spoke  of  its  being  a  good  one,  he  also  boasted  of  his  manhood 
and  his  ability  as  a  wresder.  About  this  time  he  took  his  seat  on  the 
ground  near  where  Thomas  Black  was  drawing  beer  and  handing  it  out  to 
the  crowd.  Most  of  the  witnesses  say  that  he  then  had  the  pistol  in  his 
hand.  The  deceased,  Black,  remarked  to  him,  *'Dan,  don't  handle  that 
pistol  in  that  way,  you  might  shoot  me  in  the  back."  Just  at  this  Instant 
Andrew  Patterson,  who  was  about  tix  or  eight  feet  distant  from  appellant, 
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sprang  to  him  and  grabbed  the  pistol  and  instantly  the  pistol  fired  and 
killed  Blaok,  and  at  that  moment  Andrew  arose  with  the  pistol  in  his  hand 
and  remarked,  '^Boys,  you  see  that  it  was  an  accident/'  and  started  after 
Dr.  Givens.  Not  one  of  the  witnesses  present  could  tell  who  fired  the  shot, 
whether  Patterson  or  the  appellant.  The  trend  of  the  testimony  shows  that 
it  was  the  intention  of  Patterson  to  disarm  the  appellant  so  that  he,  in  his 
drunken  condition,  might  not  injure  any  one,  accidentally  or  otherwise. 

The  appellant  also  offered  to  prove  by  Dr.  Givens  that  when  Patterson 
arrived  he  told  him  that  he  had  accidentally  shot  Black  and  he  wanted  him 
to  go  to  see  him.  Patterson  was  not  introduced  as  a  witness  in  the  case,  it 
appearing  that,  at  the  time  of  the  trial,  he  was  in  the  State  of  Indiana.  The 
•court  refused  to  allow  this  statement  of  Patterson,  as  related  by  Dr.  Givens, 
and  also  the  statement  made  immediately  after  the  shot  was  flrcni,  to  go  to 
the  JU17  AS  evidence,  and  of  this  action  of  the  court  appellant  complains. 
The  court  did  not  err  in  refusing  to  allow  Dr.  Givens  to  testify  that  Patter 
son  stated  to  him  that  he  shot  deceased  accidentally.  This  would  be  hearsay 
4ind  could  be  proven  only  by  Patterson  himself. 

In  our  opinion  the  court  erred  in  refusing  to  allow  the  statement  made  by 
Patterson  instantly  after  the  shot  was  fired,  ^'Boys,  you  see  this  was  an 
accident. "  This  was  a  part  of  the  res  gestae.  In  the  case  of  Stroud  v.  Com- 
inonwealth,  14  Ky.  Law  Rep.,  179,  the  court  said:  "Whatever  is  said  by  a 
party  to  the  occurrence  or  a  co-adjutor  in  cases  of  homicide,  it  is  competent 
to  show  the  character  or  quality  of  the  act;  but  the  statement  of  a  bystander, 
who  is  in  no  way  acting  in  oonccrt  with  the  parties  to  the  transaction,  does 
not  constitute  a  part  of  the  res  gestae."  In  the  case  of  Brodshaw  v.  Com- 
monwealth, 10  Bush,  677,  the  court  said:  **The  cries  or  exclamations 
allowed  to  be  proved  did  not  proceed  from  either  one  of  the  parties  engaged 
in  the  transaction,  nor  from  any  one  acting  in  concert  with  either  of  them. 
They  do  not  constitute  a  pait  of  the  res  gestae.  Contemporaneous  ex- 
pressions on  exclamations  of  the  assailant  or  of  his  coadjutors,  or  of  the  de- 
ceased in  oases  of  homicide,  may  be  proved  for  the  purpose  of  illustrating 
the  character  or  quality  of  the  act.  *  *  *  We  are  aware  of  no  case  in 
which  it  was  held  that  the  cries  or  exclamations  of  persons  in  no  way  con- 
nected with  the  main  fact  were  admissible  as  part  of  the  res  gestae. "  In  the 
case  before  us,  Andrew  Patterson  was  connected  with  the  main  facts.  It 
was  impossible  for  the  witnesses  to  tell  who  fired  the  shot  or  caused  the 
pistol  to  be  fired.  Patterson  was  a  party  to  the  occurrence,  but  apparently 
innocent  of  any  wrongful  purpose  in  his  acts.  Yet  he  was  a  party  to  it,  and 
an  exclamation  instantly  made  by  him  should  have  been  admitted  as  a  part 
of  the  res  gestse. 

The  appellant  complains  that  the  court  erred  in  failing  to  give  an  instmc- 
tlon  on  involuntary  manslaughter.  This  offense  is  defined  by  Greenleaf, 
volume  3,  section  128,  where  one  doing  an  unlawful  act,  not  felonious  nor 
tending  to  great  bodily  harm,  or  doing  a  lawful  act,  without  proper  caution 
or  requiRite  skill  undesignedly  kills  another.  We  are  of  the  opinion  that 
under  no  phase  of  the  proof  was  appellant  guilty  of  involuntary  manslaugh- 
ter. He  was  handling  a  pistol,  a  deadly  weapon,  carele.ssly  and  recklessly 
which  tended  to  great  bodily  harm  and  even  if  his  act  had  been  lawful,  it 
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^^p^aa  without  proper  caution.    The  istruotions  of  the  court,  as  given,  covered 
<4he  whole  law  of  the  case. 

For  the  refural  of  the  court  to  allow  the  statement  of  Patterson,  which 
^constituted*  a  part  of  the  res  gestfe  to  be  introduced  as  evidence,  the  case  is 
•reyersed  and  the  cause  remanded  for  further  proceedings  consistent  herewith. 


KENTUCKY  FREESTONE  CO.  v.  McGEE. 

(FiledMay  ^,  1904.) 

1.  Master  and  servant-^Negligence  of  roaster—Instructions— In  an  action 
\}y  a  servant  for  an  injury  caused  by  the  alleged  negligence  of  the  master  in 
tailing  to  keep  a  pathway  clear  of  loose  stones  over  one  of  which  appellant 
fltumbled  and  fell  while  he  was  accompanying  a  car  conveying  stone  from  a 
Took  quarry  to  a  nearby  railroad,  an  instruction  to  the  jury  that  if  defend- 
•ant  permitted  the  pathway  to  be  obstructed  by  rocks,  and  that  by  reason 
thereof  it  was  dangerous  to  its  employes  and  that  because  thereof  plaintiff 
-was  injured  while  in  the  discharge  of  his  duty,  that  it  was  liable  to  the 
plaintiff  for  his  injury,  provided  the  plaintiff  did  not  know  of  the  obstruc- 
tion, and  that  defendant  did  know  it  or  could  have  known  it  by  ordinary 
•oare,  was  erroneous  for  the  reason  that  it  imposes  on  the  mastez  the  duty  to 
furnish  the  servant  a  safe  place  in  which  to  work. 

9.  Inherent  danger— Duty  of  roaster— The  inherent  nature  of  certain  kindi 
-of  employment  is  such  that  to  engage  in  it  at  all  is  more  or  less  dangerous, 
•and  the  rule  is  that  the  master  must  furnish  his  servant  a  reasonably  safe 
f>lace  in  which  to  do  his  work  viewed  from  the  nature  of  the  employment. 
-The  master  is  required  to  use  ordinary  care  to  acquaint  himself  with  the 
-condition  of  the  premises  on  which  he  sets  his  servant  to  work. 

8.  Duty  of  servant— The  servant's  duty  is  to  merely  avoid  those  dangerous 
conditions  of  which  he  knows,  or  which  are  so  patent  and  visible  that  he, 
in  the  course  of  his  work  and  as  a  natural  incident  of  it,  can  not  fail  to 
icnow  it  except  by  his  own  neglect. 

4.  Application  of  rule— Applying  these  principles  the  court  should  have 
submitted  to  the  jury  in  addition  to  the  question  of  appellee's  knowledge  of 
the  usual  obstruction,  if  it  was  an  unusual  one,  the  inquiry,  whether  it  was 
«uoh  an  obvious  danger  as  that  appellant  in  the  discharge  of  his  service  with 
ordinary  care  must  have  seen  it  and  known  of  it. 

C.  G.  &  H.  O.  Williams  and  C.  D.  Robertson  for  appellant. 

W.  A.  Morrow  and  B.  J.  Berthurum  for  appellee. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

Appellee,  a  laborer  employed  in  taking  out  cars  loaded  with  stone  from 
appellant's  quarry  to  a  nearby  railway  siding,  was  injured  by  stumbling  or 
clipping  upon  a  stone  in  his  pathway  alongside  of  the  track  over  which  the 
<5«r  was  being  taken.  The  dimensions  of  the  stone  are  not  certainly  proved, 
hut  It  may  be  said  to  have  been  between  the  size  of  a  man's  fist  and  of  his 
hat.  It  was  One  of  a  number  of  stones  scattered  along  the  pathway  Ap> 
pellees'  duty  was  to  accompany  the  car,  which  was  pulled  out  by  a  wire  rope 
drawn  by  a  stationary  engine,  and  was  moved  at  the  rate  of  about  fifty  feet 
a  minute.    Appellee  and  the  other  workmen  going  along  to  chock  the  wheels 
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In  oase  the  rope  should  break,  so  as  to  prevent  the  car  running  back  into^ 
the  quarry.  When  appellee  stumbled  over  the  stone,  or  fell,  he  was  throwo- 
under  the  oar,  and  before  he  could  remove  his  foot  from  the  rails  It  was 
crushed  by  one  of  the  car  wheels.  He  sues  to  recover  for  this  Injury  because 
of  the  alleged  negllg<*nce  of  his  master  In  failing  to  provide  him  a  safe  place- 
in  which  to  do  his  work,  It  being  alleged  that  the  presence  of  the  stones  ini 
his  pathway  was  actionable  negligence  on  the  master's  behalf. 

The  instructions  submitting  the  Issue  of  negligence  to  the  jury  told  them 
In  substance  that  If  the  defendant,  appellant,  permitted  the  pathway,  where- 
appellee's  duty  required  him  to  be,  to  become  obstructed  by  rooks,  and  that 
by  reason  thereof  it  was  dangerous  to  its  employes,  and  that  because  thereof' 
plaintiff  was  injured  while  in  the  discharge  of  his  duty,  that  It  was  liable 
to  the  plaintiff  for  his  injury,  provided  the  plaintiff  himself  did  not  know 
of  the  obstruction,  and  provided  that  defendant  did  know  of  such  dangerous- 
condition,  or  might  have  known  of  it  by  the  exercise  of  ordinary  care.  The 
court  also  told  the  jury  In  the  second  Instruction :  "If  you  believe  the  track, 
or  premises  of  the  defendant,  where  plaintiff's  duty  required  him  to  be,, 
were  obstructed  by  rocks,  and  the  plaintiff  knew  of  such  olistnictlon,  if  any^ 
there  was,  then  you  will  find  for  the  defendant. " 

The  court  Is  of  opinion  that  these  instructions  fail  to  properly  present  the 
duty  of  the  master  in  the  premises,  as  well  as  to  state  the  whole  law  of  tbe- 
Bervant's  duty  to  himself. 

In  the  first  place,  the  instruction  imposed  upon  the  master  the  duty  to 
furnish  the  servant  a  safe  place  in  which  to  do  his  work.  Such  is  not  the- 
law.  The  Inherent  nature  of  certain  kinds  of  employment  is  such  that  to 
engage  In  It  at  all  is  more  or  less  dangerous.  This  danger  Is  one  againii^ 
which  the  master  does  not  contract,  and  the  possible  consequences  of  which 
his  servant  impliedly  assumes.  It  is  altogether  probable  that  loose  stones- 
of  varying  size  would  be  scattered  about  a  rock  quarry.  It  is  equally  cer- 
tain that  their  presence  creates  more  or  less  danger  to  those  walking  among 
them.  To  the  extent  that  their  presence  may  be  reasonably  expected  and. 
oan  scarcely  be  guarded  against,  is  one  thing  that  must  have  been  in  oon- 
temptation  In  the  contract  of  employment;  but  where  their  presenoe  in  un- 
Qoual  quantities  or  in  unusual  plaoes  Increases  the  ordinary  and  inherent 
hazard  and  danger  to  laborers  in  and  about  the  quarry,  it  is  not  a  risk 
assumed  by  the  employe.  The  rule,  then,  Is,  that  the  master  must  furnish 
his  servant  a  reasonably  safe  place  in  which  to  do  his  work,  viewed  from 
the  nature  of  the  employment.  As  to  the  servant's  duty  to  himself,  he  caxi« 
not  purposely  Injure  himself  and  charge  the  consequences  to  the  master. 
Therefore,  it  is  written,  that  if  the  servant  knows  of  a  danger  not  within* 
the  scope  of  his  assumption,  and  notwithstanding  risks  its  consequences,  he 
alone  must  suffer.  But  just  here  there  is  a  difference  between  the  master's, 
and  the  servant's  duty,  for  the  master  must  know  that  the  place  in  which, 
the  servant  must  do  his  work  is  a  reasonably  safe  one  for  that  purpose, 
unless  its  unsafe  condition  has  hapi)ened  so  recently,  that  he  could  not,  by 
the  exercise  of  ordinary  care,  have  learned  of  It  in  time  to  have  prevented 
the  Injury:  while  the  servant's  duty  Is  to  merely  avoid  those  dangerous  con- 
ditions of  which  he  known,  or  which  are  so  patent  and  visible,  that  he,  izk^ 
the  course  of  his  work,  and  as  a  natural  incident  of  it,  can  not  fail  to  know* 
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tt  ezoept  by  his  own  neglect.  As  stated  in  Mellott  v.  L.  &  N.  R.  B.  Co., 
101  Ky.,  214:  "The  servant  is  bound  to  see  for  himself  such  risks  and  haz- 
■firds  as  are  patent  to  observation,  and  is  bound  to  exercise  his  own  skill  and 
Judgment  in  a  measure,  and  can  not  blindly  rely  upon  the  skill  and  care  of 
his  master.'* 

But  this  does  not  involve  the  question  of  "equal  means  of  knowledge"  in- 
voked by  appellant.  This  doctrine,  though  having  had  a  place  in  the  de- 
•cisions  of  this  State  for  a  while,  has  been  frequently  ignored,  and  expressly 
<denied,  and  in  the  late  case  of  Pflsterer  v.  Peter  &  Co.,  25  Ky.  Law  Bep., 
1605,  is  repudiated,  while  Bogenschutz  v.  Smith,  84  Ey.,  880,  upon  which  it 
seems  ta  have  been  rested,  is  to  that  extent  overruled  in  effect,  if  not  in 
terms.  The  master  is  required  to  do  all  that  ordinary  prudence  and  care 
requires  to  acquaint  himself  with  the  condition  of  the  premises  on  which 
he  sets  his  employe  to  labor.  The  servant  may  rely  upon  the  master's 
Implied  assurance  of  the  premises  being  reasonably  safe  for  the  purposes  for 
V7hich  they  are  used  without  Inquiry  or  examination,  unless  the  defect  is 
one  obvious  and  certain,  and  which  must  come  to  his  notice  in  the  regular 
discharge  of  his  work  without  having  to  stop  to  suspect  it  or  hunt  for  it. 

Applying  these  principles,  the  court  properly  overruled  the  motion  for  a 
peremptory  instruction,  but  it  should  have  submitted  to  the  juty  in  addition 
to  the  question  of  appellpe's  knowlege  of  the  unusual  obstruction,  if  it  was 
4in  unusual  one,  the  inquiry  whether  it  was  such  an  obvious  danger  as  that 
appellant  in  the  discharge  of  his  service  with  ordinary  care  must  have  seen 
It  and  known  of  it. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded 
tor  a  new  trial  under  proceedings  consistent  herewith. 


HOWARD  v.  COMMONWEALTH. 
(Filed  April  32,  1904.)     . 

1.  }Iomicide— Selecting  jury— Jury  wheel— Summoning  jury  from  county 
— The  fact  that  the  court  did  not  require  the  jurors  who  tried  the  case  to  be 
•drawn  from  the  jury  wheel,  instead  of  being  summoned  from  the  county  at 
large  by  the  sheriff,  if  error,  is  one  which  this  court  has  no  power  to  revise, 
■as  section  281,  Criminal  Code,  provides  that  "the  decisions  of  the  court  upon 
-challenges  to  the  panel  and  for  cause,  upon  motions  to  set  aside  an  indict 
ment,  and  upon  motions  for  a  new  trial  shall  not  be  subject  to  exception." 

2.  Qualification  of  juror— Discretion  of  court— Private  exBmination— Con- 
sent of  defendant — Discharge  of  juror- The  fact  that  upon  Information  given 
to  the  court  by  the  attorney  for  the  Commonwealth  based  upon  an  affidavit 
filed  that  one  of  the  eleven  persons  who  had  then  been  accepted  by  both  the 
Commonwealth  and  the  defendant,  but  had  not  been  sworn,  had  formed 
And  expressed  an  opinion  In  the  case,  and  that  the  court  with  the  consent  of 
the  attorneys  for  the  Commonwealth  and  defendant,  and  without  objection 
by  defendant,  privately  examined  said  juror,  not  In  the  presence  of  defend- 
-ant,  as  to  whether  he  had  formed  or  expressed  an  opinion,  and  upon  said 
-examination  discharged  him  from  the  panel,  was  not  an  abuse  of  discretion 
in  the  court,  although  the  defendant,  at  the  time,  excepted  to  his  discharge. 

8.  Same— W^e  are  unwilling  to  say  that  one  charged  with  a  felony,  as  was 
4ippellant,  with  counsel  at  hand  ready  and  competent  to  advise  him  of  hia 
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rights,  may  Dot,  Id  advance  of  the  swearing  of  the  jury,  and  before  he  is 
placed  in  jeopardy,  consent  to  a  private  examination  by  the  court  of  a  juror 
against  whom  complaint  has  been  made,  for  the  purpose  of  ascertaining* 
Whether  he  was  qualified  to  retain  his  place  as  one  of  the  jury  to  try  tiifr 
case.  Nor  do  we  think  it  is  afiSrmatively  shown  by  the  record,  that  any  in- 
jury resulted  to  the  substantial  rights  of  the  appellant  by  the  dismissal  of 
this  juror,  and  we  are  expressly  forbidden  by  section  281  of  the  Criminal 
Code,  supra,  to  reverse  for  this  error  in  the  formation  of  the  jury  if  it  was- 
an  error. 

4.  Same— The  fact  that  after  the  Commonwealth  had  accepted  in  opeir 
court  the  full  panel  of  twelve  jurors,  and  after  they  had  been  passed  to  the 
defendant  for  acceptance  or  peremptory  challenge,  and  defendant  and  hi» 
counsel  had  retired  from  the  court  room  to  pass  upon  the  panel,  the  courts 
over  appellant's  objection,  permitted  the  Commonwealth  to  excuse  one  ot 
the  panel  without  cause,  is  not  an  error  under  section  281,  Criminal  Code,, 
fiupra,  for  which  this  court  is  authorized  to  reverse  as  has  been  frequently 
and  recently  decided  by  this  court  in  other  cases. 

6.  Notes  of  evidence  before  grand  jury— Refusal  of  Commonwealth's  attor- 
ney to  furnish  notes—The  Commonwealth's  attorney  having  been  furnished 
notes  by  the  foreman  of  the  grand  jury  of  the  statements  of  H.  E.  Youtaey 
before  the  grand  jury,  it  was  not  error  in  the  court  in  overruling  defendant's 
motion  to  require  him  to  furnish  such  notes  to  the  inspection  of  the  defend-^ 
ant. 

6.  Accomplice— Witness—Not  required  to  criminate  himself— It  was  not 
error  in  the  court  to  refuse  to  require  one  who  was  jointly  indicted  with 
appellant  for  this  offense,  and  had  not  been  tried,  to  testify  as  a  witness  for 
defendant  against  his  objection  where  he  claimed  he  could  not  testify  with- 
out giving  eTidence  against  himself. 

7.  Recalling  witness— It  was  not  error  in  the  court  in  refusing  to  allow  H. 
E.  Youtsey  to  be  recalled  by  the  defendant  after  he  had  him  on  the  witness 
stand  and  cross  examined  for  two  days,  and  again  recalled  and  examined  by 
defendant  at  great  length  an  I  dismissed,  especially  as  the  matter  about 
Which  he  was  to  be  interrogated  was  for  the  purpose  of  laying  the  founda- 
tion to  contradict  him  by  his  wife,  which,  in  the  opinion  of  the  court,  if 
permitted,  would  have  b^n  incompetent. 

8.  Confidential  communications  between  husband  and  wife — The  court 
properly  refused  to  allow  Mrs.  Youtsey  to  testify  as  to  the  contents  of  a  con- 
fidential note  or  letter  written  to  her  by  her  husband  in  relation  to  the- 
prosecution,  said  testimony  being  incompetent  under  section  606,  Civil  Code, 
which  provides  that  "neither  huslmnd  nor  hl8  wife  shall  testify,  even  after 
the  cesHatioD  of  their  marriage,  concerning  any  communication  betweeii< 
them  during  marriage." 

9.  Evidence— Accomplices — Corroboration— Range— It  was  not  error  in  the 
court  to  allow  the  testimony  of  Youtsey,  Cecil,  Jones  and  Day  to  go  to  the^ 
jury,  relating  to  acts  and  declarations  of  appellant  conducing  to  show  his- 
guilt  in  a  conspiracy  to  ti\ke  the  life  of  William  Goebel  in  which  appellant 
was  an  alleged  participant  and  principal,  as  the  principal  witness  and  the^ 
only  ones  who  had  personal  knowledge  of  appellants'  guilt,  were  his  aooom- 
plices,  whose  testimony  It  was  necessary  to  corroborate  and  In  the  nature  of 
the  case  much  of  the  corroborating  testimony  was  circumstantial  and  should 
be  allowed  to  take  a  wide  range. 

10.  Instructions— The  instructions  given  in  the  case  confirm  absolutely  to> 
the  rule  laid  down  by  this  court  in  the  second  appeal,  and  are  free  fronk. 
error. 

I  W.  M.  Smith,  J.  A.  Violet,  J.  A.  Scott  and  Carlo  Little  for  appelhint. 
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B.  a.  Williams,  R.  B.  Franklin,  L.  W.  Arnett,  W.  O.  Davis  and  Robt.  L. 
Stout  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judfce  Settle. 

The  appellant,  James  B.  Howard,  was  tried  and  oonvict-ed  the  third  time 
in  the  Franklin  Circuit  Court  under  an  indictment  returned  in  that  court 
aieainBt  him  and  others,  charging  them  with  the  murder  of  William  Goebel, 
and  his  punishment  fixed  bj  the  verdict  of  the  jury  and  sentence  of  the  court 
at  imprisonment  in  the  penitentiary  for  life. 

His  motion  for  a  new  trial  was  overruled  by  thd  lower  court,  and  by  this 
appeal  he  seeks  a  reversal  of  the  judgment  of  conviction.  There  have  been 
two  former  appeals  herein.  (Howard  v.  Commonwealth,  22  Ky.  Law  Bep., 
1846;  Howard  v.  Commonwealth,  24  Ky.  Law  Rep.,  1225.) 

As  the  principal  facts  connected  with  the  crime  for  which  appellant  was 
convicted  were  stated  and  commented  on  In  the  opinions  of  this  court  on 
the  former  appeals,  we  deem  it  unnecessary  to  enter  upon  a  recital  of  them 
in  this  opinion.  Suffice  it  to  say  that  the  evidence  shows  that  Hon.  William 
Qoebel,  on  January  90,  1900,  in  Frankfort,  and  on  the  Capitol  square,  while 
approaching  the  main  entrance  of  the  State  House,  was  shot  and  wounded 
by  some  one  in  concealment,  of  which  wound  he,  in  a  short  time  thereafter, 
died.  It  has  been,  and  is,  the  theory  of  counsel  for  the  Commonwealth  that 
the  bullet  which  deprived  him  of  his  life  was  fired  by  the  appellant,  though 
others  are  charged  and  jointly  indicted  with  him  as  aiders  and  abetters  in 
the  crime. 

There  were  twenty-one  grounds  for  a  new  trial  filed  by  appellant  in  the 
lower  court,  several  of  which  were  relied  on  by  him  on  the  former  appeals, 
and  were  then  held  by  this  court  insufficient  to  authorize  a  reversal.  It 
will,  therefore,  be  unnecessaiy  for  us  to  again  consider  such  of  them  as 
were  then  determined.  Indeed,  we  feel  called  upon  to  discuss  and  pass 
upon  only  such  of  the  grounds  for  reversal  as  were  urged  by  counsel  for  ap- 
pellant in  argument  before  us,  and  will  consider  them  in  the  order  in  which 
they  were  presented. 

Ist.  It  is  contended  that  the'  court  erred  in  the  formation  of  the  jury,  in 
that  by  its  order  for  the  summoning  of  160  jurors  from  the  county  of  Wood- 
foVd,  it  was  not  required  that  they  be  drawn  from  the  jury  wheel  or  drum 
of  that  county^  but  only  that  they  be  summoned  from  the  county  at  large 
by  the  sheriff  of  Franklin  county.  In  Curtis  v.  Commonwealth,  23  Ky, 
Law  Rep.,  267,  It  wns  held  that  the  manner  of  selecting  the  jury  in  that 
cade  was  error,  but  as  section  2S1  of  the  Criminal  Code  of  Practice  provides 
that  "the  decisions  of  the  court  upon  challenges  to  the  panel  and  for  cause, 
upon  motions  to  set  aside  an  indictment,  and  upon  motions  for  a  new  trial, 
shall  not  be  subject  to  exception,"  this  court  is  without  power  to  revise 
such  an  error.  In  several  cases  subsequently  decided,  the  most  recent  being 
that  of  Turner  v.  Commonwealth,  ante,  2161,  the  rule  announced  in  Curtis 
y.  Commonwealth,  supra,  was  adhei*ed  to  and  approved.  We  find  it  unnec- 
essary, therefore,  to  decide  whether  or  not  there  was  error  in  the  manner 
of  summoning  the  jury,  or  in  its  formation;  as  a  reversal  by  this  court 
upon  that  ground,  even^lf  such  error  had  been  committed,  would  be  unau- 
thorized. 
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Another  alleged  error  complained  of  by  appellant  was  the  discbarge  bj  the 
trial  court  of  the  juror,  J.  C.  Alexander.  It  appears  that  be  and  ten  others 
had  been  accepted  by  the  parties  as  jurors,  and  that  but  one  other  was  to  be 
selected  in  order  to  complete  the  panel  of  twelve.  The  Commonwealth  had 
then  exhausted  three  of  its  peremptory  challenges,  and  the  appellant  twelve 
of  his,  though  neither  party  had  been  required  to,  or  had,  exercised  the 
right  of  peremptory  challenge,  except  as  there  were  twelve  men  in  the  jury 
box,  who  had  upon  the  voirs  dire  been  found  qualified.  At  this  point  it 
was  suggested  to  the  court  by  the  Commonwealth's  attorney,  out  of  the 
hearing  of  the  jury,  that  had  thus  been  partly  made  up,  that  he  bad  just  re- 
ceived information  to  the  effect  that  J.  C.  Alexander  had  theretofore  formed 
and  expressed  an  opinion  as  to  the  merits  of  this  case,  and  with  respect  to 
the  crime  charged  in  the  indictment,  and  had  after  he  was  accepted  on  the 
jury  improperly  conversed  with  a  person,  not  a  member  of  the  jury,  on  a 
subject  connected  with  the  case,  notwithstanding  the  previous  admonition 
of  the  court  not  to  do  so.  This  communication  of  the  Commonwealth's 
attorney  was  immediately  followed  by  a  motion  from  him  to  discharge 
Alexander  from  the  jury,  in  support  of  which  was  filed  the  affidavit  of  Ben 
Hackett,  who  had  himself  been  excused  as  a  juror  in  the  case. 

It  was  stated  in  the  affidavit,  in  substance,  that  the  affiant  and  Alexander, 
after  the  death  of  William  Goebel,  had  many  conversations  and  arguments 
about  the  killing,  in  which  affiant  contended  that  there  had  been  a  conspir- 
acy to  murder  Goebel  among  those  who  were  charged  with  his  murder,  and 
Alexander  expressed  and  urged  the  opinion  that  there  had  not  been  such  a 
conspiracy;  that  in  these  conversations  both  affiant  and  Alexander  mani- 
fested much  earnest  interest  and  feeling.  And  further,  that  after  Alexander 
and  some  other  members  of  the  jury  had  been  accepted,  put  in  charge  of  the 
sheriff  and  admonished  by  the  court,  he  said  to  the  affiant,  after  adjourn- 
ment on  the  day  before  the  filing  of  the  affidavit,  and  as  the  jury  were  pass- 
ing out  through  the  courthouse  yard,  "Hello,  Ben,  I  am  glad  they  cut  yon 
off  of  this  jury,  as  I  did  not  want  to  serve  on  this  jury  with  you." 

Before  passing  upon  the  motion  of  the  Commonwealth's  attorney,  the 
court  privately  examined  Alexander,  while  the  latter  was  in  the  custody  of 
the  sheriff,  touching  the  truth  of  the  charges  contained  in  the  affidavit  of 
Hackett,  and  as  the  result  of  such  examination  discharged  him  from  the 
jury. 

It  was  stated  by  counsel  for  the  Commonwealth  in  the  oral  argument  and 
by  brief  in  this  court,  and  not  denied  in  the  oral  argument  or  brief  of  coun* 
«el  for  appellant,  that  the  examination  of  Alexander  was  conducted  pri- 
vately by  the  court  at  the  request  of  counsel  for  appellant,  made  in  the  lat- 
ter's  presence  Qnd^vith  his  consent.  Be  that  as  it  may,  In  ascertaining  what 
transpired  in  the  lower  court  in  this  case,  we  must  look  to  and  be  governed 
by  the  record  made  therein,  and  it  appears  from  the  record  that  the  privy 
examination  of  Alexander  was  made  by  consent  of  the  parties,  though  it 
further  appears  that  appellant  at  the  time  of  the  discharge  of  Alexander  ex- 
cepted to  such  discharge  and  moved  the  court  to  also  discharge  the  ten  per- 
sons remaining  of  the  jury,  which  the  court  refused  to  do,  but  proceeded  to 
complete  the  jury,  subject  to  the  right  of  challenge  by  either  party  to  the  ex- 
tent of  the  challenges  remaining  to  them,  by  selecting  from  the  persons 
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summoned  from  Woodford  county  for  that  purpose  the  two  necessary  to  com- 
plete the  panel  of  twelve. 

As  to  what  occurred  in  the  privy  examination  of  Alexander,  does  not  ap- 
pear in  the  bill  of  exceptions,  we  are  unable  to  know  whether  he  admitted 
or  denied  the  statements  made  in  the  affidavit  of  Hackett,  except  that  it  does 
appear  in  the  bill  of  exceptions  that  be  made  the  admission,  presumably 
before  the  privy  examination,  that  he  said  to  Hackett  after  the  latter  had 
been  excused  from  the  jury,  and  he  had  been  accepted  as  a  piember  thereof, 
^ 'Hello,  Ben,  I  am  glad  that  they  cut  you  off  of  this  jury,  as  I  did  not  want 
to  serve  on  this  jury  with  you,"  but  claimed  that  it  was  made  in  a  jocular 
way.  It  is  insisted  for  the  Commonwealth  that  Alexander's  admission  as 
to  the  above  statement  warrants  the  conclusion  that  what  was  said  in  the 
affidavit  of  Hackett,  as  to  arguments  between  Alexander  and  himself  in- 
Tolving  the  merits  of  this  case,  is  true,  otherwise  what  reason  did  Alexan- 
der have  for  not  wishing  to  serve  with  Hackett  on  the  jury?  In  this  view 
of  the  matter  it  is  argued  that  the  action  of  the  lower  court,  in  discharging 
Alexander  from  the  jury,  was  not  an  abuse  of  discretion. 

Upon  the  other  hand,  it  is  insisted  for  appellant,  that  it  was  error  for  the 
court  to  examine  Alexander  in  his  absence,  and  that  he  could  not  legally 
waive  his  right  to  be  present  at  such  examination.  In  support  of  this  con- 
tention, section  18S,  Criminal  Code,  is  relied  on,  which  provides:  "If  the  in- 
dictment be  for  a  felony,  the  defendant  must  be  present,  and  shall  remain 
In  actual  custody  during  the  trial.'*    ♦    ♦    * 

While  this  court  in  construing  the  section,  supra,  has  repeatedly  held  that 
one  charged  with  the  commission  of  a  felony  can  not  be  tried  during  his  ab- 
sence from  the  court  room,  we  find  that  cases  have  arisen  in  which  it  has 
been  deemed  necessary  to  relax  that  rule.  Thus  in  Hite  v.  Commonwealth, 
14  Ky.  Law  Rep. ,  808,  it  was  held  that  the  occasional  absence  from  the  court 
Toom  of  the  accused,  on  account  of  temporary  illness  for  a  few  minutes  at  a 
time,  the  trial  continuing  in  his  absence,  did  not  prejudice  the  substantial 
rights  of  the  accused.  In  Meece  v.  Commonwealth,  78  Ky.,  686,  it  appeared 
that  after  the  submission  of  the  case  to  the  jury  and  their  retirement  to  the 
jury  room,  they  returned  into  court  and  asked  for  further  instructions. 
The  court  declined  to  give  any,  but  in  the  presence  of  counsel  for  the  pris- 
oner inserted  by  interlineation  certain  words  in  one  of  the  instructions. 
The  accused  was  absent  at  the  time,  and  it  was  urged  iu  his  behalf  that  for 
this  reason  the  judgment  should  have  been  reversed.  This  court,  however, 
held  otherwise,  in  doing  which  it  said:  "While  we  recognize  the  fact  that 
the  accused  when  on  trial  for  a  criminal  offense  should  be  present  during 
the  entire  trial,  and  that  no  evidence  should  be  heiird  or  instructions  given 
or  amended  without  hia  presence  either  before  or  after  the  submission  of  the 
cause  to  the  jury,  still  this  court  is  only  authorized  to  reverse  in  cases  where 
the  substantial  rights  of  the  accused  have  been  prejudiced  in  the  court 
below,  and  in  order  to  ascertain  whether  errors  have  been  committed  to  the 
prejudice  of  the  accused,  the  facts  as  well  as  the  law  of  the  case  should  be 
considered.  While  one  charged  with  a  criminal  offense  has  the  constitu- 
tional right  to  be  tried  by  a  jury,  the  right  of  appeal  from  the  verUict  and 
Judgment  against  him  does  not  exist,  except  by  the  legislation  of  the  State 
on  the  subject,  and  when  permitting  an  appeal  the  law-making  power  has 
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the  right  to  detennine  for  what  cause  a  reversal  may  be  had.*'    *    ^    * 

It  has  also  been  held  by  this  court  that  a  trial  for  felony  begins  when  tho 
jury  is  sworn.  (Willis  v.  Commonwealth,  86  Ky.,  68.)  At  the  time  the 
examination  of  Alexander  took  place  and  when  he  was  discharged,  the  jury 
had  not  only  not  been  sworn,  but  it  had  not  been  completed.  There  are- 
many  rights,  some  of  them  guaranteed  by  the  Constitution,  which  one- 
charged  with  crime  may  not  waive,  and  should  not  be  permitted  by  the 
courts  to  waive.  Such  as  the  right  of  trial  by  jury,  the  right  to  be  heard  by 
himself  and  counsel,  to  demand  the  nature  and  cause  of  the  accusation 
against  him,  and  yet  others,  the  assertion  of  which  may  unexpectedly 
become  necessary  for  his  protection  during  the  progress  of  the  trial.  But 
we  are  unwilling  to  say  that  one  charged  with  felony,  and  being  in  court  a» 
was  the  appellant,  with  counsel  at  hand  ready  and  competent  to  advise  him  of 
his  rights,  may  not,  in  advance  of  the  swearing  of  the  jury,  and  before  he  i» 
placed  in  jeopardy,  consent  to  a  private  examination  by  the  court  of  a  juror 
against  whom  complaint  had  been  made,  for  the  purpose  of  ascertaining 
whether  he  was  qualified  to  retain  his  place  as  one  of  the  jury  to  try  the 
case.  Nor  do  we  think  it  is  affirmatively  shown  by  the  record  in  this  case 
that  any  injury  resulted  to  the  substantial  rights  of  the  appellant  by  Alex- 
ander's dismissal  from  the  jury. 

It  is,  however,  beyond  our  province  to  reverse  this  case  for  error,  if  tber» 
were  any,  in  excluding  Alexander  from  the  jury.  Our  right  to  do  so  is  ex- 
pressly forbidden  by  section  281  of  the  Criminal  Code,  and  we  have  already 
referred  to  Curtis  v.  Commonwealth,  23  Ky.  Law  Rep.,  987,  and  Turner 
Y.  Commonwealth  (ante,  2161),  to  indicate  this  court's  construction  of 
that  section.  In  addition  to  those  cases,  a  further  recent  authoritative 
utterance  of  this  court  to  the  same  effect  will  be  found  in  Alderson  v.  Com- 
monwealth, 25  Ky.  Law  Rep.,  82,  in  which  one  of  the  grounds  for  reversal, 
as  set  forth  in  the  record,  was  that  the  appellant  over  his  obj^'ction  at  the 
time,  was  forced  by  the  trial  couro  to  accept  as  jurymen  persons  alleged  to 
have  formed  an  opinion  as  to  his  guilt  or  Innocence. 

Another  alleged  error  was  that  after  the  Commonwealth  had  accepted  in 
oi)en  court  the  full  panel  of  twelve  jurymen,  and  after  they  had  been  passed 
to  the  appellant  for  acceptance  or  peremptory  challenge,  and  he  and  his 
counsel  had  retired  from  the  courthouse  to  pass  upon  the  panel,  the  court 
over  appellant's  objection,  permitted  the  Commonwealth  to  object  to  and 
excuse  one  of  the  jurymen  without  cause,  though  the  whole  twelve  had  been 
accepted  by  it.  Whereupon  appellant,  as  was  done  in  the  case  at  bar,  moved 
the  court  to  dismiss  the  entire  jury,  which  motion  was  overruled. 

In  passing  on  the  questions  thus  presented,  this  court,  after  quoting  sec^ 
tion  281  of  the  Criminal  Code,  supra,  said:  *'In  construing  this  section  we 
have  uniformly  held  that  errors  in  the  manner  in  which  the  jury  were 
selected,  or  that  a  juror  lacked  the  statutory  qualifications,  shall  not  be  con- 
sidereti  on  appeal. ' ' 

Whatever  may  be  the  rule  in  other  States,  this  question  has  been  settled 
in  Kentucky  as  herein  indicated,  and  the  authorities  cited  are  the  latest  that 
have  emanated  from  this  court.  Another  complaint  of  the  appellant  is  the 
refusal  of  the  lower  court  to  require  the  Commonwealth's  attorney  to  permit 
him  to  examine  an  alleged  original  statement  called  the  confession  of  H.  B. 
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Youttey,  and  the  notes  of  the  eTidenoe  given  by  him  before  the  grand  jury. 
The  motion  of  appellant  for  those  papers  was  based  upon  his  affidavit.  A 
response  to  the  motion  was  filed  by  the  Commonwealth's  attorney  in  which 
it  was  denied  that  he  had,  or  knew  anything  of  the  alleged  confession,  but 
that  he  did  have  notes  of  Toutsey's  testimony  before  the  grand  jury,  which 
he  refused  to  surrender. 

The  court  ruled  correctly  in  refusing  to  require  the  surrender  by  the  Com- 
monwealth's attorney  of  the  notes  of  Toutsey's  testimony  given  before  the 
grand  jury,  as  was  decided  by  this  court  in  Franklin  v.  Commonwealth,  SO 
Ky.  Law  Bep.,  1187,  in  the  opinion  of  which  it  is  said:  **It  appears  from 
the  record  that  the  grand  jury  reduced  to  writing  the  testimony  of  the  wit- 
nesses before  It  and  furnished  to  the  Commonweafth's  attorney  the  evidence> 
so  taken.  *  *  *  It  was  the  duty  of  the  foreman  of  the  grand  jury,  also> 
under  the  statute,  to  communicate  to  the  attorney  for  the  Commonwealth 
when  requested,  the  substance  of  the  testimony  before  them.  But  we  do 
not  think  the  court  below  should,  in  the  exercise  of  sound  disorelton,  have 
required  the  Commonwealth's  attorney  to  communicate  to  the  defendant 
the  evidence  so  reported  to  him  by  the  foreman  of  the  grand  jury. ' ' 

Appellant  also  complains  that  the  court  refused  to  compel  Green  Golden 
to  give  certain  testimony  demanded  of  him.  It  appears  from  the  record  that 
Golden  was  jointly  indicted  with  appellant  and  others  for  the  murder  of 
William  Goebel,  and  that  the  prosecution  therefor  is  still  pending  against 
them.  Golden  was  Introduced  by  appellant,  and  after  certain  preliminary 
questions,  without  objection  from  the  Commonwealth,  or  suggestion  from 
the  court,  he  announced  that  he  had  been  indicted  in  this  case,  but  had  not 
been  tried,  and  claimed  his  privilege,  and  he  was  not  required  to  testify^ 
upon  the  ground  that  he  could  not  do  so  without  giving  evidence  against 
himself. 

In  Roberson's  Criminal  Law,  volume  2,  section  980,  it  is  said:  *'It  is  a 
rule  that  no  person  is  bound  to  answer  any  question,  if  the  answer  thereto^ 
would  In  the  opinion  of  the  trial  judge,  have  a  tendency  to  subject  the  wit- 
ness, or  the  wife  or  hasband  of  the  witness,  to  any  punishment,  penalty  or 
forfeiture.  And  the  witness  may  claim  the  protection  at  any  stage  of  the 
inquiry,  whether  he  has  already  answered  the  question  in  part  or  not  at  all. 
If  the  fact  to  which  he  is  interrogated  forms  but  one  link  in  the  chain  of 
evidence  which  is  to  connect  him,  he  is  still  protected.  The  privilege  is  one 
personal  to  the  witness  and  to  be  exercised  by  him  alone,  and  counsel  will 
not  be  allowed  to  make  the  objection.  Nor  can  the  witness  be  made  to  ex- 
plain how  he  might  be  criminated  by  the  answer,  as  this  would  strip  him 
of  the  privilege  which  the  laws  allows  him.  But  it  is  not  enough  for  the 
witness  to  say  tbnt  the  answer  will  criminate  him.  He  is  not  the  sole  judge 
of  the  fact.  It  is  for  the  court  to  determine  from  all  the  circumstancea 
whether  there  is  really  reasonable  ground  to  apprehend  danger  to  him  from 
his  being  compelled  to  answer."  (Burdett  v.  Commonwealth.  98  Ky.,  79;  1 
Greenleaf,  section  461. ) 

Chief  Justice  Marshall,  in  the  trial  of  Aaron  Burr,  said:  "If  the  question 
be  of  such  description  that  an  answer  to  it  may  not  Incriminate  a  witness* 
aocordiog  to  the  purport  of  the  answer,  it  must  rest  with  himself,  who  alone 
oin  tell  what  it  would  be  to  answer  (he  question  or  not. "   (Burr  's  Trial, 2^.  > 
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From  these  nubhorltles,  the  statements  of  Golden,  and  his  reasons  for  not 
testifying,  it  Is  manifest  that  he  was  entitled  to  avail  himself  of  the  priv- 
ilege allowed  by  law,  and  the  court  properly  excused  him  fram  testifying. 

It  is  insisted  for  appellant,  that  it  was  error  for  the  trial  court  to  refuse 
liim  permission  to  recall  and  further  cross  examine  H.  E.  Youtsey.  It  will 
t>e  found  that  the  direct  examination  of  Toutsey  comprises  ten  pages  of  vol- 
ume 3  of  the  bill  of  evidence,  and  the  flrst  cross  examination  180  pages  of 
that  volume.  On  the  flrst  cross-examination  he  appears  to  have  been  on  the 
«tand  about  two  days,  at  the  end  of  which,  viz.,  April  17,  the  cross  examina- 
tion was  suspended,  and  appellant  given  until  April  20  to  prepare  for  his 
further  cross  examination.  On  April  21  he  was  again  cross-examined  at 
great  length  and  finally  dismissed.  On  April  28  appellant  asked  to  be 
allowed  to  recall  and  still  further  cross  examine  Yontsey,  for  the  purpose  of 
laying  the  foundation  to  contradict  him  by  his  wife. 

As  will  be  presently  shown,  the  expected  contradiction  would,  if  permit- 
ted, have  been  incompetent,  but  aside  from  this  consideration  after  such  a 
long  and  exhaustive  cross-examination  as  was  given  the  witness,  covering, 
•QB  it  would  seem,  every  possible  aspect  of  the  case  and  the  witness'  relation 
thereto,  we  are  unwilling  to  say  that  it  was  an  abuse  of  discretion  for  the 
oourt,  under  the  circumstances,  to  refuse  to  permit  him  to  be  recalled  the 
third  time  for  still  further  cross-examination. 

We  are  of  opinion  that  the  court  properly  excluded  the  testimony  of  Mrs. 
Youtsey,  wife  of  H.  E.  Youtsey.  Section  606,  Civil  Code  of  Practice,  pro- 
vides: "Neither  a  husband  nor  his  wife  shall  testify,  even  after  the  cesaa- 
'tion  of  their  marziage,  concerning  any  communication  between  them  during 
marriage.  Nor  shall  either  of  them  testify  against  the  other.  Nor  shall 
either  of  them  testify  for  the  other,  except  in  an  action  for  lost  baggage, 
«tc."    ♦    •    » 

In  Commonwealth  v.  Sapp,  90  Ky.,  586,  it  was  said  by  this  court:  **If  the 
proposed  testimony  violates  married  confidence  in  the  slightest  degree,  or 
tends  however  slight  to  impair  the  rule  for  its  protection,  the  highest  con- 
siderations forbid  Its  introduction. ' ' 

It  will  be  found  that  the  authorities  are  uniform  in  holding  that  this  rule 
^applies,  whether  such  proposed  testimony  is  sought  to  be  Introduced  in  a 
«ase  where  the  husband  or  wife  Is  party,  or  only  others  are  concerned. 

In  Scott  V.  Commonwealth,  94  Ky.,  511,  in  an  able  discussion  or  this  doc- 
trine by  Judge  Lewis,  it  was  held  that  a  letter  to  the  wife  from  the  husband 
in  relation  to  a  crime  with  which  he  was  charged,  could  not  be  used  in  evi- 
Klence  by  the  Commonwealth,  and  the  case  was  reversed  because  of  its  in- 
troduction as  evidence  therein.  Applying  that  rule  in  this  case,  the  note  or 
letter  proposed  to  be  identified  by  Mrs.  Youtsey,  as  well  as  any  other  testi- 
mony that  she  might  have  given  In  regard  thereto,  tvas  clearly  incompetent, 
because  the  same  came  to  her  from  the  husband  by  reason  of  the  privacy 
And  confidence  of  the  marital  relation,  and  the  use  of  it  to  contradict  him 
would  have  been  as  fully  within  the  reason,  and  as  much  against  the  policy 
of  the  law,  as  would  any  other  confidential  disclosure  that  he  may  have 
made  to  her.  And  the  same  rule  that  forbade  her  testifying  In  this  case, 
would  have  excluded  as  Incompetent,  any  statement  from  him  made  to  her 
on  the  same  subject. 
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Objection  is  made  that  the  trial  oourt  refused  to  exclude  certain  testimony^ 
of  H.  E.  Youtsey  and  Frank  Cecil,  and  also  the  testimony  of  Jones  and 
Day.  We  find  that  such  of  the  testimony  of  Youtsey  as  appears  to  be  incom  - 
petent  wrs  rejected  and  stricken  out  by  the  court.  We  think  all  the  testi- 
mony of  the  four  witnesses  named,  as  it  is  shown  by  the  bill  of  evidence  to> 
have  been  admitted  by  the  court,  was  competent.  It  related  to  acts  and 
declarations  of  the  appellant,  conducing  to  establish  his  guilt,  as  well  as  a 
conspiracy  to  take  the  life  of  William  Qoebel,  in  which  he  was  an  alleged 
participant  and  the  principal.  The  testimony  in  question  is  of  the  nature, 
and  similar  in  character,  to  much  of  the  evidence  held  by  this  court  on  the- 
former  appeals  in  this  case,  and  in  the  several  appeals  of  Caleb  Powers,  to- 
be  competent. 

It  is  to  be  borne  in  mind  that  the  principal  witnesses  against  appellant., 
and  the  only  ones  who  claimed  to  have  personal  knowledge  of  his  guilt,, 
were  his  accomplices,  whose  testimony  it  was  necessary  to  corroborate  a& 
required  by  section  341,  Criminal  Code.  In  the  very  nature  of  the  case- 
much  of  the  corroborating  testimony  was  necessarily  circumstantial,  and 
where,  as  in  a  case  like  this,  such  testimony  must  be  relied  upon,  the  evi- 
dence should  be  allowed  to  take  as  wide  u  range  as  would  consis*  with  jus^ 
tice,  and  the  well  recognized  rules  obtaining  with  reference  to  the  admis- 
sion of  such  evidence.  We  are  of  opinion,  therefore,  that  while  some  of  the- 
evidence  complained  of,  notably  that  of  Jones  and  Day,  is  somewhat  remote- 
and  even  fragmentary,  yet  inasmuch  as  practically  the  same  statements, 
which  they  claim  to  have  overheard  as  coming  from  appellant,  were  testified 
to  by  the  witness,  Stubblefleld,  as  having  been  made  to  him  by  appellant  ii^ 
a  conversation  about  the  same  time  in  regard  to  the  death  of  William  Goebel^ 
in  which  conversation,  as  stated  by  Stubblefleld,  appellant  admitted  that  he- 
had  fired  the  shot  which  killed  Goebel,  we  think  the  lower  court  did  not  err 
in  permitting  the  testimony  of  Jones  and  Day  to  go  to  the  jury. 

Appellant  also  complains  of  the  instructions.  But  we  find  that  the  in- 
structions conform  absolutely  to  the  rule  laid  down  by  this  court  on  the- 
second  appeal,  and  are,  besides,  free  from  error. 

A  careful  examination  of  the  record  having  failed  to  disclose  any  errop 
prejudicial  to  the  substantial  rights  of  the  appellant,  the  judgment  is. 
affirmed. 

Whole  court  sitting. 

Chief  Justice  Burnam  and  Judge  O'Rear  dissent. 

Judge  O'Bear  delivered  the  following  dissenting  opinion: 

I  am  unable  to  agree  with  the  four  members  of  the  court  who  hold  that 
the  presence  of  the  accused  in  a  felony  trial  can  be  dispensed  with,  even  by 
his  consent,  during  the  empanelling  of  the  jury,  or  at  any  other  stage  of  the^ 
trial.  (Bill  of  Rights,  Constitution,  section  11;  Criminal  Code,  section  188; 
Meece  v.  Commonwealth.  78  Ky. ,  6*'(5;  Hutherford  v.  Commonwealth,  78- 
Ky.,  648;  Temple  v.  Commonwealth,  14  Bush,  769;  Allen  v.  Commonwealth^ 
88  Ky.,  643;  Hopt  v.  People  of  Utah,  liO  U.  S.,  674. ) 

Nor  can  I  agree  that  the  evidence  by  Jones  and  Day  of  fragmentary  con- 
verfation  alleged  to  have  occuri*ed  in  Laurel  county,  between  appellant  and 
some  other  person,  when  it  is  conceded  that  the  portions  detailed  are  incom- 
plete and  disconnected  from  what  went  before  or  followed,  is  relevant  a& 
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admissioDS  by  the  aooused.    (Berry  y.  Commonwealth,  10  Bush,  16;  Terrell 
Y.  CommoDwealth,  18  Buah,  346.) 

I  concur  with  the  majority  of  the  court  that  the  rejection  of  the  communi- 
cation between  Youtsey  and  his  wife  was  proper. 


PAYNTER  V.  MILLER. 

(Filed  April  96,  1901.) 

Ferry  right— Death  of  owner— Sale  by  administrator— Non-resident  pnr- 
tjhaser— Delay  in  transfer  to  resident— Upon  the  death  of  the  owner  of  a  ferry 
right  for  a  term  of  years  in  this  State,  his  administrator  with  the  consent  of 
the  county  court,  sold  the  residue  of  his  term  to  a  resident  of  the  State  of 
Ohio,  who  subsequently  transferred  said  right  with  the  approval  of  said 
•court,  to  a  resident  corporation  of  this  State.  Held— That  the  fact  that  said 
transfer  was  not  made  by  the  nonresident  purchaser  within  a  year  from  the 
date  of  his  purchase,  as  required  by  section  1808,  subsection  8,  Kentucky 
Statutes,  did  not,  per  se,  avoid  the  lease.  And  it  Is  too  late  after  the  lease 
to  the  Kentucky  corporation  was  made,  with  the  approval  of  the  county 
Tiourt,  to  raise  this  question. 

H.  D.  Paynter  for  appellant. 

B.  F.  Bennett  and  Harry  Miller  for  appellee. 

Appeal  from  Greenup  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellants,  George  B.  Paynter  and  James  Fullerton,  petitioned  the 
<^reenup  County  Court  at  its  August  term,  1908,  to  establish  a  ferry  from 
Tullerton,  Ky.,  across  the  Ohio  River  to  Portsmouth,  and  to  grant  them 
the  privilege  of  operating  the  ferry  in  accordance  with  the  provisions  of 
chapter  49  of  the  Kentucky  Statutes.  They  allege  in  their  petition  in  sub- 
«tance  that  they  had  complied  with  all  the  preliminary  provisions  required 
by  the  statute,  that  a  steam  ferry  was  being  operated  between  these  two 
points  by  one  Isaac  Miller,  a  nonresident  of  Kentucky,  who  had  purchased 
the  privilege  of  doing  so  from  the  administratrix  of  George  Winn,  to  whom 
the  privilege  of  operating  a  ferry  between  Fullerton,  Ky.,  and  Portsmouth. 
O.,  had  been  granted  on  the  6th  of  December,  1892,  at  a  regular  term  of  the 
Greenup  county  court;  that  on  the  6th  day  of  December,  1897,  George  D. 
Winn  had  renewed  his  covenant  with  the  Common  wealth  of  Kentucky  for 
the  ferry  privilege  as  required  by  law;  that  some  time  prior  to  March,  1009, 
George  D.  Winn  died,  and  that  his  wife,  as  his  administratrix,  had  sold  the 
ierry  privilege  previously  granted  to  her  husband  to  Isaac  Miller,  of  Ports- 
mouth, O.,  who  had  also  acquired  the  ferry  landing  on  both  the  Kentucky  and 
Ohio  shores  by  purchase;  that  at  a  special  term  of  the  Greenup  county 
conrt,  held  on  the  15th  of  March,  1902,  an  order  was  entered  by  the  court 
ratifying  the  previous  sale  and  transfer  of  the  ferry  boat  and  ferry  right, 
and  at  the  same  time  a  re-grant  was  made  to  Miller  of  the  ferry  privilege  for 
A  term  of  twenty  years  from  that  date;  and  that  he  executed  a  bond  there- 
for, as  required  by  law,  and  an  order  was  entered  fixing  the  tolls;  that  prior 
to  the  21st  day  of  July,  1903,  Miller  sold  and  transferred  the  privilege  which 
had  been  granted  to  him  to  the  Fullerton  and  Portsmouth  Ferry  Co.,  a  cor- 
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poration  organized  under  the  laws  of  the  State  of  Kentucky,  with  the  con- 
sent of  the  administratrix  of  the  estate  of  Geo.  Winn  and  B.  F.  Bennett, 
who  held  purchase  money  Hens  on  the  ferry  property:  and  that  on  that  day 
the  Greenup  County  Court  ratified  the  sale  of  the  ferry  privilege  and  re- 
newed the  grant  to  the  ferry  company  for  a  term  of  twenty  years;  and  that 
the  company  had  executed  bond,  as  required  by  law,  for  the  faithful  per- 
formance of  their  duties  thereunder.  Petitioners  allege  that  both  the  grants 
to  Miller  and  the  ferry  company  were  yoid  because  made  at  a  special  term  of 
the  county  court  and  without  the  notice  required  by  section  1804  of  the  Ken- 
tucky Statutes.  They  also  allege  that  Miller  had  forfeited  all  right  to  op- 
erate ,the  ferry  before  his  sale  and  transfer  to  the  ferry  company,  for  the 
reason  that  more  than  one  year  had  elapsed  after  his  purchase  from  the  ad- 
ministratrix of  Winn  before  his  transfer  to  the  ferry  company,  as  required 
by  subsection  3  of  section  1801  of  the  Kentucky  Statutes.  The  appellee, 
Isaac  Miller,  filed  a  demurrer  to  appellants  application,  which  was  sustained, 
and  their  application  dismissed.  They  thereupon  appealed  to  the  Greenup 
Circuit  Court,  and  appellee  again  demurred  to  their  petition,  which  was 
sustained,  and  the  petition  dismissed.  Plaintiffs  in  the  application  now 
appeal  to  this  court. 

Chapter  49  of  the  Kentucky  Statutes  provides  that  "the  several  county 
•courts  shall  have  jurisdiction  to  establish  ferries  and  grant  ferry  privileges 
upon  any  river  or  stream  in  or  adjoining  their  respective  counties  for  not 
exceeding  twenty  years;  that  the  ferry  shall  be  established  at  the  instance 
and  for  the  benefit  of  the  owner  of  the  land  on  which  it  is  located,  or  some 
one  who  has  bought  from  the  owner  the  privilege  of  using  the  same  for  that 
purpose;  that  no  application  to  establish  a  ferry  shall  be  heard  unless  notice 
of  the  application  shall  have  been  posted  at  the  courthouse  door  of  the 
oounty  on  the  fiist  day  of  the  term  of  the  court  next  preceding  that  at  which 
the  application  is  made." 

Subsection  8  of  section  1808  provides  that:  "When  sale  is  made  of  a  ferry 
right,  or  lease  thereof,  it  must  be  with  leave  of  the  court,  and  the  purchaser 
or  lessee  must  execute  covenant,  with  sufiacient  surety,  in  lieu  of  former 
covenant.  •  •  *  If  the  estate  be  for  a  term  of  years,  the  personal  repre- 
sentative must,  within  one  year  after  administration,  sell  the  right  with  the 
assent  of  the  court,  and  the  purchaser  give  such  naw  covenant.  A  nonresi- 
dent owner  of  a  ferry  right  shall  sell  the  same  to  a  resident  citizen  of  this 
■State,  within  a  year  after  his  removal  or  the  accrual  of  his  right,  with  leave 
of  court;,  and  the  purchaser  give  such  new  covenant.  Upon  failure  to  com- 
ply with  any  requisition  of  this  subsection,  the  court  shall  revoke  the  grant, 
the  party  having  been  first  summoned,  or,  if  a  nonresident,  warned  by  an 
order  posted  at  the  courthouse  door,  on  a  court  day  of  a  previous  term,  and 
by  publication  in  some  newspaper  printed  in  the  county,  if  any  such  there 
be." 

Under  these  provisions  of  the  statute,  the  administratrix  of  George  D. 
Winn  had  the  right  with  the  consent  of  the  Greenup  County  Court  to  sell 
the  residue  of  his  term  as  ferryman;  and  whilst  it  was  incumbent  upon  her 
nonresident  purchaser  to  transfer  the  right  acquired  by  him  to  a  resident  of 
this  State  within  a  year  after  his  acquisition  thereof,  the  failure  to  do  so 
did  not,  per  se,  avoid  the  lease,  as  It  was  voidable  only  at  the  instance  of  the 
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lessor,  or  the  State  or  county  authorities  in  a  direct  prbceedinK  instituted 
for  that  purpose.  And  it  was  too  late  after  the  lease  to  a  Kentucky  cor* 
poratlon  with  the  consent  and  approval  of  the  county  to  raise  this  questioD 
(Owens  V.  Roberts,  69  Ky.,  608. )  Section  1068  of  the  Kentucky  Statutes  pro- 
vides that:  '* Special  terms  of  the  county  court  may  be  held  at  any  time  for 
the  transaction  of  any  business  except  the  probating  of  a  will  or  granting  a 
tavern,  liqAor  or  druggists  license." 

It  is  unnecessary  in  the  determination  of  the  rights  of  appellant  in  this 
case  that  we  should  decide  whether  the  notice  required  by  section  1804,  as  a 
condition  precedent  to  the  establishment  of  a  ferry,  also  applies  to  an  appli- 
cation for  the  renewal  of  a  grant  to  operate  a  ferry,  which  has  already  been 
established.  The  court  properly  sustained  a  demurrer  to  appellant's  orig- 
inal and  amended  petitions. 

Judgment  affirmed. 

GRAHAM'S  HEIRS,  &c.  v.  KITCHEN,  &c. 

(Filed  April  26,  1904.) 

1.  Lands— Special  legislation— Jurisdiction— Judicial  sales— On  February 
20,  1886,  a  special  act  of  the  Kentucky  Liegislature  was  passed  conferring 
jurisdiction  upon  the  Qreenup  Circuit  Court,  upon  the  filing  of  a  bill  in 
chanoery  therein  by  the  heirs  of  John  and  George  Graham,  adult  and  in- 
fant, for  the  appointment  of  a  commissioner  to  examine  Into  the  condition 
of  the  lands  and  the  titles  and  their  value,  owned  by  said  John  and  Geoi^ 
Graham  (consisting  of  many  thousand  acres  in  this  State),  and  upon  tb» 
report  of  said  commissioner  to  decree  a  sale  thereof,  either  public  or  pri- 
vate, and  on  such  terins  and  credits  as  the  court  deemed  best  for  the  inter- 
est of  the  partieF,  and  to  authorize  the  commissioner  to  convey  the  title  to- 
the  purchaser  for  and  on  behalf  of  such  heirs.  Held— That  under  said  act 
jurisdiction  was  conferred  on  the  Greenup  Circuit  Court  to  sell  all  the  lands 
owned  by  John  and  George  Graham  in  this  State,  and  to  convey  to  the  par- 
ohaser  such  title  as  the  heirs  had. 

2.  Pending  action— Amended  petition— New  parties— Adverse  title— A  suit 
was  brought  by  said  heirs  in  sai^  Greenup  Circuit  Court  in  1886,  under  th» 
provisions  of  said  act  and  kept  on  the  docket  continuously  tip  to  June  dO» 
1899,  when  an  amended  petition  was  filed,  making  appellees  herein  parties 
defendants,  and  alleging  that  since  filing  their  original  petition,  appellees 
have  entered  upon  certain  portions  of  said  lands  wrongfully  and  without 
title,  and  had  inclosed  and  were  claiming  same  adversely  to  plaintifFs, 
which  lands  so  in  dispute  were  situated  in  Carter  county,  which  was  formed 
in  1886,  and  in  which  appellees  reside  and  were  summoned.  Held— That  the 
Greenup  Circuit  Court  has  no  jurisdiction,  by  virtue  of  said  special  act,  over 
lands  lying  In  Carter  county,  or  to  try  questions  of  title  of  persons  holding 
and  claiming  lands  adversely  to  plaintiffs. 

8.  Pendente  lite— Strangers— The  fatit  that  appellees  were  charged  with 
having  entered  upon  these  lands  pendente  lite,  can  have  no  application  in 
this  case,  as  such  a  plea  applies  where  a  stranger  enters  under  some  person 
who  is  a  party  to  the  suit,  and  not  to  one  holding  adversely  to  the  plaintiff& 

4.  Contempt  of  court— Nor  can  the  jurisdiction  of  the  Greenup  Circuit 
Court  be  upheld  on  the  ground  that  appellees  are  in  contempt  in  Interfering 
with  the  subject-matter  of  a  suit  pending  in  the  court,  said  court  not  belnR 
in  the  possession  of  the  land  by  its  receiver  or  otherwise.  If  appellees 
owned  or  had  bought  the  land  from  one  claiming  to  be  the  owner,  and  not  & 
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party  or  privy  to  that  suit,  they  had  the  right  to  enter  upon  it,  although  it 
was  in  litigation  between  others,  so  long  as  there  was  not  a  breach  of  the 
court's  possession. 

Bennett  &  By  bee  for  appellants. 

B.  B.  Davis  for  appellees 

Appeal  from  Qreenup  Circuit  Court. 

Opinion  of  the  court  by  Judge  0*Rear. 

Bichard  Graham  was  the  patentee  under  the  Commonwealth  of  Virginia 
of  several  large  tracts  of  land  located  now  in  Carter,  Greenup  and  other 
counties  in  this  State.  Richard  Graham  died  prior  to  1885.  His  heirs  are- 
alleged  to  have  been  John  and  George  Graham,  who  also  were  dead  prior  to 
February  20,  1886,  on  which  date  there  was  approved  by  the  governor  of  this 
Commonwealth  a  special  act  of  the  general  assembly  of  the  Commonwealth 
of  Kentucky,  for  the  benefit  of  the  heirs  of  John  and  George  Graham,  pro- 
cured to  be  passed  at  the  instance  of  certain  petitioners  claiming  to  be  such 
heirs.  As  the  act  mentioned  is  the  basis  of  this  suit,  it  is  copied  in  full, 
herein,  and  is  as  follows: 

'*An  Act  for  the  Benefit  of  George  and  John  Graham. 

*' Section  1.  Be  it  enacted  by  the  general  assembly  of  the  Common wealtb 
of  Kentucky,  that  it  shall  be  lawful  for  the  adult  heirs  of  George  and  John 
Graham,  in  i)er8on,  or  by  attorney,  and  for  the  infant  heirs  of  the  said 
George  and  John  Graham,  by  their  guardian  or  their  next  friend,  to  file  & 
petition  in  the  court  of  a  bill  of  chancery  in  the  Greenup  Circuit  Court  set- 
ting out  what  lands  they  hold  from  their  ancestors  in  the  State  of  Ken- 
tucky, and  the  situation  of  the  land,  and  the  condition  of  the  title,  and  it 
shall  be  the  duty  of  the  court  to  appoint  a  commissioner  to  examine  into 
the  condition  of  the  lands,  and  the  titles  and  their  value,  and  it  shall  be 
lawful  for  the  Greenup  Circuit  Court,  if  it  shall  appear  to  be  to  the  interest 
of  the  said  heirs,  to  have  said  land  sold,  to  decree  a  »ile  and  appoint  a  com- 
missioner to  make  either  a  public  or  private  Siile.  on  such  terms  and  credita 
as  said  court  may  think  most  to  the  interest  of  the  parties,  and  said  court 
shall  distribute  the  procecnis  among  stiid  heirs  on  equitfible  principles  from 
time  to  time,  and  cause  the  shares  of  the  infants  to  be  placed  at  interest  or 
paid  to  their  guardian  on  sfitisfuctory  Eecurity  being  given,  and  the  court 
shall,  after  confirming  any  siile  or  siiles,  mnde  by  the  commissioner,  cause 
the  land  so  sold,  to  be  conveyed  on  the  payment  of  the  purchase  money,  or  a 
lien  to  be  retained  in  the  conveyance  for  the  purchase  money.  Any  convey- 
ALce  made  by  the  commissioner  of  the  land  under  its  order  shall  be  effectual 
to  pass  the  estate  of  said  heirs. ' ' 

The  purpose  and  scope  of  the  words  of  this  act  are  now  in  dispute. 

Without  setting  forth  the  respective  contentions  of  the  parties,  we  hold 
that  the  purpose  of  the  act,  as  gathered  from  its  context,  was  to  confer  a 
jurisdiction  upon  thn  circuit  court  of  Greenup  county  that  it  did  not  then 
have,  to  wit,  to  enable  that  court  to  sell  all  the  lands  owned  in  this  State 
by  the  heirs  of  John  and  George  Graham,  and  to  convey  to  the  purchasers 
such  title  as  the  heirs  had.  This  was  to  be  done  by  means  of  a  commis- 
sioner to  be  appointed  by  that  court,  who  was  by  the  terms  of  the  act.  "to- 
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examine  into  the  condition  of  tlie  lands  and  tlie  titles  and  their  value,"  and 
to  make  sale  thereof  either  publicly  or  privately  as  that  court  might  decree. 
It  was  not  claimed  that  the  lands  could  not  have  been  divided  without  dis- 
advantage to  their  value  among  the  heirs.  The  contrary  would  appear  to 
>be  true,  each  tract  comprising  several  thousand,  and  in  one  instance,  more 
than  one  hundred  thousand  acres.  Courts  of  chancery  then  had  not  the  In- 
herent jurisdiction  to  sell  infants'  real  estate  merely  because  it  may  have 
been  advantageous  to  the  infant  to  do  so  (Vowles'  Heirs  v.  Buckman,  6 
Dana,  466;  Kenning  v.  Harrison,  13  Bush,  730;  Walker  v.  Smyser,  80  Ky., 
620;  Meddis  v.  Bull,  13  Ky.  Law  Rep.,  767;  Elliott  v.  Fowler,  Guardian,  23 
Ky.  Law  Rep.,  1676),  nor  of  adults,  for  that  matter.  Their  jurisdiction  was 
statutory,  and  different  in  material  particulars  from  that  conferred  by  the 
act.  It  was  to  enable  a  speedy,  inexpensive,  transfer  of  these  titles  in  bulk 
that  the  heirs  desired,  converting  them  into  money  for  distribution  among 
the  parties  in  interest,  and  it  was  to  effect  that  that  the  act  was  passed.  It 
was  nowhere  intimated  in  the  act  that  the  question  of  title  or  right  of  pos- 
session as  between  the  heirs  of  the  Grahams  and  any  adverse  claimants 
were  to  be,  or  could  be,  adjudicated  in  the  proceeding  authorized  by  the  act. 
Some  of  the  lands  were  described  as  lying  on  Red  river,  then  in  Fayette 
county;  others  on  the  Big  Sandy,  then  probably  in  Lawrence.  The  court 
judicially  knows  the  great  distance  and  the  hardships  and  delays  in  travel 
b  tween  these  respective  counties  at  that  time.  We  can  not  indulge  the  pre- 
flumption  that  the  legislature  intended  conferring  jurisdiction  upon  the 
Greenup  Court  to  try  titles  to  land  lying  in  other  remote  counties,  when  the 
claimants  or  possessors  were  entitled  to  trials  by  a  jury  of  the  county  where 
the  land  lay,  if  the  action  was  in  the  nature  of  ejectment  or  trespass.  The 
state  of  the  general  law,  and  the  conditions  then  existing  and  above  referred 
to,  repel  such  presumption.    Nor  does  the  language  of  the  act  admit  of  it. 

But  if  we  were  in  doubt  on  the  last  point,  the  matter  is  made  perfectly 
plain  by  the  interpretation  put  upon  the  act  by  its  beneficiaries  who  bad 
procured  its  passage.  As  early  as  the  7th  day  of  April,  1836.  they  filed  a 
petition  in  chancery  in  the  Greenup  Circuit  Court,  setting  forth  their  names 
and  relation  to  John  and  George  Graham,  deceased,  and  setting  out  in  gen- 
eral terms  that  they  jointly  and  in  coparcenary  owned  the  title  to  certain 
tracts  of  land  in  the  counties  mentioned  above  as  heirs  at  law  of  said  Gra- 
hams, and  reciting  that:  "During  the  late  session  of  the  legislature  of  Ken- 
tucky they  laid  before  that  honorable  body  a  petition  praying  for  the  passage 
of  a  special  net  empowering  a  comiiiissioner  to  sell  all  the  lands  lying  in  the 
State  of  Kentucky  to  which  they  had  a  joint  title;  that  body  not  deeming  it 
consistent  with  their  legislative  duties  to  pass  thn  act  as  desired  by  your 
petitioners,  yet  deeming  their  case  worthy  of  further  consideration,  did  pass 
an  act  for  their  benefit,  authorizing  certain  proceedings  in  your  honorable 
court  to  effect  the  desired  sale.  *  *  *  In  pursuance  of  the  provisions  of 
said  act,  your  petitioners  will  proceed  to  set  forth  their  title  to  a  part  of  the 
lands  they  own  in  the  State  of  Kentucky.  Their  limited  information  will 
not  permit  them  at  this  time  to  set  forth  their  title  to  all  the  lands  to  which 
they  believe  themselves  entitled.  They,  therefoi-e,  hope  that  if  further  in- 
vestigation shall  discover  to  them  other  lands  to  w^hich  they  may  have  a 
valid  claim,  that  they  may  be  permitted  to  amend  this  their  petition,  and 
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that  anoh  lands,  as  well  as  those  hereinafter  named,  may,  under  the  orderi 
-of  this  honorable  court,  be  subjeoted  to  sale. " 

The  prayer  of  the  petition  was  as  follows:  "Tour  petitioners,  therefore, 
pray  that  their  title  to  all  of  the  lands  above  mentioned  may  be  inquired 
into  by  a  commissioner  appointed  in  pursuance  of  the  act  of  assembly  afore- 
said, and  that  their  title  thereto  may  be  sold  by  a  commissioner  appointed 
by  the  further  order  of  this  court.  They  pray  for  such  other  and  further 
relief  as  the  nature  of  the  case  requires,  and  equity  and  the  special  act  under 
which  this  proceeding  is  had  will  justify,  and  as  in  duty  bound  they  will 
-ever  pray,  etc. ' ' 

The  petitioner^  were  nonresidents  of  this  State,  and  some  of  them  were 
Infants  who  appeared  by  their  guardians  and  next  friends.  The  action  waa 
styled  and  has  continued  upon  the  docket  ns  *' John  and  George  Graham^a 
Heirs  on  Petition."  There  were  no  defendants  or  adverse  parties.  The 
Greenup  Circuit  Court  then  also  took  the  same  view  of  the  powers  conferred 
upon  it  by  the  act,  and  of  the  nature  of  the  proceeding,  as  indicated  above. 
The  first  decree  entered  in  the  action  was  on  the  8th  day  of  July,  1836.  It 
was  as  follows:  "The  commissioner  appointed  herein  at  the  last  term  of  thia 
-court  having  reported  and  the  court-  having  considered  thereof,  is  of  opinion 
that  the  interest  of  the  petitioners  would  be  advanced  by  a  decree  empower* 
Ing  them  to  sell  their  lands,  i))  the  report  aforesaid  mentioned.  It  is  now, 
therefore,  by  virtue  of  the  special  act  of  assembly  in  the  petition  referred  to, 
-decreed  and  ordered  that  William  B.  Beatty  be  appointed  a  commissioneri 
-and  he  Is  hereby  fully  authorized  and  empowered  to  sell  all  the  right,  title 
-and  interest  of  the  petitioners,  the  heirs  of  John  and  George  Graham,  de- 
•ceased,  of,  in  and  to  the  188,320  acres,  the  80. 406 ^  acres  and  the  18,447  acrea 
In  the  report  aforesaid  mentioned.  Said  commissioner  is  authorized  to  sell 
eaid  lands  at  private  sale  in  such  lots  or  parcels  as  to  him  shall  seem  most 
advantageous  to  the  petitioners,  and  upon  such  terms  and  credits  as  he  shall 
deem  prudent,  making  report  of  all  such  sales  to  this  court;  it  being  the 
true  intents  hereof  that  no  sale  shall  be  obligatory  upon  the  petitioners  till 
-approved  by  this  court  and  the  petition  is  continued  till  next  term." 

The  lauds  were  not  in  the  actual  possession  of  the  petitioners.  The  orig- 
inal petition  on  this  point  says:  "Your  petitioners  would  further  represent 
that  all  the  lands  aboye  described  are  very  hilly  and  broken  and  of  but  little 
value :  that  it  is  only  occasionally  you  meet  with  a  small  spot  fit  for  cultiva^ 
tion ;  that  they  are  now  wholly  unproductive ;  that  they  can  never  derive 
any  profit  from  them  except  by  selling  them." 

There  is  no  order  directing  the  court's  commissioner  to  take  possession  of 
the  lands.  Nor  does  it  appear  that  such  an  order  would  have  been  necessary 
or  proper  in  such  proceeding.  In  1859  the  court  directed  the  commissioner 
to  "ascertain  and  report  the  quantity  of  land  unsold,  its  situation  and  prob- 
able value,  and  whether  the  same  or  any  part  thereof  is  adversely  held  by 
others." 

The  last  commissioner's  report  iiled  in  the  case  shows  not  only  that  none 
of  the  unsold  land  was  in  the  possession  of  the  commiBsioner,  or  any  party 
to  the  suit,  but  expressly  stated  that  part  of  it  was  in  the  actual  adverse 
possession  of  appellees,  and  part  of  it  was  "wild,  unenclosed  land." 

The  case  has  been   upon   the  docket  of  the  Greenup  Circuit  Court  almosti 
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ooDtinuously  sinoe  1885,  except  that  for  a  period  prior  to  November,  1885.  it 
"Was  Dot  on  the  docket,  but  was  then  by  order  of  court  redooketed,  not  oz»^ 
motion  of  any  of  the  parties  to  it,  it  is  true,  but  upon  the  motion  of  the 
executor  of  a  former  commissioner  in  the  case.  Whether  the  case  had  been 
stricken  from  the  docket  by  a  judgment  of  the  court  does  not  appear,  and  if 
it  had,  whether  its  being  redocketed  in  the  manner  stated  could  give  the 
Court  jurisdiction  of  it  again,  we  refrain  from  deciding,  in  view  of  our  con- 
clusion upon  more  material  points.  On  June  SO,  1899,  an  amended  petitioit 
was  filed  setting  out  that  appellees  had,  since  the  filing  of  the  original  peti- 
tion in  1835,  entered  upon  certain  of  the  lands,  and  had  enclosed  and  were 
claiming  same  adversely  to  the  petitioners.  It  was  sought  thereby  to  have 
their  right  of  possession  tried  in  that  action,  and  as  a  final  relief  to  have  a 
writ  of  possession  award  the  petitioners  against  appellees.  It  was  alleged 
that  appellees  had  entered  wrongfully  and  without  title. 

In  1888  Carter  county  was  formed  in  part  from  the  territory  of  Qreenup, 
and  embraced  in  its  boundary  the  particular  land  now  in  dispute. 

Appellants  urge  that  the  Greenup  Circuit  Court  having  obtained  jurisdic- 
tion to  sell  and  convey  the  land  under  the  act  of  1885,  and  by  virtue  of  the 
filing  of  the  petition  thereunder,  it  continued  to  hold  that  jurisdiction  for 
every  purpose  necessary  to  carry  the  case  to  final  judgment,  notwithstanding 
the  act  creating  Carter  county  had  cut  off  this  land  Into  the  latter  county. 
This  we  grant.  But  we  do  not  agree  with  appellants  as  to  the  purpose  of 
the  original  suit,  nor  as  to  the  scope  of  the  act  of  1885. 

It  is  not  doubted  that  the  legislature  might  have  conferred  upon  the 
Greenup  court  the  jurisdiction  to  try  the  title  to  lands  situated  anywhere  in 
the  Commonwealth.  But  it  has  not  done  it.  A  jurisdiction  to  sell  property* 
and  a  jurisdiction  to  try  and  adjudge  the  title  to  the  same  property  are  dis- 
tinct matters.  Under  the  present  laws,  the  circuit  court  of  the  oonnty^ 
where  a  decedent's  personal  representative  qualified,  has  the  exclusive  juris- 
diction of  a  suit  for  the  settlement  and  partition  of  his  estate,  and  to  that 
end  may  sell  the  property  left  by  the  decedent,  whether  real  or  personal, 
and  wherever  situated  in  this  State.  (Sections  428,  et  seq..  Civil  Code,  and 
section  66.  same. )  But  this  court  had  expressly  held  that  such  jurisdiction 
does  not  include  the  right  to  try  questions  of  title  to  such  property  as  be- 
tween the  personal  or  real  representatives  of  the  deceased  owner  upon  the 
one  hand,  and  an  adverse  party  upon  the  other  (Citizens'  National  Bank  v. 
Boswell's  Adm'r,  98  Ky.,  92,)  particularly  when  the  court  would  otherwise 
not  have  jurisdiction  of  the  parties  or  subject-matter.  In  a  suit  to  partition 
lands  among  heirs  which  must  be  brought  in  the  county  where  the  personal 
representative  of  the  deceased  ancestor  qualified  (section  66,  Civil  Code),  or- 
in  an  action  under  sections  489-491,  Civil  Code,  to  sell  lands  indivisible  with- 
out materially  impairing  their  value,  or  for  the  maintenance  of  an  infant- 
owner,  or  for  re  investment  for  owners  under  certain  disabilities,  such  juris- 
diction does  not  include  the  right  to  bring  into  those  actions  adverse  claim- 
ants to  the  property  and  to  try  the  title  and  right  of  possession.  (Mclntire 
V.  Mclntire,  83  Ky.,  502;  Bacon  v.  Boyd,  17  Ky.  Law  Rep.,  1276.)  Jurisdic- 
tion is  vested  exclusively  in  the  circuit  courts  of  the  counties  where  the  land 
or  some  part  of  it  lies,  of  suits  involving  its  title.  (Section  62,  Civil  Code.) 
The  Greenup  Circuit  Court's  jurisdiction  was  limited  by  the  termsof  the  act 
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^f  1886  to  selling  and  oon vexing  such  title  to  the  lands  named  as  John  and 
George  Graham's  heirs  may  have  had.  Jurisdiction  to  try  disputes  as  to 
their  title  between  Graham's  heirs  and  other  persons  was  not  touched  upon 
by  the  act,  and  consequently  is  not  affected  by  it. 

It  is  thought,  though,  that  there  is  something  in  the  doctrine  that  an 
entry  by  a  stranger  to  the  suit,  pendente  lite,  affects  him  by  the  judgment  aa 
if  he  were  a  party  to  the  record,  as  controlling  the  case  before  us.  This  doc- 
trine can  have  no  application  here.  It  applies  only  when  the  stranger  enters 
under  some  person  who  is  a  party  t>o  the  suit.  In  that  event  he  is  bound  by 
the  record  and  decree  by  privity  of  his  relation  to  him  from  whom  he  took 
title.  He  is  bound  in  law  to  t&ke  notice  of  the  records  affecting  his  vendor's 
title,  but  he  Is  not  bound  to  talce  notice  of,  nor  is  he  bound  by,  a  suit  over 
the  property  between  strangers  to  his  chain  of  title  and  right  of  entry. 
^Herman  Res  Adjudicata  and  Estoppel,  205,  211,  212;  Morton  v.  Long,  8  A. 
X.  Mar.,  414;  Henderson  v.  Pickett's  Heirs,  4  T.  B.  Monroe,  68;  Stone  v, 
Connelly,  1  Met.,  662;  Molntire  v.  Mclntire.  supra.) 

Nor  can  the  juriediotlon  of  the  Greenup  Court  be  upheld  on  the  ground 
that  appellees  are  in  contempt  in  interfering  with  the  subject-matter  of  tk 
suit  pending  in  the  court.  The  Greenup  Court  was  not  in  the  possession  of 
this  land,  by  its  receiver,  or  otherwise.  If  appellees  owned  it,  or  had  bought 
from  one  claiming  to  be  the  owner  and  not  a  party  or  privy  to  that  suit, 
they  had  the  right  to  enter  upon  it,  although  it  was  in  litigation  between 
others,  so  long  as  there  was  not  a  breach  of  the  court's  possession.  (Metcalf 
T.  Commonwealth  Land  and  Lumber  Co.,  Receiver,  24  Ky.  Law  Rep.,  697.) 
There  was  no  element  of  contempt  shown  by  the  record.  Nor  is  that  pro- 
t)eeding  an  appropriate  one  to  try  a  disputed  title.  Jurisdiction  can  not  be 
obtained  under  guise  of  the  writ  for  that  purpose.  In  such  case  it  is  con- 
ISned  solely  to  the  trial  of  whether  the  court's  receiver  has  been  ousted  of 
possession  talcen  under  order  of  court,  in  an  action  of  which  it  had  jurisdlc* 
tion. 

The  judgment  of  the  circuit  court  dismissing  the  amended  petition  be* 
oause  it  had  not  jurisdiction  of  the  suit  against  appellee,  Is  afiSrmed. 

Whole  court  sitting. 


COMMONWEALTH  v.  ROSENFIELD  BROS.  &  CO. 
(Filed  May  81,  1901.) 

1.  Taxation— Whislcy  in  bond— Interest  on  taxes— Under  Kentucky  Stat- 
utes, sections  4109,  4110,  4111  and  4112,  regulating  the  payment  of  taxes  on 
distilled  liquors  in  bonded  warehouses,  wherever  in  either  of  said  sections 
the  payment  of  taxes  is  mentioned,  it  is  also  provided  therein  that  the  pay- 
ment of  interest  shall  be  made,  and  we  do  not  know  how  the  legislature 
oould  have  made  it  plainer  than  by  the  language  used  in  these  sections,  that 
State  taxes  on  whisky  in  bond  should  bear  interest. 

2.  "As  other  taxes"— Meaning  thereof— What  was  meant  by  the  words  "as 
other  taxes,"  originally  used  in  section  4110  prior  to  the  change  made  in 
-said  section  in  1902,  was,  merely  to  fix  the  time  at  which  the  interest  there- 
tofore provided  for,  commenced  to  run  and  the  rate  thereof;  that  is,  that  in- 
terest on  taxes  on  spirits  in  bond  should  commence  to  run  on  the  1st  day  of 
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December  in  the  year  following  the  assessment,  and  should  be  at  the  rate  of 
6  per  cent. 

8.  Bule  of  construction— Intention  of  legislature— The  cardinal  rule  of 
statutory  construction  is,  that  the  intention  of  the  legislature  shall  be  effec- 
tuated :  and  we  find  no  difficulty  in  reaching  the  conclusion  that  the  legis- 
lature manifestly  intended  that  distilled  spirits,  in  bond,  should  be  assessed 
each  year  as  other  taxes,  and  although  not  required  to  be  paid  until  tha 
bonded  period  is  at  an  end,  yet  for  this  privilege  of  retaining  the  State's 
money,  the  warehouseman  should  pay  interest  thereon.  This  conclusion  ia 
reached  without  reference  to  the  language  "as  other  taxes." 

4.  Estoppel— Laches— The  fact  that  the  auditor  has  received  the  principal 
sum  of  the  taxes  without  the  interest,  and  that  the  warehousman,  who  was 
the  custodian  and  not  the  ow^ner  of  the  whisky,  permitted  the  owner  to 
carry  it  away,  and  thus  lose  his  lien  through  the  wrongful  act  of  the  State*a 
fiscal  officer,  does  not  estop  the  State  from  claiming  and  collecting  interest 
on  the  taxes;  and  it  is  elementary  that  the  State  is  not  estopped  by  the- 
laches  of  its  officers. 

6.  Limitation— The  rule  has  been  established  in  this  State  that  actions 
Buch  as  these,  are  barred  by  the  expiration  of  five  years  after  the  cause  of 
action  accrued. 

White  &  Ray  for  appellant. 

Sweeney,  Ellis  &  Sweeney,  Gibson.  Marshall  &  Gibson,  D.  W.  Lindsey, 
C.  H.  Shield,  Chas.  H.  Stoli  and  W.  H.  Maokoy  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellees,  Rosenfleld  Bros.  &  Co.,  are  the  owners  and  proprietors  of  a 
distillery  bonded  wai'ehouse  in  this  State,  wherein  was  stored,  during  the 
fiscal  years  from  1898  to -1903,  inclusive,  distilled  spirits;  and  this  is  a  pro- 
ceeding on  the  part  of  the  Commonwealth,  by  the  auditor's  agent,  to  collect 
interest  alleged  to  be  due  on  the  taxes  assessed  for  State  and  county  pur- 
poses during  the  bonded  period.  Without  entering  into  a  detailed  statement 
of  the  pleadings,  we  can  materially  abbreviate  the  opinion  by  a  simple  state- 
ment of  the  issues,  which  are  adequately  presented  in  the  record. 

No  question  is  raised  as  to  the  regularity  of  the  assessment  of  the  distilled 
spirits,  or  of  the  payment  by  appellees  of  the  principal  of  the  taxes  due 
thereon  at  the  proper  time;  the  questions  presented  are,  first,  whether  or 
not  the  taxes  due  from  appellees  to  the  Commonwealth  do,  or  do  not  bear 
Interest  under  the  statute  regulating  the  taxation  of  distilled  spirits;  sec- 
ond, if  so,  is  or  not,  the  Commonwealth  estopped  from  now  collecting  the 
Interest  by  reason  of  the  fact  that  the  auditor  received  the  principal  sum  of 
he  taxes  from  appellees  without  interest;  and,  third,  whether  the  five  years* 
statute  of  limitation  applies  to  the  claim  of  the  Commonwealth  under  this 
proceeding. 

The  law  regulating  the  subject  in  hand  is  contained  in  article  6,  chapter 
108,  Kentucky  Suitutes,  section  4105  to  4114,  inclusive.  The  following  sec- 
tions, relating  to  the  payment  of  the  taxe.s,  are  peculiarly  applicable  to  the 
subject  under  discussion : 

"Section  4 10 J.  Any  person  or  corporation  having  the  custody  of  such  spirits 
of  the  15th  day  of  September  in  the  year  the  assessment  is  made,  shall  be 
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liable  for  all  taxes  due  thereon,  together  with  ali  interest  and  penalties 
which  may  acorae;  and  any  warehouseman  or  custodian  of  such  spirits,  who 
shall  pay  the  taxes.  Interest  or  penalties  on  such  spirits,  shall  have  a  lien 
thereon  for  the  amount  so  paid,  with  leg^l  Interest  from  day  of  payment. 

''Section  4110.  Taxes  on  distilled  spirits  which  may  be  assessed  while  in  a 
bonded  warehouse,  and  on  which  the  United  States  Government  tax  has 
not  been  paid,  or  will  not  become  due  before  the  1st  day  of  March  after  the 
assessment,  shall  be  due  on  the  2d  day  of  January,  May  and  September  next 
after  the  said  government  tax  becomes  due  or  be  paid,  or  when  the  spirits 
are  removed  from  the  warehouse;  and  the  taxes  on  each  year's  assessment 
shall  bear  legal  interest  until  paid. 

'•Section  4111.  Every  owner  or  proprietor  of  a  bonded  warehouse  in  which 
distilled  spirits  may  be  stored,  as  contemplated  in  the  preceding  section, 
shall,  on  the  1st  day  of  January,  May  and  September  next  after  said  govern- 
ment tax  shall  have  been  paid,  become  due,  or  be  removed  from  the  ware- 
house, make  and  transmit  the  auditor  of  public  accounts,  and  the  clerk  of 
the  county  court  in  which  the  spirits  may  have  been  at  the  time  of  the  assess- 
ment, a  statement,  sworn  to  by  the  person  whose  duty  it  is  to  make  the  re- 
port, showing  the  quantity  of  spirits  on  which  the  government  tax  has  been 
paid  or  has  become  due,  and  what  spirits  have  been  removed  from  the  ware- 
house during  the  preceding  four  months;  the  years  in  which  such  spirits 
were  assessed  for  taxation,  and  the  county,  city,  town  or  taxing  district  in 
which  the  warehouse  is  situated  in  which  the  spirits  were  stored  at  the  time 
of  the  assessment,  and  shall,  at  the  same  time,  pay  all  taxes  and  interest  on 
fiuch  spirits  due  the  State,  county,  taxing  district,  city,  or  town  to  the 
officers  entitled  to  receive  the  same. 

"Section  4112.  On  the  failure  of  any  owner  or  proprietor  of  any  such  ware 
house  to  pay  the  taxes  and  interest  within  five  day&  after  the  same  becomes 
due,  he  shall  be  deemed  delinquent,  and  a  penalty  of  8  per  cent,  on  each 
year's  taxes  due  on  the  spirits  shall  attach,  and  the  officer  authorized  to 
collect  such  taxes  shall  at  once  cause  such  proceeding  to  be  Instituted  for 
the  collection  of  such  taxes,  with  such  interest  and  penalties  as  may  be  pro- 
vided by  law  for  the  collection  of  other  delinquent  feixes. " 

These  sections  are,  substantially,  the  law  as  enacted  in  1893,  except  that 
the  following  language  with  which  section  4110  closes,  "and  the  taxes  on 
each  year's  assessment  shall  bear  legal  interest  until  paid,"  was  originally 
as  follows,  "and  the  taxes  on  each  year's  assessment  shall  bear  interest  as 
other  taxes;"  the  change  having  been  made  in  1002. 

The  first  question  for  adjudication  is,  whether  or  not,  under  the  law  as 
existing  from  lbl>2  to  iy02,  the  taxes  In  question  bore  interest.  It  will  be 
observed,  that,  in  each  of  the  foregoing  sections,  wherever  the  payment  of 
taxes  is  mentioned,  it  is  also  provided  that  the  payment  of  interest  shall  be 
made;  and  if  it  l)e  true,  as  contended  by  appellant,  that  the  tfixes  under 
consideration  do  not  l)ear  interest  during  the  bonded  period,  then  it  must  be 
confessed  that  the  legislatui^e  has  taken  great  pains  to  insert  into  every  sec- 
tion relating  to  the  subject-matter,  words  which  mean  nothing.  In  section 
4109,  it  is  provided  that  the  "person  or  corporation  having  the  custody  of 
such  spirits  on  the  15ih  day  of  September  in  the  year  the  assessnient  is 
made,  shall   be  liable  for  all   taxes  due   thereon,  together  with  all  interest 
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and  penalties  which  may  accrue;"  and  "when  payment  shall  be  made  by 
the  warehouseman  of  the  taxes,  interest  or  penalties,  he  shall  have  a  lien 
for  the  amount  so  paid,  with  interest  from  the  date  of  payment. "  Section 
4110  (prior  to  1902) :  "And  the  taxes  on  each  year's  assessment  shall  bear  in- 
terest as  other  taxes."  Section  4111  provides  how  and  when  the  State  taxes 
shall  be  paid,  and  that  the  proprietor  of  the  warehouse  "shall,  at  the  same 
time,  pay  all  taxes  and  interest  on  such  spirits  due  the  State,  county,  taxinf? 
district,  city,  or  town  to  the  oflBcer  entitled  to  receive  the  same. "  Section 
4113:  "On  the  failure  of  any  owner  or  proprietor  of  any  such  warehouse  to 
pay  the  taxes  and  interest  within  live  days  after  the  same  becomes  due,  he 
shall  be  deemed  delinquent,  etc." 

We  do  not  know  how  the  legislature  could  have  made  it  plainer,  that  State 
taxes  on  whisky  in  bond  should  bear  interest,  than  by  the  language  used  in 
the  sections  aforesaid.  It  is  contended,  however,  that  inasmuch  as  the  lan- 
gutkge  of  section  4110  is  "and  the  taxes  on  each  year's  assessment  shall  bear 
interest  as  other  taxes,"  that  because  other  taxes  do  not  bear  interest,  there- 
fore, all  of  the  language  used  by  the  legislature  in  providing  for  interest  on 
the  deferred  payment  of  taxes  assessed  against  whisky  in  bond,  is  nullified. 
To  this,  we  can  not  agree.  If  there  is  anything  plain  In  the  statute  in  hand, 
it  is  that  the  taxes  shall  bear  interest,  and  it  can  not  be  consonant  with  any 
known  or  sound  principle  of  statutory  construction,  that  the  three  words 
^'as  other  taxes,"  because  they  are  incorrectly  used,  shall  nullify  all  of  the 
other  parts  of  the  statute  which  make  it  ];)erfeotly  clear  that  the  legislature 
Intended  that  the  taxes  should  bear  interest. 

It  may  be  conceded,  as  urged  by  counsel  for  appellees,  that  taxes  do  not 
bear  interest  without  a  special  requirement  therefor.  We  think  that  the 
sections  quoted  plainly  show  that  the  legislature  intended  to  require  that  the 
deferred  payments  of  taxes  on  whisky  In  bond  should  bear  interest.  Let  us 
see,  now,  what  the  statutory  requirement  on  the  subject  of  interest  on  other 
taxes  is.  Section  4091  provides.  In  regard  to  taxation  on  the  franchises  of 
oorporations,.  that,  if  they  (the  corporations)  fail  to  pay  the  taxes  due,  after 
receiving  thirty  days'  notice,  they  shall  be  deemed  delinquent,  and  a  pen- 
alty of  10  per  cent,  on  the  amount  of  the  tax  shall  attach,  and  thereafter 
said  tax  shall  bear  interest  at  the  rate  of  10  per  cent,  per  annum.  Section 
4108  contains  a  similar  provision  as  to  interest  with  reference  to  railroad 
taxes  as  that  contained  in  section  4091,  and  section  4143  provides  as  follows: 
^'Any  person  or  persons  failing  to  pay  their  taxes  by  the  1st  day  of  Decem- 
43er  in  the  year  following  the  assessment  for  such  taxes,  shall  pay  6  per 
centum  additional  on  the  tax  so  due  and  unpaid."  Now,  while  it  may  be 
■admitted,  that,  technically,  this  is  a  penalty,  and  not  interest,  we  think  it 
-clear  that  it  is  the  provision  specifically  alluded  to  in  section  4110;  and  what 
'was  meant  by  the  use  of  the  words  "as  other  taxes"  was  merely  to  fix  the 
time  at  which  the  interest  theretofore  provided  for  commenced  to  run,  and 
the  rate  thereof;  that  is,  the  interest  on  taxes  on  spirits  in  bond  should 
-commence  to  run  on  the  Ist  day  of  December  in  the  year  following  the  as- 
sessment, and  should  be  at  the  rate  of  6  per  cent.  This  conclusion  is  forti- 
fied by  the  fact  that  the  penalty  of  6  per  centum,  inflicted  for  the  nonpay- 
ment of  other  taxes  under  section  4143,  coincides  in  amount  with  legal 
interest,  as  defined  In  section  2318  of  the  statutes.     So  we  find  that  "other 
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taxes, ' '  after  a  specified  time,  either  bear  interest  at  a  fixed  rate,  or  a  pen- 
alty coinciding  in  amount  with  the  legal  rate  of  interest,  6  per  cent. 

The  cardinal  rule  of  statutory  construction  is  that  the  intention  of  the 
legislature  shall  be  effectuated,  even  at  the  expense  of  the  letter  of  the  law; 
and,  to  accomplish  this,  the  meaning  of  words  may  be  modified,  the  struc- 
ture of  sentences  changed,  or  some  words  rejected  altogether,  and  others  in- 
terpolated. Endlich,  in  his  work  on  the  Interpretation  of  Statutes,  section 
^396,  thus  states  the  rule:  "Where  the  language  of  a  statute,  in  its  ordinary 
meaning  and  grammatical  construction,  leads  to  a  manifest  contradiction 
of  the  apparent  purimse  of  the  enactment,  or  to  some  inconvenience  or  ab- 
surdity, hardship  or  injustice,  presumably  not  intended,  a  oonstuction  may 
be  put  upon  It  which  modifies  the  meaning  of  the  words,  and  even  the 
structure  of  the  sentence.  This  is  done,  sometimes,  by  giving  an  unusual 
meaning  to  particular  words;  sometimes  by  altering  their  collocation ;  or  by 
rejecting  them  altogether;  or  by  interpolating  other  words;  under  the  in- 
uflenoe,  no  doubt,  of  an  Irresistible  conviction,  that  the  legislature  could 
not  possibly  have  intended  what  its  words  signify,  and  that  the  modifica- 
tions thus  made  are  mere  corrections  of  careless  language,  and  really  give 
the  true  intention.  The  ascertainment  of  the  latter  is  the  cardinal  rule,  or 
rather,  the  end  and  object  of  all  construction ;  and  where  the  real  design  of 
the  legislature  in  ordaining  a  statute,  although  it  be  not  precisely  expressed, 
is  yet  plainly  perceivable,  or  ascertained  with  reasonable  certainty,  the  lan- 
guage of  the  statute  must  be  given  such  a  oonstruction  as  will  carry  that 
design  into  effect,  even  though,  in  so  doing,  the  exact  letter  of  the  law  be 
sacrificed,  or  though  the  construction  be,  indeed,  contrary  to  the  letter. 
And  this  rule  holds  good  even  in  the  oonstruction  of  criminal  statutes.  Of 
course,  if  the  meaning  of  the  legislature  is  clear,  every  technical  rule  of 
oonstruction  must  yield,  and  though  the  words  used  to  express  that  mean- 
ing be  not  apt  for  the  purpose,  they  will  be  so  construed  as  to  serve  the 
same.  And,  a  fortiori,  if  there  is  an  express  declaration  of  the  intent  and 
meaning  of  a  statute  by  a  provision  in  the  same  to  carry  out  that  intent,  all 
other  parts  of  the  act  are  controlled  in  the  oonstruction  of  it.  A  clause, 
doubtful  upon  its  grammatical  construction,  will  be  controlled  by  the  gen- 
eral intent  of  the  legislature,  rather  than  by  the  literal  meaning  of  the  lan- 
guage." 

This  principle  is  upheld  in  the  case  of  the  Commonwealth  v.  Grinstead  & 
Tinsley,  21  Ky.  Law  Bep.,  1444.  In  the  case  of  Sams  v.  Sams,  86  Ky.,  400, 
it  is  said:  "It  Is  a  well-settled  rule  of  construction,  that  the  letter  of  the 
statute  will  not  be  followed  when  it  leads  to  an  absurd  conclusion ;  but  on 
the  contrary,  the  reason  for  the  enactment  mu0t  encpr  into  its  interpreta- 
tion, so  as  to  determine  what  was  intended  to  be  accomplished  by  it."  In 
the  case  of  Bailey  v.  Commonwealth,  11  Bush,  (^9,  Judge  Cofer,  speaking 
for  the  courtf  said:  "Words  in  a  statute  were  always  to  be  understood  ac- 
cording to  the  approved  use  of  language.  But  there  are  other  rules  of  con- 
struction of  equal  dignity  and  importance,  which  must  not  be  overlooked, 
and  which,  although  not  incorporated  in  our  statute,  are  as  binding  upon 
the  courts  as  if  embodied  in  it.  One  of  these  rules-^^ihat  'every  statute 
ought  to  be  expounded,  not  according  to  the  letter,  but  according  to  the 
meaning;'  and  another,  that  'every  interpretation  that  leads  to  an  absurdity 
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ought  to  be  rejected;'  and  fitlll  aaother,  that  a  law  'ought  to  be  interpreted 
In  Buoh  manner  as  that  it  may  have  effect,  and  not  be  found  vain  and  illu- 
sive.'  "    To  the  same  effect  is  Feemster  v.  Anderson,  6  Mon.,  687. 

We  find  no  difficulty  in  reaching  the  conclusion  that  the  legislature  mani- 
festly intended  that  distilled  spirits  in  bond  should  be  assessed  each  year  as 
other  taxes,  and.  although  not  required  to  be  i)aid  until  the  bonded  period 
is  at  an  end,  or  the  United  States  Government  taxes  paid,  yet,  for  this  priv- 
ilege of  retaining  the  State's  money,  the  warehouseman  should  pay  interest 
thereon.  This  conclusion  is  reached  without  reference  to  the  language  **a8 
other  taxes. "  What,  then,  is  lacking  on  the  subject  in  hand  before  we  reach 
a  consideration  of  these  three  words?  Not  that  the  distiller  should  pay  in- 
terest on  the  deferred  taxes,  for  that  is  plainly  provided  for  without  refer- 
ence to  these  words;  all  that  is  lacking  in  the  language  used  by  the  legisla- 
ture up  to  the  time  that  we  are  forced  to  apply  to  the  words  *'as  other 
taxes"  to  make  it  intelligible,  is  the  time  when  the  interest  shall  commence 
to  run.  and  the  rate  at  which  H  shall  run.  It  is  manifeRt,  therefore,  that 
the  use  of  these  words  was  intended  to  supply  the  meaning,  or  purpose, 
which  was  unsupplied  by  the  other  language  already  used.  Turning,  then, 
to  section  4143,  to  ascertain  the  meaning  of  the  words  **as  other  taxes,*'  we 
find  that  other  taxes  bear,  not  interest,  but  a  penalty  of  6  per  cent.,  if  not 
paid  on  the  Ist  day  of  December  in  the  year  following  the  assessmc^nt;  and 
we  are  thus  provided  with  the  two  lacking  constituents  necessary  to  make 
the  meaning  of  the  legislature  on  the  whole  subject  of  interest  on  whisky  in 
bond,  intelligible.  Applying  the  principle  enunciated  by  Mr.  Endlich  in 
the  section  above  quoted,  and  sustained  by  the  utterances  of  our  own  oourt 
in  the  cases  cited,  we  ignore  the  fact  that  the  legiHlature,  in  using  the  words 
"as  other  taxes,"  with  reference  to  interest  was  technically  incorrect,  and 
borrow  from  the  expression  all  that  is  essential,  the  time  when  the  interest 
commenced  to  run,  and  the  rate  at  which  it  runs,  thus  making  the  statute 
both  ptacticable  and  intelligible,  and  saving  it  from  the  criticism  of  being 
either  "absurd"  or  "vain"  or  "illusive."  And  this  conclusion  we  reach  in 
construing  the  statute  as  an  original  proposition. 

But,  we  are  not  left  without  authority  on  the  subject;  this  very  question 
arose  in  the  case  of  the  Commonwealth  v.  Taylor,  101  Ky.,  327.  The  court 
had  originally  reached  the  conclusion  that  the  act  relating  to  the  taxing  of 
distilled  spirits  in  bond  was  unconstitutional,  as  being  special  legislation 
and  contrary  to  the  requirements  of  uniformity  in  the  matter  of  taxation,  as 
is  shown  by  the  first  opinion  delivered  by  Judge  White.  (This  opinion  was 
withdrawn  and  that  of  Judge  Burnaiii,  19  Ky.  L,  Rep.,  563,  rendered  in  lieu 
thereof  )  Upon  a  petition  for  rehearing  by  the  warehouseman,  the  original 
opinion  was  withdrawn,  and  that  contained  in  volume  101  was  delivered  by 
Judge  Bnrnam.  In  the  »  cond  opinion  of  the  court,  a  most  elaborate  exposition 
of  the  unique  position  which  distilled  spirits  in  bond  occupies  in  our  fiscal 
system,  is  given.  It  is  there  shown,  that,  owing  to  the  fact  that  the  United 
States  Government  takes  actual  poe^session  and  control  of  distilled  spirits  at 
the  time  of  its  nianufatiture,  and  holds  it  in  bond  for  a  period  of  eight  years, 
it  is  impossible  for<he  State  to  enforce  its  lien  for  taxes  until  after  the  lien 
of  the  general  government  is  extinguished,  although  the  property  is  assessed 
each  year  by  the  State.     This  results  in  a  great  benefit  to  the  warehouse- 
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man,  by  enabling  him  to  And  purchasers  for  his  goods  before  he  is  required 
to  pay  cash  for  taxes,  and  for  this  benefit,  and  in  order  to  preserve  uni- 
formity in  taxation,  the  statute  requires  of  him  to  pay  interest.  On  this 
subject,  the  coart  said:  "The  assessment  and  taxes  upon  the  property  within 
the  territorial  limits  of  the  authority  levying  them  are  uniform,  and  are 
imposed  as  fairly,  according  to  value  by  an  assessment  made  in  the  mode  pre- 
scribed by  the  act  under  discussion,  as  they  could  be  by  assessment  made  by 
a  county  assessor,  and,  having  been  so  assessed,  are  collected  under  the 
same  general  laws  regulating  the  revenues  as  the  taxes  imposed  on  other 
property,  except  as  to  the  time  of  payment,  and  this  delay  is  necessarily 
made  to  depend  upon  the  payment  of  the  taxes  due  to  the  United  State  a 
government,  upon  the  same  property;  but,  to  preserve  uniformity,  distillers 
are  required  to  pay  interest  on  the  deferred  taxes." 

This  language  is  not  the  dictum  of  the  writer  of  the  opinion;  it  was  essen- 
tial to  the  upholding  of  the  constitutionality  of  the  act  as  to  uniformity  of 
taxation,  that  the  conclusion  enunciated  should  have  been  reached.  Thia 
opinion  was  delivered  on  May  27.  1897,  and  since  that  time,  there  has  been 
no  room  for  two  opinions  on  the  subject  in  hand.  We  freely  admit  the  great 
force  of  the  doctrine  of  contemporaneous  construction,  where  the  meaning 
of  the  statute  is  vague  or  uncertain;  but  when  the  court  of  last  resort  con- 
strues a  statute,  the  further  utility  of  the  doctrine  ceases. 

But  it  is  urgently  Insisted  that  the  State  is  now  estopped  from  collecting 
the  interest  involved  herein,  because  the  auditor  received  the  principal  sum 
of  the  taxes  due  without  interest,  and  the  warehouseman,  who  was  only  the 
custodian,  and  not  the  owner  of  the  whisky,  permitted  it  to  be  carried  away 
by  the  owner,  and  thus  lost  his  lien  through  the  wrongful  act  of  the  State's 
fiscal  officer;  and  that,  if  the  distiller  is  now  required  to  pay  the  interest,  he 
will  have  no  recourse  against  the  owner  for  the  amount  of  the  interest  ad- 
judged against  him.  It  may  be  true,  that  this  will  work  a  hardship  upon 
the  distiller,  but  it  was  his  duty,  under  the  law,  to  pay  the  taxes  and  the 
accrued  interest,  and  we  can  not,  in  his  behalf,  waive  the  time  honored  and 
conclusive  presumption,  that  he  knew  the  law;  and  especially  is  this  true 
since  1897,  when  the  case  of  the  Commonwealth  v.  Toylor  was  decided,  thus 
establishing,  beyond  all  question,  that  taxes  on  whisky  in  bond  bore  inter- 
est on  the  assessments  made  during  the  bonded  period;  waiving  this,  how- 
ever, it  is  elementary,  that  the  Stiite  is  not  estopped  by  the  laches  of  its 
officers.  Bigelow,  in  his  work  on  Estoppel,  page  341,  says:  "Cleanly,  the 
State  can  not  be  estopped  by  the  unauthorized  act  of  its  officers."  The 
same  rule  is  laid  down  in  the  Am.  &  Eug.  Encycl.  of  Law,  2d  edition,  page 
897,  in  this  language:  "But  such  estoppels  can  not  arise  from  the  unauthor- 
ized act  of  the  agent  or  otlicer  of  the  State."  (Commonwealth  v.  Carter, 
21  Ky.  Law  Rep.,  Ift09;  Ehnendorf  v.  Carmichael,  &c.,  8  Litt.,  481;  Pulaski 
V.  State,  43  Ark.,  118;  Attorney  General  v.  Marr,  55  Mich,  445,  State  v. 
Brewer,  64  Ala. ,  287. ) 

Since  the  case  of  Commonwalth  v.  Kuute,  2*  Ky.  Law  Kep. ,  2138,  the  rule 
has  been  established  in  this  .State,  that  actions  such  as  these  are  barred  by 
the  expiration  of  five  years  after  the  cause  of  action  arose. 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  with  thia 
opinion. 

Whole  court  sitting. 
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MOBILE  &  OHIO  R.  R.  CO.  v.  REEVES. 
(Filed  April  26,  1904-Not  to  be  reported.) 

1.  Railroads— Failure  to  stop  train— Rudeness  of  conductor  —  Excessive 
vardiot— In  an  action  by  appellee  for  damages  for  failure  of  the  conductor 
to  stop  the  train  long  enough  for  her  to  get  aboard,  and  charging  that  the 
conductor  jerlsed  and  abused  her,  the  evidence  of  the  appellee  as  to  any 
rudeness  of  the  conductor,  being  unsupported  and  being  contradicted  by  a 
ilozen  witnesses  who  were  present,  a  verdict  allowing  her  1400  daiuagea  is 
excessive  and  flagrantly  against  the  evidence. 

a.  Instructions— Measure  of  damages— There  being  some  conflict  In  the 
«vldenoe  as  to  whether  the  train  stopped  long  enough  for  appellee  to  get  on 
with  safety,  the  jury  was  authorized  to  give  her  such  sum  in  damages  as 
would  (airly  compensate  her  for  any  time  she  lost,  expenses  incurred,  in- 
con  venience  or  discomfort  she  su£Fered  by  reason  of  appellant's  failure  to 
transport  her  to  her  place  of  destination. 

8.  Punitive  damages— Duty  of  court— Where  it  is  sought  to  recover  both 
punitive  and  compensatory  damages,  the  court  may  refuse  to  give  an  In- 
struction allowing  punitive  damages,  if  it  be  shown  by  the  plaintiff's  own 
•evidence  that  only  compensatory  damages  should  be  awarded ;  but  plaintiff 
is  entitled  to  an  instruction  for  punitive  damages,  although  there  was  no 
other  evidence  than  her  own,  upon  which  to  base  it;  but  while  this  is  true  it 
is  likewise  the  duty  of  the  court  to  set  the  verdict  aside  If  excessive  in 
Amount,  or  flagrantly  against  the  evidence. 

I/anders  &  Leek  and  Corbett  &  White  for  appellant. 

J.  B.  Wickliffe  and  J.  H.  Tharp  for  appellee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  appeal  from  a  verdict  and  judgment  of  S400  recovered  against 
the  appellant,  Mobile  A  Ohio  R.  R.  Co.,  by  appellee,  Ollie  Reeves,  in  the 
Ballard  Circuit  Court. 

It  was  averred  in  the  petition  that  she  a&d  her  husband  having  purchased 
of  appellant  tickets  which  entitled  them  to  ride  on  its  passenger  train  from 
Laketon  to  Wickliffe,  Ky.,  a  distance  of  nine  miles,  were  standing  on  the 
depot  platform  at  Laketon  awaiting  the  coming  of  the  train,  and  that  when 
it  arrived  at  the  station,  appellant's  servants  in  charge  thereof.  Instead  of 
stopping  it,  as  it  was  their  duty  to  do  in  order  that  appellee,  her  husband  and 
child  might  get  thereon,  only  reduced  its  speed  suflSoiently  to  permit  tbeoon- 
ductor  to  jump  off,  which  he  did,  and  inquired  of  appellee  If  she  wished  to 
^et  on ;  and  upon  being  answered  by  her  in  the  aflSrmative,  he  maliciously 
and  wrongfully  cursed,  abused  and  jerked  her  about,  refused  to  let  her  get 
aboard  the  train,  and  caused  it  to  leave  without  her;  that  she  was  at  the 
time  enceinte,  and  by  reason  of  the  abuse  and  maltreatment  of  the  con- 
ductor, as  well  as  his  negligent  failure  and  that  of  appellant's  other  ser- 
vants in  charge  of  the  train  to  stop  it  long  enough  for  her  to  get  theivon, 
flhe  was  put  to  great  inconvenience,  and  subjected  to  much  physical  and 
mental  pain,  whereby  she  was  damaged  in  the  sum  of  |d,000. 

The  answer  of  appellant  specifically  denied  the  averments  of  the  petition, 
and  in  addition  averred  that  the  train  did  stop  on  the  occasion  referred  to 
in  the  petition,  and  did  not  start  again  until  a  suflScient  length  of  time  had 
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elapsed  to  enable  all  persona  at  the  station  or  near  at  hand  to  get  upon  It,, 
who  were  desirous  of  doing  so;  that  the  conductor  and  train  porter  were  on 
the  platform  ready  to  assist  appellee  or  others  to  get  on  the  oar,  but  she  did 
not  attempt  to  get  on  the  train  or  signify  a  desire  to  do  so;  that  the  con> 
duotor  did  not  curse,  abuse,  or  use  any  improper  language  to  appellee,  or 
.  jerk  or  throw  her  about,  or  take  hold  of,  or  otherwise  mistreat  h(  r. 

Upon  the  trial  appellee  introduced  but  two  witnesses  besides  ht^rself.  Her 
own  testimony  in  the  main  sustained  the  averments  of  the  petition ;  that  is, 
she  stated  that  the  train  did  not  stop  when  it  reached  Laketon,  though  it 
did  check  up  enough  for  the  conductor  to  get  on  the  plaftorm;  that  he  cam& 
to  her  and  asked  if  she  were  going,  and  she  told  him  yes,  if  the  train- 
stopped;  that  h&then  said  he  was  behind  time,  and  took  her  by  the  arm  and 
told  her  if  she  was  going  to  get  on  to  do  so,  to  which  she  replied  that  she- 
would  not  until  the  train  stopped ;  that  he  then  said  to  her  she  was  a  damned 
orank,  and  he  could  not  fool  with  her  any  more,  but  would  hare  to  go  on. 
She  caught  hold  of  the  train,  but  did  not  get  on  it,  as  it  was  still  moving. 
She  further  testified  that  when  the  conductor  took  hold  of  her  he  shoved  her 
back  and  pushed  her  towards  the  train  until  she  took  hold  of  .a  post,  where- 
upon he  jumped  upon  the  train  and  left,  and  that  from  the  pain  and  escite- 
ment  of  her  encounter  with  him,  she  was  confined  to  her  bed  from  the  time 
she  got  to  her  sister's  that  day,  until  9  o'clock  the  following  morning. 

The  next  witness  introduced  in  her  behalf  was  John  Tolliver,  who  testified 
that  he  saw  her  standing:  at  the  place  on  the  platform  where  passengers 
usually  get  on  the  train;  that  the  train  stopped,  but  not  more  than  a  min- 
ute, if  that  long,  and  appellee  tried  to  get  on  it,  but  it  pulled  out  and  left- 
her.  He  did  not  see  her  catch  hold  of  the  train,  nor  did  he  see  the  conductor 
take  hold  of  her.  On  cross-examination  the  witness  further  testified  that 
he  was  close  to  appellee  while  the  train  was  there,  and  a  part  of  the  time 
only  five  or  six  steps  from  her,  but  did  not  testify  that  he  saw  the  con- 
ductor mistreat  or  abuse  appellee.  The  only  other  witness  introduced  by 
appellee  was  her  sister,  Mattie  Bass,  who  was  not  at  Ijaketon  when  appellee 
failed  to  get  on  the  train,  but  who  testified  that  appellee  came  to  her  house 
that  day,  and  was  sick  for  perhaps  a  week,  that  she  thought  she  was  threat- 
ened with  a  miscarriage,  which  did  not  occur. 

Eleven  witnesses  were  introduced  by  the  appellant,  all  of  whom  testified 
that  the  train  did  stop  on  the  occasion  in  question;  several  of  them  said  it 
was  a  very  brief  stop,  some  of  them  that  it  stopped  twice,  but  each  stop  was 
short.  At  the  first  stop  a  man  got  off  the  train,  at  the  second  stop,  api)el- 
lee's  husband  with  their  child  succeeded  in  getting  on,  but  ascertaining  im- 
mediately after  the  train  left  the  stjition  that  his  wife  was  not  aboard,  at  hi» 
request  the  train  was  st-opped  by  the  conductor  two  or  three  hundred  yards 
from  the  station,  and  he  and  the  child  pi?rmitted  to  get  off,  after  which  they 
rejoined  appellee  at  the  Rtation. 

The  conductor  testified  that  the  train  was  thirty  or  forty  minutes  late 
when  it  arrived  at  Laketon,  but  upon  reaching  the  station  that  it  stopped 
twice,  the  first  time  about  a  minute,  and  the  second  long  enough  to  enable 
appellee's  husband  and  child  to  get  on;  they  were,  however,  let  off  the  train 
a  short  distance  from  the  station  when  the  discovery  was  made  by  the  hus- 
band that  his  wife  was  not  on  the  train.    The  conductor  also  testified  that 
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at  the  time  appellee's  husbaDd  and  child  got  on  the  train,  he  asked  her  if 
tihe  wanted  to  ^et  on,  to  which  she  made  no  reply.  About  that  time  the 
flagman,  Collins,  put  out  on  the  platform  a  stool  used  by  ladies  in  getting 
on  the  train,  but  appellee  made  no  attempt  in  his  presence  to  get  on  the 
train,  or  expressed  any  desire  to  do  so.  The  witness  also  stated  that  he  did 
not  take  hold  of,  or  use  any  profane  or  abusive  language  to  appellee,  and 
that  he  was  not  at  any  time  within  more  than  five  or  six  feet  of  her. 

These  statements  of  the  conductor  were  corroborated  by  the  flagman,  Col- 
lins, and  by  other  witnesses  who  were  present.  One  of  these  witnesses, 
Isaac  Allen,  a  farmer  IWing  near  Laketon,  testified  that  the  train  stopped 
long  enough  for  him  to  mail  a  letter  on  it.  Appellee  then  came  up  and  took 
hold  of  the  train,  which  was  moving  slowly;  he  advised  her.to  turn  it  loose, 
that  she  might  fall  under  it,  and  get  killed,  but  she  held  on,  and  the  con- 
ductor ome  along  and  said  ''you  had  better  get  on  If  you  are  going  to,  I 
oan't  hold  thu  train  all  day;"  she  said,  "I  can't  get  on  unless  it  ^tops,"  to 
which  he  replied,  "its  been  stopped  long  enough  for  you  to  get  on  if  you 
wanted  to;"  he  then  took  hold  of  her  arm  as  if  to  help  her  on,  and  she 
turned  loose,  ^nd  so  did  he,  and  got  on  the  train.  The  train  then  went  off 
a  piece  and  stopped  and  put  her  husband  off.  The  witness  further  testified 
that  when  the  train  stopped,  the  stool  was  put  off;  that  he  was  then  In  ten 
feet  of  the  conductor,  but  when  the  stool  was  put  on  the  ground  for  appellee 
to  get  on  the  train,  she,  for  some  cause  unknown  to  the  witness,  walked 
away  from  the  conductor,  instead  of  getting  on;  she  seemed  to  be  excited 
and  acted  as  if  she  had  never  been  on  a  train  before.  He^  husband  jumped 
on  the  train  with  the  child  and  left  her.  The  witness  also  testified  that  he 
thought  he  heard  every  word  that  passed  between  appellee  and  the  con- 
ductor, that  he  could  have  touched  either  of  them  with  his  arm,  and  the 
conductor  did  not  use  any  rough  or  profane  language  to  hert 

Another  witness,  Mack  Ashworth,  who  had  the  same  opportunity  for  see- 
ing and  hearing  what  occurred  that  was  afforded  Allen,  testified  to  the 
flame  effect,  and  the  same  is  true  of  several  other  witnesses,  whose  testimony 
need  not  be  mentioned  in  detail. 

An  examination  of  the  bill  of  evidence  will  show  that  of  the  fourteen 
witnesses  introduced  in  the  case,,  appellee  is  the  only  one  who  testified  that 
the  conductor  treated  her  with  violence,  or  with  language  of  abuse.  Her 
own  witness,  ToUiver,  who  was  near  her  nil  the  time  the  train  was  at  Lake- 
ton,  entirely  failed  to  corroborate  her  as  to  the  alleged  misconduct  of  the 
conductor.  Upon  the  other  hand,  all  of  the  witnesses  who  saw  and  heard 
what  pnssed  between  appellee  and  the  conductor  contradicted  her  as  to  what 
occurred  between  them.  These  witnesses  constituted  half  of  the  entire 
number  introduced  by  appellant,  and  several  of  them  were  not  employes  of 
appellant,  and  had  no  connection  in  any  way  with  its  business,  and  no  in- 
terest whatever  in  the  result  of  the  trial. 

It  would  seem,  therefore,  that  appellee's  version  of  what  occurred  between 
her  and  the  conductor  was  not  only  not  corroborated,  but  in  direct  conflict 
with  all  the  rest  of  the  evidence.  It  is  equally  manifest  that  appellee's  con- 
tention that  the  train  did  not  stop  at  Laketon.  is  also  untenable.  She  alone 
testified  that  it  did  not  stop  at  all.  Twelve  of  the  other  thirteen  witnesses 
say  it  did  stop.     The  thirteenth  witness,  Mrs.  Bass,  was  not  at  Laketon,  at 
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the  time,  aad,  therefore,  did  not  testify  on  that  point.  But  while  there  can 
be  no  doubt  that  the  train  stopped,  it  is  by  no  means  certain  that  it  stopped 
long  enough  for  appellee  to  get  upon  it.  Upon  this  point  the  evidence  was 
conflicting,  but  much  of  it  conduced  to  show  that  the  stop  was  not  of  sufD- 
oient  length  to  enable  appellee  to  get  upon  the  train  in  safety.  It  was  in 
proof  that  the  train  was  thirty  or  forty  minutes  late,  and  that  the  conductor 
was  in  great  haste  to  leave  Laketon  in  order  to  make  up  the  lost  time.  In 
fact,  so  brief  was  the  stay  of  the  train  that  appellee's  husband,  with  great 
difficulty,  succeeded  in  getting  upon  it  with  their  infant  ahlld. 

Obviously  it  was  the  duty  of  appellant's  servants  in  charge  of  the  train  to 
have  stopped  it  a  reasonable  time  for  appellee  to  get  thereon  with  safety; 
and  their  failure,  if  any,  to  do  so,  entitled  her  to  such  damages  as  she  sus- 
tained thereby,  the  measure  of  which  is  such  a  sum  as  will  fairly  compensate 
her  for  any  time  she  lost,  expense  she  incurred,  or  personal  inconvenience 
or  discomfort  she  suffered,  by  reason  of  appellant's  failure  to  transport  her 
on  its  train  from  Laketon  to  Wickliffe,  as  it  contracted  to  do,  in  selling  to 
her  husband  a  ticket  for  her  use  between  those  places.  (Southern  Ky.  Co. 
Y.  Marshall.  23  Ky.  Law  Rep.,  813.) 

It  is  insisted  for  appellant  that  the  trial  court  erred  in  giving  the  instruc- 
tion as  to  punitive  damages,  as  appellee  alone  testified  that  the  conductor 
was  violent  or  abusive  in  his  treatment  of  her,  in  which  she  was  unsupported 
by  her  own  witnesses,  and  contradicted  by  those  of  appellant.  We  are  unable 
to  concur  in  this  conclusion  of  appellant's  counsel.  Where  it  is  sought  to 
recover  both  compensatory  and  punitive  damages,  the  court  may  refuse  to 
give  an  instruction  allowing  punitive  damages,  if  it  l)e  shown  by  the  plain- 
tiff's own  evidence  that  only  coui];)ensatory  damages  should  be  awarded. 
But  an  instruction  as  to  punitive  damages  was  proper  in  this  case,  although 
there  was  no  other  testimony  than  that  of  appellee  upon  which  to  base  it,  as 
she  was  entitled  to  have  the  jury  instructed  upon  her  theory  of  the  case,  if 
there  was  any  evidence,  however  slight,  to  support  it.  But  while  this  was 
true,  it  was  likewise  the  duty  of  the  court  to  set  aside  the  verdict  of  the 
jury,  if  excessive  in  amount,  or  flagrantly  against  the  evidence. 

We  are  of  opinion  that  the  verdict  was  and  is  excessive,  and  otherwise 
flagrantly  against  the  evidence,  which  la  to  be  attributed  in  large  measure, 
we  think,  to  the  failure  of  the  court  to  more  specifically  define  the  measure 
of  damages.  For  the  Instructions,  as  given,  directed  che  attention  of  the 
jury  with  great  particularity  to  the  allowance  of  punitive  damages  on  ac- 
count of  the  alleged  misconduct  of  the  conductor,  of  which  there  was  only 
slight  and  unsatisfactory  proof,  and  left  them  unadvised  as  to  the  measure 
of  compensatory  damages,  when  in  fact  there  was  some  satisfactory  evidence 
conducing  to  show  that  appellant's  cars,  on  the  occasion  complained  of, 
were  not  stopped  long  enough  to  afford  appellee  a  reasonable  time  to  get 
upon  them,  which  authorized  the  jury  to  allow  her  some  amount  by  way  of 
comjiensatory  damages. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  the  lower  court  to  gront  appellant  a  new  trial  and  for 
further  proceedings  consistent  with  this  opinion. 
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MANCHESTER  ASSURANCE  CO.  v.  DOWELL,  &c. 
(Filed  April  26,  1904— Not  to  be  reported.) 

1.  Insurance— Conduct  of  agent— In  this  action  to  recover  upon  a  policy  of 
fire  insurance  issued  upon  personal  property,  it  appearing  that  it  was  desired 
because  the  applicant  had  borrowed  money  from  a  bank  upon  the  agreement 
to  secure  his  property  by  insurance,  and  the  fact  that  the  mortgage  was  re- 
ferred to  in  the  application,  or  rather  the  statement  that  it  w^as  mortgaged, 
was  contained  in  the  application,  the  agent  by  whom  the  policy  was  to  be 
issued  refusing  to  issue  it  because  the  property  was  mortgaged,  the  solicit- 
ing agent  changed  the  application  so  it  appeared  there  was  no  mortgage,  this, 
it  appearing,  having  been  acquiesced  in  by  the  agent  to  whom  the  applica- 
tion was  sent,  and  it  further  appearing  that  there  was  no  fraud  on  the  part 
of  the  applicant,  but  that  he  acted  in  accordance  with  the  advice  of  \he 
soliciting  agent,  a  judgment  against  the  company  for  the  amount  of  the  in- 
surance w^ill  not  be  disturbed. 

8.  Same— By  section  639,  Kentucky  Statutes,  it  Is  provided  that  all  state- 
ments in  an  application  for  insurance,  shall  be  deemed  and  held  representa- 
tions and  not  warranties,  and  that  no  representation,  unless  material  or 
fraudulent,  prevents  a  recovery  on  the  policy,  and  in  this  action  where  the 
agent  knew  all  the  facts  with  reference  to  the  condition  of  the  property,  it 
can  not*  be  said  that  the  applicant  was  guilty  of  fraud  in  making  the  state- 
ments in  the  application. 

C.  H.  Shield  and  Wright  &  McEIroy  for  appellant. 

John  B.  Rodes  and  Louis  McQuown  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

This  is  an  appeal  taken  from  a  judgment  of  the  Warren  Circuit  Cciurt  in 
which  the  appellee,  E.  V.  Dowell  &  Co.,  recovered  judgment  against  the 
Manchester  Assurance  Co.  on  a  policy  of  insurance  issued  in  August,  1902, 
for  11,000,  1100  of  it  being  on  fixtures,  and  $900  being  on  merchandise.  The 
property  insured  was  situate  in  the  town  of  Woodburn,  a  few  miles  from 
Bowling  Green.  In  September,  1902,  the  property  was  destroyed  by  fire.  In 
January,  1903,  suit  was  brought  on  this  policy,  the  appellant  having  refused 
to  pay.  It  bases  its  refusal  to  pay  on  the  ground  that  appellee  fraudulently 
concealed  from  it  the  existence  of  a  mortgage  on  the  property. 

It  appears  that  Dowell  &  Co.  had  bought  a  store  from  a  man  by  the  name 
of  J.  J.  Herrlngton.  Dowell  &  Co.  were  unable  to  pay  the  full  contract  price 
to  Herrlngton,  because  it  desired  to  purchase  an  additional  stock  from  the 
wholesale  houses  to  increase  the  entire  st-ock  to  Its  desired  proportions^ 
Therefore,  the  parties  agreed  that  nppellee  would  give  a  mortgage  to  the 
Bank  of  Woodburn  to  secure  the  payment  to  that  bank  of  $890,  and  also  that 
Dowell  &  Co.  would  assign  to  the  bank,  as  collateral  for  this  sum,  a  note 
for  1650,  which  was  solvent  and  a  lien  on  land  in  Allen  county,  Ky.  The 
officers  of  the  bank  agreed  to  do  this,  provided  appellee  would  obtain  a  pol- 
icy of  insurance  on  its  stock,  and  that  it  should  be  assigned  to  the  bank  as 
additional  security  for  its  loan  of  this  money.  One  Pollard,  of  Bowling 
Green,  Ky. ,  was  the  agent  of  appellant,  with  power  to  issue  i>olicies.  One 
Williams,  a  resident  of  Woodburn,  was  a  soliciting  agent  of  appellant  under 
Pollard,  with  power  to  solicit  insurance,  preiiare  and  receive  applications  tor 
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policies,  deliyer  the  policies  and  receive  the  preiiiiums  from  the  insured.  It  ap- 
pears that  Mr.  Williams  was  called  in  and  made  acquainted  with  the  above* 
facts,  and  he  prepared  an  application  on  one  of  appellant's  blanks,  in  which 
was  the  question  as  to  whether  or  not  there  was  any  mortgage  on  the  property^ 
sought  to  be  insured;  to  which  question  In  that  application  the  answer  waa 
written  "yes,"  and  the  policy  was  directed  to  be  issued  to  the  Woodburn  Bank 
to  the  extent  to  which  its  interest  might  appear.  This  application  was  for^ 
warded  to  Pollard  at  Bowling  Green,  and  on  the  next  day  he  answered  that 
the  appellant  would  not  issue  a  policy  upon  such  terms,  or  upon  mortgaged 
property;  that  siinie  evening  appellee,  Williams,  and  J.  J.  Herringtou  hact' 
a  conversation  with  Pollard  by  telephone,  Herrington  doing  the  talking 
with  Pollard,  whereby  it  was  agreed,  as  proven  by  Herrington  and  E.  V. 
Dowell,  that  the  policy  was  to  be  issued  as  a  "straight  policy."  which  was 
explained  to  mean  that  the  policy  was  to  be  paid  direct  to  appellee,  the  in- 
sured, without  mentioning  the  name  of  the  bank.  The  next  morning  Wil- 
liams, in  the  presence  of  Dowell  and  Herrington,  changed  the  former  appli- 
cation, directing  the  policy  to  be  made  payable  to  appellee  instetid  of  the 
bank,  and  erased  the  word  "yes"  in  answer  to  the  question  as  to  whether  or* 
not  there  was  any  mortgage,  and  wrote,  instead,  the  word  "no."  Williams- 
at  the  time  explained  that  that  was  the  proper  way  to  answer  that  question ; 
that  as  the  mortgage  was  for  only  1890,  and  as  the  bank  held -the  land  note- 
as  collateral,  that  the  mortgage  lien  was  for  only  a  little  over  |20(),  and  aw 
the  stock  was  then  worth  over  $3,000,  the  company  would  not  regard  this 
mortgage  as  an  incumbrance,  within  the  meaning  of  that  question.  Wil- 
liams then  forwarded  this  application  to  Pollard,  and  the  policy  was  issued 
and  Returned  and  handed  by  Williams  to  the  bank.  Williams  admitted,  at 
the  time  of  the  writing  of  the  first  application,  that  there  was  to  be  a  mort- 
gage, but  denied  that  he  understood  that  there  was  to  be  a  mortgage  at  the 
time  of  the  writing  of  the  second  application.  On  the  contrary,  he  stated 
that  when  the  second  application  was  prepared  he  was  informed  by  the- 
parties  that  there  was  not  to  be  any  mortgage,  that  they  had  agreed  upon  a 
different  plan  to  secure  the  bank.  Pollard  testified  that  he  did  not  know 
anything  of  the  mortgage.  The  letter  of  Williams  to  Pollard  and  the  letter 
fi-om  Pollard  to  Williams  were  introduced  to  corroborate  them  on  this  point. 
The  testimony  of  Dowell,  Herrington  and  Rogers,  the  banker,  corroborate- 
appellee  upon  the  fact  that  these  agents  did  have  knowledge  of  the  fact  of 
the  existence  of  the  mortgage  at  the  time  of  the  second  application,  and 
Herrington  positively  corroborates  Dowell  as  to  the  statement  of  Williams 
that  the  answer  "no"  was  a  proper  answer  to  the  question  in  the  applica- 
tion as  to  whether  or  not  there  was  a'ny  lien  or  incumbrance  on  the  property, 
because  the  company  would  not  regard  this  as  an  incumbrance  within  the 
meaning  of  the  question. 

The  pi'ovision  of  appellant's  policy  upon  which  it  relies  to  defeat  the  pol- 
icy reads  as  follows:  "This  entire  policy,  unless  otherwise  provided  by  agree- 
ment, endorsetl  hereon  or  added  to,  shall  be  void  if  the  subject  of  insiiranoe 
be  i)ersonal  property,  and  be  or  become  incumbered  by  a  chattel  mortgage.'* 

The  appellant  siiys  that  this  mortgage  to  the  bank  was  concealed  from  it» 
that  it  had  no  knowledge  or  notice  thereof,  and  that  the  appellee  intention- 
ally and  fraudulently  concealed  the  existence  of  this  mortgage,  with  a  view.- 

vol.  25—140 
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to  deceive  and  defraud  appellant,  and  by  reason  thereof  the  policy  was  void 
trom  its  inception.  The  appellant  clalins  that  under  no  circumstances 
Would  it  issue  a  policy  on  personal  property  incumbered  by  a  mortgage,  and 
that  appellee  knew  that  fact.  Apx>ellee  says  that  it  had  no  personal  notice 
or  information  of  that  fact.  If  leippellant's  contention  be  actually  true,  we 
are  inclined  to  the  opinion  that,  under  the  terms  of  appellant's  policy,  ap- 
pellee might  be  misled  into  supposing  that  it  might  take  a  risk  on  mort- 
gaged property  where  the  risk  would  not  be  materially  affected  thereby.  In 
the  provision  quoted,  this  language  is  found:  "Unless  otherwise  provided 
by  agreement  endorsed  hereon  or  added  to."  This  language  clearly  indi- 
cates that  under  certain  circumstances  the  company  will,  by  agreement,  in- 
sure mortgaged  chattels. 

There  is  another  i^rovision  In  this  policy  which  clearly  indicates  the  same 
thing,  viz.  :  "If,  with  the  consent  of  this  company,  an  interest  under  this 
policy  shall  exist  in  favor  of  the  mortgagee  ♦  *  *  the  conditions  herein- 
before contained  shall  apply  in  the  manner  expressed  in  such  provisions 
and  conditions  of  insurance  relating  to  such  interests  as  shall  be  written 
upon,  attached  or  appended  hereto." 

We  have  had  a  statute  in  this  State  since  the  year  1874  which  is  now  sec- 
tion 639  of  the  Kentucky  Statutes  which  reads  as  follows:  "All  stiitements 
or  descriptions  in  any  application  for  a  policy  of  insurance  shall  be  deemed 
and  held  representations  and  not  warranties,  nor  shall  any  misrepresenta- 
tion, unless  material  or  fraudulent,  prevent  a  recovery  on  the  policy," 

The  only  real  questions  in  this  case  are,  whether  or  not  the  representation 
that  there  was  no  mortgage  on  this  proj^erty  was  material  or  fraudulent, 
and,  if  material,  whether  or  not  the  appellant  is  estopped  from  making  a 
defense  on  that  account  by  reason  of  a  knowledge  of  the  facts  with  reference 
thereto  by  its  agents  who  took  the  application,  delivered  the  policy  and  re- 
ceived the  premium.  And  also  whether  or  not  the  mortgage,  under  the 
facts  of  this  case,  materially  affected  the  risk  of  appellant. 

In  the  case  of  Wright's  Adm'r  v.  Northwestern  Mutual  Life  Insurance 
Co.,  91  Ky.,  209,  the  court,  in  considering  a  question  were  the  soliciting 
agent,  after  the  applicant  hud  made  a  true  answer,  wrote  a  different  one, 
informing  the  applicant  at  the  time  that  the  answer  he  had  written  was  the 
proper  one,  said  in  substance  that  where  the  applicant  for  insurance  makes 
ture  answers  to  questions,  and  the  soliciting  ngent  writes  in  the  application 
a  different  answer,  which  he  assures  the  applicant  will  meet  the  require- 
ments of  the  policy,  the  company  will  be  liable,  although  it  might  have  re- 
fused the  insurance  if  the  answer  made  by  the  applicant  had  been  written 
In  the  application. 

In  the  case  of  the  Germania  Insurance  Co.  v.  Wingfield,  23  Ky.  Law  Rep., 
457,  in  discussing  the  question  as  to  the  knowledge  of  the  facts  with  refer- 
ence to  the  property  aljout  to  be  insured,  and  the  responsibility  of  the  com- 
pany in  such  case,  the  court  said:  "By  the  acceptance  of  the  application 
addressed  to  the  Lancashire  Insurance  Co.  from  Clark,  and  by  the  issual 
and  delivery  to  him  of  the  policy  of  insurance  to  be  delivered  to  appellee, 
appellant  ratified  and  adopted  the  acts  of  Clark  in  soliciting  the  insurance 
and  receiving  the  application,  and  in  effect  constituted  him  in  this  transac- 
tion its  agent,  and  the  law  is  well  settled  in  this  State  that  knowledge  on 
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the  part  of  the  soliciting  agent  at  the  time  he  took  the  application  for  in- 
surance, is  the  knowledge  of  the  company  which  he  represents,  and  wUl 
«etop  the  company  from  relying  upon-  a  provision  of  the  policy  which  ignores 
such  information  of  its  agent."  (Phoenix  Insurance  Co.  v.  Phillips,  16  Ey. 
LawBep.,  163;  German  Insurance  Co.  v.  Hart,  Id.,  844;  Lanoanshlre  In« 
fiurance  Co.  v.  Gertisen,  21  Ky.  Law  Rep.,  471,  Rogers  v.  Farmers  Mu- 
tual Aid  Association,  20  Ey.  Law  Rep.,  19S5.) 

If  it  be  true  that  appellee,  in  obtaining  this  policy,  intentionally  and 
fraudulently  concealed  the  fact  of  the  existence  of  this  mortgage,  with  a 
view  to  deceive  and  defraud  the  appellant,  then  the  policy  would  be  void 
And  not  binding;  but  this  question,  as  well  as  the  other  questions  in  the 
oase,  were  submitted  to  the  jury  by  the  court  in  its  instructions,  which 
were  very  favorable  to  appellant,  and  the  Jury  determined  that  appellee  did 
not  obtain  this  policy  with  any  such  purpose  or  intent.  We  have  read  the 
instructions  given  by  the  court  with  care,  and  considered  them  in  the  light 
of  the  criticism  of  appellant's  counsel;  without  referring  to  them  in  detail^ 
it  is  sufficient  to  say  that  while  there  were  more  of  them  than  were  neoes- 
fiary  to  present  the  issues  for  the  determination  of  the  jury,  and  to  some  ex- 
tent possibly  calculated  to  confuse,  yet  we  are  unable  to  see  how  It  waa 
possible  for  any  confusion  that  might  have  existed,  to  have  operated  to  the 
prejudice  of  appellant,  as  the  instructions  which  were  calculated  to  confuse 
were  given; at  the  instance  of  appellant,  and  were  more  favorable  to  it  than 
the  law  and  facts  authorized. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed,  with  damages. 


LEXINGTON  RAILWAY  CO.  v.  FAIN. 
(Filed  April  26,  1904— Not  to  be  reported. ) 

1.  Street  railway— Accident  by— Damages— Where  one  was  hurt  in  a  collia* 
ion  with  a  street  car,  sustaining  injuries  requiring  the  services  of  physician 
«nd  treatment  in  hospital,  and  was  compelled  to  use  crutches  for  some  time, 
while  the  testimony  is  coufiicting  as  to  whether  tlie  Injuries  are  of  a  perma- 
nent character,  the  court  properly  left  that  question  to  the  determination  of 
the  jury. 

2.  Same— Instructions— Where  one,  while  driving  a  wagon,  which  waa 
struck  by  a  street  car  resulting  in  injury  to  him,  a  peremptory  instruction 
for  the  defendant  in  an  action  against  the  railway  company  by  him  fop 
•damages,  was  not  authorized  where  there  was  evidence  tending  to  establish 
negligence  on  the  part  of  those  in  charge  of  the  car,  although  there  was  con* 
flict  of  testimony  as  to  how  the  accident  occurred. 

8.  Same— In  an  action  against  a  street  railway  company  for  damages, 
where  it  was  averred  in  the  answer  that  the  Injury  resulted  from  the  mla- 
management  by  the  plaintiff  of  the  horse  he  was  driving,  there  should  have 
been  an  instruction  upon  contributory  negligence;  and  an  Instruction  au- 
thorizing punitive  damages  was  Improper  where  the  record  falls  to  show  any 
elements  in  the  conduct  of  the  servants  In  charge  of  the  car  which  justify 
an  Infliction  of  punishment  In  the  form  of  exemplary  damages. 

R.  C.  Stoll  and  Morton,  Webb  &  Wilson  for  appellant. 

Geo.  Denny  for  appellee. 
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Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle. 

As  the  result  of  a  collision  between  an  electric  car  belonging  to  appellant 
and  the  spring  wagon  of  appellee,  the  latter  was  thrown  from  the  wagon 
and  Injured,  for  which  he  sued  and  recovered  of  appellant'in  the  court  below 
18,000  in  damages,  it  being  averred  in  the  petition  that  his  injuries  were 
caused  by  the  negligence  of  appellant's  servants  in  charge  of  the  car. 

The  accident  occurred  on  Limestone  street  in  the  city  of  Lexington,  and 
the  injuries  received  by  appellee  consisted,  as  alleged,  of  the  fracture  of  a 
Bmall  bone  of  the  ankle,  a  bone  of  the  foot,  and  a  hurt  of  some  sort  of  the 
hip  and  back.  For  some  rea.son  not  explained  in  the  record,  Dr.  Bullock, 
the  surgeon  who  first  attended  appellee  and  bandaged  his  leg  and  foot,  was 
not  introduced  as  a  witness.  Dr.  Barrow,  another  Lexington  physician, 
was  called  later  to  see  appellee  with  Dr.  Bullock,  and  testified  that  he  did 
not  look  at  the  leg  or  foot,  as  it  was  not  thought  advisable  to  disturb  the 
bandage,  but  examined  the  hip,  which  showed  a  bruise  to  the  flesh,  but 
neither  fracture  or  dislocation.  Dr.  Mathews,  whose  deposition  was  taken 
in  the  case,  testified  that  he  attended  appellee  several  weeks  after  he  re^ 
turned  to  his  home  in  Jessamine  county,  but  only  treated  him  for  fracture 
of  one  of  the  tarsal  bones  of  the  left  foot.  So  it  appears  that  appellee  alone 
testified  that  the  ankle  bone  was  broken.  It  does,  however,  appear  from  the 
evidence  that  appellee  remained  in  a  Lexington  hospital  for  ten  days  after 
he  was  injured,  that  he  was  confined  to  his  bed  and  room  at  home  for  six 
weeks,  and  had  to  use  crutches  for  two  or  three  months.  While  his  Injuries 
were  both  serious  and  painful,  there  is  considerable  doubt  under  the  evidence 
as  to  their  being  of  a  permaent  character,  but  we  think  the  trial  court  prop- 
erly left  that  question  to  the  decision  of  the  jury. 

The  evidence  as  to  the  manner  in  which  appellee  received  his  injuries  1 
conflicting.  It  appears  that  the  car  in  approaching  the  place  of  the  accident, 
had  to  do  so  upon  a  descending  grade,  in  fact,  down  somewhat  of  a  hill, 
notwithstanding  which  its  rate  of  si>eed  was  not  unusual  or  improper.  Ap- 
pellee's own  testimony  as  to  the  manner  of  receiving  his  injuries  is  some- 
what confusing,  and  that  of  his  principal  witness,  Driscoll,  hardly  less  so. 
Appellee  testified  that  his  mare,  I)elng  frightened  at  the  car,  backed  the 
spring  wagon  to  which  she  was  attached  as  the  car  approached,  and  that  the 
hind  wheels,  or  one  of  them,  went  upon  the  railway  track  In  front  of  the 
car,  which  struck  it,  and  thereby  threw  him  out.  Driscoll  testified  that 
appellee  drove  from  the  west  to  the  east  side  of  the  track,  and  that  the  car 
■truck  the  hind  wheels  of  the  wagon  as  appellee  was  crossing  the  track  after 
the  mare  and  the  front  wheels  had  reached  the  east  side.  But  considered 
altogether,  the  evidence  introduced  by  appellee  was  to  the  effect  that  shortly 
after  he  entered  Limestone  street,  he  saw  the  approaching  car  when  it  was 
200  yards  or  more  from  him,  and  when  it  got  in  about  300  feet  of  him  his 
tnare  became  frightened  and  uncontrollable;  that  appellee  retained  bis  seat 
In  the  front  of  the  wagon,  the  car  came  on,  and  he  held  up  his  hand  and 
called  to  the  motorman  to  stop;  the  mare  continued  to  back  until  the  hind 
wheels,  or  one  of  them,  got  upon  the  track  just  in  front  of  the  car,  which,, 
striking   the  wagon,  threw  it  to  one  side  several   feet,  thereby  causing  ap^ 
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^pellee  to  be  thrown  out  in  front,  and  that  the  oar  was  not  stopped  ui  I 
After  the  collision. 

XJpon  cross-examination,  appellee  stated  that  the  oar  was  "right  on"  t 
"wl&eii  the  mare  oommenced  backing,  and  declined  to  state  that  there  was  i 
slaokening  of  the  speed  of  the  car  as  it  approached  him,  but  said  if  th 
"vvas   any  he  did  not  notice  It,  which  was  not  unreasonable  in  view  of    I 
faot  that  his  attention  was  in  the  main  confined  to  the  frightened  m< 
^be  appellant  introduced  five  witnessses  to  the  accident,  including  the  c 
^uotor  and  motorman  In  charge  of  the  car,  all  of  whom  testified  In  substa 
tliat  when  appellee's  mare  became  frightened,  Che  speed  of  the  car  j 
slaokened  to  such  a  degree  as  to  give  the  motorman  complete  control  of  I 
andthat  it  was  in  fact  stopped,  alter  which,  and  while  it  was  stationary, 
pellee  struck  his  mare  with  the  lines  and  she,  in  her  still  frightened  conditi 
^itlier  backed  or  ran  the  wagon  against  the  foot  board  of  the  car,  caus 
Ilia  fall  and  injuries. 

All  of  these  witnesses  agreed  as  to  the  fact  that  appellee  struck  the  m 
-with  the  lines,  but  some  of  them  stated  that  when  struck  with  the  linee  I 
l[iiin,  the  mare  backed  against  the  car;  others  that  she  plunged  forward  i 
ran  the  wagon  against  the  car,  but  all  but  one  of  them  testified  that  the 
-was  not,  at  the  time,  in  motion,  and  he  was  unwilling  to  state  positively  t 
it  'was  in  motion.    It  is  apparent  from  the  foregoing  statement  of  the  ( 
clenoe  that  a  peremptory  instruction  in  behalf  of  the  appellant  would 
have  been   proper,   for  there  was  evidence  from  appellee's  witnesses  t 
tended  to  establish  negligence  upon  the  part  of  appellant's  agents  in  cha  | 
of   the  car.    Upon  the  other  hand,  the  evidence  of  appellant  conduoec 
eho'w  that  there  was  not  only  no  negligence  upon  the  part  of  its  agents,     i 
that  appellee's  injuries  were  caused  by  his  own  negligence. 

If   the  jury  believed  from  the  evidence  that  the  appellant's  servant 

oharge  of  its  car  saw,  or  by  the  exercise  of  ordinary  diligence  could  li 

seen,  that  there  was  danger  of  the  car  striking  appellee's  horse  or  wa^ 

unless  it  should  be  stopped,  and  that  after  they  saw,  or  could  so  have  s< 

Buoh  danger,  they  could  have  stopped  the  car  in  time  to  have  prevented  s 

oolllsion,  but  failed   to  do  so,  it  was  their  duty  to  find  for  the  appel 

Upon  the  other  hand,  it  was  their  duty  to  find  for  appellant,  unless  1 

believed  from   the  evidence  that  its  servants  in  charge  of  the  car  after  1 

eaw,  or  by  the  use  of  ordinary  care  could  have  seen,  that  there  was  dai 

of  a  collision  unless  the  cur  should  be  stopped,  failed  to  stop  it  In  tlm 

prevent  the  collision.    We  may  also  say  that  the  verdict  should  have  £ 

for  appellant,  if  the  jury  believed  from  the  evidence  that  the  car  was  stop 

and  that  after  it  became  stationary  the  wagon  of  appellant  was,  by  the 

tion  of  his  horse,  brought  in  contact  with  the  appellant's  car,  and  that 

pellee's  injuries  were  caused  by  such  contact  of  the  wagon  and  car. 

The  foregoing  views  were  embodied  in  the  instructions  in  this  case, 
we  think  the  lower  court  should  have  given  an  instruction  upon  conti 
tory  negligence,  as  it  is  averred  in  the  answer,  and  there  was  some  evid 
tending  to  show  that  the  collision  between  the  car  and  appellee's  wa 
was  caused  by  the  latter 's  mismanagement  of  the  horse  while  the  car 
stationary.  And  it  appears  from  the  record  that  counsel  for  appellant  ofl 
an  Instruction  covering  this  point,  which  the  court  refused  to  give.    W( 


2246         TABVIN,  <ftO.  V.  walker's  GREEK  0.  ft  C.  00. 

further  of  opinion  that  the  court  should  have  given  the  usual  instructiosft 
defining  negligence  and  ordinary  care,  and  that  it  was  error  to  instruct  the- 
Jury  that  they  might  allow  punitive  damages.  Even  if  it  be  conceded  that 
appellee's  injuries  were  caused  by  the  negligence  of  appellant's  servants  in 
charge  of  the  car,  the  evidence  found  in  the  record  fails  to  show,  in  their 
conduct,  the  presence  of  those  elements  that  justify  the  infliction  upou  ap- 
pellant  of  punishment  in  the  form  of  exemplary  damages.  It  seems  to  be 
well  settled  that  the  question  of  whether  there  is  any  evidence  in  a  given 
caee  to  justify  the  assessment  by  the  jury  of  exemplary  damages,  is  for  the 
determination  of  the  court.  (Sedgwick  on  Damages;  section  387;  McHenry 
Coal  Co.  V.  Sneddon,  98  Ky.,  686.) 

Under  the  facts  of  this  case  the  recovery  should  have  been  confined  by  the 
court  to  compensatory  damages. 

For  the  reasons  indicated  the  judgment  is  reversed,  with  directions  to  the 
lower  court  to  grant  appellant  a  new  trial,  and  for  further  proceedings  oon- 
•istent  with  the  opinion  herein. 


TARVIN,  &c.  V.  WALKER'S  CREEK  COAL  AND  COKE  CO. 

(Filed  April  27,  UK)4— Not  to  be  reported.) 

1.  Lf\nd— Ancient  deeds— Power  of  attorney— Presumption— Estoppel— In 
a  land  contruversy  between  parties  claiming?  under  the  same  vendor,  con- 
veyances nuido  by  one  ohuniing  to  be  the  attorney  in  fact  for  the  patentee» 
neither  of  the  litigants  is  in  a  position  to  nssail  the  title  of  the  other,  and 
after  the  lapse  of  over  sixty  years,  during  all  of  which  time  the  validity  of 
the  title  has  been  recognized  by  the  persons  living  on  and  claiming  the 
land,  the  authority  of  agent  making  the  conveyance  should  be  presumed. 

8.  Certain  lines  established— Finding  of  chancellor— Conclusion— In  the 
great  number  of  conveyances  and  divisions  of  these  lands,  certain  lines,  in- 
cluding certain  marked  corners,  have  always  been  recognized  iis  the  west 
line  of  the  G.  and  E.  survey,  and  in  view  of  the  old  marks  found  on  this 
line  and  the  want  of  ad^^quate  marks  on  the  line  claimed  by  the  appellant, 
we  conclude  that  the  circuit  court  properly  established  the  line  claimed  by 
the  appellee,  as  the  true  line  between  the  parties,  and  we  decline  to  disturb 
the  ohancHllor's  finding. 

H.  L.  Wheeler  for  appellants. 

A.  F.  Byrd  and  Gourley  &  Roberts  for  appellee. 

Apl)pal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

On  November  17,  1835,  pursuant  to  a  sale  made  on  September  27,  1838 
Thomas  Duckham,  as  attorney  in  fact  for  Samuel  Drake,  conveyed  to 
Grjgsby  &  Elkius,  in  consideration  of  (350,  10,000  acres  of  land,  being  part  of 
Samuel  Young's  30,000-acre  survey,  and  bounded  as  follows:  ^'Beginning  on 
a  spruce  pine  standing  on  a  cliff  of  Devil's  creek  near  the  Hotel  cave;  thence 
N.  10  degrees  W.  passing  the  said  cave  220  poles  to  a  stake;  thence  N.  65  W. 
770  poles  to  a  stake  in  the  lower  line  of  Samuel  Young's;  thence  with  line 
S.  9  degrees  E.  638  poles  to  a  stake;  thence  S.  20  degrees  E.  1,000  poles  to 
urvey  of  Crow  and  Adams;  thence  with  their  line  to  a  large  tree  standing 
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on  the  bank  of  Devil's  creek;  N.  Id  degrees  W.  780  poles  to  the  beginning," 
lying  on  the  north  side  of  the  north  fork  of  the  Kentucky  river. 

The  deed  contains  the  following  words  of  exception:  "With  the  exception 
of  mines,  mineral  and  saltpeter  caves,  together  with  wood  or  timber  to  work 
said  caves,  etc.,  as  also  all  the  bottom  land  on  the  said  river  fit  for  cultiva- 
tion, as  also  rail  timber  to  enclose  said  land  and  keep  up  the  fences." 

On  June  9,  1887,  Thomas  Duckham,  as  guardian  for  Samuel  Duckham, 
conveyed  to  Grigsby  &  Elk  ins  pursuant  to  the  sale  made  on  September  97, 
1828,  for  the  same  consideration,  10,000  acres  bounded  as  follows:  "Begin- 
ning at  a  spruce  pine  standing  on  a  cliff  near  the  Hotel  cave;  thence  N.  16 
degrees  W.  crossing  the  Hutel  cave  in  all  220  poles  to  a  stake;  thenoe  N.  65 
"W.  770  poles  to  a  stake  in  the  lower  line;  thence  with  that  line  S.  9  E.  638 
poles  to  a  stake;  thence  S.  90  E.  1,000  poles  to  n  survey  of  Crow  and  Adams; 
thence  with  their  line  to  a  large  beech  tree  standing  on  the  bank  of  Devil's 
creek;  thence  N.  16  W.  700  poles  to  the  beginning."  This  deed  contains 
only  the  following  restriction:  "But  the  said  parties  are  not  to  interfere 
with  any  land  on  the  Kentucky  river  that  is  flt  for  cultivation." 

On  June  9,  1843,  Thomas  Duckham  conveyed  1o  Samuel  Plummer  and 
Edward  Klnkead,  among  other  things  the  Young  SO.OOOacre  survey  "with  a 
deduction  (as  sUited  in  the  deed)  of  what  the  snid  Duckham  hath  sold  and 
made  deeds  to  prior  to  this  date. "  On  October  4,  1846,  Plummer  conveyed 
to  Klnkead  his  one- half  interest  in  the  land  thus  conveyed  to  them. 

Appellants  claim  under  Edward  Klnkead.  Appellees  claim  under  Grigsby 
and  Elkins.  The  question  in  dispute  is  the  location  of  the  west  line  of  the 
Grigsby  and  Elkins  tract. 

The  point  is  made  for  appellants  that  no  power  of  attorney  is  shown,  au- 
thorizing Duckham  to  convey  the  land  for  Drake,  and  that  as  guardian  he 
had  no  power  to  convey  his  ward's  land.  No  title  is  shown  in  Duckham 
from  the  patentee  Youjif?;  but  both  parties  claim  under  Duckham,  and 
neither  is  in  a  position  to  assail  his  title.  After  the  lapse  of  so  many  years, 
when  Drake  has  not  repudiated  the  act  of  his  assumed  agent,  and  after  so 
many  of  the  public  records  in  this  section  have  been  destroyed,  as  between 
parties  all  claiming  under  Duckham,  his  authority  should  at  least  l)e  pre- 
sumed; for,  for  something  like  sixty  years,  persons  have  lived  on  the  land 
holding  it  under  this  title  without  qiu'stion.  The  i)eginning  corner  of  the 
Grigsby  and  Elkins  tract  is  at  A.  on  the  following  rough  plat,  on  which  the 
west  line  of  the  tract,  as  claimiHl  by  appellant,  is  indicated  approximately 
by  the  lines  B,  2,  3,  and  as  claimed  by  appellees  by  the  lines  F,  10,  11,  the 
land  in  controversy  being  indicated  l)y  the  figure  7,  8,  9,  D :  * 


w 


It  is  evident  that  the  two  deeds  made  by  Duckham  to  Grimsby  and  Elkics 
refer  to  the  same  land,  for  each  recites  that  it  is  made  to  carry  out  the  aUe 
x)f  September  27,  1828.  Both  begin  on  the  same  tree  and  the  calls  are  the 
same  except  that  the  first  call  in  one  is  N.  10  W.  and  in  the  other  X.  16  W. 
"Which  is  clearly  a  clerical  error.  One  calls  for  the  third  corner  as  **a  stake 
in  the  lower  line  of  Samuel  Young's,*'  the  other  calls  for  this  corner  as  **■ 
vstake  in  the  lower  line."  But  both  call  to  run  with  this  line  S.  9  E.  from 
that  corner.  In  running  out  the  land  the  distance  gives  out  at  B,  and  it 
requires  the  line  to  be  extended  something  like  186  poles  to  reach  F.  But  it 
is  conceded  that  the  line  F,  10,  E,  G,  is  the  lower  line  of  the  Samuel  Youi« 
patent.  It  is  well  marked  and  undisputed.  The  question  then  arises,  xna^ 
-we,  in  running  out  the  land,  stop  where  the  distance  gives  out  or  go  on  unUi 
^tve  reach  the  lower  line  of  the  Young  patent.     The  rule  is  that  the  distance 
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gives  way  to  eatablished  objects  found  on  the  ground.  If  we  stop  at  B  and 
run  the  next  IJne  B,  2.  according  to  the  calls  of  the  deed,  the  next  line  2,  8, 
must  be  greatly  extended  to  reach  the  Crow  and  Adams  survey  and  neither 
of  these  lines  seem  to  be  adequately  marked  or  to  have  been  recognized  by 
any  of  the  parties.  If  we  run  on  to  F  the  next  line  must  be  extended  be- 
yond the  call  of  the  deed  to  reach  10  and  then  the  line  10,  11,  closes  pretty 
well  with  the  deed.  About  the  year  1859  John  D.  Spencer  settled  west  of 
the  line  2,  7,  claiming  under  Qrigsby  and  Elkins  down  to  the  line  F,  10.  He 
sold  land  to  a  number  of  parties  around  where  the  town  of  Zachariah  now 
stands.  Edward  Kinkead  was  then  living  and  knew  of  a  survey  made  by 
Spencer,  but  there  appears  to  have  been  no  dispute  at  any  time  between 
him  and  Spencer.  Spencer  claimed  to  a  poplar  and  persimmon  corner 
which  was  well  marked  and  stood  about  the  point  10.  This  seems  to  have 
been  then  the  recognized  corner  and  the  line  10  to  11  was  then  and  is  now 
plainly  marked.  Previous  to  1859,  and  apparently  soon  after  Grigsby  and 
Elkins  bought,  Llewellen  Bush,  claiming  under  them,  settled  west  of  the 
line  B,  2,  claiming  down  to  the  Ifne  of  the  Toung  patent.  He  died  there  in 
1859  and  his  land  was  divided  among  his  children,  there  having  been  about 
'  the  year  1848  a  division  made  between  him  and  Elkins.  In  all  these  divi- 
sions the  line  F,  10,  11,  including  the  poplar  and  persimmon  corner  at  10 
was  recognized  as  the  west  line  uf  the  Grigsby  and  Klkins  survey.  In  view 
of  the  old  marks  found  on  this  line,  its  long  recognition  by  the  parties,  and 
the  want  of  adequate  old  marks  on  the  line  claimed  by  appellants,  we  con- 
clude that  the  circuit  court  properly  established  the  line  as  claimed  by  ap- 
pellees as  the  true  line  between  the  parties. 

It  is  contended  for  appellants  that  if  the  corner  is  located  where  the  poplar 
and  persimmon  stood,  and  the  line  is  run  from  there  according  to  the  calls 
of  the  deed,  it  will  not  include  all  the  land  in  controversy  as  shown  on  the 
plat,  but  will  run  through  it.  There  is  evidence  to  this  effect,  but  it  is  not 
from  persons  who  have  run  the  line  or  seen  it  run.  On  the  other  hand, 
there  is  evidence  for  appellees  which  locates  this  corner  so  as  to  include  all 
the  land  in  controversy.  On  this  question  of  fact,  which  is  of  minor  im- 
portance, we  decline  to  disturb  the  chancellor's  finding.  The  exception  in 
the  Duckham  deed,  of  wood  or  timber  to  work  the  mines  and  caves,  and  of 
rail  timber  to  enclose  the  bottom  land  on  the  river,  fit  for  cultivation  and 
keep  up  the  fences,  is  not  material  here  because  it  is  not  shown  that  any  of 
the  timber  in  controversy  is  near  the  river  or  will  ever  be  needed  for  the 
purposes  mentioAed,  and  it  constitutes  no  reason  why  appellants  should  not 
be  enjoined  from  destroying  the  timber  on  the  land  to  which  they  have  no 
right. 

If  we  do  not  apply  the  rule  that  where  both  parties  claim  under  the  same 
title  neither  can  assail  the  title  of  their  common  vendor,  the  result  is  the 
same;  for  appellees  have  a  deed  to  the  land  from  the  heirs  at  law  of  the  pat- 
entee. Young,  while  appellants  do  not  connect  themselves  with  the  patent  at 
all.  It  is  insisted  for  them  that  the  deed  made  by  the  heirs  of  Young  to  ap- 
pellees is  void  for  champerty ;  but  we  do  not  find  in  the  record  sufficient  evi- 
dence to  show  that  appellants  or  those  they  claim  under  were  in  actual 
occui^ncy  of  the  land  at  the  time  these  deeds  were  made,  so  as  to  make  the 
deed  champertous.     (Krauth  v.    Hahn,   28  Ky.  Law  Rep.,    1261.)    On   the 
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whole  case  the  judgment  of  the  chancellor  seems  to  be  in  accord  with  the 
rights  of  the  parties,  and  to  meet  the  ends  of  substantial  Justice. 
Judgment  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  MENC£R. 

(Filed  May  10,  1904— Not  to  be  reported. ) 

Railroads— Instructions— Damages—Where  appellee,  a  section  hand  in  the 
employ  of  appellant,  with  a  white  Itiutern  which  appears  to  be  a  signal  to  a 
railroad  engineer  that  he  may  proceed  without  danger,  lay  on  the  track  and 
goes  to  sleep  and  is  injured  by  a  passing  train,  a  peremptory  instruction 
should  be  given  to  find  for  the  appellant  in  an  action  against  it  by  appellee 
to  recover  damages  for  his  injury,  as  such  conduct  of  appellee  under  the 
circumstances  was  the  grossest  negligence. 

Johnson  &  Jennings,  Wm.  H.  Yost  and  L.  A.  Teague  for  appellee. 

J.  M.  Dickinson,  Pirtle,  Trabue,  Doolan  &  Cox  and  Gordon  and  Gordon 
for  appellant. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  brought  by  the  appellee,  John  Mencer  against  the  appel- 
lant, the  Illinois  Central  K.  K.  Co.,  U^  recover  damages  for  personal  in- 
juries. He  testified  that  on  the  1st  day  of  February,  1902,  he  w;is  in  the 
employ  of  the  defendant  as  a  section  hand  and  track  watchman:  that  a 
heavy  sleet  had  fallen  which  covered  the  defendant's  telegraph  poles,  wires 
and  trees  near  the  track,  and  rendered  them  liable  to  break  and  fall  acro::s 
the  track;  that  for  several  days  and  nights  prior  to  the  1st  of  February,  he 
had  been  specially  einploved  to  patrol  and  watch  a  portion  of  the  track,  and 
especially  a  lar^e  elm  tree  overhanging  the  track  about  one  and  a  half  ii»iles 
south  of  St.  Charles;  that  by  direction  of  the  section  bo.'JS  he  had  built  a 
large  coal  fire  near  this  elm  tree  about  six  feet  from  the  ends  of  the  cross 
ties;  that  having  become  tired  and  cold  from  walking,  he  sat  down  on  the 
ends  of  the  cross  ties  near  this  fire  and  cleaned  his  lanterns,  one  of  which 
was  a  white  lantern,  which  was  used  as  a  si^?nal  of  wifety,  and  the  other,  a 
red  lantern,  which  indlcfUed  danger;  that  he  placed  his  white  lantern,  on 
the  side  of  the  railroad  Ix'twcen  the  rails;  that  he  was  sitting  between  the 
lantern  ond  fire;  that  after  sitting  in  that  position  for  some  time  he  laid 
down  on  the  ends  of  the  cross  ties  and  fell  asleep;  that ^)et ween  2  and  3 
o'clock  in  the  morning,  and  while  asleep,  he  was  struck  by  a  freight  train 
on  the  side  of  the  head  and  seriously  injured;  that  the  white  lantern  and 
fire  were  plainly  visible  for  one-half  mile  up  the  track  and  that  his  presence 
on  the  end  of  the  cross  ties  could  have  been  discovered  if  the  engineer  in 
charge  of  the  freight  tain  had  been  on  the  lookout  and  the  train  stopped  in 
time  to  have  avoided  striking  him. 

The  defendant  asked  the  court  to  give  the  jury  a  peremptory  Instruction 
at  the  conclusion  of  the  plaintiff's  testimony,  which  was  overruled.  Defend- 
ant's engineer  and  fireman  testified  In  substance,  that  they  discovered  the 
lantern  sitting  on  the  track  while  some  distance  oflf;  ond  that  they  whistled 
to  the  plaintiff  to  take  It  off  the  track,  but  that  they  did  not  discover  the 
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appellant  until  they  had  arrived  at  within  fifty  or  sixty  feet  of  where  he  was 
asleep  and  too  late  to  avoid  striking  him.  They  also  testified  that  the  white 
light  stationed  on  or  near  the  track  was  a  signal  to  proceed— that  the  road 
was  free  from  obstructions. 

In  lying  upon  appellant's  track  and  going  to  sleep,  under  the  circum- 
ttances,  appellee  was  guilty  of  the  grossest  negligence,  and  there  is  no  testi- 
mony conducing  to  show  any  negligence  on  the  part  of  appellant's  servants 
in  charge  of  the  train,  or  that  they  discovered  appellant's  peril  in  time  to 
have  stopped  the  train.  They  could  not  have  reasonably  anticipated  that 
appellee  would  assume  a  position  of  such  danger,  and  after  a  careful  perusal 
of  this  record  we  have  reached  the  conclusion  that  the  trial  court  should  have 
given  the  jury  a  peremptory  instruction  at  the  conclusion  of  plaintiff's  testi- 
mony. We  are  supported  in  these  conclusions  by  the  cases  of  Coleman's 
Adm'r  v.  P.  C.  &  C.  R.  Co.,  23  Ky.  Law  Rep.,  401;  Lyons  v.  L  C.  R.  R. 
Co. ,  22  Ky.  Law  Rep. ,  1032. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


PROVIDENT    SAVINGS    LIFE  ASSURANCE    SOCIETY    OF    N.  Y.  v. 

BAILEY,  BY.  &c. 

(Filed  April  27,  1C04.) 

1.  Life  insurance— Life  tables— Right  to  change  table— Appellant  issued  to 
John  T.  Bailey  a  policy  on  his  life  for  $1,000,  on  March  IH,  IHW,  in  consid- 
eration of  f  15  paid  and  to  be  paid  annually  thereafter,  which  provided  that 
after  five  full  years  premiums  have  been  paid,  a  certain  per  cent,  of  the  pre- 
miums should  be  applied  to  extend  the  insurance.  Bailey  paid  the  pre- 
miums regularly  for  ten  years,  but  failed  to  pay  the  premium  falling  due 
March  16,  1901,  and  died  September  24,  following.  At  the  time  the  policy 
was  taken  out,  appellant  was  using  the  American  Experience  Mortality 
Table  at  4  per  cent.,  but  at  the  time  of  the  death  of  insured  it  had,  by  an 
act  of  the  New  York  Legislature,  changed  to  the  Actuaries  Table.  By  the 
former  table  the  insurance  was  extended  until  Setember  26,  U)01,  and  by  the 
latter  it  expired  September  115,  1901.  Held— That  the  appellant  had  no  right 
to  change  from  the  one  table  to  the  other  so  as  to  affect  contracts  made 
prior  to  the  change,  and  the  rights  of  the  insured  must  be  detefmined  by 
the  written  contract,  unafifecled  by  any  subsequent,  legislation  of  the  State 
of  New  York. 

Reed  &  Berry  and  T.  P.  Poston  fur  appellant. 

W.  J.  Webb  for  appellees. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  issued  to  John  T.  Bailey  a  policy,  of  date  March  16,  1S91,  by 
which,  in  consideration  of  115,  it  insured  his  life  in  the  sum  of  tl,000  until 
March  16,1892.  The  policy  contained  these  stipulations:  'And  the  said 
society  further  agrees  to  renew  and  extend  this  insurance  upon  like  condi- 
tions, without  medical  re-examination,  during  each  successive  year  of  the 
life  of  the  insured  fyom  date  hereof,  upon  the  payment  on  or  before  the  16th 
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day  of  March   in  each  such  year,  of  the  renewal  preminmB  in  acoordanoe 
with  the  schedule  rates,  less  the  dividends  awarded  hereon. 

"After  deducting  the  expense  charge,  which  is  limited  to  $4  per  annum 
on  each  1 1,000  insured,  the  society  agrees  to  divide  the  residue  of  each  re- 
newal premium  received  by  it  upon  this  policy,  as  follows:  Such  amount 
as  shall  be  required  for  this  policy's  share  of  death  losses  will  be  appro- 
priated as  a  death  fund,  to  be  used  solely  in  settlement  of  death  claims. 
The  remainder  thereof  will  be  retained  as  a  guaranty  fund.  The  amounts 
flo  retaineil  on  account  of  this  policy,  will  be  used  towards  offsetting  any  in- 
crease in  the  premium  on  this  policy  from  year  to  year;  or,  provided  this 
policy,  after  five  full  years'  premiums  have  been  paid,  be  teiininated  solely 
by  nonpayment  of  any  stipulated  premium  when  due,  80  per  cent,  of  any 
amounts  so  retained,  but  not  so  used,  will  be  applied  to  extend  this  insur- 
ance; or  if  application  be  made  therefor  while  this  policy  is  in  full  force 
and  effect,  to  purchase  paid-up  insurance." 

Bailey  paid  the  premiums  on  the  policy  regularly  for  ten  years,  but  failed 
to  pay  the  premium  falling  due  on  March  16,  U)01,  and  died  on  September 
34,  following.  The  only  question  lo  be  determined  is  whether  the  {wlicy 
was  in  force  at  his  death  by  reason  of  the  clause  quoted  providing  for  ex- 
tended insurance  after  five  annual  premiums  were  paid.  The  defendant 
pleaded  that  after  deducting  the  policy's  share  of  death  losses  on  the  16th  of 
March,  1001,  the  sum  applicable  to  extended  insurance  on  the  policy  was 
15.03,  which  extended  it  for  the  period  of  184  days  from  March  16,  or  until 
September  16,  1901.  The  plaintiff  replied  that  the  surplus  due  on  the  policy 
was  the  sum  of  t6.27,  80  per  cent,  of  which  is  16.02;  that  this,  calculated 
according  to  the  American  experience  tables  at  4  per  cent.,  would  extend 
the  policy  191  days,  and  would  nmke  it  expire  on  September  26,  or  two  days 
after  the  insured  died.  She  also  averred  that  the  defendant  was  using  the 
American  experience  tables  when  the  policy  was  issued,  and  continued  to 
use  this  as  the  basis  of  valuation  until  November,  1893,  when  it  adopted  the 
actuaries  experience  tables,  according  to  which  the  ext4>nded  Insurance  on 
the  policy  would  be  184  days,  as  alleged  In  the  answer.  A  copy  of  the  report 
of  the  defendant  to  the  Insurance  commissioner  of  this  State  for  the  year 
ending  December  31,  1891,  was  iiled  with  the  ivply,  in  which,  among  other 
thing.s,  this  question  and  answer  appear: 

"Q.  Upon  what  table  of  mortality  and  rate  of  interest  were  the  net  pre- 
miums of  the  company  computed  *" 

"A.  American  Experience  at  4  per  cent." 

The  defendant  filed  a  rejoinder  in  which  it  denied  the  conclusions  of  the 
reply,  but  did  not  controvert  the  allegation  that  at  the  time  the  policy  sued 
on  was  issued,  it  had  adopted  and  was  using  the  American  experience  tables 
of  mortality.  At  the  conclusion  of  the  evidence  on  both  sides,  the  court  per- 
emptorily instructed  the  jury  to  find  for  the  plaintiff.  The  defendant  com- 
plains of  this,  and  also  complains  that  the  copy  of  the  report  made  by  it  to 
the  insurance  bureau  was  allowed  to  be  read  in  evidence. 

We  do  not  see  that  the  defendant  is  in  position  to  complain  of  the  action 
of  the  court  In  admitting  the  copy  of  its  report  to  be  read,  for  it  was  only 
admitted  to  show  what  tables  the  defendant  was  using  at  the  time  the  policy 
was  issued,  and  there  was   no    issue  in  the  pleadings  on   this  subject.    But 
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the  copy  was  duly  authenticated,  and  the  original  being  a  record  of  the 
auditor's  ollice,  the  copy  was  admissible  for  all  purposes  for  which  the  orig- 
inal would  have  been  competent.  (Kentucky  Statutes,  section  16S7.)  And 
as  the  report  was  required  by  law  to  be  made  by  the  defendant,  and  upon 
the  faith  of  it,  it  had  been  treated  by  the  department  as  complying  with  the 
law,  without  any  repudiation  by  it  of  the  report,  after  so  many  years  the 
presumption  of  regularity  should  prevail.  It  is  not  presumed  that  the  de- 
fendant failed  to  make  a  report,  or  violated  the  law.  The  writing  purported 
to  have  been  made  by  the  defendant,  was  filed  with  the  reply,  and  was  not 
denied  by  the  rejoinder,  or  as  provided  by  section  627  of  the  Civil  Code:  "A 
writing  purporting  to  have  been  made  by  a  party,  if  referred  to  in  and  filed 
with  a  pleading  of  his  adversary,  may  be  read  as  genuine  against  him, 
unless  he  deny  its  genuineness  by  affidavit  before  the  trial  is  begun." 

It  is  conceded  that  if  the  extended  insurance  is  computed  by  the  American 
tables,  the  policy  did  not  expire  until  September  26;  but  that  if  it  is  com- 
puted by  the  actuaries  tables  it  expired  on  September  16.  So  the  only  ques- 
tion in  the  case,  is  by  which  tables  shall  the  rights  of  the  parties  be  deter- 
mined:'' It  is  shown  by  parol  evidence  that  the  company  changed  from  the 
American  to  the  actuaries  tables  in  November,  1893.  H  is  also  shown  that 
by  a  statute  of  New  York  in  the  laws  of  189-3,  policies  were  required  to  be 
valued  by  the  insurance  commissioner  according  to  the  actuaries  tables;  and 
that  by  another  stiitute  enacted  in  April,  1901,  they  were  required  to  be 
valued  according  to  the  American  tables.  After  the  death  of  Bailey,  the 
comptiny  wrote  appellee's  attorney  that  the  policy  was  entitled  to  extended 
insurance  for  191  days;  but  this  letter  was  based  on  the  New  York  Statute 
of  1901,  the  clerk  who  wrote  it  not  observing  that  the  policy  was  issued  long 
before  that  act  was  passed.  The  New  York  Statutes  have  no  extra- territorial 
effect,  nor  are  they  retrospective;  therefore,  neither  the  act  ot  1892  nor  the 
act  of  1901  has  any  effect  on  the  rights  of  the  parties  under  the  policy  which 
was  issued  in  March.  1891.  A  State  can  make  no  law  impairing  the  obliga- 
tion of  a  contract.  The  rights  of  the  parties  must  be  determined  by  the 
written  contract  which  they  deliberately  made,  unaffected  by  any  subse- 
quent legislation  in  the  State  of  New  York 

The  policy  being  silent  as  to  the  method  or  tables  by  which  the  extended 
insurance  is  to  be  calculated,  parol  evidence  is  competent  to  show  what 
tables  were  then  in  use  by  the  company;  for  it  must  be  presumed  that  the 
perties  contracted  with  reference  to  the  tables  which  had  been  adopted  by 
the  company  and  were  then  in  use  by  it.  After  the  policy  was  issued  and 
the  rights  of  the  parties  were  fixed  by  it,  the  company  was  not  at  liberty, 
without  the  consent  of  the  assured  or  the  beneficiary  in  the  policy,  to  adopt 
another  table  less  favorable  t^o  the  assured  and  more  favorable  to  the  com- 
pany; for  if  it  could  do  this,  instead  of  cutting  the  time  down  ten  days,  it 
might  thus  cut  it  down  one  half  or  more;  and  so  deprive  the  insured  of  a 
very  substantial  part  of  his  contract.  It  has  been  held  that  when  a  person 
applies  to  an  insurance  company  for  a  policy,  he  is  presumed  to  apply  for 
the  form  of  policy  in  use  by  the  company.  The  same  rule  must  govern  the 
insurance  compary  when  It  issues  a  policy  calling  for  extended  insurance, 
and  not  defining  by  what  tables  the  extended  insurance  is  to  be  calculated. 
The  parties  must  be  presumed  to  contract  with  reference  to  the  tables  then 
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in  use;  for  else  the  policy  would  have  no  definite  meaning;  and  after  the 
policy  is  delivered,  the  company  can  not  change  its  legal  effect  by  any  action 
of  its,  without  the  consent  of  the  other  parties  to  the  contract.  There  being 
no  issue  as  to  what  tables  the  defendant  was  using  when  the  contract  was 
made,  only  a  question  of  law  was  raised,  and  the  court  properly  instructed 
the  jury  peremptorily  at  the  conclusion  of  the  evidence.  Besides,  we  do  not 
And  in  the  evidence  any  substantial  conflict  from  any  one  who  professes  to 
know  the  facts.  The  conflict  seems  to  he  only  as  to  matters  of  opinion  on 
questions  of  law.  The  report  to  the  insurance  commissioner  is  nowhere 
denied  or  assailed  and  the  report  was  sworn  to  by  the  president  and  secre- 
tary of  the  company. 
Judgment  affirmed. 


CITIZENS  NATIONAL  BANK    OF    LEBANON  v.  COMMONWEALTH. 

(Filed  April  27,  1904.) 

1.  Taxation— National  Banks— Fourth  class  cities— Auditor's  agent- 
County  court— UntTer  Kentucky   Statutes,  sections  8531-3549,  inclusive,  part 

of  charter  of  fourth  class  cities,  providing  a  pystem  for  the  assesi-ment  and 
collection  of  municipal  taxes  on  all  property  liable  thereto  in  fourth  class 
cities,  a  demurrer  was  properly  sustained  to  a  proceeding  in  the  Marion 
County  Court  by  the  auditor's  agent  to  require  the  appellant,  Citizens  Na- 
tional Bank  of  Lebanon,  to  list  its  stockholders  shares  of  stock  for  the  years 
1893  to  19oa,  inclusive,  for  taxes  due  the  city  of  Lebanon,  a  city  of  the  fourth 
class. 

2.  County  and  State  taxes— Limitation— In  a  proceeding  in  the  Marion 
County  Court  bythe  auditor's  agent  against  the  Citizens  National  Bank  of 
Lebanon  to  require  it  to  list  the  shares  of  its  stockholders  for  State  and 
county  taxes  for  the  years  1893  to  liK)2,  inclusive,  under  the  provisions  of  sec- 
tion 4241,  Kentucky  Statutes,  and  the  act  of  the  Kentucky  Legislature  of 
March  21.  ISNX),  entitled  "An  act  relating  to  the  taxation  of  the  shares  of  stock 
of  national  banks,"  the  plea  of  limitation  should  have  been  sustained  to  all 
taxes  not  listed  prior  t^j  Ave  years  next  before  the  filing  of  said  action. 

3.  Compromise— The  appellant  bank  having  paid  its  county  taxes  for  the 
years  1898  and  1899,  under  an  illegal  compromise  with  the  Marion  fiscal  court, 
it  should  be  credited  with  the  sum  so  paid  in  whatever  is  adjudged  to  be 
due  the  county  under  the  principles  herein  enunciated. 

4.  Board  of  equalization— Action  conclusive— The  Marion  County  Board  of 
Equalization,  after  being  fully  advised  as  to  the  number  of  shares  of  the 
stockholders  of  said  bank  and  the  actual  value  thereof  for  the  years  1900-1901 
and  1902,  and  having  listed  same  at  (>()  per  cent,  of  Its  real  cash  value,  the 
fact  that  the  board  fixed  Its  value  too  low  for  said  years,  can  not  now  be 
remedied  In  a  judicial  proceeding,  and  both  the  State  and  county  are  bound 
by  the  action  of  their  fiscal  officers. 

5.  Franchise— Unauthorized  precedure- In  1899  the  appellant  bank  having 
listed  the  franchise  of  the  Ijank  with  the  auditor  in  the  same  manner  as 
State  banks  were  required  to  do,  and  paid  to  the  auditor  $818.75  as  a  fran- 
chise tax,  which  was  an  unauthnrizwi  procedure,  the  appellant  should  be  re- 
quired to  list  Its  property  for  that  year  and  receive  credit  for  the  amount 
paid  to  the  auditor  on  what4»ver  Is  found  to  be  due. 

6.  Discrimination— Federal  Statute— The  act  of  March  21,  1900,  supra,  is 
not  in  conflict  with  the  Federal  Statute,  and  does  not  discriminate  against 
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fltook  in  national  banks  as  compared  with  other  moneyed  capital  in  the 
hands  of  individual  citizens. 

T.  L.  Edelen,  W.  J.  Lisle,  John  McChord  and  Thompson  &  Spalding  for 
appellant. 

William  W.  Spalding,  Henry  L.  Stone  and  C.  S.  Hill  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

An  auditor's  agent  instituted  this  proceeding  in  the  Marion  County  Court, 
to  require  the  appellant  to  list  the  shares  of  its  stockholders  for  State,  county 
and  municipal  taxation  for  the  years  1898-1909,  inclusive,  under  the  provi- 
sions of  section  4241,  Kentucky  Statutes,  and  an  act  approved  March  21, 1900, 
entitled  *'An  act  relating  to  the  taxation  of  the  shares  of  stock  of  national 
banks." 

A  demurrer  bo  so  much  of  the  proceeding  as  sought  to  list  in  the  county 
aovLVt  the  property  involved  herein,  for  municipal  purposes,  was  sustained  by 
the  court,  as  we  think,  correctly,  Lebanon  being  a  city  of  the  fourth  class; 
and  it  appearing  from  an  insijection  of  subdivision  5  of  the  act  for  the  gov. 
ernment  of  cities  of  the  fourth  class  (Kentucky  Statutes,  sections  3631-8549, 
inclusive),  that  they  are  provided  with  an  elaborate  system  for  the  purpose 
of  assessment  and  collection  of  municipal  taxes  on  all  property  liable  thereto. 
The  bank  then  pleaded  in  bar  to  the  proceeding  against  It  the  following  de- 
fenses : 

1st.  The  statute  of  limitation. 

2d.  As  to  the  county  taxes,  two  compromises  with  the  fiscal  court,  by 
which  it  paid  certain  sums  in  1898  and  1899  in  full  settlement  of  the  county's 
claim  for  taxes  against  it.  • 

8d.  As  to  the  claim  for  State  taxes,  it  was  admitted  that  the  bank  had 
fully  paid  nil  claims  against  it  up  to  the  year  1900,  except  for  the  year  1899. 
As  to  that  year,  it  appears  that  the  bank  paid  a  franchise  tax  to  the  auditor, 
amounting  to  1813.75;  this  was  pleaded  in  bar  to  any  further  taxation  for 
the  given  year. 

4th.  For  the  years  1900,  1901  and  1902,  the  bank  alleges  that  its  property 
was  duly  and  legally  assessed  by  the  county  board  of  equalization,  and  that 
it  fully  paid  its  taxes  for  those  years. 

5th.  The  invalidity  of  the  act  of  1900. 

There  is  no  dispute  in  this  case  as  to  the  facts;  the  questions  arising  are 
purely  of  law,  and  will  be  considered  in  the  order  above  named.  The  county 
court  listed  the  stock  of  appellant's  shareholders  for  State  and  county  taxa- 
tion for  all  the  years,  as  claimed  in  the  petition  of  the  Commonwealth,  over- 
ruling all  the  defenses  of  appellant.  Upon  appeal  to  the  circuit  court,  this 
judgment  was  substantially  affirmed,  of  which  appellant  is  now  complain- 
ing. The  plea  of  the  statute  of  limitation  should  have  been  sustained, 
(Commonwealth  v.  Knute,  24  Ky.  Law  Rep.,  2138;  Chicago,  St.  Louis  &  N. 
O.  R'y  V.  Commonwealth,  24  Ky.  Law  Rep.,  2124,  Commonwealth  v.  Citi- 
zens National  Bank,  ante  2100. )  This  eliminates  all  further  consideration 
of  any  of  the  years  involved  in  this  litigation  prior  to  five  years  next  before 
the  institution  of  this  proceeding  (1902). 

As  to  the  compromises  with  the  fiscal  court  of  Marion  county,  it  appears 
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that,  at  the  time  they  were  made,  great  confusion  and  uncertainty  existed 
as  to  the  legal  status  of  national  bank  stock  for  the  purpose  of  taxation,  it 
being  unknown  whether  or  not,  under  the  law  as  it  then  existed,  it  was 
taxable  at  all;  or,  at  least,  this  was  the  opinion  of  the  parties  in  interest 
here.  Whereupon  the  l^ank  and  the  fiscal  court  agreed  that  the  former 
should  pay  certain  sums  in  lieu  of  all  claims  of  the  latter  for  taxes  against 
the  shares  of  its  stockholders.  These  compromises,  under  the  provisions  of 
section  52  of  the  Constitution,  as  expounded  in  the  case  of  the  city  of  Louis- 
ville v.  Louisville  liy.  Co.,  23  Ky.  Law  Rep.,  390,  were  ultra  vires,  and, 
therefore,  void,  as  the  court  below  correctly  decided.  The  sums  paid  there- 
under are  to  be  credited  upon  whatever  is  found  due  to  the  county  under 
the  principles  herein  enunciated,  upon  the  return  of  the  case  to  the  lower 
court. 

In  18^)9,  the  franchise  of  the  bank  appears  to  have  been  listed  with  the 
auditor  in  the  same  manner  as  State  banks  are  required  to  do,  and  1813.75 
paid  to  that  ofHcer  as  a  franchise  tax.  This  was  nn  unauthorized  procedure, 
(Owensboro  National  Bank  v.  Owensboro,  173  U.  S..  664),  and,  therefore, 
appellant  should  be  required  to  list  its  property  for  that  year,  receiving 
credit  for  the  amount  paid  the  auditor  on  whatever  is  found  due.  For  the 
years  HHH),  1V>01  and  1902,  the  bank,  by  its  proper  officers,  went  before  the 
county  board  of  equalization,  and  stated  all  the  facts  concerning  the  shares 
of  its  stockholders  that  was  necessary  to  enaljle  those  officials  to  lawfully 
assess  it  for  taxation;  the  number  of  shai-es  was  given,  their  par  value,  and 
the  highest  price  at  which  any  of  it  had  been  sold,  together  with  all  other 
data  by  which  an  intelligent  opinion  could  be  acquired  as  to  its  actual  cash 
value;  whereupon  the  board,  having  all  the  facts  before  them,  assessed  the 
stock  as  so  much  cash,  at  60  per  cent,  of  its  real  value.  This  was  held  by 
the  court  as  a  mere  assessment  pro  tanco,  and  the  diflference  between  the 
assessment  and  the  actual  value  of  the  whole  stock  was  considered  as  omitted 
property,  and  listed  for  taxation  for  the  years  named.  In  this,  we  think» 
the  court  erred.  It  was  the  duty  of  thelx)ard  of  equalization  to  assess  the 
property  for  the  jeiwB  involved,  at  its  fair  cash  value;  but  the  fact  that  they 
assessed  it  too  low  can  not  be  remedied  in  a  judicial  procedure;  both  the 
State  and  the  county  in  this  regard  are  bound  by  the  action  of  their  fiscal 
officers. 

It  is  urgently  insisted  by  appellant  that  the  act  of  March  31,  IfiOO,  regu- 
lating the  taxation  of  national  bank  stock,  is  void,  because  it  permits  an 
illegal  discrimination  against  stock  in  national  banks  as  compared  with 
other  moneyed  capital  in  the  hands  of  individual  citizens,  contrary  to  the 
provisions  of  the  Federal  statute  authorizing  its  taxation.  This  question 
was  fully  settled  in  the  case  of  the  Commonwealth  v.  Citizens  National 
Bank,  cited  above.  In  that  case,  the  court,  speaking  through  Judge  Hob- 
son,  elaborately  discussed  the  phase  of  the  question  now  under  oonsidem- 
tion,  and  upheld  the  act  by  showing  that  the  7ery  purpose  of  the  Legislature 
was  to  insure  equality  of  taxation  between  State  and  National  banks,  and 
holding  that,  in  the  assessment  of  the  shares  of  the  stockholders  in  the  latter 
institutions,  no  discrimination  was  to  be  made  as  between  it  and  the  prop- 
erty of  the  former;  that  whatever  deductions  were  authorized  and  given  to 
the  State  banks  when  their  property  was  assessed,  was  also  to  be  given  when 
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the  shares  of  the  stockholders  in  Nntional  banks  \vere  assessed,  under  the 
provisions  of  the  act. 

Appellee  prayed  a  cross  appeal  from  so  much'  of  the  judgment  as  credited 
appellant  with  over  payments  under  the  provisions  of  the  Hewitt  bill ;  this 
cross  appeal  was  prosecuted  because  the  auditor  had  already  certified  to  the 
sheriff  of  Marion  county  the  amount  due  from  the  Commonwealth,  and 
directed  that  officers  to  credit  it  on  whatever  execution  came  to  his  hands 
against  the  bank  in  this  proceeding,  and,  therefore,  as  the  judgment  also 
credits  appellant  with  the  same  sum,  it  thereby  secures  a  double  credit.  The 
court  very  properly  allowed  the  credit  in  the  judgment;  the  officer  will,  of 
course,  not  credit  it  a  second  time  when  the  execution  comes  to  his  hands. 

For  the  reasons  indcated  the  judgment  is  affirmed  on  the  cross  appeal  and 
reversed  on  the  direct  appeal  for  proceedings  consistent  with  this  opinion. 


EBELHARR,  &c,  v.  TENNELLY. 
(Filed  April  27,  1904.) 

1.  Execution  sale— Equity  of  redemption— A  lot  sold  and  conveyed  by  H. 
to  T.  and  L.  for  a  recited  cash  consideration,  and  at  the  same  time  H.  tak- 
ing from  the  vendees  an  agreement  in  writing  to  reconvey  the  property  to 
him  upon  the  repayment  of  the  recited  consideration  within  two  years,  H. 
has  <in  interest  in  the  lot  that  may  be  levied  and  sold  under  an  execution 
against  him. 

2.  licvy- Misnaming  interest- The  sheriff  in  his  return  in  the  writ,  after 
describing  the  property,  denominated  it  as  H.'s  equity  of  redemption  therein, 
and  even  conceding  that  he  erred  in  calling  it  an  equity  of  redemption,  the 
law,  which  regards  the  substance  rather  than  the  name  of  things,  will  hold 
that  he  levied  on  that  which  he  described  rather  than  on  that  which  he  mis- 
named. 

George  Y.  Triplett  and  Miller  &  Todd  for  appellants. 

Wilfred  Carrico  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

B  G.  Hill  was  the  owner  of  a  lot  and  improvements  thereon,  situated  in 
Owensboro,  Ky..  which  he  conveyed  by  deed,  absolute  upon  its  face,  for  the 
recited  consideration  of  $3,000  cash  in  hand  paid,  to  J.  B.  Tennelly  and  J. 
B.  Lancaster,  at  the  same  time  taking  from  the  vendees  their  agreement  in 
writing  to  roconvey  the  property  to  him  upon  the  repayment  to  them  of  the 
recited  consideration  within  two  years  thereafter. 

While  the  title  to  the  property  was  in  this  condition,  on  the  S7th  day  of 
August,  1902,  an  execution  issued  from  the  office  of  the  Daviess  Circuit 
Court,  from  C.  G.  Thixton  against  Hill,  for  the  purpose  of  satisfying  a 
judgment  for  the  sum  of  $302,  with  interest  at  the  rate  of  6  per  cent,  per 
annum  from  the  9th  day  of  April,  1896,  until  paid,  and  110.70  costs;  and  on 
the  17th  day  of  September,  1902,  another  execution  issued  from  the  same 
office,  in  favor  of  W.  G.  Burnett  against  Hill,  for  the  purpose  of  enforcing 
the  collection  of  the  sum  of  143.56,  with  interest  at  the  rate  of  6  per  cent,  per 

vol.  25—141 
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-^nnum  from  the  6th  day  of  September,  lSd6,  until  paid,  and  $10.80  costs. 
These  two  writs  came  duly  to  the  hands  of  the  sheriff  of  Daviess  county, 
and  were  by  him  levied  upon  the  equity  of  redemption  of  Hill  in  the  prop- 
erty mentioned,  and  on  the  6th  day  of  October,  1902,  in  pursuance  of  the 
tenor  of  the  writs,  the  property  was  sold  by  the  officer  at  public  sale,  and 
purchased  by  J.  R.  Tennelly  for  the  sum  of  $500,  for  which  he  executed 
bond,  as  by  law  and  the  ternis  of  the  sale  required.  Subsequently  Lan- 
caster and  Tennelly  reconveyed  the  property  mortgaged  to  them  according 
to  the  tenor  of  the  contemporaneous  writing  held  by  Hill. 

On  the  1st  day  of  November,  1902,  Hill  and  wife  conveyed  the  property  to 
the  appellant,  Frank  Ebelharr,  and  on  the  14th  day  of  May,  1903,  appellee 
Tennelly  Instituted  this  action  in  equity  in  the  Daviess  Circuit  Court 
against  Hill  and  Kbelhnrr  for  the  enforcement  of  his  lien  for  the  amount  of 
the  purchase  money  paid  by  him,  with  interest  as  by  law  authorized.  Upon 
trial  of  the  case  the  chancellor  awarded  appellee  a  judgment  as  prayed  for 
in  his  petition,  to  reverse  which  this  appeal  is  prosecuted. 

The  question  arising  upon  the  face  of  the  record  is  one  purely  of  law.  The 
k'vy  of  the  oflicer,  so  far  as  this  case  is  concerned,  is  as  follows:  ^'Levied 
this  execution.  No.  1673,  book  20,  *  *  *  upon  equity  of  reilemption  in  a 
certain  house  and  lot  on  the  south  side  of  Main  street,  between  Frederica 
iind  St.  Elizabeth  streets,  and  fronting  40  feet  thereon  and  running  Imck 
southwardly  42  feet,  and  bounded  on  the  east  by  the  Deposit  Bank;  on  tl;o 
south  by  the  property  of  the  Kirk  heirs;  on  the  west  by  an  alley,  and  on  the 
north  by  Main  street.  Levied  on  as  the  property  of  li.  G.  Hill.  ♦  *  ♦ 
Above  named  property,  the  store  or  saloon  building  on  Main  street,  was  con- 
veyed to  J.  R.  Ijiincaster  and  J.  11.  Tennelly  on  the  14th  day  of  February, 
1902,  at  $3,000,  and  Hill  reserved  the  right  to  redeem  same  within  two  years. 
It  is  this  right  of  redemption  that  is  now  levied  on.  This  27th  day  of  Au- 
gust, 1902." 

No  question  Is  made  as  to  the  regularity  of  the  proceedings  leading  up  to 
the  execution  sale  except  as  to  the  levy,  It  being  contended  by  appellant 
that  the  levy  of  the  officer  was  void,  because  he  describes  the  Interest  of  the 
execution  debtor  as  an  equity  of  redemption,  and  that  an  equity  of  redemp- 
tion Is  not  subject  to  execution;  that,  therefore,  the  levy  was  void,  and  all 
subsequent  proceedings  thereunder  of  no  avail.  This  is  the  sole  objection 
urged   by  appellant.     This   contention    is  in  the  very  teeth  of  the  statutes. 

Section  1684,  Kentucky  Statutes,  provides  that  if  proi)erty  sold  at  execu- 
tion sale  does  not  realize  two-thirds  of  its  appraised  value,  the  execution 
debtor  and  his  representatives  shall  have  one  year  in  which  to  redeem  it, 
upon  the  terms  therein  set  forth,  and  section  1686  is  as  follows:  "The  right 
of  redemption  herein  provided  for  shall  be  liable  to  sale  under  execution." 

"Section  1691.  If  it  appears  in  the  proceedings  aforesiild  (motion  for  posses- 
sion) that  the  title  of  the  defendant  in  the  execution  to  the  land  sold  was 
only  equitable,  or  the  land  encumbered  by  mortgage  lien,  the  court  shall,  if 
tie  purchaser  require  it,  subject  the  land  to  the  payment  of  the  debt  of  the 
execution  creditor  in  the  same  manner  it  would  do  if  there  was  a  return  of 
•no  property  found;'  and  may  cause  such  pleadings  to  be  filed  and  the 
parties  brought  before  the  court  as  may  be  necessary  to  a  final  equitable 
judgment  in  respect  to  the  rights  of  all  parties  interest<?d. 
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*' Section  1709.  When  the  defendant  in  an  execution  owns  the  legal  title  to 
the  land  encumbered  by  lien  for  the  purchase  money,  or  who  shall  own  the 
legal  title  in  any  real  or  personal  estate,  and  shall  ha^e  created  a  bona  fide 
incumbrance  thereon  by  mortgage,  deed  of  trust,  or  otherwise,  before  an 
execution  has  created  a  lien  on  the  same,  the  interest  of  the  defendant  in 
-such  property  may  be  levied  on  and  sold  subject  to  such  encumbrance." 

It  thus  appears  that  equities  of  redemption,  whether  they  arise  under  sec- 
tions 1684  or  1709,  may  be  levied  on  by  execution  by  express  provision  of  the 
43tatute.  Evidently  the  officer  in  the  case  at  bar  was  proceeding  under  sec- 
tion 1709;  but  appellant  urges  that,  if  so,  he  did  not  bring  himself  within 
the  terms  of  the  section,  for  the  reason  that  he  denominated  in  his  levy  the 
interest  subjected,  an  equity  of  redemption,  whereas,  it  is  said  that  the  in- 
terest of  the  debtor  which  can  be  subjected  under  the  section  in  hand  is  a 
legal  title,  and  not  an  equitable  one.  We  think  this  position  is  technically 
unsound.  The  interest  described  in  section  1709  as  subject  to  execution  is 
the  original  equity  of  redemption  somewhat  modlfletl  by  our  modern  proced- 
ure. Bouvier  in  his  law  dictionary  defines  equity  of  rtdcmptlun  to  be  "a 
'Tight  which  the  mortgagor  of  an  estate  has  of  redeeming  it,  after  it  has  been 
forfeited  by  law  by  nonpayment  at  the  time  appointed  of  the  money  secured 
by  the  mortgage  to  be  paid,  by  paying  the  amount  of  the  debt,  interest  and 
costs."    (d  Blackstone,  169. ) 

We  have  now  two  kinds  of  equities  of  redemption,  one  statutory  and  the 
'Other  the  original  right  of  redemption,  which  relieved  the  debtor  of  the 
birsh  forfeiture  of  his  estate  for  nonpayment  of  the  mortgage  debt  within 
the  time  sitpulated,  modified  aa  before  stated.  In  the  Am.  and  Eng.  Ency. 
of  Law,  2d  edition,  volume  11,  page  213,  it  is  said:  "The  statutory  right  to 
redeem  differs  essentially  from  the  equity  of  redemption  proper.  It  is  not 
an  estate  in  the  mortgaged  property,  but  is  a  meie  personal  privilege  of  re- 
deeming the  property  within  a  certain  time  after  the  mortgage  has  been . 
foreclosed.  But  it  exists  only  in  such  cases  and  in  favor  of  such  persons  as 
are  designated  in  the  statute  by  which  it  is  created." 

On  page  209  it  is  said:  "An  equity  of  redemption  is  an  estate  in  the 
mortgaged  property,  and  is  subject  to  all  the  incidents  of  ownership." 

Page  211:  "At  common  law  an  equity  of  redemption  was  not  subject  to 
levy  and  sale  under  execution;  but  the  common-law  doctrine  as  tio  the  equi- 
table nature  of  the  mortgagor's  estate  has  been  modified,  and  the  remedy  by 
execution  has  been  extended  in  many  jurisdictions  so  as  to  permit  an  equity 
of  redemption  to  be  sold  in  execution  against  the  owner.  As  a  general  rule, 
however,  the  right  to  sell  an  equity  of  redemption  under  execution  does  not 
Include  the  right  to  sell  under  an  execution  on  a  judgment  for  the  mortgage 
debt,  though  in  some  jurisdictions  the  rule  is  otherwise."    *    *    * 

In  the  case  of  Crow  v.  Tinsley,  &c.,  6  Dana,  402,  Chief  Justice  liobertson 
said:  "The  statute  of  this  State,  subjecting  equities  of  redemption  to  sale 
under  executions,  could  furnish  no  greater  right  than  that  which  was  sold; 
'  -and  it  is  evident  that,  in  this  case,  no  other  interest  than  the  general  equity 
to  which  Daniel  Mcllvoy  was  entitled  at  the  time  of  the  sale  was  sold  or 
bought  under  the  executions."  (Brace  and  Wife  v.  Shaw,  16  B.  Mon.,  T5; 
Bronston  v.  Robinson,  4  B.  Mon.,  142;  Waller  v.  Tate,  &c.,  4  B.  Mon.,  629; 
-although  in  the  last  two  cases  it  was  held  that  an  equity  of  redemption 
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could  not  be  sold  under  an  execution  issued  to  enforce  payment  of  &  mortr^ 
gage  debt.)  These  cases  are  cited  for  the  purpose,  and  clearly  show,  that 
the  sheriff  properly  named  the  interest  levied  on  an  equity  of  redemption. 
But.  waiving  all  this,  the  ofQcer,  evidently  being  in  fear  of  the  over-refined 
casuistry  involved  in  appellant's  criticism,  did  not  trust  the  validity  of  bis- 
levy  alone  to  his  accuracy  of  legal  terminology,  but  described,  by  apt  para- 
phrase, the  identical  interest  upon  which  he  levied;  so  that,  even  conceding: 
that  he  erred  in  denominating  Hill's  interest  in  the  mortgaged  land  as  aDi 
equity  of  redemption,  the  law,  which  regards  the  substance  rather  than  the 
nnines  of  things,  will  hold  that  he  levied  upon  that  which  hH  described^, 
rather  than  that  which  he  misnamed. 
For  the  reasons  indicated  the  judgment  is  affirmed. 


PARKERSON,  ADMX  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  April  37.  1904— Not  to  be  reported. ) 

1.  Railroads— Damages~-P>ideDce~In  an  action  against  a  railroad  com- 
pany for  the  death  of  appellant's  Intestate,  the  evidence  being  conclusive 
thuc  the  horse  of  deceased  became  unmanageable  and  was  struck  by  the  side 
of  a  passing  car  after  the  engine  had  passed  over  the  crossing  where  the 
accident  occurred,  the  judgment  in  favor  of  the  appellee  will  be  upheld. 

2.  Same— Instructions— Where  the  bill  of  exceptions  shows  no  objection  by 
a  plaintiff  to  instructions  offered  by  a  defendant  and  no  exceptions  to  the 
action  of  the  court  in  giving  them,  there  is  no  ground  of  complaint  against 
the  action  of  the  court  in  giving  them,  especially  where  plaintiff's  action. 
WHB  not  prejudiced  by  the  instructions. 

S.  M.  Pay  ton  lor  appellant. 

Poston  &  Moorman  and  Benjamin  D.  Warfleld  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant's  intestate  while  passing  over  a  railroad  crossing  between  Lyon 'at 
Station  and  New  Haven  was  struck  by  a  freight  train  and  killed.  She  filed 
suit  to  recover  for  his  death,  and  at  the  conclusion  of  all  the  evidenoe  the 
court  submitted  the  case  to  the  jury,  who  found  for  the  defendant.  Lyon'a. 
Station  is  south  of  New  Haven.  The  freight  train  was  going  north.  Tbe- 
accldent  occurred  about  dusk  in  November.  The  deceased  was  last  seeni 
riding  on  horseback  down  the  road  towards  the  crossing. 

He  was  then  about  three  hundred  yards  from  the  crossing.  The  personi 
who  saw  him  went  across  the  field  to  the  railroad  and  soon  after  he  reached 
the  track  the  train  passed  him.  There  was  a  pond  on  the  side  of  the  road. 
near  the  railroad.  Fresh  tracks  were  seen  going  from  the  road  to  the  pondi 
and  from  the  pond  up  towards  the  railroad  crossing,  which  was  only  a  few 
feet  away.  These  tracks  were  found  the  next  morning  and  were  followed  to 
cloRe  to  the  railroad  track  and  there  tracks  were  seen  as  if  twisting  about. 
The  horse  was  found  north  of  the  crossing  on  the  cattle  guard  and  fifteen' 
feel  from  the  center  of  the  road.  He  seemed  to  have  been  struck  on  the  hip. 
The  body  of  the  deceased  was  found  sixty  feet  north  of  the  crossing.  On  the- 
iron  arm  of  the  rear  flat  car  of  the  trains,  which  was  next  to  the  cabooaa- 
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^ome  horse  hair  was  found.  The  train  consisted  of  about  thirty  cars  and 
was  running,  according  to  the  testimony  of  the  railroad  men,  twenty  five 
miles  an  hour,  or,  according  to  the  testimony  for  the  plaintiff,  forty  miles 
4in  hour.  The  conductor  and  fireman,  who  testified  to  being  on  the  outl«>ok, 
saw  nothing  of  the  horse  or  rider.  The  conductor,  who  was  in  the  cupola 
of  the  caboose,  felt  a  jar  as  he  passed  the  crossing.  A  brakeman,  who  was 
on  the  front  end  of  the  caboose,  saw  the  form  of  a  man  come  against  it,  but 
iiid  not  see  the  horse.  The  deceased  was  struck  on  his  hip.  The  claim  of 
the  railroad  company  is  that,  after  the  engine  passed  the  crossing,  the  horse 
became  unmanageable  in  his  effort  to  get  away,  being  held  by  the  decea.sed, 
backed  in  his  struggles  against  the  car  next  to  the  caboose.  The  claim  of 
the  plaintiff  is  that  the  caboose  and  rear  car  had  been  separated  from  the 
front  part  of  the  train  and  that  after  the  train  passed  the  deceased  went 
upon  the  crossing  and  was  struck  by  the  loose  cars  which  were  following  on 
after  the  train,  when  he  supposed  the  train  had  passed.  On  this  question 
the  weight  of  the  evidence  is  clearly  with  the  defendant.  It  is  a  down  grade, 
and  if  these  cars  had  run  down  the  grade  loose  there  would  have  l)een  great 
danger  of  a  collision  when  the  train  stopped  at  New  Haven,  which  was  not 
far  off.  There  was  no  collision  there  and  nothing  unusual  occurred  The 
testimony  of  persons  there,  who  were  about  when  the  train  came  in,  tends  to 
confirm  to  the  te.<;timony  of  the  railroad  men  that  there  was  bo  separation  of 
the  train.  The  man  who  saw  the  deceased  and  who  went  to  th^  railroad 
track,  reaching  it  only  a  short  distance  south  of  the  crossing,  testifies  to  no 
separation  of  the  train,  although  Introduced  as  a  witness  for  the  plaintiff. 
Besides,  two  witnesses,  who  were  introduced  also  for  the  plaintiff,  who  were 
sitting  in  a  buggy  a  short  distance  south  of  the  crossing  and  saw  the  train 
pass,  testify  to  no  separation  of  the  cars.  Besides  all  this  is  the  fact  that 
the  hair  of  the  horse  was  found  on  the  side  of  the  car,  and  that  the  horse 
when  found  was  on  the  same  side  of  the  track  and  next  to  the  pond. 

There  was  some  evidence  on  behalf  of  the  plaintiff  that  the  proper  signal 
were  not  given  to  the  approach  of  the  train,  but  on  this  subject,  too,  the 
weight  of  the  evidence  is  with  the  appellee.  The  court  gave  the  jury  four 
Instructions,  asked  by  the  plaintiff,  to  which  the  defendant  excepted.  He 
refused  two  instructions  asked  by  the  plaintiff,  to  which  she  excepted.  It  is 
insisted  that  these  instructions  should  have  been  given.  The  first  of  these 
instructions  was  substantially  given  in  an  instruction  asked  by  the  defendant. 
The  other  was  properly  refused.  By  it  the  court  w^as  requested  to  instruct  the 
Jury  to  find  for  the  plaintiff  if  the  train  was  running  at  a  negligent  and 
dangerous  rate  of  speed,. and  by  reason  of  this  the  deceased  was  struck  and 
killed.  The  crossing  was  out  in  the  country,  away  from  any  station  or  town, 
and  at  such  places  the  railroad  company  is  at  liberty  to  run  its  trains,  so  far 
•as  strangers  are  concerned,  at  any  rate  of  speed  it  sees  fit.  Were  the  rule 
otherwise  it  would  be  impracticable  for  railroad  trains  to  make  time  as  re- 
quired by..the  demands  of  the  public  service.  (Louisville  &  Nashville  B.  B* 
Co.  T.  Cummins'  Adm'r,  88  Ky.  Law  Rep.,  681.) 

The  defendant  moved  the  court  to  give  the  jury  ten  instructions.  Of  these 
•the  oourt  gave  seven  andrefuied  to  give  the  remainder,  to  which  it  excepted; 
but  the  bill  of  exceptions  shows  no  objection  by  the  plaintiff  to  the  instruc- 
tions offered  by  the  defendant  and  no  exception  by  her  to  the  action  of  the 
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court  Id  giving  the  seven  instructions  asked  by  the  defendant.  She  is  not 
In  a  position,  therefore,  to  complain  of  the  action  of  the  court  in  giving  Ui» 
Instructions  asked  by  the  defendant.  And  on  the  whole  case  we  are  unable 
to  see  that  she  was  prejudiced  in  any  way  by  these  instructions,  for  on  the 
merits  the  preponderance  of  the  evidence  was  with  the  defendant,  and  the 
jury  could  not  well  have  reached  any  other  conclusion  than  that  the  horse> 
became  unmanageable  and  was  struck  by  the  side  of  the  passing  car  after* 
the  engine  had  passed  over  the  crossing  before  the  horse  and  rider  aiK 
proached  it. 
Judgment  affirmed. 


ARMITAGE  v.  MT.  STERLING  OIL  AND  GAS  CO. 

(Filed  April  27,  1904— Not  to  be  reported. ) 

Oil  leases— Contracts— It  was  proper  to  sustain  a  demurrer  to  a  i)etltion  iik 
an  action  seeking  the  cancellation  of  a  lease  to  bore  for  oil  and  gas  where- 
the  time  expressed  in  the  contract  for  boring  a  well  had  not  expired,  al- 
though operations  had  not  begun  in  the  county  as  provided  in  the  contract^ 
there  being  no  averment  in  the  petition  that  that  part  of  the  contract  re- 
lating to  the  well  could  not  have  been  performed  within  the  time  stipulated*. 

Osbon,  Caudel  &  Day  for  apppellant. 

Robert  H.  Winn  for  appellee. 

Appeal  from  Menifee  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

On  the  26th  of  May,  1900,  the  appellee,  the  Mt.  Sterling  Oil  and  Qas  Co. ,. 
obtained  from  the  appellant,  H.  B.  Armltage,  a  written  lease  giving  them 
the  exclusive  right  to  drill  and  operate  for  petroleum,  oil  and  gas,  coal  and 
minerals  upon  a  tract  of  470  acres  of  land  owned  by  him,  situated  in  Meni- 
fee county,  Kentucky,  for  a  term  of  ttn  ytars,  and  as  n  uoh  longer  as  oil,, 
gas,  coal  and  minerals  were  found  thereon.     The  consideration  therefor  re-^ 
cited  in  the  lease  is  that  the  oil  and  gas  company  should  give  to  the  appel- 
lant one-tenth  of  the  petroleum,   oil,  gas  and  minerals  obtained  on  the 
premises,  and  deliver  the  same  in  pipe  lines  to  his  credit.    It  was  further 
agreed  that  if  gas  was  found  in  sufficient  quantities  to  market  and  be  piped, 
from  the  premises  to  such  market,  the  lessor  was  to  receive  $100  per  annum 
for  each  well  so  long  as  the  gas  from  this  well  was  marketed.    The  lessee^ 
further  agreed  to  sink  a  test  well  on  the  land  within  three  years,  and  to 
commence  operations  in  the  county  inside  of  six  months.     It  was  expressly- 
stipulated  that  the  lease  was  to  become  void  if  the  well  was  not  completed 
within  three  years,  unless  the  lessees  should  pay  rentals  for  the  premises  at. 
the  rate  of  ten  cents  per  acre  during  the  time  the  drilling  was  delayed.    Oiv 
the  18th  of  February,  1903,  the  appellant  instituted  this  suit  for  a  cancella- 
tion of  the  lease  on  the  ground  that  appellee  had  failed  to  commence  opera- 
tion in  the  county  of  Menifee  within  six  months  from  the  date  of  the  lease» 
and  had  also  failed  to  sink  a   test  well  on  the  leased  land  in*BOOordanoewltlv 
the  terms  of  the  contract.     The  defendant  filed  a  general  demurrer  to  thfr 
petition,  which  was  sustained  by  the   trial  court  and  plaintiff's  petition  dls- 
missed,  and  he  has  appealed. 
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Whilst  under  the  terms  of  their  contract  the  oil  company  were  to  com- 
mence operations  in  the  county  of  Menifee  within  six  months,  the  only  ex- 
press provision  for  the  forfeiture  of  the  lease  recited  in  the  contract  is  the 
provision  that  it  was  to  become  void  if  the  well  was  not  completed  within 
three  years  from  the  date  thereof,  and  the  petition  discloses  that  the  suit  for 
the  cancellation  of  the  lease  was  instituted  several  months  before  the  ex- 
piration of  the  three  years  given  appellee  in  which  to  complete  the  well,  and 
there  is  no  averment  that  they  could  not  have* performed  this  condition  of 
their  contract  within  the  stipulated  time.  And  the  general  rule  appears  to 
be  that  if  the  causes  for  a  forfeiture  of  a  lease  are  distinctly  specified  and 
recited  therein,  thai  courts  will  not  decree  such  forfeitures  for  breaches  of 
other  provisions  of  the  contract  of  lease  for  which  the  parties  themselves 
have  not  prescribed  this  penalty.  ("The  I^aw  Relating  to  Oil  and  Gas,"  by 
Thornton,  section  91;  Core  v.  New  York  Petroleum  Co..  48  S.  £.  Rep.,  1S8; 
Harris  v.  Ohio  Oil  Co.,  67  Ohio  St.,  118;  Pomeroy's  Equity  Jurisprudence, 
section  469. )  But  such  contracts. are  construed  most  strongly  against  the 
lessee  and  favorable  to  the  lessor.  If  the  oil  company  does  not,  within  three 
years,  sink  a  paying  well  on  the  premises,  its  rights  under  the  contract 
will  not  be  extended  by  a  mere  offer  on  their  part  to  pay  rent  for  the  prem- 
ises at  the  rate  of  ten  cents  per  acre  if  appellant  should  decide  to  treat  the 
lease  as  at  an  end.  (Munroe  v.  Armstrong,  W  Pa.,  807;  Heintz  v.  Short, 
149  Pa.,  286;  Steelsmith  v.  Gartland,  44  L.  R.  A.,  107;  Woodland  Oil  Co.  v. 
Craford,«84  L.  R.  A.,  62;  Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.,  59 
L.  R.  A.,  667.) 

It  was  decided  by  this  court  in  Sham  berg,  &c.  v.  Fermer's  Adm'r,  18  Ky. 
Law  Rep.,  614,  that  leases  of  this  character  are  not  void  for  want  of  mu- 
tuality. 

For  reasons  indicated  the  judgment  is  affirmed. 


MAYFIELD  WOOLEN  MILLS  v.  FRAZIER,  BY,  &o. 

(Filed  April  97.  1904— Not  to  be  reported.) 

Damages— Master  and  servant— The  evidence  showing  that  appellee,  while 
in  the  employ  of  appellant  as  bobbin  girl,  was  compelledr  against  her  will, 
by  the  weaver  to  go  to  a  bobbin  box  which  was  in  an  insecure  place,  and 
upon  going,  as  she  was  ordered,  w«s  painfully  injured.  She  was  not  a  fel- 
low servant  of  the  weavers,  and  it  was  proper  for  the  jury  to  determine 
whether  she  should  be  regarded  as  assuming  the  risk,  and  they  having  re- 
turned a  verdict  for  her  it  will  not  be  disturbed. 

W.  M.  Smith  for  appellant. 

Wm.  McKee  Duncan  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee  recovered  judgment  against  appellant  for  |250  for  personal  in- 
juries received  by  h^r  while  In  its  service.  The  fact  of  the  case,  as  stated 
by  her,  are  as  follows:   She  was  fourteen  years  old,  and  was  bobbin  girl; 
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that  it  was  her  tlnty  to  collect  the  bobbins  from  the  weavers;  each  weaver 
ran  two  looms  and  threw  the  empty  bobbins  into  a  box.  It  was  appellee's 
duty  to  take  the  bobbins  out  of  the  box.  There  was  a  box  at  the  end  of  the 
aisle  between  the  looms  in  which  the  bobbins  were  placed,  tut  appellee 
stated  that  there  was  another  box  behind  one  of  the  looms  which  could  not 
be  reached  from  the  aisle  referred  to,  and  that  she  was  dii^cted  by  the 
weaver  to  take  the  bobbins  out  of  this  box.  In  order  to  get  to  this  box  it  was 
necessary  to  pass  along  a  narrow  aisle  and  then  in  liehind  the  looms  In  the 
narrow  space  between  some  revolving  cog  wheels,  which  were  unprotected, 
and  the  wall.  Appellee  said  she  declined  to  go,  thinking  it  was  dangerous, 
but  being  peremptorily  ordered  by  the  weaver  to  go.  Anally  went,  and  while 
she  was  stooping  down  to  get  the  lx)bbins  her  hair  was  caught  in  the  cog 
wheels  mentioned,  and  much  of  it  was  pulled  out,  inflicting  upon  her  a 
painful  injury.  The  proof  for  appellant  tended  to  show  that  there  was  no 
box  back  of  the  loom,  and  it  is  also  insisted  for  appellant  that  appellee 
worked  under  the  floor  boss  and  was  only  a  fellow  servant  of  the  weaver. 

If  there  was  no  box  iMick  of  the  loom  for  appellee  to  get  the  bobbins  out 
of,  she  had  no  l)usiness  there,  and  should  not  recover.  But  appellee  testifies 
positively  the  box  was  there;  her  testimony  is  straightforward  and  carries 
with  it  an  air  of  sincerity.  The  witnesses  for  the  defendant  do  not  posi- 
tively testify  the  box  was  not  there,  and  in  view  of  the  character  of  their 
answers,  taken  as  a  whole,  we  conclude  that  the  jury  were  warranted  in  find- 
ing for  appellee  on  this  question.  It  is  shown  by  the  evidence  that  it  was 
the  duty  of  the  girl  to  wait  on  the  weavers.  The  purpose  of  her  position 
was  to  keep  the  empty  bobbins  out  of  the  way  of  the  weavers,  and  to  do  this 
it  was  incumbent  on  her  to  empty  the  boxes  when  called  on  by  them.  The 
floor  boss  did  not  direct  her  in  this  matter;  he  only  had  general  chan^  of 
the  room.  She  was  not,  therefore,  a  fellow  servant  with  the  weavers  an  it 
was  her  duty  to  wait  on  the  weavers  in  order  that  their  weaving  might  not 
be  interrupted,  and  she  was  not  directed  in  her  duties  by  anyl)Ody  else. 

The  instructions  of  the  court  aptly  and  clearly  submitted  the  issue  to  the 
jury,  and  the  amount  of  the  verdict  is  not  excessive  for  the  injuries  appellee 
received.  The  question  of  contriljutory  negligence  was  properly  left  to  the 
jury,  as  the  child  was  only  fourteen  years  old.  The  place  where  she  was 
hurt  was  an  unflt  place  to  assign  a  child  of  fourteen  years  to  work  in;  and 
if  she  was  specially  directed  to  work  at  this  place,  in  view  of  her  age,  it 
w^as  a  question  for  the  jury  whether  she  should  be  regarded  as  assaming  the 
risk.  Kelly  v.  Barber  Asphalt  Co.,  93  Ky.,  868;  Baird  v.  Deering,  13  Ky. 
Law  Rep.,  271;  Cincinnati,  &c.,  R.  R.  Co.  v.  Finnell,  22  Ky.  Law  Rep.,  86, 
do  not  apply. 

Judgment  affirmed. 


BROWN  V.  BROWN'S  ADM'R,  &u. 

(Filed  April  28,  1904— Not  to  be  reported.) 

Marriage— Antenuptial  contracts— Appellant,  whose  age  was  twenty-four 
years,  and  who  was  fairly  well  educated,  having  entered  an  antenuptial 
contract  agreeing,  in  lieu  of  dower  or  homestead,  to  accept  at  the  death  of 
appellee's  intestate,  a  life  estate   in  fifty  acres  of  land  and  $600  in  person- 
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«lty,  and  having  as  the  proof  shows  advised  with  her  uncle  about  this  con- 
tract who  was  a  lawyer,  and  it  appearing  further  took  time  to  consider  the 
matter  of  entering  into  the  contract,  it  was  properly  adjudged  by  the  chan- 
cellor that  the  contract  should  be  upheld. 

Bennett,  Bobbins  &  Thomas  and  llob))ins  &  Thomas  for  appellant. 

J.  H.  Shelton  for  Lillian  Brown. 

Bullock  &  Smith  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

Thi.s  is  an  appeal  by  appellant,  Hattie  Brown,  to  test  the  validity  of  an 
antenuptial  contract  entered  into  by  her  with  appellee's  intestate,  \V.  M. 
Brown.  By  her  petition  she  alleged  that  the  contract  was  procured  by  fraud 
and  imposition.  The  contract  is  in  words  and  figures,  fts  follows:  "This 
marriage 'contract,  mnde  and  entered  into  this  the  14t.h  dny  of  April,  1P0(),  by 
and  between  W.  M.  Brown,  party  of  the  first  part,  and  Hattie  Champion, 
party  of  the  second  part,  witnesseth  :  That  the  party  of  the  second  part  does 
hereby  agree  that  she  will,  if  the  party  of  the  flrsUpart  dies  before  the  party 
of  the  second  part,  accept  in  lieu  of  dower  or  homestead,  as  her  interest  in 
the  estate  of  the  party  of  the  first  part  as  his  widow,  a  lifetime  interest  in 
fifty  acres  of  land  in  Hickman  county,  Kentucky,  and  $500  worth  of  personal 
property  and  one  year's  provisions. 

"The  above  amount  the  party  of  the  second  part  agrees  to  accept  at  the 
death  of  the  party  of  the  first  part  as  his  widow,  in  lieu  of  any  or  all  interest 
€he  might  have,  by  law  or  otherwise,  in  the  estate  of  the  above  named  party 
of  the  first  part,  and  party  of  the  first  part  hereby  agrees  to  give  the  party 
of  the  second  part  the  above-named  amount  at  his  death.  Witness  our  hands 
the  day  and  date  above  written. "    . 

It  appears  from  this  writing  that  this  contract  was  prepared  on  the.  14th 
of  April,  1900,  yet  it  was  not  signed  by  the  parties  until  the  2d  day  of  May 
thereafter.  The  lower  court  heard  the  evidence  and  adjudged  against  the 
appellant,  and  adjudged  that  she  be  allotted  fifty  acres  of  land  surrounding 
the  home  and  $500  in  cash  and  one  year's  provisions.  We  have  examined 
the  evidence  with  care  and  deem  it  useless  to  relate  it  in  detail  and  we  are 
of  opinion  that  it  preponderates  in  favor  of  the  fact  that  Brown,  in  the  ob- 
tention  of  this  contract,  treated  appellant  fairly  and  was  guilty  of  no  mis- 
representations or  concealments  in  the  character  or  effect  of  the  contract  or 
the  amount  of  his  estate  or  otherwise.  It  shows  that  the  first  proposition 
from  Brown  to  make  a  marriage  contract  was  by  letter  written  to  appellant 
about  a  month  before  the  exection  of  this  contract.  This  letter  contained, 
in  substance,  the  contract  as  it  was  made.  This  letter  was  presented  to  her 
uncle,  who  was  a  lawyer,  and  she  advised  with  him  and  others  with  refer- 
ence thereto;  she  had  time  and  opportunity  to  investigate  as  to  the  amount 
and  character  of  his  property;  she  was  twenty-four  years  of  age,  had  a  rea- 
sonably fair  education  and  a  good  mind,  while  he  was  fifty-two  years  of  age 
and  a  reasonably  prosperous  farmer,  had  seven  children  by  a  former  wife, 
most  all  of  them  under  age  and  some  of  them  small,  and  had  an  estate  at  the 
time  of  the  marriage  of  about  tl2,000  or  $14,000,  most  of  it  being  in  land. 
Ihe  proof  shows  that  she  entered  into  this  contract  with  a  proper  under- 
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staodlDg  of  the  BituattoD  and  surroundingB,  aod  that  she  was  not  unduly 
influenced  by  her  husband  or  overreached  by  reason  of  her  confidence  In  or 
her  love  for  him,  for  it  is  shown  that  she  stated  that  she  had  no  love  for  Mr. 
Brown,  that  it  was  entirely  a  business  affair  with  her  in  entering  into  the 
mftiriage  and  contract. ' 

It  was  also  shown  by  many  witnesses  that  during  the  marital  relations  and 
after  her  husband's  death,  which  occurred  in  the  latter  part  of  1802,  and  after 
she  was  fully  apprised  of  the  full  extent  of  his  estate  she  frequently  expressed 
herself  as  satisfied  with  this  contarot  and  desired  to  settle  by  it  and  did  not 
want  or  aslc  anything  more.  Under  these  circumstances  the  contract  will 
be  upheld.  (Forwood  v.  Forwood,  86  Ky.,  115;  Simpson  v.  Simpson,  94  Ky., 
686;  Brooks  v.  Brooks,  32  Ky.  Law  Hep.,  556.) 

It  is  not  apparent  from  the  judgment  of  the  lower  court  whether  or  not 
the  property,  allowed  by  section  1403  of  the  statutes  to  widows  and  infant 
children,  was  set  apart  to  them.  It  is  true  that,  under  this  contract,  the 
widow  is  not  entitled  to  same,  but  the  infant  children  are— her  child  by 
him  as  well  as  his  infant  children  by  his  first  wife.  If  this  has  not  been 
done,  and  if  the  personal  property  has  been  disposed  of,  then  the  court 
should  adjudge  to  th^fai  money  in  lieu  of  property  allowed  them  by  the 
statute. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


KING  V.  HUNI,  &c. 

(Filed  June?,  1904.) 

1.  Liens  on  land— Nonresident— Notice— Failure  to  give  bond— Sale  of 
land — Innocent  purohaser— Re-opening  judgment —Besale— The  appellant. 
King,  conveyed  a  tract  of  land  to  John  Gallus  for  $2,000.  $1,0(0  of  which 
was  paid  in  hand  and  three  notes  given  for  the  deferred  payments,  with  lien 
retained  on  the  land.  Subsequently  appellee,  Marie  Huni,  took  a  mortg^age 
on  the  land  for  $1,000,  money  loaned  by  her  to  Gallus,  to  pay  the  first  11,000 
on  said  land,  which  mortgage  was  subject  to  the  $1,000  purchase  money 
owing  to  King.  At  the  maturity  of  King's  notes  he  brought  suit  to  enforce 
his  lien,  in  which  suit  appellee  was  made  a  i>arty  as  a  nonresident  defend- 
ant, but  had  no  actual  notice  of  the  suit  (she  then  residing  in  California )» 
and  no  bond  was  given  by  the  plaintiff  to  protect  her  as  such  nonresident. 
Judgment  was  rendered  enforcing  plaintiff's  lien  and  for  a  sale  of  the  land, 
and  adjudging  tbat  appellee  had  no  interest  in  the  land.  At  the  sale  of  the 
land  appellant  King  bought  it  and  sold  and  conveyed  it  to  Bertha  Gallus, 
wife  of  John  Gallus,  and  took  her  notes  for  the  price,  11,615.49,  secured  by 
lien  thereon.  After  the  purchase  by  King  and  his  sale  to  Mrs.  Gallus,  and 
within  the  five  years  allowed  by  the  Code,  section  414,  appellee  filed -her  suit 
setting  up  her  mortgage  lien,  and  asking  a  resale  of  the  land,  and  the  en- 
forcement of  her  lien  thereon  subject  to  the  prior  lien  of  King  for  purchase 
money  due  him  on  the  original  sale  to  John  Gallus.  Held— That  all  the 
parties,  King,  John  Gallus  and  Bertha  Gallus,  having  actual  knowledge  of 
appellee's  mortgage,  the  lower  court  properly  re- opened  the  case,  set  aside 
the  sale  to  King,  and  the  sale  by  King  to  Mrs.  Gallus.  and  rendered  a  judg- 
ment enforcing  appellee's  lien  for  her  dpbt  and  a  resale  of  the  land  therefor, 
subject  to  the  prior  lien  of  appellant  King  for  his  original  purchase-money 
notes. 
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Brown  &  Yanoe  and  R.  D.  Yanoe  for  appellant. 
Drupy  &  Drury  and  R.  L.  Greene  for  appellee  Hunt. 
Montgomery  Merritt  for  appellee  Gallus. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle 

July  24,  1893,  the  appellant,  C.  L.  King,  conveyed  to  John  Gallus  seventy- 
six  acres  of  land  in  Henderson  county  for  $2,000.  Of  this  amount  Gallus: 
paid  11,000  in  cash,  and  for  the  remainder  gave  his  three  notes,  one  of  1400, 
payable  in  one  year,  and  two  others  of  $800  each,  payable  in  two  and  three- 
years  after  date,  respectively. 

In  October,  1893,  Gallus  and  wife  executed  to  the  appellee,  Marie  Huni,  a 
mortgage  upon  the  land  purchased  of  King  to  secure  the  payment  of  a  note- 
for  $1,000,  which  they  gave  her  in  July  previously,  the  $1,000  being  bor- 
rowed money  which  they  got  of  her  and  used  to  make  the  cash  payment  to- 
Klng  upon  the  land  at  the  time  of  its  conveyance  to  John  Gallus.  The  note 
and  mortgage  to  the  appellee,  Huni,  only  bore  interest  at  the  rate  of  4K  per 
cent.  In  1897  the  appellant.  King,  brought  suit  in  the  lower  court  to  re- 
cover of  John  Gallus  the  amount  of  the  three  notes  given  him  in  part  pay- 
ment for  the  land,  and  to  enforce  the  lien  retained  in  the  deed  to  secure 
their  payment.  By  an  amended  petition  and  warning  order  the  appellee, 
Marie  Huni,  who  was  and   is  a  resident  of  California,  was  made  a  party. 

She  did  not  appear  or  set  up  her  mortgage  lien,  and  without  requiring  of 
the  appellant,  King,  a  bond  for  her  protection  as  a  nonresident,  the  court 
rendered  judgment  declaring  that  appellee  had  no  interest  in  the  land,  or- 
dered its  sale  to  pay  the  notes  of  the  appellant.  King.  The  sale  followed,, 
and  the  appellant  became  the  purchaser  at  the  sum  due  upon  his  notes,  and 
the  costs  of  the  action.  The  sale  was  confirmed  and  he  received  a  deed  fronx 
the  commissioner  conveying  him  the  land. 

Not  long  after  his  pifrchase  of  the  land,  the  appellant.  King,  conveyed  it 
to  Bertha  Gallus,  wife  of  John  Gallus,  for  $1,615.42,  and  for  this  sum  she- 
gave  notes  secured  by  lien  on  the  land  After  the  sale  of  the  land  by  the 
oommlHsioner  and  its  purchase  by  King,  and  within  the  five  years  allowed 
by  section  414.  Civil  Code,  the  appellee.  Marie  Huni,  filed  her  petition  in 
the  lower  court,  seeking  to  set  aside  the  judgment  under  which  the  land  was: 
sold  by  the  commissioner,  and  setting  up  her  mortgage  lien  on  the  land,, 
asked  its  enforcement,  subject  to  the  prior  vendor's  lien  in  favor  of  appellee. 
King,  for  the  amount  of  the  three  notes  which  had  been  executed  to  him  br 
John  Gallus.  At  the  time  of  filing  her  petition  appellee  gave  the  necessary 
bond  required  of  a  nonresident  by  the  section  of  the  Code,  supra. 

The  former  action  of  King  v.  Gallus  was  redocketed  and  consolidated  with- 
the  action  brought  by  appellee,  after  appellee  filed  answer,  making  defense- 
and  setting  up  her  mortgage  debt  and  lien.  Following  the  consolidation^ 
certain  amendments  to  her  petition  were  made  by  appellee,  and  answers 
were  filed  thereto  by  King,  Gallus  and  wife,  to  which  appellee  filed  replies. 
Proof  was  taken  by  the  parties  upon  the  issues  presented  by  the  pleadings^ 
and  upon  a  submission  of  the  case  the  court  rendered  judgment  setting- 
aside  the  former  judgment  and  ordering  a  resale  of  the  land,  first  to  satisfy 
the  balance  due  appellant,  King,  upon  the  original  three  notes  executed  ta 
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him  by  John  Gallus,  and  then  to  satisfy  the  mortgage  debt  and  lien  of  the 
appellee,  and  giving  Berthn  Gallus  judgment  over  against  the  appellant. 
King,  for  the  sums  paid  by  her  on  her  purchase  of  the  land  from  him.  The 
appellants,  King,  and  Bertha  Gallus,  complain  of  that  judgment,  and  by 
this  appeal  seek  its  reversal. 

It  is  insisted  for  appellants  that  Mrs.  Gallus,  in  receiving  the  conveyance 
from  King,  was  an  innocent  purchaser,  for  which  reason  her  title  should  not 
have  been  disturbed.  Section  417,  Civil  Code,  provides  that  "the  title  of 
purchasers  in  good  faith  to  aiiy  property  sold  under  attachment  or  judgment 
.  shall  not  be  affected  by  the  new  trial  permitted  by  section  414,  except  the 
title  of  property  obtained  by  the  plaintiff  and  not  bought  of  him  in  good 
faith  by  others." 

In  Kellar  v.  Stanley,  86  Ky.,  246,  this  court,  in  defining  the  meaning  of 
that  section  of  the  Code,  said:  "By  'good  faith'  as  judicially  interpreted,  is 
meant  a  purchase  made,  not  merely  for  a  consideration,  but  also  without 
notice  to  the  purchaser,  of  an  adverse  claim  to  the  property  by  others.  For 
the  taking  of  an  estate  after  notice  of  a  prior  right  makes  one  a  mala  fide 
purchaser." 

Mrs.  Gallus  united  with  her  husband  in  the  mortgage  to  appellee,  and 
though  it  be  conceded  that  she  was  not  presumed  to  have  knowledge  of  the 
fact  that  her  husband  had  not  paid  the  mortgage  debt,  notwithstanding  do 
release  of  the  mortgage  appears  to  have  been  made  of  record,  we  find  that  it 
was  directly  averred  in  the  amended  petition  filed  by  appellee  after  the  con- 
solidation of  the  two  causes,  that  "C.  L.  King  and  Bertha  Gallus,  defend- 
ants herein,  had  notice  of  the  validity  of  plaintiff's  mortgage  and  of  her 
-debt,  and  that  it  was  an  adverse  claim  upon  the  premises  when  they  ac- 
■quired  or  attempted  to  acquire  intertsts  therein." 

We  have  been  unable  to  find  that  this  averment  was  ever  denied,  either 
by  King  or  Mrs.  Gallus,  in  the  answers  or  other  pleadings  filed  by  them. 

Consequently  it  must  be  taken  as  confessed.  This  seems  to  dispose  of  the 
first  contention  of  appellants.  It  is,  however,  further  contended  by  appel- 
lant. Bertha  Gallus,  that  she  is  entitled  to  be  substituted  to  the  lien  of  King 
lor  the  amounts  which  she  chiims  to  have  paid  him.  The  payments  alleged 
by  her  to  have  been  paid  King  on  her  purchase  of  the  land  from  him,  are 
denied  by  appellee.  The  only  witness  introduced  by  appellants  to  prove  the 
alleged  payments,  as  well  as  the  good  faith  of  the  transaction  between  Mre. 
Gallus  and  King,  was  the  husband  of  the  former,  and  as  he  was  successfully 
Impeached,  and  proved  to  be  unworthy  of  belief  upon  oath  by  a  number  of 
his  neighbors,  and  no  effort  was  made  to  sustain  his  reputation  or  other- 
wise support  his  testimony,  it  necessarily  follows  that  it  is  entitled  to  little, 
if  any.  weight. 

It  is,  furthermore,  significant  that  neither  King  or  Mrs.  Gallus  testified 
in  the  case,  though  the  latter  might  have  done  so  instead  of  her  husband. 
It  does  no  violence  to  the  rights  of  the  parties  to  infer  that  neither  King  or 
Mrs.  Gallus  could  have  denied,  or  were  willing  to  deny  that  the  latter  at  the 
time  of  her  purchase  of  the  land  had  full  knowledge  of  the  existence  of  ap- 
pellee's  mortgage,  and  that  the  debt  which  it  was  given  to  secure  had  not 
been  paid.  This  being  true,  it  would  seem  to  require  no  great  stretch  of 
faith  to  reach  the  conclusion  contended  for  by  appellee,  that  the  husband  of 
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Mrs.  Gallus  was  the  real  purchaser  of  the  land  from  King,  and  that  the  deed 
was  made  to  the  wife  for  the  purpose  of  defeating  the  mortgage  lien  of  ap- 
pellee. Under  the  facts  of  this  case,  we  do  not  think  the  doctrine  of  subro- 
gation contended  for  should  be  made  to  apply.  The  cases  relied  on  by  coun- 
sel for  appellants  to  support  this  contention  can  not,  we  apprehend,  be 
appealed  to  by  any  one  who,  like  Mrs.  Gallus,  is  not  a  purchaser  without 
notice,  or  in  good  faith.  At  most  she  could  have  legally  asked  no  more 
than  a  judgment  against  King  for  the  amount  she  paid  him  on  the  land. 
This  relief  was  given  her  by  the  lower  coilrt,  and  as  it  is  not  clnimed  that 
King  is  insolvent,  such  relief  is  as  effectual  as  if  she  had  been  6ub.stituted  to 
the  lien  given  him  by  the  judgment  appealed  from. 

We  regard  the  contention  of  appellants,  that  the  note  produced  by  appellee 
is  not  the  one  secured  by  the  mortgage,  as  being  without  support  from  the- 
evidence.  It  is  admitted  that  the  $1,000  mentioned  in  the  mortgage  was 
loaned  John  Gallus  by  appellee.  The  mortgage  recites  that  a  note  was 
given  by  Gallus  for  this  amount.  There  is  no  averment  in  the  answers  that- 
there  was  any  fraud  or  mistake  in  the  mortgage  in  that  respect. 

John  Gallus,  who  is  utterly  discredited,  as  already  stated,  was  the  only 
witness  introduced  to  contradict  appellee  as  to  the  identity  of  the  note.  It 
may  be,  indeed,  there  is  some  evidence  tending  to  show  that  a  renewal  note 
was  given  for  the  mortgage  dated  in  1^96,  to  be  used  by  appellee,  together- 
with  the  mortgage,  as  collateral  security  for  a  loan  which  she  received  of  a 
friend,  and  which  loan  she  afterwards  repaid,  and  by  reason  thereof  received 
a  return  of  the  note  and  mortgage.  The  renewal  wa8>  probably  lost,  but  if 
80,  the  special  bond  of  indemnity  given  by  appellee  will  protect  appellants 
and  John  Gallus  from  any  future  loss  upon  or  by  reason  of  the  renewal 
note.  At  any  rate,  we  do  not  think  there  is  any  doubt  from  the  evidence 
that  the  note  filed  by  appellee  is  the  one  for  which  the  mortgage  was  given, 
and  there  is  no  claim  that  the  amount  thereof  has  ever  been  paid.  It  is  clear 
that  the  obligation  secured  by  the  mortgage  was  not  in  parol,  and.  there- 
fore, limitation  can  not  defeat  appellee's  right  to  a  judgment  for  her  debt 
and  the  enforcement  of  her  mortgage  lien.  So  upon  the  whole  case  it  is  ap- 
parent that  if  appellee  had  set  up,  on  the  original  trial  of  this  action,  the 
claim  finally  presented  by  her,  she  would  have  been  entitled  to  judgment- 
for  her  debt  and  the  enforcement  of  her  mortgage  lien  subject  to  the  ven- 
dor's lien  held  by  the  appellant,  King.  It  follows,  therefore,  that  the  lower 
court  did  not  err  in  re-opening  the  case  or  in  rendering  the  judgment  ap^ 
pealed  from. 

Wherefore,  the  judgment  is  aflSrmed. 


CKNTRAL  COAL  AND  IKON  CO.  v.   PIERCE. 

(Filed  April  88,  1904-Not  to  be  reported.) 

1.  Master  and  servant— Damages— Appellee,  a  motorman  in  charge  of  a. 
train  of  coal  cars,  came  in  contact,  while  operating  his  train,  with  a  car  that 
had  been  dropped,  and  was  injured.  It  appeared  that  the  lights  on  the  oar 
were  insufficient,  and  while  they  were  known  to  be  by  appellee,  he  claims 
bis  superior  in  charge  of  them  had  promised  to  repair  them  only  a  few  day& 
before  the  accident  occurred.    This  question  and  one  as  to  whether  he  waa 
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negligent  In  occupjing  the  front  seat  with  his  back  to  the  oar  at  the  time 
of  the  accident,  were  qnestions  for  the  jury  and  their  finding  will  not  be  dla- 
Curbed,  the  evidence  supporting  the  Terdlct. 

2.  Same— It  is  not  negligence  per  se  to  operate  a  dangerous  machine  in  the 
only  way  provided  to  operate  it.  An  act  may  be  dangerous,  yet  not  be  at 
«11  negligent. 

H.  P.  Taylor  for  appellant. 

Glenn  &  Ringo  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  O'Rear. 

The  questions  tried  in  this  case  were  whether  appellee,  a  motonnan  op- 
erating a  motor  and  train  or  coal  cars  in  appellant's  mine,  was  injured  be- 
■c  luse  of  the  employer's  negligence  in  failing  to  provide  suitable  and  reason- 
ably sufficient  lights  upon  the  motor  car,  and  along  the  track,  so  that  those 
In  charge  of  the  machine  could  discover  obstacles  on  the  track  in  due  season 
to  stop  the  car  and  avoid  a  collision,  that  is,  whether  the  roaster  furnished 
the  servant  a  reasonably  safe  plnce  and  reasonably  safe  appliance-s  in  which, 
and  with  which,  to  do  his  work,  and,  whether  appellee's  contributory  negli* 
gence  was  such  that  but  for  it  the  injury  would  not  have  occurred. 

The  contention  of  appellant  is  that  the  lights  having  been  in  the  same 
<'ondition  for  some  weeks,  the  danger  from  their  Insufficiency  was  neces- 
s  irily  an  obvious  one,  apparent  alike  to  the  servant  and  master,  and  that, 
therefore,  the  former  assumed  the  danger  as  an  incident  to  his  employment. 
It  is  true  that  the  abensce  of  lights  in  a  coal  mine  is  a  thing  that  the  ox>- 
-erator  knows  as  well  as  the  f  mployer  does;  that  the  lights  on  the  motor  car 
were  insufficient,  and  that  its  operation  in  the  mine  in  its  then  condition 
Avas  dangerous  is  admitted  by  appellee  in  his  testimony.  But  he  claims  that 
his  superior,  the  electrician  in  charge  of  the  mine,  promised  only  a  few  days 
bafore  the  accident  to  replace  the  weak  light  by  repairing  and  putting  on 
the  machine  the  stronger  one  that  had  been  formerly  used.  Under  this 
promise  appellee  continued  to  use  the  machine.  Whether  the  time  that  bad 
passed  since  the  promise  and  before  the  injury  was  such  an  unreasonable 
one  that  the  servant  should  have  known  therefrom  that  the  employer  did 
n  ot  intend  to  fulfill  it,  was  submitted  to  the  jury. 

The  motor  car  was  so  constructed  that  a  seat  was  provided  at  each  end,  so 
that  the  motorman  could  be  facing  the  way  the  train  was  moving.  The  car 
was  not  turned,  but  was  operated  by  a  trolly,  reversible  as  the  familiar 
street  car  trolleys  are.  A  helper  also  accompanied  the  motorman,  and  he 
Also  was  supposed  to  ride  upon  the  motor  car.  On  the  occasion  when  ap* 
pjllee  was  hurt  by  his  train  colliding  with  a  stranded  car  which  had  been 
lost  from  a  preceding  train,  he  was  riding  on  the  front  seat  with  his  back 
in  the  diit^ction  his  train  was  going,  instead  of  being  in  the  rear  seat.  But 
hi-  contends  that  the  seats  were  only  about  twenty  inches  or  less  wide,  and 
would  not  accommodate  both  the  operator  and  helper,  and  that  one  of  them 
was  compelled  to  use  the  front  seat.  As  to  the  width  of  the  seats  the  evl- 
<lence  was  conflicting,  but  the  weight  of  it  seems  to  be  with  appellee's 
version.  Whether  his  riding  upon  the  front  seat  was  such  contributory 
jiejllgence  as  that  but  for  it  he  would  not  have  been  injured,  was  one  of  the 
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questioDg  submitted  to  the  jury;  that  It  was  a  more  dangerous  place  than 
the  rear  seat  is  manifest.  But  if  both  could  not  occupy  the  rear  seat,  and  if 
one  of  them  had  tp  sit  in  front  (and  such  was  the  custom  in  operating  that 
machine),  it  can  scarcely  <be  said  that  the  act  was  negligent,  in  the  legal 
fiignificance  of  the  term,  because  it  is  not  negligence  per  se  to  operate  a 
dangerous  machine  in  the  only  way  provided  to  operate  it.  An  act  may  be 
dangerous,  yet  not  be  at  all  negligent.  Negligent  operation  is  the  failure  to 
use  the  proper  means  at  hand,  in  a  proper  and  careful  way,  as  i)ersons  of 
ordinary  prudence  do  under  like  conditions  for  their  own  safety.  If,  how- 
ever, there  was  room  on  the  rear  seat  for  both  the  motorman  and  helper, 
and  the  motorman  voluntarily  chose  the  front  seat,  where  it  was  more  diffi- 
cult for  him  to  keep  the  track  in  view,  and  exposing  himself  needlessly  to 
increased  dangers,  then  he  would  have  been  negligent.  But  the  question  of 
contributory  negligence  was  submitted  to  the  jury.  They  found  the  fact  in 
favor  of  the  motorman. 

A  question  is  made  that  the  proximate  cause  of  the  injury  was  not  proven 
to  be  the  negligence  of  the  company  in  failing  to  provide  suitable  lights.  It  is 
contended  that  appellee's  injury  was  due  to  one  of  several  causes,  viz. :  his 
own  negligence  in  voluntarily  assuming  the  more  dangerous  of  the  two 
available  positions;  or,  the  negligence  of  his  fellow  servants  in  charge  of  the 
first  train  in  losing  their  cars  and  permitting  them  to  obstruct  the  track; 
or,  the  failure  of  the  master  to  provide  suitable  lights  upon  the  motor  car 
and  along  the  track. 

It  is  contended  that  the  rule  applies  that  where  the  evidence  shows  that 
the  injury  may  have  resulted  from  one  of  several  causes,  for  one  of  which 
the  master  is  not  liable,  there  is  a  failure  of  evidence.  It  was  upon  this 
idea  that  the  peremptory  instruction  was  moved  by  appellant.  But  this  cage 
does  not  l)elong  to  that  class.  In  no  view  of  the  case  can  it  be  said  that 
there  is  a  doubt  left  by  the  proof  as  to  the  cause  of  the  injury,  as  where 
there  was  not  an  eje  witness,  and  from  the  circumstances  various  theories 
of  equal  probability  might  be  rationally  deduced.  The  real  difficulty  is 
rather  in  determining  the  proximate  cause  of  the  accident.  When  two  or 
more  causes  culminate  in  an  event,  one  may  be  nearer  and  more  immediately 
connected  with  the  result  than  the  other.  It  is  only  when  something  occurs 
subsequent  to  the  defendant's  act,,  which  makes  it  result  in  what  would  not 
otherwise  have  happened,  that  the  latter  or  intervening  cause  is  said  to  be 
the  tfUcient  one,  and  for  the  result  of  which  the  original  actor  is  not  re- 
fiponsible  in  law.  So  far  as  the  cause  of  the  collision  is  concerned  as  affect- 
ing appellant's  liability,  it  is  not  material  how  the  obstruction  came  upon 
the  track  (admitting  it  was  not  chargeable  to  appellants'  negligence, )  for 
had  appellant  done  its  duty  in  providing  proper  lights,  the  injury  could  have 
been  prevented  by  the  means  at  hand.  This  duty  was  a  continuing  one,  as 
positive  the  instant  before  the  collision  as  at  the  first  moment  it  was  omit- 
ted. The  absence  of  the  light  made  it  impossible  for  the  motorman  to  pro- 
tect himself  in  the  operation  of  the  train  at  that  point.  In  the  sequence  of 
the  occurrences  appellant's  act  came  closest  to  the  result,  in  every  way,  and 
the  collision  was,  therefore,  the  proximate  if  not  the  natural  result  of  ap- 
pellant's negligence.  A  fair  test  of  the  efficient  cause,  would  be  to  reverse 
the  order  of  procedure,  and  say  that  this  was  an   attempt  by  appellee  to 
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charge  the  operators  of  the  first  train,  who  had  lost  the  car.  Their  answer 
would  have  been,  we  are  not  liable,  notwithstanding  our  negligence,  because 
but  for  the  intervention  of  another  independent  cause,  viz.,  appellant's 
negligence  in  failing  to  provide  lights  for  the  second  train,  our  negligence 
wuiild  have  been  harmless.  Appellant's  negligence  then  would  have  been 
an  intervening  agency  in  the  chain  of  events,  between  the  negligence  of 
those  in  charge  of  the  first  train,  and  the  collision  between  appellees'  motor 
and  the  stranded  car.  But  even  if  this  were  not  true,  and  the  two  causes- 
were  concurrent,  appellant  would  be  liable  just  the  same.  We  have  consid- 
erfil  this  phase  of  the  case  as  if  the  crews  of  the  two  so  called  trains  were 
fellow  servants,  a  fact  not  nece&sary  to  be  determined.  Whether  appellee's 
own  negligence  was  a  controlling  feature  in  the  matter  has  already  been 
disposed  of.  The  Instructions  were  altogether  as  favonible  to  appellant  as. 
it  was  entitled  to. 

Perceiving  no  error  prejudicial  to  appellant's  substantial  rights  the  judfc- 
ment  is  afiSnned,  with  damages. 


UTTER,  ADAMS  &  ALLEN  v.  SMITH,  &c. 
(Filed  April  28,  1904— Not  to  be  reported. ) 

1.  Service  of  process— Proof— In  an  action  by  defendants  in  a  judgment  to 
enjoin  its  collection  on  the  idea  that  no  service  of  process  was  had  upon 
them,  it  was  error  in  the  trial  court  to  sustain  the  prayer  of  the  petition 
where  the  oflBcer,  whose  return  showed  the  process  had  been  served,  was  dead 
and  one  of  the  parties  testified  that  if  the  summons  had  been  served  upon 
him  he  had  no  recollection  of  it,  the  other  testifying  that  it  had  not  been 
served  upon  him,  it  may  be  supposed  that  he  is  as  likely  to  be  mistaken  a» 
was  the  officer  in  making  the  return. 

2.  Same— When  a  judgment  has  been  rendered  upon  process  duly  returned 
executed,  by  one  authorized  to  servo  summons,  the  court  should  not  set  it> 
aside  unless  the  evidence  is  clear,  positive  and  convincing  that  it  was  ob- 
tained  by  fraud  of  plaintiffs  or  mistake  of  the  officer  in  executing  the  sum- 
mons. 

W.  F.  Hall  and  R.  L.  Greene  for  appellants. 

J.  6.  Forrester  for  appellees. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  1st  day  of  August,  1892,  the  appellants.  Utter,  Adams  &  Allen, 
filed  a  petition  against  appellees.  M.  D.  Smith  &  Co.,  composed  of  M.  D. 
Smith  and  W.  Z.  Gilbert,  to  recover  ol  them  $891.31.  balance  due  on  a  store 
account.  On  the  same  day  process  was  issued  from  the  clerk's  office  to  be 
served  upon  appellees,  the  defendants  therein.  On  the  6th  day  of  August, 
1892,  this  process  was  returned  with  the  following  endorsement: 

"Executed  by  handing  the  both  of  the  defendants  a  true  copy  of  this  8um> 
mons,  this  the  6th  day  of  August,  1692. 

"A.  L.  COLDIRON.  S.  H.  C, 
**By  WM.  H.  HALL,  D,  S." 

This  action  was  continued  to  the  February  term,  1898,  and  at  that  term 
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this  order  was  made:  "Bule  against  plaintiff  to  file  itemized  acco ant  and 
oontinued  to  the  August  term.''  At  that  term  a  judgment  was  rendered 
against  the  defendants,  appellees  here,  by  default. 

It  appears  that  In  that  year  appellants  made  an  assignment  for  the  ben- 
efit of  their  creditors,  and  nothing  was  done  in  the  way  of  collecting  this 
judgment  until  the  year  18d8,  when  execution  was  Issued  thereon,  and  sood 
after  the  issual  of  the  execution,  and  within  that  year,  the  appellees  filed 
this  action  to  enjoin  the  collection  thereof,  alleging  that  they  did  not  owe 
the  appellants  anything,  and  Chat  they  had  never  been  served  with  process 
in  that  action,  and  afterwards,  by  an  amendment,  alleged  that  the  judg- 
ment referred  to  was  procured  by  the  fraud  of  appellants,  Utter,  Adams  & 
Allen;  that  they  unlawfully  and  fraudulently  procured  Wm.  H.  Hall,  the 
deputy  sheriff,  to  enter  the  return  endorsed  on  the  summons,  copied  above. 
And  also  that  the  deputy  sheriff,  if  he  intended  to  mean  by  his  endorsement 
on  that  summons,  that  he  had  executed  it  on  the  appellees,  it  was  a  mistake 
on  his  part,  as  the  summons  was  never  served  upon  them,  or  either  of  them, 
in  that  action.  Appellants  controverted  these  allegations,  and  on  the  trial 
the  lower  court  sustained  the  prayer  of  the  appellees,  and  vacated  the  judg- 
ment referred  to,  and  appellants  have  appealed. 

By  section  3760  of  the  Kentucky  Statutes  It  is  provided:  "Unless  in  a 
direct  proceeding  against  himself  or  his  sureties,  no  fact  officially  stated  by 
an  officer  in  respect  of  a  matter  about  which  he  is  by  law  required  to  make 
a  statement  in  writing,  either  in  the  lorm  of  a  certificate,  return,  or  other- 
wise, shall  be  called  in  question,  except  upon  the  allegation  of  fraud  in  the 
party  benefited  thereby,  or  mistake  on  the  part  of  the  officer." 

It  is  alleged  in  the  petition  that  the  endorsement  on  this  summons  by  the 
officer  wns  procured  by  the  fraud  of  appellants,  but  the  record  does  not  show 
a  scintilla  of  evidence  to  support  this  allegatiuii.  The  proof  shows  that 
Hall,  the  deputy  sheriff,  is  dead,  and  there  in  no  pi<oof  that  he  made  a  mis- 
ttike  in  making  that  return.  The  appi'llee,  Smith,  stiys  that  no  summons 
was  served  upon  him,  and  GilL)ert  says  that  if  it  was  served  upon  him,  he 
has  no  recollection  of  it.  It  is  just  as  likely  that  Smith  was  mistaken  in 
his  rceollectiun  about  this  matter  as  the  deputy  sheriff  was  indorsing  his 
return.  Appellees  introduced  some  little  proof  to  show  chat  the  deputy 
sheriff  drank  to  excess  at  times.  The  statements  offered  in  evidence  by  the 
attorney  for  appellees,  with  reference  to  a  conversation  he  had  with  the 
deputy  sheriff  in  his  lifetime  concerning  his  return  on  this  summons,  and 
also  his  recollection  of  the  testimony  of  the  deputy  sheriff  in  another  case, 
with  reference  to  a  return  on  a  summons  in  that  case,  were  clearly  Incom- 
I>etent.  But  even  if  competent,  they  would  have  no  weight  upon  the  ques- 
tion at  issue. 

When  a  judgment  has  been  obtained  upon  process  duly  returned  executed 
by  one  who  is  conceded  to  be  a  person  authorised  to  execute  it,  the  court  should 
not  set  aside  such  a  judgment  unless  the  evidence  is  clear,  positive  and  con- 
vincing that  it  was  obtained  by  the  fraud  of  the  plaintiffs  or  by  the  mistake 
of  the  officer  in  executing  the  summons.  Otherwise  judgments  settling  the 
rights  of  the  parties  and  giving  remedies  for  the  enforcement  of  these  rights 
could  never  be  regarded  as  permanent,  but  would  be  liable  to  be  set  aside 
and  the  rights  settled  thereby  be  re-opened,  when  the  facts,  not  only  apper- 
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taiDing  to  the  servloe  of  the  sunmons,  but  the  merits  of  the  oontroTeny* 
had  been  forgotten,  or  rendered  unavailing  by  reason  of  the  death  of  the 
parties  or  their  witnesses.  We  are  of  the  opinion  that  there  is  a  failure  of 
proof  on  the  part  of  appellees. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  herewith. 


MOORE  V.  MAUNEY. 

(Filed  April  28,  1904— Not  to  be  reported. ) 

Land— Patents—Conflict  in  boundary— Where  there  is  a  conflict  of  bound- 
ary betw*!en  two  adjoining  tracts  of  land,  the  owner  of  each  tract  claiming 
title  from  the  Commonwealth,  the  one  hnivng  the  elder  patent  is  entitled  to 
the  conflicting  boundary,  in  the  absence  of  a  showing  by  the  one  holding 
the  junior  patent,  of  having  acquired  title  to  -the  lap  by  an  adverse  posses- 
sion of  fifteen  years. 

R.  S.  Crawford  for  appellant. 

Sharp  &  Siler  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellant,  Rhoda  A.  Moore,  brought,  this  action,  alleging  that  she 
was  the  owner  and  in  possession  of  a  tract  of  110  acres  of  land,  which  she 
described  by  meets  and  bounds,  lying  in  the  county  of  Whitley ;  and  that 
the  appellee.  Bird  Mauney,  under  a  fictitious  claim  of  ownership  had  tres- 
passed thereon  and  had  illegally  and  without  right  cut  and  removed  tjiei*^ 
from  certain  valuable  timber,  and  asked  that  he  be  enjoined  from  further 
depredations  on  her  property;  and  that  her  title  thereto  might  be  quieted  by 
a  judgment.  The  defendant,  in  his  answer,  denit^d  the  allged  trespass,  and 
averred  tliat  the  land  from  which  the  trees  were  cut  was  covered  by  his  title 
papers  and  he  was  the  owner  and  in  possession  thereof,  reciting  the  bound- 
ary of  his  holdings.  Plaintiff  replied  that  the  boundary  claimed  by  the  de- 
fendant, covered  a  part  of  her  tract  of  land  and  alleged  that  her  vendor,  G. 
D.  Moore,  and  plaintiff's  grantor,  G.  G.  Mauney,  were  the  owners  of  the 
adjucent  tracts  of  land;  and  that  more  than  .fifteen. years  before  the  institu- 
tion of  this  action,  they  had  agreed  upon  the  division  line  claimed  by  her 
between  the  two  tracts  of  Innd;  and  that  she  and  those  under  whom  she 
claims  had  bwn  in  the  peaceable,  adverse,  continuous  and  uninterrupted 
possession  theriHjf  for  more  than  fifteen  years  before  the  defendant's  forcible 
and  wrongful  entry,  and  plead  that  the  defendant  l)e  estopped  from  ques- 
tioning her  claim  or  title  thereto.  A  rejoinder  put  in  issue  the  affirmative 
allegations  of  the  reply.  It  appears  from  the  p)t>adings,  exhibits  and  evi- 
dence in  the  record  that  a  patent  was  granted  to  John  Edwards,  as  assignee 
of  William  Oflield,  for  a  tract  of  one  hundred  and  fifty  acres  of  land  in  Oc- 
tober, 1824,  on  Duncan's  branch,  a  fork  of  Spring  creek  in  Whitley  county; 
and  that  on  the  15th  of  April,  1845,  a  patent  was  granted  to  Samuel  Witt,  as 
assignee  of  Bailey  Freeman,  for  fifty  acres  of  land  adjoining  the  tract  pat- 
ented to  Edwards;  and  that  these  two  tracts  were  subsequently  conveyed  to 
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O.  6:  Mauney,  the  father  of  the  appellant,  and  were  by  him  sold  and  oon- 
Teyed  to  his  son,  the  defendant,  Bird  Manney.  It  also  appears  that  on  the 
80th  of  May,  1887,  G.  D.  Moore  patented  a  tract  of  one  hundred  and  ten  acres 
-of  land,  which,  after  his  death,  was  sold  under  decree  of  the  Whitley  Circuit 
Court,  and  purchased  by  the  appellant. 

It  appears  from  the  map  and  survey  made  by  the  surveyor  of  Whilley 
-county,  under  an  order  of  the  court  in  this  case,  that  the  patent  granted  to 
G.  D.  Moore  covers  about  twenty- five  acres  of  the  land  included  in  the  older 
grants  to  Edwards  and  Bird  now  owned  by  the  appellee;  and  that  this  is  the 
land  in  controversy.  A  small  part  of  this  twenty-five  acres  had  been  en- 
closed  and  in  the  possession  of  the  appellant  and  those  under  whom  she 
•claims  for  about  eleven  years,  but  the  greater  part  of  it  was  unfenced  and 
wild  land.  As  the  land  in  controversy  had  been  patented  by  appellee's  ven- 
■dors  many  years  before  the  entry,  survey  or  patent  of  appellant's  vendor,  it 
Is  plain  that  she  acquired  no  title  by  virtue  of  the  patent  issued  to  G.  D. 
Moore  in  1887.  in  so  far  as  it  conflicts  with  the  older  grants.  Appellant 
4Beeks  to  es(5ape  the  force  of  thU  fact  by  alleging  that  G.  G.  Mauney,  appel- 
lee's grantor,  orally  agreed  with  G.  D.  Moore,  at  the  time  he  was  having  his 
land  warrants  surveyed,  upon  the  division  line  between  the  two  tracts  of 
land  claimed  by  appellant;  and  that  pursuant  to  this  agreement  this  line 
was  marked  between  their  respective  places,  and  had  ever  since  been  recog- 
nized as  the  true  division  line  between  the  parties.  There  is  no  claim  that 
-any  writing  or  memoranda  was  made  of  the  agreement,  or  that  any  consid- 
eration was  paid  to  appellee's  vendor  for  the  twenty- five  acres  of  land  in 
■dispute,  which  were  clearly  covered  by  his  title  papers.  The  chief  witness 
to  establish  this  alleged  parol  agreement  entered  into  more  than  fifteen  years 
before  the  institution  of  this  suit,  is  a  brother  in-law  of  the  plaintiff,  and 
his  statements  on  this  point  are  flatly  contradicted  by  the  testimony  of  the 
■only  witness  who  was  present  at  the  time  and  who  is  now  alive.  And  it 
seems  to  us  that  the  circumstances  under  which  the  alleged  parol  agreement 
is  claimed  to  have  been  entered  into,  render  such  an  ogreeiiient  on  the  i)art 
•of  Mauney  wholly  improbable.  He  held  the  possession  and  legal  title  to  the 
land  in  controversy.  Whilst  Moore  at  that  time  was  simply  taking  the  pre- 
liminary steps  to  acquire  title  to  adjacent  vacant  land  owned  by  the  State. 
The  record  contains  no '  suggestion  why  Mauney  should,  without  considera- 
tion, have  consented  that  Moore  should  patent  land  which  had  already  been 
patented  nearly  sixty  years  before  by  his  remote  grantor. 

We,  therefore,  conclude  that  appellant  has  failed  to  establish  the  alleged 
parol  agreement  by  a  preiXDnderance  of  the  evidence,  and  the  judgment  is 
■affirmed. 


McGUIRE,  &c.  V.  WHITT. 

(Filed  April  28,  1904— Not  to  be  reported.) 

1.  Lands— Contracts— Title  bond— Where  a  title  bond  covenanted  to  convey 
title  upon  payment  of  $300  to  be  done  "in  work  as  a  mechanic  on  a  mill  at 
reasonable  rates  for  a  millwright,  said  work  to  be  performed  at  any  time 
within  five  years,"  where  the  work  of  building  the  mill  was  abandoned  by 
the  vendors,  though  the  vendee  was  willing  and  ready  at  all  times  within 
the  time  fixed  in  the  title  bond  to  perform  the  work,  it  was  error  not  to  direct 
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the  oonveyaoce  of  the  laod  upon  the  payment,  within  a  reasonable  time  to 
be  fixed  by  the  order  of  court,  of  the  amount  of  the  consideration,  less  |160» 
the  amount  of  labor  and  building  material  furnished,  and  which  it  waa 
agreed  might  go  as  a  credit  on  the  title  bond. 

9.  Title  bond— Though  a  title  bond  can  not  take  the  place  of  a  recorded 
deed,  and  is  insufficient  to  pass  the  legal  title,  it  gives  the  holder  an  equi> 
table  right  superior  to  a  claim  of  title  upon  the  part  of  a  purchaser  or  cred- 
itor with  notice. 

W.  D.  O'Neal,  Jr..  and  H.  G.  Sullivan  for  appellants. 

Thos.  B.  Brown  for  appellee. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 

This  action,  when  instituted,  was  one  in  ejectment  brought  by  Mary  J. 
Mathers  and  her  husband,  William  Mathers,  against  John  Whitt  and  W.  G. 
Whitt  to  recover  the  possession  of  ten  acres  of  land  described  in  the  petition,, 
which  the  Whitts  were  charged  with  wrongfully  withholding  from  her  and 
claiming  as  their  own,  notwithstanding  her  sole  ownership  of  the  same. 

The  answer  of  the  Whitts  denied  her  title  and  averred  that  John  Whit|^ 
was  the  owner  of  the  land  by  purchase  from  N.  B.  McGuire  and  Luke  Mc* 
Guire,  the  father  and  brother  of  Mary  Mathers,  made  May  14,  1877,  they 
being  at  that  time  the  owners  of  the  land,  and  having  the  possession  thereof; 
that  the  McGuires  then  executed  to  John  Whitt  a  title  bond  wherein  they 
covenanted  to  convey  to  him  by  deed  of  general  warranty  the  land  in  ques- 
tion upon  the  discharge  by  him  of  the  consideration  therefor,  which  waa 
1300,  and  was  to  be  paid,  as  stipulated  in  the  bond,  by  the  vendees  '*in  work 
as  a  mechanic  on  a  mill  at  reasonable  rates  for  a  millwright,  said  work  to 
be  performed  at  any  time  within  five  years  from  this  date  (May  14.  1877),  at 
the  pleasure  of  Luke  McGuire."  The  title  bond  was  filed  with  and  made  a 
part  of  the  answer. 

It  was  admitted  by  the  answer  that  no  part  of  the  consideration  mentioned 
In  the  title  bond  was  ever  paid  by  John  Whitt  in  work  upon  the  mill,  for 
the  reason  that  the  building  thereof  was  abandoned  by  his  vendors,  N.  B. 
and  Luke  McGuire.  though  it  was  averred  that  he  was  at  all  times,  within 
the  five  years,  ready  and  willing,  and  that  he  offered  to  perform  as  a  mill- 
wright, the  work  which  he  agreed  to  do  in  payment  for  the  land.  And 
further,  that  though  no  work  was  done  by  him  in  building  u  mill,  John 
Whitt  did  furnish  material  and  perform  labor  amounting  altogether  to  1160, 
in  erecting  a  dwelling  house  for  Luke  McGuire  on  his  land,  which  both  N. 
B.  and  Luke  McGuire  agreed  might  go  as  a  payment  and  be  credited  upon 
the  consideration  for  the  land  mentioned  in  the  title  bond. 

It  was  also  averi*ed  in  the  answer  that  N.  B.  McGuire  and  Luke  McGuire 
had  never  made  John  Whitt  a  deed  of  conveyance  as  provided  by  the  bond» 
though  he  was  entitled  to  the  same,  and  the  time  within  which  it  was  to  be 
made  had  long  since  expired;  that  though  no  deed  had  passed  from  the  Mc- 
Guires to  John  Whitt,  he  and  W.  G.  Whitt  to  whom  he  conveyed  the  land 
after  his  purchase  of  it,  had  continued  in  the  actual  possession  thereof  from 
the  date  of  the  title  bond  down  to  the  time  of  the  filing  of  the  answer,  ad- 
versely to  all  persons,  which  was  alleged  to  have  been  known  to  Mary 
Mathers,  and  all  other  parties  to  this  action,  all  the  while.    It  was  further 
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averred  in  the  answer  that  John  Whltt,  or  his  vendee,  W.  G.  Whltt,  was  and 
Is  ebtitled  to  a  deed  to  the  land  as  stipulated  in  the  bond,  without  further 
payment  on  the  land  than  the  1160  in  labor  and  material  furnished  Luke 
MoGnire. 

The  statutes  of  champerty  and  limitation  were  also  pleaded  and  relied  on 
in  bar  of  the  action,  and  the  answer  made  a  counterclaim  against  the 
Iklathers,  N.  B.  McGuire,  his  wife,  Eliza  MoGuire,  and  Luke  McGuire,  to 
the  end  that  the  court  mi^ht  require  a  conveyance  by  proper  deed  of  the 
land  in  controversy  from  N.  B.  and  Luke  McGuire  to  John  Whitt  or  hla 
Tendee,  and  their  title  quieted;  or  if,  in  the  opinion  of  the  chancellor,  that 
•oould  not  be  done,  that  they  might  recover  for  certain  lasting  and  valuable 
improvements  which  they  had  in  good  faith  made  upon  the  land,  whereby 
its  vendible  value  had  been  enhanced  at  least  11,600. 

Mary  and  William  Mrithers,  by  reply,  traversed  the  averments  of  the  an- 
swer, counterclaim  and  cross  petition,  and  an  answer  was  filed  to  the  cross 
action  by  Eliza  McGuire,  wife  of  N.  B.  McGuire,  but  both  N.  B.  McGuire 
■and  Luke  MoGuire  died  some  time  after  the  filing  of  the  answer  of  John  and 
W.  G.  Whitt.  It  also  appears  that  Mary  Mathers,  William  Mathers,  her  hus- 
band, John  Whitt  and  Eliza  McGuire  all  died  during  the  pendency  of  the 
action,  but  that  the  Mathers  left  no  children  surviving  them,  their  only 
tjhild  having  died  in  infancy.  Orders  of  revivor  seem  to  have  been  duly  en« 
tered,  and  the  heirs  at  law  of  the  deceased  persons  made  parties  to  the 
action.  Some  of  the  new  parties  filed  necessary  pleadings,  and  additional 
pleadings  by  way  of  rejoinder  and  amendment  were  later  filed,  after  which 
the  cause  was  transferred  to  the  equity  docket. 

By  the  separate  answer  of  Eliza  McGuire  she  denied  that  her  husband,  N. 
B.  McGuire,  or  her  son,  Luke  MoGuire,  owned  the  land  in  controversy  at 
the  time  of  its  attempted  sale  by  them  to  John  Whitt,  or  that  they  ever  Held 
the  title  to  same,  but  averred  that  it  was  owned  by  her  under  title  derived 
•from  her  brother,  John  Rogers,  Jr.  The  chancellor  rendered  judgment  di» 
missing  the  petition,  and  also  the  counterclaim  and  cross  petition,  without 
prejudice,  but  allowed  appellee  their  costs,  and  from  that  judgment  all  the 
parties  have  appealed. 

Owing  to  the  confused  state  of  the  pleadings  and  the  insuflBciency  of  the 
-evidence  we  find  it  hard  to  pass  upon  and  correctly  decide  the  questions 
presented  by  the  appeal.  It  appears,  however,  that  N.  B.  McGuire  and 
Eliza,  his  wife,  in  1888,  moved  upon  a  sixteen  hundred  acre  tract  of  land  in 
Lawrence  county,  of  which  the  ten  acres  in  controversy  was  a  part,  and  that 
^hey  continued  to  live  upon  this  land  until  their  death,  though  much  of  it 
was  sold  in  parcels  from  time  to  time.  The  title  to  the  entire  sixteen  hun- 
dred acres,  and  several  other  contiguous  tracts,  seems  to  have  been  for  years 
held  by  one  John  Rogers,  Jr.,  a  bachelor  brother  of  Eliza  McGuire.  In  1858, 
Rogers,  by  proper  instrument,  which  was  duly  recorded,  appointed  Henry 
McGuire,  a  son  of  Eliza  and  N.  B.  McGuire,  bis  attorney  in  fact,  to  take 
'Charge  of,  sell  and  convey  his  lands.  Much  of  it  was  sold  by  Henry  Mci 
Guire.  In  1868,  he,  as  attorney  in  fact  for  Rogers,  for  a  recited  considera- 
tion of  18,000,  sold  and  conveyed  by  deed  to  J.  C.  Waller,  of  Louisville,  the 
sixteen  hundred  acre  tract  of  land  upon  which  his  parents  lived,  and  soon 
lihereafter  Waller,  by  deed,  expressing  the  Fame  consideration,  conveyed  the 
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same  land  to  Henry  MoGuire  In  his  indiyidual  right.    Henry  McGuire  died 
in  ISeii  unmarried  and  childless. 

Under  the  Revised  Statutes,  section  1,  chapter  30,  then  in  force,  the  land 
to  which  Henry  held  title  went  to  his  father,  N.  B.  McGuire,  alone.  By  an 
act  of  the  legislature,  adopted  F&bruai7  9,  1874,  the  law  was  amended  so  a» 
to  provide  that  the  real  estate  of  a  person  dying  intestate  and  leaving  no 
children  or  their  descendants,  shall  descend  to  his  father  and  mother,  if  both 
are  living,  one  moiety  each.  (Section  1,  chapter  81,  General  Statutes,  sub- 
section a,  section  1398,  chapter  39,  Kentucky  Statutes.) 

It,  therefore,  appears  from  the  record  that  at  the  time  of\hls  death  in  1861^ 
Henry  McGuire  held  the  legal  title  to  the  sixteen  hundred  acres  of  land 
upon  which  is  parents  resided,  and  that  by  his  death  his  father,  N.  B.  Mc- 
Guire, became  invested  with  the  title  to  the  exclusion  of  the  mother  and  alt' 
others.  It  is  admitted  that  the  ten  acres  of  land  sold  by  him  to  John  Whttt 
was  included  in  the  boundary  of  the  sixteen  hundred  acre  tract.  It  further- 
appears  that  after  the  death  of  Henry  McGuire  no  sale  or  conveyance  waa 
made  of  any  part  of  the  land  left  by  him,  and  which  went  to  his  father, 
before  the  sale  of  the  ten  acres  to  John  Whitt;  it  follows  that  at  the  time  or 
the  sale  to  him  of  the  parcel  in  controversy,  which  was  May  14,  1877,  N.  B. 
MoGuire  held  the  legal  title  thereto.  It  is  disclosed  by  the  record  that  in 
1887,  N.  B.  McGuire,  by  deed  of  that  date,  conveyed  the  sixteen  hundred 
acre  tract  to  Rogers  Wright,  and  the  latter  on  that  day,  by  proper  deed,  con- 
veyed the  same  land  to  Eliza  MoGuire,  wife  of  N.  B.  McGuire.  The  conoid 
eration  expressed  in  each  of  these  deeds  was  |1. 

In  1£J  .  N.  B.  and  Eliza  McGuire,  by  deed,  conveyed  the  same  land  ta 
their  daughter,  Mary  Mathers,  the  consideration  being  also  $1.  And  in 
1892,  the  latter  and  her  husband  instituted  this  action,  as  stated,  to  recover 
the  land  in  controversy  of  John  Whitt,  who  in  the  meantime  bad  conveyed 
it  to  his  son.  the  appellee,  W.  G.  Whitt.  It  is  manifest  that  appellanta 
claim  the  land  in  controversy  under  both  N.  B.  and  Eliza  McGuire,  or- 
through  the  title  which  the  former  received  at  the  death  of  his  son,  Heniy, 
and  thereafter  attempted  to  pass  through  Wright  to  Eliza  McGuire,  thence 
to  their  daughter,  Mrs.  Mathers,  at  whose  death  it  descended  to  the  appel- 
lants, her  heirs  at  law,  subject  to  appellee's  equity.  Having  thus  acquired 
title,  appellants  will  not  be  heard  to  say  that  N.  B.  McGuire  was  not  the- 
holder  of  the  legal  title  to  the  land  in  controversy  when  he  sold  it  to  John^ 
Whitt  and  executed  to  him  the  title  bond. 

Though  a  title  bond  can  not  take  the  place  of  a  recorded  deed,  and  is  in- 
suflQcient  to  pass  the  legal  title,  it  gives  the  holder  an  equitable  right,  su- 
perior to  a  claim  of  title  upon  the  part  of  a  purchaser  or  creditor  wltb 
notice.  (Perry,  &c.  v.  Trimble,  25  Ky.  Law  Rep.,  796;  Baldwin,  &c.  ▼. 
Crow,  86  Ky.,  679;  Low  &  Whitney  v.  Blincoe,  10  Bush,  381;  Lane  v.  Mar- 
tin, 23  Ky.  Law  Rep.,  488.) 

All  the  vendees,  immediate  or  remote,  of  N.  B.  McGuire  are  in  the  attltude- 
of  purchasers  from  him,  and  are  to  be  treated  as  having  notice  of  the  pre- 
vious sale  made  by  him  to  John  Whitt,  and  of  the  existence  of  the  title 
bond.  Besides,  they  are  charged  with  knowledge  of  Whltt's  poBsesston  of 
the  land,  which  has  continued  ever  since  May  14,  1877.  Furthermore,  it  ap- 
pears from  the  record  that  they  are  Insisting  upon  a  specific  performance  ot 
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the  contract  of  sale,  by  asking  judgment  against  the  estate  of  John  Whitt 
and  a  Hen  upon  the  land  for  the  amount  of  tho  consideration  expressed  in 
the  title  bond.  The  only  remaining  question  Is  as  to  the  amount  yet  unpaid 
of  the  consideration.  The  fact  that  N.  B.  and  Luke  McGulre  abandoned 
their  purpose  of  erecting  the  mill,  and  thereby  prevented  John  Whltt  from 
paying  for  the  land  with  his  labor,  could  not  relieve  him  of  the  payment  of 
the  oonslderntlon  altogether.  It  has  not  been  shown  that  he  sustained  any 
damage  by  loss  of  time  or  of  work.  We  think,  however,  that  It  would  be 
but  just  to  allow  as  a  credit  upon  the  amount  of  the  purchaes  money  yet 
due  upon  the  land  the  1150  earned  by  John  Whltt  In  carpenter's  work  upon 
the  building  of  Luke  McGulre.  It  appears  to  have  been  understood  between 
him  and  his  vendors  that  It  should  be  so  applied,  and  equity  requires  that  It 
be  done.  We  are  of  opinion,  therefore,  that  the  chancellor  erred  In  dismis- 
sing the  petition. 

The  api)ellee.  W.  G.  Whltt,  will  be  entitled  to  a  conveyance  of  the  land 
according  to  the  terms  of  the  bond,  upon  the  payment  by  him  into  court 
within  a  reasonable  time,  to  be  fixed  by  its  order,  of  the  consideration  named 
in  the  bond,  with  Interest  from  May  14,  1882,  subject  to  a  credit  of  9160  as  of 
that  date.  If  the  appellants  fail  to  execute  a  deed  of  proper  conveyance 
upon  the  payment  of  the  purchase  money,  the  conveyance  may  be  made  by 
the  commissioner.  Upon  tlui  other  hand,  if  appellee  fails  or  refuses  to  pay 
the  purchase  money  due  upon  the  land,  judgment  may  be  entered  therefor 
and  a  lien  given  upon  the  land  to  secure  its  payment,  to  be  enforced  by  sale 
of  the  land  for  the  amount  due  and  costs.  The  conclusions  herein  expressed 
render  a  decision  of  the  questions  of  champerty  and  limitation  unnecessary* 
In  our  opinion,  neither  defense  was  available  In  this  case. 

Wherefore,  the  judgment  is  reversed  on  both  the  original  and  cross  appeal 
and  remanded  for  further  proceedings  consistent  with  this  opinion. 
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(Filed  April  28,  1904.) 

Corporations  —  Directors  —  Removal  of  treasurer—  Liability— Appellant 
O'Neal  was  elected  treasurer  of  the  appellee  corporation  at  the  first  meeting 
of  the  board  of  directors,  June  K,  1901.  A  by-law  of  the  corporation  provided 
that  the  treasurer  ''shall  be  elected  at  the  annual  meeting  of  the  board  of 
directors  In  September  in  each  yeur,  who  shall  hold  his  office  until  the  next 
annual  meeting  or  until  his  successor  was  elected."  No  election  was  held 
in  September,  1901.  He  was  removed  from  his  oflSce  by  the  directors  with- 
out cause,  January  29,  19i2.  His  salary  was  $1,200  per  year,  for  which  he 
sues.  Held— That  under  the  by-laws  of  the  company  and  under  section  542, 
Kentucky  Statutes,  regulating  corporations,  the  board  of  directors  had  the 
right  to  remove  him  at  any  time  without  cause  and  are  not  liable  for  dam- 
ages  for  so  doing. 

Geo.  Doniphan,  W.  S.  Pryor  and  J.  B.  Minor  for  appellant. 

Byron  &  Hargett  for  appellee. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle. 
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The  appellant,  C.  E.  O'Neal,  sued  the  appellee,  the  F.  A.  Neider  Co.,  a 
oorporatlon  engaged  in  the  business  of  manufacturing  carriage  supplies  and 
trimmings,  to  recover  salary  alleged  to  be  due  him  as  its  treasurer  from 
January  29,  1902,  to  September  of  that  year,  at  the  rate  of  11,200  per  annum. 

It  was  averred  in  tlie  petition  that  appellant  was  elected  to  the  office  in 
question  June  8,  1901,  by  appellee's  board  of  directors,  and  that  his  term  of 
office  should  have  continued  until  the  time  fixed  by  the  articles  of  incor- 
poratfon  for  the  next  annual  election,  which  was  required  to  be  held  in  Sep- 
tember of  the  succeeding  year,  and  that  he  accepted  the  offioe  at  a  salary  of 
11,200  per  annum,  notwithstanding  which  thn  board  of  directors,  without 
cause,  removed  him  from  office  on  January  29,  1902;  that  he  was  willing 
and  offered  to  continue  in  and  do  th«  work  of  the  office  until  the  annual 
election  in  September,  1902,  but  was  not  permitted  to  do  so,  and  was  thereby 
thrown  out  of  employment  and  unable  to  get  work,  though  he  made  a  dili- 
gent effort  to  do  so. 

Appellee  filed  a  demurrer  to  the  petition,  which  was  sustained  by  the 
lower  court  and  the  petition  dismissed,  and  from  that  judgment  this  appeal 
was  prosecuted.  It  appears  that  the  first  meeting  of  the  stockholders  after 
the  organization  of  the  appellee  company,  was  held  June  8,  1901,  at  which 
time  a  board  of  directors  was  elected  and  by-laws  adopted.  At  that  meeting 
appellant  was  elected  treasurer,  and  at  once  entered  upon  the  discharge  of 
his  duties,  continuing  to  serve  until  January  29,  1902,  at  which  time  he  was, 
at  a  regular  meeting  and  by  formal  action  of  the  board  of  directors,  removed 
from  office,  and  another  elected  to  the  vacancy. 

A  by-law  of  the  appellee  company  provides  that:  *'The  board  of  directors 
at  its  annual  meeting  in  September  in  each  year  shall  elect  from  their  own 
members  a  president,  vice-presidpnt,  secretary  and  treasurer,  which  officers 
shall  hold  their  respective  offices  until  the  next  annual  election,  or  until 
their  successors  have  been  elected  and  qualified."    *    ♦    * 

No  election  was  held  by  the  board  of  directors  in  September,  1901,  as  should 
have  been  done,  nor  does  it  appear  that  the  minutes  of  the  meeting  of  June 
8,  1901  indicate  that  the  officers  then  elected  were  to  continue  in  office  until 
September,  1903.  It  would  seem  therefore,  that  appellant  was  elected  at  that 
meeting  for  the  time  Intervening  between  that  date  and  the  date  for  the 
succeeding  September  election,  1901,  and  as  there  was  no  election  held  in 
September  of  that  year,  and  no  contract  is  alleged  employing  him  specially 
for  a  longer  period,  it  would  further  seem  that  his  continuance  in  office  was 
without  any  fixed  tenure  after  the  time  at  which  an  election  ought  to  have 
been  held  in  September,  1901.  If  so,  we  are  of  opinion  that  appellant  can 
not  complain  on  account  of  being  discharged  at  any  time  subsequent  to 
September,  1901,  unless  he  avers  that  he  had  a  special  contract  with  appellee 
to  remain  in  its  employment  longer,  which  he  has  not  done. 

In  Cook  on  Stock  and  Stockholders,  section  711,  it  is  said:  ''Sometimes, 
however,  the  charter  or  statutes  authorize  and  empower  the  stockholders  to 
remove  directors  at  any  time." 

In  Clark  and  Marshall  on  Private  Corporations,  volume  8,  section  666,  it 
Is  said :  "In  some  jurisdictions  there  are  statutes  expressly  giving  the  stock- 
holders power  to  remove  directors,  or  other  officers,  at  any  time,  or  to  re- 
move them  for  cause,  and  such  power  may  be  reserved  by  a  by-law  if  it  is 
not  inconsistent  with  the  charter  or  general  law." 
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And  we  may  add  that  such  power  of  removal  may  be,  and  often  is,  conferred 
In  the  same  way  upon  the  directors,  especially  where  the  right  to  elect  or 
Appoint  the. other  officers,  such  as  president,  treasurer,  etc.,  Is  vested  in 
them  instead  of  beinur  reserved  to  the  stockholders. 

In  second  edition.  Am.  and  Eng.  Ency.  of  Law,  volume  2,  page  816,  the 
authors  says:  ** The  removal  of  the  officers  of  private  corporations  is  gen- 
erally governed  by  local  statutes  or  corporate  by-laws." 

The  appellee  seems  to  have  adopted  no  by-law  on  this  subject  other  than 
the  one  already  quoted,  which  provides  that  the  officers  elected  by  the  board 
■of  directors  shall  "hold  their  respective  offices  until  the  next  annual  elec- 
tion, or  until  th€ir  successors  have  been  elected  and  qualified,"  and,  as  we 
liave  already  indicated,  there  was  no  election  of  officers  held  by  appellee's 
board  of  directors  in  September  succeeding  the  organization  of  the  corpora- 
tion as  provided  by  its  charter.  We  find,  however,  that  it  is  provided  by 
flection  649,  Kentucky  Statutes,  that  *'when  the  articles  are  filed  and  re- 
corded as  provided,  and  the  license  tax  imposed  is  paid  to  the  State,  the 
corporation  shall  be  deemed  to  be  organized  for  the  purpose  of  transacting, 
promoting,  or  ctirrying  on,  the  business  or  purpose  for  which  it  was  created; 
and  shall  thereupon  become  a  body  corporate,  and  be  known  by  its  corporate 
name,  and  as  such  may  adopt  nnd  use  a  corporate  seal ;  and  shall  have  power 
to  *    *    *  appoint,  remove  and  elect  officers,"  etc.,  etc. 

We  are  of  opinion  that  this  statute  gave  appellee's  board  of  directors  the 
right  to  discharge  appellant  at  any  time  without  cause  and  without  render- 
ing itself  liable  in  damages,  unless  in  so  doing  it  violated  a  contract,  under 
which  he  had  the  right  to  continue  longer,  which  we  think  was  not  the  case 
here. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


MANN  AND  MORRIS  v.  COMMONWEALTH. 
(Filed  April  29,  l«Oi.) 

1.  Criminal  law— Plea  in  bar— Two  offenses  committed  on  same  occasion 
—Where  parties  enter  a  dwelling  house  in  the  night  time  with  intent  to 
commit  a  felony,  and  the  occupant  is  awakened  wliile  the  burglars  are  tak- 
ing money  from  his  pants  pockets,  and  they  shoot  and  wound  him,  the  fact 
that  they  have  been  indicted  and  convicted  for  the  shooting  and  wounding 
in  a  separate  indictment,  does  not  constitute  a  bar  to  an  indictment  for  the 
burglary  committed  on  the  same  occasion. 

2.  l^nnecessary  averments  in  indictments— The  burglary  being  completed 
when  the  parties  entered  the  house  with  intent  to  commit  a  felony,  the  fact 
that  the  indictment  contained  allegations  as  to  what  they  did  after  they  en- 
tered the  house  being  surplusage,  although  competent  to  show  the  intent  of 
the  parties,  do  not  constitute  any  part  of  the  offense  for  shooting  and  wound- 
ing, the  two  offenses,  though  committed  on  the  same  occasion,  being  sep- 
arate and  distinct  from  each  other. 

J.  M.  Collins  for  appellants. 

N.  B.  Hays  and  Loraine  Mix  for  appellee. 

Appeal  from  Mason  Circuit  Court. 
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Opinion  of  the  oourt  by  Judge  Hobson. 

Appellants,  Thomas  Mann  and  Edward  Morris,  were  indicted  and  con- 
victed of  burglary,  their  punishment  being  fixed  at  confinement  in  the  peni- 
tentiary for  ten  years.  The  proof  shows  that  they,  in  company  with  one 
Charles  Sanders,  went  from  Maysville  in  a  buggy  about  ten  miles  to  the 
house  of  John  B  Farrow,  or  near  it,  and  there  tied  their  horse  and,  after 
entering  the  house  through  the  window  in  the  night  time,  proceeded  to  rob 
Farrow  by  taking  some  money  that  was  in  his  pants  pocket.  Some  noise 
they  made  waked  up  Mrs.  Farrow,  who  roused  her  husband,  and  thereupon 
the  defendants,  or  one  of  them,  shot  Farrow  in  the  arm,  and  also  in  the 
back.  The  same  grand  jury  that  found  the  indictment  for  burglary  also 
found  an  indictment  against  them  for  shooting  Farrow,  and  on  this  last 
Indictment  they  were  tried  and  convicted.  Mann  appealed  to  this  court, 
and  that  judgment  was  affirmed.  (Mann  v.  Commonwealth,  ante,  1064.) 
When  arraigned  on  the  charge  of  burglary  they  pleaded  the  conviction  under 
the  indictment  for  the  shooting  of  Farrow  in  bar  of  the  proceeding. 

While  the  indictment  on  the  charge  of  burglary  contains  some  unnecessary 
averments  as  to  the  larceny  committed  by  them  after  they  entered  the  house, 
it  is  a  charge  only  of  burglary,  the  allegations  as  to  the  stealing  of  the 
money  by  putting  Farrow  in  fear  and  shooting  him  being  apparently  only 
added  to  illustrate  the  felonious  intent  with  which  the  defendants  entered 
the  house,  as  charged  in  the  indictment.  The  burglary  was  complete  when 
the  felonious  entry  was  made,  and  the  defendants  might  have  been  indicted 
and  convicted  therefor,  although  they  had  stolen  nothing  in  the  house  or 
committed  no  other  crime  after  they  entered  it.  The  allegations,  therefore, 
of  the  indictment  as  to  what  they  did  after  they  entered  the  house  are  sur- 
plusage; although  the  facts  so  alleged  might  be  properly  given  in  evidence 
beforo  the  jury  on  the  trial  to  show  the  intent  with  which  the  entry  was 
made.  These  averments  are  simply  statements  of  evidential  matter,  which 
shoulf^  have  been  omitted  from  the  indictment. 

Burglary  is  defined  as  "the  breaking  and  entering  in  the  night  of  another's 
dwelling  house  with  intent  to  commit  a  felony  therein."  (1  Bishop  on 
Criminal  Law,  section  550.)  '*If  a  man  in  the  night  time  breaks  into  a 
dwelling  house,  intending  to  commit  therein  some  act  which  in  law  is  felony, 
he  is  guilty  of  burglary  whether  he  succeeds  in  doing  what  he  meant  or 
not."    (1  Bishop  on  Criminal  Law,  section  437.) 

It  is  insisted,  however,  for  appellants  that  the  defendants  entered  the 
house  to  steal  the  money,  and  that  the  entry  of  the  house,  the  stealing  of 
the  money  and  the  shooting  of  Farrow  were  all  one  transaction,  done  in 
pursuance  of  one  intent,  and  that  out  of  it  the  Commonwealth  can  not  carve 
two  offenses.  In  support  of  this  view  we  are  referred  to  a  number  of  au- 
thorities. Thus  in  Fisher  v.  Commonwealth,  64  Ky.,  211,  where  the  de- 
fendant by  the  same  act,  and  with  the  same  intent,  took  a  horse,  wagon  and 
harness,  it  was  held  that  an  acquittal  of  stealing  the  horse  was  a  bar  to  an 
indictment  for  the  stealing  of  the  wugon  and  harness,  and  the  rule  was  ap- 
plied that,  out  of  one  transaction  committed  with  the  same  intent,  two 
offenses  coufd  not  l>e  carved.  The  same  rule  was  applied  in  Triplett  v. 
Commonwealth,  84  Ky.,  193,  whero  an  acquittal  of  the  offense  of  burglary 
was-  held  a  bar  to  a  prosecution  for  a  laroeny,  forming  part  of  the  same  trans' 
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aotloo.  The  court  said :  "  At  oommuD  law,  In  an  Indictment  for  burglary,  a 
count  might  be  added  for  the  larceny  when  there  had  been  an  actual  taking, 
and  it,  therefore,  resulted  that  an  acquittal  of  the  burglary  with  intent  ta 
steal  constituted  no  bar  to  a  prosecution  for  the  actual  theft.  Without  the 
intention  to  commit  a  felony,  the  mere  fact  of  breaking  would  not,  at  com- 
mon law,  constitute  a  burglary;  and  when  the  intent  to  steal  is  charged 
and  the  party  acquitted,  it  would  seem  that  a  subsequent  indictment  for 
grand  larceny,  with  the  same  facts  developed  on  the  trial,  would  be  placing 
the  accused  in  jeopardy  the  second  time  for  the  same  offence.  The  weight, 
of  authority,  we  are  aware,  is  adverse  to  such  a  view  of  the  question,  but 
the  whole  reason  and  philosophy  of  the  law,  as  well  as  justice  to  the  accused, 
require  a  different  ruling. ' ' 

In  Hevera  v.  State,  84  S.  W. ,  948,  it  was  -held  by  the  Texas  court  that 
a  conviction  for  assault  with  intent  to  kill  was  a  bar  to  an  indictment 
for  robbery  committed  in  the  same  transaction.  But  none  of  these  cases  are- 
precisely  in  point  here.  It  is  misleading  to  say  that  the  shooting  of  Farrow 
and  the  burglarious  entry  of  the  house  were  committed  in  the  same  transac- 
tion in  the  sense  in  which  this  term  is  used  by  the  authorities.  ( Bishop  on- 
Criminal  Law,  volume  1,  section  1060. )  Thus  in  the  Fisher  case  the  one  act 
of  the  defendant  was  the  taking  of  the  horse,  wagon  and  harness;  but  here^ 
there  were  two  acts  of  the  defendant,  the  burglarious  entry  of  the  house  and* 
the  shooting  of  Farrow  in  the  house  after  this  act  had  terminated.  These  are 
no  more  one  transaction  than  if  the  defendants  had  successively  shot  two  dif- 
ferent persons  in  the  same  difDculty.  The  shooting  of  Farrow  could  not  have- 
been  set  out  in  a  second  part  of  the  indictment  for  burglary,  or  joined  with 
that  charge.  The  robbery  of  the  person  by  putting  him  in  fear  was  not 
complete  before  the  assault  with  intent  to  kill  was  committed ;  so  therefore^ 
neither  the  Trlplett  case  nor  the  Hevera  case  apply. 

In  the  case  before  us  the  entry  into  the  house  was  for  the  purpose  of  theft. 
The  shooting  of  Farrow  came  about  because  he  waked  up,  and  was  nothing* 
more  than  a  new  offense,  which  the  commission  of  the  offense  intended,  in- 
duced the  defendants  to  comiuit.  It  is  no  more  one  transaction  than  it. 
would  be  if  the  defendants  had  set  fire  to  the  house  after  robbing  it,  to  con- 
ceal the  evidence  of  their  crime,  or  had  shot  Farrow's  son  as  they  escaped,  to- 
prevent  his  being  a  witness  against  them. 

In  Teat  v.  State,  2i  Am.  Rep.,  70S,  two  men  were  wounded  mortally  by- 
two  almost  simultaneous  shots  fired  by  the  defendant  and  another  lying  in 
ambush.  It  was  held  that  a  conviction  for  the  killing  of  one  of  the  men  was. 
not  a  bar  to  an  indictment  for  the  killing  of  the  other.  In  State  v.  Nash,  41 
Am.  Rep.,  72,  the  defendant  fired  twice  in  quick  succession  upon  a  crowd  of 
persons,  wounding  one  at  the  first  shot  and  another  at  the  second.  It  wa& 
held  that  a  conviction  for  the  wounding  of  the  first  was  not  a  bar  to  an  in- 
dictment for  the  wound ihg  of  the  second.  In  Jones  v.  St^te,  14  Am.  St. 
Rep.,  570,  the  defendant  wounded  two  men  in  the  same  difficulty.  The  con- 
viction for  one  was  held  no  bar  for  a  prosecution  for  the  other.  (McCoy  v. 
State,  46  Ark.,  141;  Augustine  v.  State,  62  S.  W.,  77;  Winn  v.  State*- 
89  Wis.,  671;  Greenwood  v.  State,  64  Ind.,  260;  Ashton  v.  State,  31  Tex 
Crim.,  42;  Samuels  v.  State,  25  Tei:.  C.  C,  688.)  Other  cases  are  also  col- 
lected in  a  note  to  State  v.  Nash,  41  Am.  Rep. ,  475.    Referring  to  this  line  ot 
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•cases,  Mr.  Bishop,  in  the  last  edition  of  his  work  on  Criminal  Law,  section 
1061,  says:  "Obviously  there  is  a  difference  between  one  volition  and  one 
transaction.  And  on  a  view  of  our  combined  authorities,  there  is  little 
room  for  denial  that  in  one  transaction  a  man  may  commit  distinct  offenses 
■ot  assault  or  homicide  upon  different  persons,  and  be  separately  punished  for 
«ach." 

So  in  American  and  English  Encyclopaedia  of  Law,  volume  17,  page  €08, 
It  is  said :  "A  putting  in  jeopardy  for  one  c^ct  is  no  bar  to  a  prosecution  for 
a  separate  and  distinct  act,  merely  because  they  are  so  closely  connected  in 
point  of  time  that  it  is  impossible  to  separate  the  evidence  relating  to  them 
on  the  trial  for  the  one  of  them  first  had." 

It  has  been  held  that  if  a  man  burns  a  dwelling  house  and  thereby  takes 
the  life  of  one  of  the  inmates,  he  can  not,  after  being  convicted  of  arson,  be 
«l8o  convicted  of  murder;  and  so  it  has  been  held  that  if  a  man  by  the  same 
blow  wounds  two  men  or  kills  two  by  the  same  discharge  of  a  gun,  a  con- 
viction for  the  wounding  or  killing  of  one  will  bar  a  prosecution  for  the 
wounding  or  kiUing  of  the  other;  but  on  this  subject  the  authorities  are 
divided.  (Bishop's  New  Criminal  Law,  sections  1058-1061.)  The  ruling  in 
the  arson  case  is  put  on  the  ground  that  the  force  which  the  defendant 
started  destroyed  the  house  and  killed  the  person  without  any  further  action 
or  new  impulse  from  him.  The  ruling  in  the  cases  where  two  persons  are 
wounded  or  killed  by  the  same  act,  is  put  in  part  on  the  ground  that  the 
wounding  or  killing  of  both  might  be  charged  in  one  indictment,  and  in 
part  on  the  ground  that  there  was  no  new  Impulse  or  act  on  the  pa.t  of  the 
defendant.  But  in  the  case  before  us  the  defendant  could  not  be  prosecuted 
under  one  indictment  for  the  burglary  and  the  shooting  of  Farrow.  Here 
there  was  a  new  volition  on  the  part  of  the  defendant  and  a  new  force  set  in 
motion  by  him,  after  the  burglary  was  complete.  If  he  can  not  be  prosfcuted 
in  separate  indictments  for  the  two  offenses,  it  r,.^sults  that  although  he  com- 
mitted both,  one  beginning  after  the  other  was  completed,  and  being  the  re- 
sult of  a  separate  volition  as  well  as  a  new  force,  the  constitutional  provision 
forbidding  his  being  twice  punished  fur  one  offense  will  not  operate  to  shield 
him  from  punishment  for  a  separate  and  Independent  offense,  simply  because 
it  was  followed   in  close  succession  by  another  offense  which  he  committed. 

Judgment  affirmed. 

Whole  court  sitting. 


ZIMMERMAN  v.  BROOKjS. 

CARTER  COUNTY  v.  BROOlvS.  &c. 

(Filed  April  20,  1004.) 

1.  New  county— Mistake  In  boundary— The  act  of  the  genenil  assembly 
approved  February  9.  1004,  creating  the  county  of  Beckham,  is  not  void  by 
reason  of  the  fact  that  the  boundary  lines  given  in  the  act  will  not  close. 
The  act  must  be  treated  like  a  patent  and  will  not  be  rejected  as  void  be. 
-cause  of  a  mistake  In  one  of  the  calls,  if  from  the  whole  act  what  was  meant 
■ctLii  be  reasonably  determined.  The  rule  is  that  the  court  will  inspect  the 
whole  act,  and  if  the  actual  Intention  of  the  legislature  can  thus  be  ascer* 
taiued,  the  false  description  will  be  rejected,  or  words  substituted  in  the 
place  of  those  used  by  mistake  so  as  to  give  effect  to  the  law. 
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2.  CoDstitoitioDal  oondltioDS— By  the  provlBioDs  of  sections  68  and  64  of  th» 
Constitution  the  following  conditions  must  be  complied  with  before  a  new- 
county  can  be  formed:  first,  no  county  from  which  any  part  of  the  territory 
is  taken,  must  be  reduced  to  less  area  than  400  squate  miles;  second,  the  new 
county  must  be  of  not  less  area  than  400  square  miles;  third,  the  boundary 
line  of  the  new  county  must  not  pass  within  less  than  ten  miles  of  the< 
county  seat  of  any  county  from  which  a  portion  of  its  territory  is  taken; 
fourth,  no  county  from  which  any  part  of  its  territory  Is  taken  shall  be  re- 
duced to  less  than  13,000  inhabitants;  tlfth,  the  new  county  must  coutain^ 
not  less  than  12,000  inhabitants.  If  any  of  these  conditions  are  wanting,  the- 
act  is  no  violation  of  the  Constitution. 

8.  Parties  who  may  sue— Allegations— Demurrer— Any  county  whose  rights 
are  affected  by  an  act  creating  a  new  county,  or  any  taxpayer  of  such  county,, 
may  complain  and  insist  upon  their  constitutional  protection  against  the 
increased  burdens  which  the  formation  of  the  new  county  may  intail,  and  it 
was  error  in  the  lower  court  to  sustain  a  demurrer  to  the  peititon  of  Zim- 
merman, a  resident  of  Carter  county,  and  the  petition  of  Carter  county, 
alleging  that  by  the  creation  of  the  new  county  of  Beckham,  the  area  of 
Carter  county  would  be  reduced  to  less  thnn  400  square  miles  and  its  popu- 
lation to  less  than  12,000,  and  that  the  new  county  would  contain  less  area 
than  400  square  miles  and  less  than  12.000  inhabitants. 

4.  Legislative  determination— Constitutional  restrictions— Invasion  of  pri* 
vate  rights— Whilst  the  legislature  has  a  large  discretion  in  deciding  upon 
all  matters  of  legislation  not  prohibited  by  the  Constitution,  yut  where  pri- 
vate rights  are  involved,  a  statute  is  void  that  is  in  violation  of  the  Consti- 
tutional limitations  on  the  power  of  the  legislature,  and  in  such  case  it  1& 
the  province  of  the  courts  to  determine  w^hether  these  limitations  have  beeu 
violated  by  the  legislature. 

R.  C.  Burns,  W.  C.  Hall)ert  and  H.  Clay  Brown  for  appellants. 

Theobald  &  Theobald  and  J.  W.  Lusby  for  appellees. 

Appeals  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

The  last  general  assembly  passed  an  act,  which  was  approved  by  the  gov^ 
ernor  on  February,  9,  1904,  entitled  "An  act  creating  the  county  of  Beck- 
ham."    The  first  section  of  the  act  is  in  these  words: 

"Section  1.  That  the  county  of  Beckham  be,  and  the  same  is  hereby 
created,  and  the  boundary  lines  thereof  are  established  as  follows:  Begin- 
ning on  three  black  oaks  by  the  counly.  or  old  State  road,  the  comer  of 
John  Keid's  and  Wilburn  Hnll's  and  Marion  Oldfield's  land,  being  ten  and 
one  half  miles  by  survey  frouj  Grayson,  the  present  county  seat  of  Carter 
county,  Kentucky;  thence  S.  12  degrees  6  minutes  JfZ.  86,740  feet  to  a  small 
locust;  thence  S.  56  degrees  W  2,871  feet  to  a  black  oak  near  the  open  fork 
of  Big  Gimlet,  thence  N.  4  degrees  »0  minutes  W.  19,860  feet  to  a  white  oak 
on  Mauck  Branch,  so  as  to  exclude  William  Binion*s  house;  thence  with 
the  act  of  1869,  approved  January  26,  IS69,  making  Elliott  county;  thence- 
with  Mauck  Ridge  to  the  corner  uf  Rowan,  Elliott  and  Beckham  counties; 
thence  N.  70  degrees  6  minutes  W.  14,466  feet;  thence  N.  26  degrees  16  min- 
utes W.  70,157  to  the  point  near  Briery  creek;  thence  due  N.  31,480  feet; 
thence  N.  9  degrees  15  minutes  E.  65,297  feet;  thence  due  S.  12,238  feet  to 
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«  small  hickory  and  oak  on  top  of  Three  Prong  ridge;  thence  S.  6  degrees 
19  minutes  W.  68,628  to  the  point  of  beginning." 

The  second  section  makes  Olive  Hill  the  county  seat.  The  third  section 
divides  the  county  into  five  magisterial  districts  and  gives  the  boundary  of 
-each.  The  fourth,  fifth,  sixth  and  seventh  sections  provide  for  the  organiza- 
tion of  the  county  and  makes  the  act  take  effect  from  its  passage.  Appellee 
Brooks  was  appointed  by  the  governor  county  judge  of  Beckham  county 
pursuant  to  the  act,  and  appellant  Zimmermin,  on  March  4,  1({04,  filed  this 
suit  to  test  its  validity.  He  alleged  that  the  county  of  Beckham  was  created 
■out  of  parts  of  the  counties  of  Carter,  Elliott  and  Lewis;  that  the  part  taken 
from  Carter  county  leaves  it  with  only  about  250  square  miles;  that  the 
<^ounty  line  between  Beckham  county  and  Carter  runs  within  less  than  ten 
miles  of  the  county  seat  of  Carter  county;  that  Elliott  county,  before  any 
territory  was  taken  from  it,  had  a  less  area  than  400  square  miles,  and  was, 
by  the  net,  reduced  to  far  less  than  that.  He  prayed  judgment  declaring  the 
act  void  and  restmining  Brooks  from  acting  as  county  judge  of  Beckham 
■county.  Brooks  demurred  to  the  petition.  The  county  of  Carter  then  ap- 
peared in  the  action,  and  moveil  to  file  its  petition,  in  which  it  sought  the 
same  relief  as  Zimmerman.  It  alleged  that  the  matters  involved  were  of 
general  interest  to  the  inhabitants  of  Carter  county,  and  of  importance  to 
It;  that  it  was  created  in  the  year  1836;  was  authorized  to  sue  and  be  sued, 
and  had,  since  its  creation,  been  in  existence  with  regular  county  officers; 
that  at  the  time  the  act  creating  Beckham  county  was  enacted,  the  area  of 
Carter  county  was  854  square  miles,  the  area  of  Lewis  county  454  square 
miles,  and  Elliott  county  274;  that  the  line  of  Beckham  county  runs  within 
six  miles  of  Grayson,  the  county  sent  of  Carter  county,  and  within  seven 
miles  of  Yanceburg,  the  county  seat  of  Lewis  county;  that  the  area  of  Beck- 
ham county  does  not  exceed  286  square  miles  and  that  Lewis  county  is  re- 
duced by  the  act  establishing  the  county  of  Beckham  to  800  square  miles, 
Elliott  county  to  234  square  miles;  that  the  population  of  Beckham  county 
Is  less  than  12,000;  that  the  population  of  Carter  and  Elliott  is  reduced  by 
the  establishment  of  Beckham  county  to  less  than  12,(K)0  people,  Elliott 
having  at  the  time  only  in  all  10,387  inhabitants;  that  the  act  creating 
Beckham  county  was  unwarranted  by  the  Constitution,  and  that  thereby 
oonfusion  would  be  caused  in  the  affairs  of  Carter  county,  and  it  would  be 
prevented  from  collecting  its  taxes,  and  the  county  officers  would  be  ob- 
structed in  the  discharge  of  their  duties,  thus  disturbing  the  affairs  of  the 
county  and  producing  a  multiplicity  of  suits.  It  prayed  that  the  act  be  de- 
clared unconstitutional,  and  that  the  defendant,  Brooks,  who  was  a  resident 
of  Carter  county,  Olive  Hill  being  in  that  county  at  the  passage  of  the  act 
referred  to,  be  enjoined  from  acting  as  county  judge.  The  court  sustained 
a  demurrer  to  Zimmerman's  petition,  refusing  to  allow  the  petition  of  Car- 
ter county  to  be  filed,  or  to  allow  it  to  be  made  a  party  to  the  action.  He 
thereupon  dismissed  the  petition,  and  the  two  appeals  t)efore  us  were  taken. 
In  the  briff  filed  by  the  counsel  for  appellee,  it  is  said:  "The  appellee  does 
not  wish  to  discuss  or  raise  any  points  of  minor  importance  as  to  the  suffi- 
ciency of  appellant's  petition,  but  to  proceed  at  once  to  the  consideration  of 
the  all  important  question  to  the  people  most  interested,  namely,  the  con- 
stitutionality of  the  act  creating  the  county  of  Beckham.'* 
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We  shall  proceed,  therefore,  to  settle  the  case  on  its  merits,  as  it  is  of  grave 
Importaoce  to  all  parties  coDcemed  to  haye  the  validity  of  the  act  settled, 
before  liabilities  are  incurred  for  county  buildings,  taxes  are  levied,  or  other 
steps  taken  in  the  organization  of  the  proposed  county.  It  is  insisted  for 
Appellants  that  the  boundary  of  the  county,  as  given  in  the  flrst  section  of 
the  act,  will  not  close,  and  in  fact,  takes  in  part  of  the  State  of  Ohio.  But 
taking  the  act  as  a  whole,  there  seems  to  be  enough  in  it  to  show  what  was 
meant;  for  the  third  section  gives  minutely  the  boundary  of  each  of  the  five 
magisterial  districts  by  natural  objects,  and  by  putting  these  districts  to- 
gether the  mistake  in  the  call  of  one  of  the  lines,  if  there  is  one,  can  be 
readily  discovered  and  corrected.  The  act  must  be  treated  like  a  patent,  and 
will  not  be  rejected  as  void  because  of  a  mistake  in  one  of  the  calls,  if  from 
the  whole  act  what  was  meant  can  be  reasonably  determined.  The  rule  is 
that  the  court  will  inspect  the  whole  act,  and  if  the  actual  intention  of  the 
legislature  can  thus  be  ascertained,  the  false  description  will  be  rejected  or 
words  substituted  in  the  place  of  those  used  by  mistake,  so  as  to  give  effect 
to  the  law ;  thus  south  may  be  read  for  north,  or  east  fur  west  in  a  call  where, 
from  the  act  as  a  whole,  the  mistake  is  apparent;  for  it  is  a  matter  of  com- 
mon knowledge  that  mistakes  of  this  character  are  sometimes  made  in 
transcribing.  (Palms  v.  Shewano  County,  61  Wis.,  211;  Kabun  County  v. 
Haversham  County,  79  Ga.,  248.)  In  the  latter  case  the  word  "river"  in  the 
enrolled  bill  was  read  "ridge,"  it  being  manifestly  a  clerical  error.  It  is 
not  presumed  that  the  legislature  intended  to  include  in  the  county  part  of 
the  State  of  Ohio.  The  calls  may  be  reversed  as  one  line  in  the  survey  is  of 
as  much  dignity  as  another,  and  if,  on  all  the  facts,  a  mistake  in  one  of  the 
calls  is  manifest,  the  actual  intention  of  the  legislature  should  not  for  this 
reason  \ie  disregarded.     (Creech  v.  Johnson,  26  Ky.  Law  Rep..  667.) 

The  constitutional  objection  to  the  act  is  more  serious.  Section  63  of  the 
Constitution,  which  is  part  of  its  provisions  defining  the  powers  of  the  legis- 
lative department,  contains  the  following:  "No  new  county  shall  be  created 
by  the  general  iissembly  which  will  reduce  the  county  or  counties,  or  either 
of  them,  from  which  it  shall  be  taken,  to  less  area  than  40()  square  miles; 
nor  shall  any  county  be  formed  of  less  area;  nor  shall  any  boundary  line 
thereof  pass  within  less  than  ten  miles  of  any  county  seat  of  the  county  or 
counties  proposed  to  be  divided." 

Section  64  further  provides:  ♦  ♦  *  "Nor  shall  any  new  county  be  estab- 
lished which  will  reduce  any  county  to  less  than  1*2,000  inhabitants,  nor 
shall  any  county  be  created  containing  a  less  population. " 

It  is  earnestly  maintained  for  appellee  that  the  constitutional  restrictions 
as  to  area  and  population  or  location  of  the  county  line  are  for  the  guidance 
of  the  legislature,  and  that  when  the  legislature  hos  determined  these  ques- 
tions by  passing  the  act  creating  the  county,  it  is  incompetent  for  the  courts 
to  inquire  into  the  correctness  of  the  legislative  findings.  In  support  of  this 
view  we  are  referred  to  a  number  of  authorities.  Thus  in  DeCamp  v.  Eve. 
land,  19  Bark.,  81,  the  constitutional  provision  was  that  no  new  county 
should  be  thereafter  erected  unless  its  population  should  entitle  it  to  a  mem- 
ber in  the  legislature.  It  was  held  that  the  population  of  the  county  at  the 
time  the  act  was  passed  controlled,  and  not  its  population  at  the  last  cen- 
sus; that  it  would  be  presumed  the  legislature  had  enough  before  it  to  justify 
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Ha  ooDolusioD  on  the  faots;  the  defendanti  who  bad  been  oonvicted  of  a  roiff- 
demeanor  in  the  new  county,  did  not  offer  to  show  that  the  county  did  not 
in  fact  have,  At  the  time  of  ItH  creation,  the  requisite  population.  This  caao 
was  approved  in  Bumsey  v.  People,  19  N.  Y.,  41,  which  was  similar  in  its 
facts,  and  the  act  was  there  sustained;  but  in  the  subsequent  case  of  Lan* 
ning  V.  Carpenter,  20  N.  Y.,  447,  the  act  was  held  invalid  because  it  violated 
a  provision  of  the  Constitution  forbidding  a  change  in  the  assembly  districta 
until  after  the  next  enumeration.  In  Luscher  v.  Scites,  4  W.  Vn.,  11,  the 
bill  was  by  a  taxpayer  to  restrain  the  collection  of  taxes  levied  by  the  county 
of  Lincoln  to  pay  debts  it  had  created,  on  the  ground  that  the  ace  form- 
ing the  county  was  in  violation  of  a  constitutional  provision  much  the  8am» 
as  ours.  The  bill  was  dismissed,  although  the  allegations  were  substantially 
the- same  as  in  the  case  before  us,  the  court  holding  the  legal  presumption 
was  that  when  the  legislature  passed  the  act  all  the  necessary  facts  wer& 
shown  to  its  satisfaction,  and  that  the  court  could  not  go  behind  the  legisla- 
tive finding.  Further  on  in  the  opinion  the  judgment  is  also  rested  on  the 
ground  that  if  the  plaintiffs'  action  could  be  maintained,  every  other  tax- 
payer had  the  same  right  of  action,  and  there  might  be  conflicting  judg- 
ments, and  the  debts  of  the  county  created  in  the  erection  of  the  public 
building  might  be  left  unpaid.  This  case  was  followed  in  Farquharson  v. 
Yeargin,  24  Wash.,  549,  where  the  allegation  was  that  the  new  county  had 
not  the  requisite  population.  In  re  Short,  47  Kan.,  260.  the  defendant  wba 
convicted  of  manslaughter  and  then  took  out  a  writ  of  habeas  corpus  on  the 
ground  that  the  county  in  which  he  was  convicted  did  not  have  the  requisite 
area  under  the  Constitution  and,  therefore,  the  act  creating  it  was  void,  al- 
though the  county  had  been  in  existence  for  years.  The  Constitution  re- 
quire^ the  county  should  have  not  less  than  432  square  miles  and  it  was 
alleged  that  the  county  had  only  480  H  square  miles.  It  was  held  that  the 
county  was  at  least  a  de  facto  public  corporation;  that  its  existence  could 
not  be  collaterally  questioned  and  that  the  validity  of  the  act  creating  it 
could  only  be  assailed  in  a  direct  proct^edlng.  To  the  same  effect  is  ex  parte 
Benfro,  112  Mo.,  591,  and  in  that  opinion  other  previous  cases,  holding  th» 
same  rule,  are  referred  to.  On  the  other  hand,  in  Tennessee,  where  they 
have  a  similar  constitutional  provision,  in  a  number  of  cases  it  has  been 
held  that  if  the  act  creating  a  county  is  in  violation  of  the  Constitution,  it 
may  be  declared  void  by  the  court.  Thus  in  Bradley  v.  Powell  County,  2 
Humph.,.  42S,  the  fact  being  disputed,  the  chancellor  had  a  survey  made  to 
show  what  the  truth  was.  Upholding  its  power  to  act  in  the  premises,  the 
court  said:  "The  convention  of  the  State  which  framed  the  Constitution, 
thought  proper  to  place  restrictions  upon  the  power  of  the  legislature  to 
establish  new  counties;  and,  of  consequence,  any  attempt  to  do  so  contrary 
to  the  restrictions,  is  a  void  exercise  of  power  which  can  and  must  be  stopped 
by  the  judicial  department  of  the  State.  There  Is  no  other  place  to  which 
an  appeal  can  be  made,  and,  if  the  court  can  not  interfere,  the  Constitu- 
tion, if  violated,  Is  a  dead  letter." 

This  case  was  followed  In  Gotcher  v.  Burrows,  9  Humph.,  685;  Maiuy 
County  V.  Lewis  County,  1  Swann.,  286;  Brldgenor  v.  Rogers,  1  Cold.,  259; 
Humphreys  County  v.  Houston  County,  4  Baxt.,  698.  In  Brldgenor  v. 
Rogers,  the  court's  conclusions  of  law  were  as  follows: 
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^^Ist.  A  oitiieii  and  taxpayer  of  a  county  from  which  a  portion  of  its  terri- 
tory is  taken  to  form  a  new  county,  may  file  a  bill  to  inquire  into  the  validity 
of  the  act  creating  the  new  county,  if  he  does  so  before  the  new  oountx 
becomes  so  organissed  as  to  become  a  political  organization. 

*'2d.  A  county  in  its  corporate  character,  whose  territory  has  been  reduced' 
below  6d6  square  miles,  or  her  qualified  voters  below  1,000,  may  come  into  a 
court  of  equity  even  after  a  new  county  has  been  organized,  and  have  her 
territory  or  voters  restored  to  her  by  decree  of  the  court;  and  this  is  so. 
whether  the  territory  or  voters  have  been  reduced  by  the  formation  of  a  new 
county  or  by  changing  the  line  and  attaching  a  portion  of  one  county  ta 
another. 

*'3d.  Before  a  portion  of  a  new  county  will  be  restored  to  the  county  fromt 
which  it  was  taken,  it  must  clearly  appear  by  an  actual  measurement  of  the- 
territory  of  the  old  county  and  an  enumeration  of  its  voters,  that  her  con- 
stitutional rights  have  been  invaded." 

In  Wisconsin  the  same  rule  is  followed  under  a  similar  constitutional  pro- 
vision. In  Attorney  General  v.  Merriman,  6  Wis.,  22,  the  court,  in  answer 
to  the  argument  that  the  legislative  finding  is  conclusive,  said:  *'As  a  gen- 
eral rule,  courts  undoubtedly  always  presume  in  favor  of  the  constitution- 
ality of  an  act  of  the  legislature,  and  in  a  doubtful  case,  will  sustain  it.  But 
how  can  that  presumption  be  entertained  in  a  clear  case,  when  the  act  ia 
expressly  forbidden  by  the  language  of  the  Constitution  F  The  reasoning,  if 
it  proves  anything,  proves  too  much.  For  it  is  manifest  the  same  presump* 
tion  would  arise  in  favor  of  an  act  of  the  legislature  dividing  a  county  of 
an  area  of  400  or  600  square  miles.  Suppose  the  legislature  should  pass  an 
act  dividing  Waukesha,  Walworth  or  Green  county,  each  of  which  coantiea 
contains  sixteen  townships,  must  not  the  same  presumption  arise?  Must 
not  the  court  presume  that  the  legislature,  in  dividing  the  county,  passed 
upon  the  question  of  fact,  and  hold  that  the  law  was  valid f  This  applies  a 
fair  test  to  the  soundness  of  the  argument.  It  places  it  in  a  strong  light  to 
show  more  strilfringly  where  it  leads.  Of  course  it  would  practically  abro- 
gate n  provision  of  the  Constitution." 

In  State  v.  IJorsey  County,  28  Ark.,  878,  a  writ  of  quo  warranto  was  filed 
by  the  attorney  general  against  the  county,  in  answer  to  which  the  county 
pleaded  that  it  was  created  by  an  act  cutting  off  portions  of  Lincoln  and 
other  counties.  To  this  the  plaintiff  replied  that  by  taking  off  the  portion 
of  territory  cut  from  Lincoln  county  by  the  act,  it  was  reduced  to  less  than 
€00  square  n>iles,  contrary  to  the  Constitution.  The  defendants  demurred  to 
the  replication.  The  demurrer  was  overruled  and  it  was  held  that  certain 
evidence  may  controvert  a  statute,  but  it  must  be  of  equal  grade  and  char- 
acter with  the  law  itself,  as  for  instance,  some  other  oflQcial  record  or  official 
surveys  or  map  of  which  the  court  should  take  ofiScial  notices. 

In  Woods  V.  Henry,  55  Mo.,  660;  State  v.  St.  John,  21  Kan.,  427;  Garfield 
V.  Brayton,  33  Iowa,  16,  it  was  held  that  the  court  will  take  judicial  notice 
of  the  boundaries  of  counties  and  their  area,  and  if  an  act  reduces  a  county 
below  the  constitutional  limit  or  creates  a  county  having  a  less  area  than 
allowed  by  the  con.<«titution,  it  is  void,  and  will  be  so  declared.  (State  v. 
Scott,  17  Mo.  521;  Perry  v.  State,  9  Wis.,  19.)  In  Board  of  Commissionera 
V.  Spltler,  13  Ind.,  235;  Board  of  Commissioners  v.  State,  147  Ind  ,  497,  and 
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Wright  V.  Hnwkins,  28  Tex.,  469,  it  was  also  held  that  the  courts  will  take 
judicial  notice  of  the  area  of  counties. 

It  will  thus  be  seen  that  the  conclusions  reached  by  the  courts  are  more 
harmonious  than  the  reasons  given  for  them.  The  two  New  York  cases  re- 
ported in  1ft  Barbour  and  19  N.  Y.,  were  criminal  prosecutions  in  which  the 
Invalidity  of  the  act  creating  the  county  was  relied  on  collaterally;  and  in 
the  Missouri  and  Kansas  cases  it  was  held  that  this  could  not  be  done  where 
the  county  was  organi7.ed  in  fact  and  was  an  existing  corporation.  In  the 
West  Virginia  and  Washington  cases  the  suits  were  by  the  taxpayer  after 
the  liabilities  w^re  created  by  the  county  as  nn  existing  corporation  de  facto, 
and  it  is  conceded  in  Tennessee  that  in  this  state  of  case  the  taxpayer  can 
not  maintain  an  action  assailing  the  validity  of  the  act  creating  the  county; 
but  the  weight  of  authority  is  to  the  effect  that  when  asstiiled  in  the  proper 
way  and  at  the  proper  time,  the  court  will  enter  upon  the  inquiry  as  to  the 
constitutionality  of  the  statute;  while  the  Arkansas  case  seems  to  limit  the 
evidence  which  may  be  received  more  narrowly  than  the  other  cases. 

Lafferty  v.  Huflfman,  99  Ky.,  80,  and  Taylor  v.  Beckham,  1(8  Ky..  278.  are 
relied  on  for  appellee.  It  was  held  in  the  first  of  these  cases  that  the  en- 
rolled bill,  properly  authenticated,  is  conclusive  of  the  regularity  of  the  steps 
taken  in  the  passage  of  the  statute;  and  in  the  other  case  it  was  held  that 
the  judgment  of  the  legislature  in  a  contest  of  the  office  of  Governor  pursu- 
ant to  the  constitution  is  conclusive,  and  that  the  record  made  by  the  legis- 
lature and  approved  by  it  can  not  be  assailed  in  the  courts.  But  neither  of 
these  cases  apply  here;  for  the  question  is  not  one  of  regularity  of  legisla- 
tive proceedings,  but  of  unauthorized  legislation  invading  private  rights  under 
the  Constitution.  On  the  other  hand,  in  Clerk  v.  Lester,  104  Ky.,  191,  it 
was  held  that  section  115  of  the  Constitution  allowing  the  legislature  to  re- 
district  the  State  in  appellate  districts  every  ten  years,  is  mandatory,  and 
that  an  act  changing  the  districts  within  ten  years  was  void.  It  is  true  the 
court  had  judicial  knowledge  that  the  attempted  change  was  made  within 
less  than  ten  years,  but  the  court  must  have  judicial  knowledge  also  of  the 
counties  of  the  State  and  their  boundaries  as  fixed  by  the  statutes-^of  the 
public  surveys  made  by  the  State  and  published  by  its  authority.  These  are 
matters  of  common  knowledge  within  the  State,  cont-ained  in  geographies, 
etc.,  and  if  the  court  does  not  remember  the  facts  it  will  resort  to  the  books 
to  refresh  its  memory.  In  this  way  we  know  approximately  the  area  of  the 
counties  of  the  State,  and  know  that  Carter  county  had.  by  the  geological 
survey  an  area  of  644  square  miles,  Elliott  county  270.  Lewis  county  450, 
total  1,264,  as  given  in  the  official  report  of  the  bureau  of  agriculture;' so 
that  Carter  county  can  properly  only  contribute  144  square  miles  to  the 
formation  of  a  new  county,  Elliott,  nothing,  and  Lewis  only  fifty  square 
miles.  We  must,  therefore,  take  judicial  notice  that  only  194  square  miles 
can,  on  this  basis,  be  cut  from  these  counties  without  infringing  the  man- 
date of  the  Constitution.  We  know  also  judicially  that  since  the  geological 
survey  was  made  of  Carter  county,  part  of  it  has  been  cut  ofif  to  other  coun- 
ties. The  State  Board  of  Equalization  is  created  by  statute  and  reports  of 
its  proceedings  are  published  by  the  Stat^  giving  the  number  of  acres  of 
land  in  each  county  assessed  for  taxation.  Fmni  this  we  know  that  the 
land  assessed  for  taxation   in   the  three  counties  referred  to  is  as  follows: 
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Oaiter,  dl9,B86  aores,  Elliott,  141,980,  and  Lewis,  808,508.  It  thus  appears 
that  Garter  oountj  Is  now  In  fact  not  as  large  as  Lewis  and  contains  less 
than  400  square  miles,  unless,  which  can  not  be  presumed,  a  large  per  oent. 
of  the  county  is  not  assessed  for  taxation.  As  shown  by  these  figures  the 
actual  area  of  both  Carter  and  Elliott  must  be  less  than  400  square  miles 
and  we  must,  therefore,  presume  that  no  part  of  the  territory  of  either  of 
these  counties  can  be  cut  off  to  form  a  new  county  without,  a  violation  of 
the  Constitution;  for,  as  640  acres  make  a  square  mile,  400  square  miles 
equal  256,000  acres. 

But  we  do  not  rest  our  judgment  here,  for  while  the  public  surveys  are 
presumptively  correct,  they  may  be  ehown  to  be  incorrect.  The  Constitu- 
tion recognizes  the  existing  counties  of  the  State.  It  confers  upon  them  the 
right  to  i*emaln  in  area  not>less  than  400  square  miles.  They  are  quasi  cor- 
porations, and  may  sue  and  be  sued.  They  have  certain  public  burdens  to 
bear.  When  port  of  their  territory  is  cut  off  these  burdens  fall  more  heavily 
upon  the  remaining  territory.  The  rights  of  these  corporations  which  are 
guaranteed  them  1)y  the  Constitution  are  ns  sacred  as  any  other  rights 
secured  by  that  instrument  to  other  corporations  or  private  persons.  The 
legislature  in  the  creation  of  new  counties  is  simply  an  apency  with  well- 
defined  restrictions  upon  its  powers.  If  it  acts  in  a  case  where  it  has  no 
power  to  act,  its  act,  like  that  of  any  other  agent  beyond  the  scope  ef  his 
power,  is  void.  The  county  whose  rights  are  affected  may  complain,  and  so 
may  any  taxpayer  who  is  prejudiced;  for  the  taxpayers  have  a  right  to  .-in* 
sist  upon  their  constitutional  protection  against  the  increased  burdens  which 
the  formation  of  the  new  county  will  entail.  It  is  the  province  of  the  courts 
to  protect  private  rights  under  the  Constitution.  Constitutional  guaranties 
would  amount  to  nothing  if  there  was  no  way  to  protect  them.  The  court 
will  not  adjudge  bad  a  legislative  act  on  doubtful  evidence,  but  where  it  is 
plain  that. the  Constitution  has  been  violated,  it  is  the  duty  of  the  court  to 
aay  what  the  law  is,  and  protect  private  rights.  Otherwise,  thte  Constitution 
may  be  disregarded,  and  power  may  be  exercised  by  the  legislature  in  a  case 
where,  under  the  Constitution,  it  is  without  power  to  act  at  all,  and  those 
whose  rights  are  thus  destroyed  will  be  left  without  remedy.  This  question 
was  fully  considered  in  Cheaney  v.  Hooser,  48  Ky. ,  830,  decided  in  the  year 
1848,  the  court  holding  that  the  discretion  of  deciding  on  all  legislative 
measures  is  in  the  legislature  fti^If,  except  where '  the  Constitution  limits 
the  power  of  the  legislature,  but_that  a  statute  is  void  if  in  violation  of  the 
-constitutional  limitation  on  the  power  of  the  legislature;  and  in  that  case 
parol  evidence  was  received  'tei.,«?how  that  private  property  was  taken  for 
public  purposes  under  an  act  o^.the  legislature  without  just  compensation. 
This  case  was  followed  in  Covtngton  v.  Southgate,  64  Ky.,  492;  Elkton  v.  ' 
Gill,  94  Ky.,  138,  and  a  numloer  of  other  cases.  There  can  be  no  sound  rea- 
son why  the  same  rule  should  not  apply  In  the  cases  of  violation  o^  any 
other  constitutional  restriction  on  the  power  of  the  legislature  to  the  prejii-  ' 
dice  of  private  rlght.s.  By  the  terms  of  the  Constitution  the  following  con- 
ditions must  be  complied  with  before  a  new  county  may  be  forme<l:  First, 
no  county  from  which  any  part  of  the  territory  is  taken  must  be  reduced  to 
less  area  than  4U0  sqUare  miles;  second,  the  new  County  must  be  of  not  less 
4irea  than  400  squall  miles;  third,  the  boundary  line  of  the  i^eW  county  must 
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not  pass  within  less  than  ten  miles  of  the  county  seat  of  any  oountj  i 
which  a  portion  of  its  territory  is  taken ;  fourth,  no  county  from  which  may 
part  of  the  territory  is  taicen  shall  be  reduced  to  less  than  18,000  inhabitants  ;- 
fifth,  the  new  county  must  contain  not  less  than  13,000  inhabitants.  If  any 
of  these  conditions  are  wanting,  the  act  is  in  violation  of  the  GonstltntioD, 
and  void.  The  circuit  court  erred  in  refusing  to  allow  the  petition  of  Carter- 
county  to  be  filed.  He  also  erred  in  sustaining  the  demurrer  to  th^  plain- 
tifr*s  petition. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  not  Inoon^ 
sistent  with  this  opinion. 

Whole  court  sitting. 

COVINGTON  AND  CINCINNATI  BRIDGE  CO.  v.  SMITH. 

(Filed  April  80,  lOOi.) 

1.  Petit  Juries— Jury  wheel— Monthly  drawings— In  courts  of  oontinuonv- 
sessions,  the  jury  law  requires  the  circuit  judge,  during  the  first  week  of 
every  months  that  the  court  is  in  session,  to  draw  from  the  jury  wheel  the- 
names  of  thirty  persons  to  act  as  petit  jurors  for  that  month.  Where  the- 
panel  of  the  petit  jury  had  been  drawn  and  served  for  a  month,  a  motion  by 
a  party  to  an  action  to  be  tried  by  a  jury  to  have  the  panel  discharged  and  a- 
new  panel  drawn  from  the  jury  wheel  was  proper,  and  should  have  beexk- 
sustained  by  the  court,  and  for  such  error  the  verdict  of  the  jury  should  be- 
set aside  and  a  new  trial  awarded. 

S.  D.  Rouse  for  appellant. 

B.  F.  Grazianl  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellee,  Jennie  Smith,  on  the  81st  day  of  January,  1008,  about  6  o'clock, 
p.  m.,  with  a  companion,  was  walking  over  appellant's  bridge  from  Cincin- 
nati to  Covington,  when  near  the  abutment  on  the  Kentucky  side,  she- 
slipped  in  the  snow  or  ice,  and  fell,  breaking  her  arm,  for  which  she  insti- 
tuted this  action  to  recover  damages,  alleging  that  her  injury  was  caused  by* 
the  negligence  of  appellant. 

The  answer  placed  in  issue  the  material  allegations  of  the  petition,  with 
a  plea  of  contributory  negligence,  which,  belngt  controverted,  completed  the- 
issues.  A  trial  resulted  in  a  verdict  in  ta\ije  6f  appellee  for  the  sum  of  i400» 
of  which  appellant  now  complains.  The  <inly  error  in  the  record  is  that  or 
the  formation  of  the  jury.  Upon  calling  the  case  for  trial,  May  88,  1008,  ap- 
pellant moved  the  court  to  discharge  the  whole  panel  of  the  jury,  and  to- 
summon  a  new  panel,  as  by  law  required.  This  motion  was  overruled,  and,, 
in  his  opinion  refusing  a  new  trial,  the  court  thus  states  the  facts  relating: 
to  the  panel  to  which  appellant  had  objected:  "The  jurors  drawn  and  sum- 
moned and  in  attendance  in  April,  1908,  held  over,  and  from  them  and. 
others  dawn  and  summoned  in  May  to  fill  vacancies,  and  one  bystander,  the^ 
jury  to  try  this  case  was  selected.  It  may  be  material  to  state  that  there  waa 
no  reason  for  the  failure  to  draw  jurors  for  May,  except  that  there  waa  set- 
for  trial  late  in  that  month,  an  indictment  for  murder,  and  it  was  knowxk 
that  for  that  trial  many  extra  jurors  would  have  to  be  drawn,  and  it  ap- 
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lieared  more  oonvenient  to  draw  the  regular  May  panel  at  the  same  time  of 

^^rawing  the  extra  Jurors;  and  further,  that  there  were  very  few  other  trlala 

-aet,  or  to  be  net,  for  that  month.  The  April  jurors  were,  in  the  opinion  of 
the  trial  judge,  exceptionally  desirable  in  point  of  intelligence  and  charac- 
ter, and  the  trial  judge  was  glad  to  have  them  remain.    It  \e  certain  that 

'the  defendant  was  not,  in  any  manner  or  degree,  prejudiced  by  the  failure 

•to  draw  jurors  for  May. ' ' 

Sections  2948  and  2*247,  Kentucky  Statutes,  are  as  follows : 

*' Section  2248.  At  each  term  of  the  circuit  court,  within  one  year  after  the 

commencement  of  that  at  which  said  commissioners  were  appointed,  or  in 

•oase  of  courts  having  continuous  sessions  during  the  first  week  of  each 
month  that  the  court  is  in  session,  within  one  year  from  the  first  of  the 
month  in  which  said  commissioners  were  appointed,  the  judge  of  the  court 
shall  draw  from  said  drum   or  wheel  case,  a  sufficient  number  of  names  to 

•procure  the  names  of  twenty  persons  qualified,  as  hereinafter  prescribed,  to 

-act  as  grand  jurors,  and  record  the  names  of  the  twenty  qualified  upon 
paper,  and  certify  and  sign  it,  and  shall  also,  after  having  locked  and  re- 
volved or  shaken  said  drum  or  wheel  case,  re-open  it  and  draw  therefrom 
the  names  of  thirty  persons  to  act  as  petit  jurors,  record  their  names  on 
paper,  certify  and  sign  it,  and  he  shall  place  said  lists  in  separate  envelopes, 
of  good  iiaper,  and  seal  and  endorse  them,  so  as  to  show  that  the  envelopes 

-contain  jury  lists,  and  the  month  or  term  and  year  said  jurors  are  selected 
for,  and  date  of  selection,  and  sign  his  name  across  the  seal  of  each  and  de- 
liver them  to  the  clerk  of  bis  court,  at  the  same  time  administering  to  him 

•and  his  deputies  the  oath  above  required  of  them;  from  the  list  of  twenty 
names,  the  next  grand  jury  shall  be  drawn,  and  from  the  list  of  thirty 
names  the  next  petit  jary  shall  be  drawn  as  hereinafter  directed.    He  shall 

•destroy  the  slips  on  which  are  written  the  names  placed  on  the  lists  as  soon 
<as  said  names  are  recorded  on  said  lists,  and  if,  in  drawing  the  twenty  grand 

.Jurors,  the  name  of  a  person  not  having  the  qualifications  of  a  grand  juror 
be  drawn,  it  shall  be  forthwith  returned  to  the  drum  or  wheel  case,  and  if 

•«t  any  drawing  the  name  of  a  person  temporarily  disqualified  is  drawn,  it 
shall  be  replaced  in  said  wheel  case  or  drum ;  but  if  the  name  of  any  person 
permanently  disqualified  is  drawn,  the  slip  on  which  it  is  written  shall  be 
-destroyed.    Immediately  after  the  judge  has  drawn  said  names  from  said 

•drum  or  wheel  oase,  he  shall  lock  the  same  and  deliver  it  and  the  aforesaid 
lists  to  the  clerk,  as  above  directed.  The  judge  when  he  draws  the  jury, 
ahall  not  permit  any  one  to  see  any  name,  nor  shall  he  divulge  the  name  of 
-any  person  drawn  on  any  jury,  except  that  the  judge  may  require  one  of 
the  commissioners  to  attend  and  assist  him  when  he  draws  the  jury  and 
makes  the  list,  if  he  deems  it  necessary. 

"Section  2247.  The  judge  may,  at  any  time  during  the  term,  when  it  is 
necessary,  after  the  regular  panel  is  for  any  reason  exhausted,  draw  and 
select  from  the  drum  or  wheel  other  persons  to  act  as  grand  or  petit  jurors, 
or  he  may,  in  his  discretion,  direct  that  such  jurors  be  supplied  from  by- 
standers; and  the  court  may,  after  the  regular  grand  JU17  has  been  dis- 
•oharged  during  any  term  of  court,  impanel  a  grand  jury  composed  of  by- 
4itanders,  and  may,  in  his  discretion,  fill  vacancies  in  the  grand  jury  from 
4)y8tander8  or  by  drawing  from   the  drum  or  wheel.     And   the  court,  after 
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the  petit  juries  for  the  term  have  been  selected  and  Impaneled,  may.  In  any 
action,  proceeding  or  prosecution  after  said  panel  has  been  exhausted,  direct 
the  sherltf  to  supply  from  bystanders  the  place  of  one  or  more  who  may  be 
hereafter  excused  by  the  court  for  good  cause,  or  removed  by  the  challenge 
or  either  party,  or  the  judge  may  supply  such  jurors  by  drawing  names  from 
the  drum  or  wheel  as  herein  provided;  and,  when  the  judge  draws  such 
names,  he  shall  make  a  list  thereof  and  deliver  the  list  to  the- sheriff,  who 
shall  forthwith  summon  them :  Provided,  that  should  the  court  discharge, 
during  the  term,  the  whole  of  any  panel,  then  their  places  shall  be  supplied 
by  the  judge  drawing  from  the  drum  or  wheel." 

In  the  case  of  Curtis  v.  Commonwealth,  23  Ky.  Law  Rep.,  267.  the  trial 
judge  having  drawn  more  jurors  in  the  month  of  January,  1901,  than  were 
needed  for  that  month,  carried  over  n  number  of  them  as  a  part  of  the  panel 
for  Che  February  term  from  which  the  jury  in  the  case  cited  was  selected; 
upon  appeal  to  this  court,  it  was  thus  said  of  this  action:  '*These  men  so 
selected  may  have  been,  and  doubtless  were,  of  the  very  best  citizenship  of 
the  county,  but  they  were  not  drawn  impartially  from  the  body  of  legally 
qualiflfid  jurymen  of  the  county.  The  mode  provided  by  law  for  the  selec- 
tion of  qualified  and  imptirtial  jurymen  was  ignored,  and  the  jury  was 
selected  by  the  judge  of  the  circuit  court,  himself.  This  was  clearly  errone- 
ous. It  may  have  been  done  with  the  very  best  of  motives,  but  irt  was  not 
the  method  provided  by  law,  and  should  not  have  been  done.  This  action 
in. selecting  and  impaneling  the  jwtit  jury  being  error,  the  question  presents 
itself,  can  this  court  take  cognizance  of  this  errors" 

It  was  then  held  that,  under  the  provisions  of  section  201  of  the  Criminal 
Code,  this  court  had  no  jurisdiction  to  reverse  the  case  for  the  error  under 
consideration.     There  is  no  similar  provision  in  the  Civil  Code. 

The  error  of  the  circuit  judge  in  the  case  at  bar  can  not  be  distinguished 
from  that  in  the  case  cited.  The  statutes  quoted  provide  an  elaborate  sys- 
tem for  the  selection,  monthly,  in  courts  of  continuous  session,  of  impartiai 
jurymen  fresh  from  the  body  of  the  people.  If  these  provisions  are  enforced, 
each  litigant  is  guaranteed  that  the  best  effort  possible  has  been  made  to- 
secure  for  the  trial  of  his  case  an  imparital  jury.  It  is  not  believed  that  the 
requirements  of  the  statute  in  regard  to  the  selection  of  juries  would  have 
been  set  forth  with  such  minute  particularity  and  detail,  tf  it  had  been  in- 
tended that  the  court  might  nullify  the  manifest  intentloapf  the  legislature 
by  ignoring  them. 

Wherefore,  the  judgment  is  reversed  for  .proceedings  consistent  herewith. 
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(Filed  April  39,  1904— Not  to  be  reported.) 

Conflict  of  evidence— Question  for  jury— Where  there  is  a  conflict  of  evi- 
dence it  is  for  the  jury  to  determine  its  weight  and  effect,  and  in  an  action 
for  damages  for  personal  injury  the  verdict  for  plaintiff  will  not  be  dis- 
turbed where  it  is  not  palpably  against  the  weight  of  evidenoe. 

John  8.  Jackmnn  for  appellant. 

Edwards  &  Ogden  for  appellee. 
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Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Paynter. 

While  the  appellee  was  an  infant  under  four  years  of  age  he  was  crossing- 
Griffith  avenue  near  the  intersection  of  Twenty-Second  street  in  the  city  of 
Louisville,  and  was  run  over  and  injured  by  appellant's  mule  and  wagon  " 
which  was  being  driven  by  his  servant.  A  recovery  is  sought  in  this 
action  for  the  injury  thus  inflicted.  It  is  claimed  that  the  accident  occurred 
in  consequence  of  the  negligence  of  the  appellant's  servant  in  driving  the 
mule  at  a  dangerous  and  reckless  speed  along  the  street.  A  reversal  is  urged 
upon  the  ground  that  the  verdict  is  palpably  against  the  weight  of  the  evi- 
dence. 

Two  witnesses  were  introduced  on  each  side  who  claim  to  have  witnessed 
the  accident.  Prentice  testified  that  he  saw  the  mule  coming  down  the 
street  in  a  "hard  run"  and  while  the  child  was  crossing:  the  street  it  was 
struck  by  the  mule  and  knocked  down.  His  testimony  was  supported  by 
the  evidence  of  Freeman  Vincent.  Henry  Hopewell  testified  that  the  driver 
sttkted  that  he  had  to  drive  fast  because  he  was  late.  The  driver  and  another 
witness  testified  to  facts  which  tend  to  contradict  the  evidence  offered  by  the 
plaintiff  and  to  show  that  the  injurj*  was  not  the  result  of  a  negligent  act. 
The  conflict  in  the  testimony  made  it  a  case  for  the  jury.  If  the  testimony 
introduced  by  the  plaintiff  is  true,  then  it  was  a  case  of  gross  negligence. 
Owing  to  the  conflict  in  the  testimony  we  ai-e  unable  to  see  how  the  case  of 
Hoff  v.  Hahn,  24  Ky.  Law  Rep.,  2267,  should  pivvent  the  court  from  reach- 
ing the  conclusion  that  it  was  a  case  for  the  jury  and  that  if  the  verdict  of 
the  jury  is  against  the  weight  of  the  evidence,  it  is  not  so  palpable  that  the 
court  should  order  a  new  trial. 

The  judgment  is  affirmed. 


CHICAGO,   ST.  LOUIS   &   NEW  ORLEANS   R.  R.  CO.  v    SULLIVAN. 

(Filed  April  20,  1904— Not  to  be  reported.) 

Right  of  way— Damages— Instructions— Upon  a  trial  of  exceptions  to  re- 
■poTt  of  commissioners  fixing  damages  for  right  of  way,  an  instruction  which 
told  the  jury  tio  find  the  actual  value  of  the  ground  taken  for  the  right  of 
way,  and  in  addition  thereto  damages  sustained  to  remaining  part  of  farm, 
and  that  no  more  than  the  difference  in  the  actual  value  of  the  farm  imme- 
diately before  and  after  the  taking  of  the  right  of  way  should  be  allowed, 
properly  directed  the  jury  as  to  how  the  total  damages  should  be  ascertained. 

Robbins  &r  Thomas,  J.  M.  Dickinson,  Pirfcle  &  Trabue  and  Jacob  Corbett 
for  ai)pel]ant. 
J.  B.  Wickliffe  for  appellee. 
Appeal  from  Ballaid  Cii-cuit  Court. 
Opinion  of  the  court  by  Judge  Paynter. 

This  proceeding  was  instituted  by  appellant  in  the  Ballard  County  Court 
to  oonderan  a  right  of  way  four  hundred  feet  wide  over  the  land  of  the  ap- 
pellee. 

The  commissioners  appointed  by  the  county  court  fixed  the  amount  of  ap- 
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pellee'8  damage  at  11.780.  Upon  the  trial  of  the  exceptions  to  the  report,  a 
jury  fixed  hie  damages  at  98,000.  Ad  appeal  to  the  circuit  court  resulted  in 
a  Terdict  and  judgment  for  appellee  for  89,600.  On  this  appeal  it  is  urged 
that  the  amount  is  excessive  and  the  verdict  of  the  jury  is  palpahly  against 
the  weight  uf  the  evidence.  It  was  the  province  of  the  jury  under  our 
system  of  law  to  pass  upon  the  credibility  of  witnesses  and  give  such  weight 
to  their  testimony  as  it  is  entitled  to  receive.  An  earnest  argument  is  made 
to  show  that  the  judgments  of  appellee^s  witnesses  as  to  the  value  of  his 
land  taken  and  damages  to  the  residue,  were  of  little  value  and  that  their 
statements  were  untrue. 

Two  juries  have  passed  upon  this  question  and  their  verdict  in  effect  deny 
the  correction  of  appellant's  claim.  The  court  declines  to  hold  that  the  ver- 
dict is  so  palpably  against  the  weight  of  the  evidence  that  it  should  inter- 
fere. It  is  urged  that  the  court  in  its  instructions  erred  in  not  directing  the 
jury  to  find  in  their  verdict  the  different  items  constituting  appellee's  dam- 
ages. The  court  told  the  jury  to  find  the  actual  value  of  the  seventeen  and 
seven-tenth  acres  taken  for  the  right  of  way,  and  In  addition  thereto  the 
damages  which  he  sustained  to  the  remaining  part  of  his  farm  of  137  acies. 
The  court  also  told  the  jury  in  fixing  the  damages,  it  should  not  allow  more 
than  the  difference  in  the  actual  value  of  the  farm  of  appellee  immediately 
before  and  after  taking  of  the  right  of  way.  In  our  opinion  the  court  prop- 
erly directed  the  jury  as  to  how  they  should  ascertain  appellee's  total  dam- 
ages, and  it  was  not  necessary  to  tell  the  jury  to  return  a  verdict  fixing  sep- 
arately the  value  of  the  land  and  the  damages. 

A  reversal  is  sought  because  the  court  gave  the  appellee  the  closing  argu- 
ment. It  was  admitted  on  the  trial  that  it  was  necessary  for  the  railroad 
company  to  have  the  land  for  its  right  of  way  and  its  right  to  condemn  it 
was  conceded.  The  only  question  remaining  was  to  ascertain  the  amount 
of  appellee's  damages.  Without  entering  into  a  discuss^pn  of  the  question 
as  to  who  had  the  burden,  it  is  sufficient  to  say  that  without  objection  the 
appellee  assumed  it  and  introduced  his  testimony.  After  this  had  been  done 
it  was  too  late  for  the  appellant  to. -make  the  question  and  have  the  closing 
argument.  We  do  not  think  the  appellant  was  prejudiced  by  any  ruling  of 
the  court  upon  the  admission  or  rejection  of  testimony. 

The  judgment  is  affirmed. 


ROBERTS  V.  FARMERS  BANK. 

(Filed  April  29,  1904. ) 

Bills  and  notes— Note  executed  to  bank— Assignment  of  collateral— Delay 
In  suing  on  collateral— Appellee  brought  suit  on  a  note  for  $220  executed  to 
it  by  appellant  due  in  sixty  days,  and  as  a  defense  appellant  alleged  that  at 
the  time  he  executed  the  note  sued  on  he  assigned  to  appellee  as  collateral 
security  a  note  on  K.  and  G.  for  tl.OOO;  that  when  the  collateral  fell  due  its 
makers  were  solvent  and  paying  their  debts,  and  appellee  by  the  exeroise  of 
ordinary  diligence  could  have  collected  the  amount  due  thereon  from  the 
payors;  that  he  demanded  of  appellee  that  it  turn  over  to  him  the  collateral 
so  that  he  might  sue  upon  it  and  enforce  Its  payment,  but  appellee  refused 
to  surrender  the  note  or  permit  him  to  sue  thereon;  that  more  than  a  year 
had  elapsed  since  the  maturity  of  the  note  and  that  in  the  meantime  its 
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makerR  had  become  Insolvent  and  moved  out  of  the  State,  and  by  reason  of 
Appellee's  negligence  the  note  had  become  wholly  worthless.  Held— That 
the  allegations,  If  true,  show  that  the  holder  was  guilty  at  least  of  ordinary 
negligence  in  refusing  to  institute  proceedings  to  enforce  the  collection  of  the 
note,  and  the  demurrer  to  the  answer  should  have  been  overruled. 

A.  G.  Moore  for  appellant. 

Champion  &  Champion  for  appellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker. 

This  action  was  instituted  by  the  Farmers  Bank  for  the  purpose  of  recov- 
ering judgment  against  D.  C.  Roberts  on  a  note  for  the  sum  of  $S20,  exe- 
cuted and  delivered  to  it  by  him,  and  by  which  he  agreed  and  promised  to 
pay  to  it  the  principal,  with  interest,  sixty  days  after  its  date.  As  a  de- 
fense, appellant  alleged,  substantially,  the  followini;  facts  as  a  counterclaim 
Against  appellee :  That  at  the  time  he  executed  and  delivered  the  note  sued 
on,  he  assigned  to  appellee,  as  collateral  security,  a  note  of  S.  C.  Knight 
And  D.  C.  Griffith  for  the  sum  of  II, (XX),  with  interest  at  6  per  cent,  from  the 
80th  day  of  April,  1902,  until  paid;  that  when  the  collateral  fell  due,  its 
markers  were  solvent,  and  paying  their  debts,  and  appellee,  by  the  exercise 
of  ordinary  diligence,  could  have  collected  the  amount  due  thereon  from  the 
payors;  that  he  demanded  of  appellee  that  it  turn  over  to  him  the  collateral, 
«o  that  he  might  sue  upon  it,  and  enforce  its  payment,  but  appellee  refused 
to  surrender  the  note,  or  permit  him  to  sue  thereon;  that  more  than  a  year 
liad  elapsed  since  the  maturity  of  the  note,  and  that,  in  the  meantime,  its 
makers  had  become  insolvent,  and  moved  out  of  the  State;  that  by  the  rea- 
son of  appellee's  negligence  in  the  premises,  the  note  had  become  wholly 
worthless  and  uncollectible. 

A  general  demurrer  to  this  answer  was  sustained  by  the  court,  and  appel- 
lant declining  to  amend,  judgment  was  rendered  against  him  in  accordance 
with  the  prayer  of  the  petition ;  of  which  he  is  now  complaining.  The  ques- 
tion for  adjudication  is  the  liability  of  the  pledgee  of  a  note  assigned  as  col- 
lateral Security  for  failure  to  enforce  its  collection  at  maturity,  where  the 
maker  has  become  insolvent,  entailing  a  loss  upon  the  pledgor. 

Colebrooke,.  in  his  work  on  Collateral  Securities,  section  114,  thus  states 
the  rule:  *'If  upon  a  pledge  of  negotiable  collateral  securities,  so  as  to  con- 
Tey  the  title  thereto,  the  pledgee,  because  of  his  gross  negligence,  or  by  his 
tortious  transfer  of  them  or  dealings  therewith,  fails  to  collect  the  same  of 
the  iiarties  bound  thereon,  when  it  might  have  been  done,  and  the  pledgor 
is  injured  and  the  amount  of  the  collateral  paper  lost,  the  pledgee  is  charge- 
able with  the  face  of  such  collateral  securities  as  in  payn:ent  and  discharge 
of  the  principal  debt.  Where  the  opportunity  of  collecting  collateral  bills 
or  notes  is  lost  by  the  insolvency  of  the  parties  thereto,  by  reason  of  the 
«upine  negligence  of  the  pledgee,  when  with  ordinary  care  the  same  might 
have  been  enforced,  the  latter  is  liable  to  account  for  the  full  loss  and  dam- 
Age  of  the  pledgor.  Such  responsibility  of  the  pledgee  is  limited  to  the 
Actual  loss."  Section  115:  **The  pledgee  of  negotiable  collateral  securities, 
however,  is  not  held  to  strict  responsibility  in  proceeding  at  once,  upon  de- 
fault, in  the  enforcement  thereof.    Mere  delay  in  so  doing  is  not  sufficient 
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to  create  any  liability  upon  his  part  to  the  pledgor.  Where  there  is  no  sas- 
plcion  that  the  maker  is  embarrassed,  and  no  request  on  the  part  of  the 
pledgor  that  collection  Hhould  be  promptly  made,  the  pledgee  is  not  answer- 
able for  a  subsequent  actual  loss. " 

In  the  Am.  &  Eng.  Encyl.  of  Law,  2d  edition,  volume  22,  page  899,  it  is 
said:  ''It  is  well  settled  that  when  a  chose  in  action,  such  as  a  bond,  or  ac- 
cepted order  on  a  third  person,  is  transferred  and  delivered  to  the  creditor 
as  collateral  security,  it  is  the  duty  of  the  pledgee  to  use  reasonable  care  and 
diligence  to  make  such  collateral  available;  that  he  is  bound  to  use  proper 
ezertlon  to  render  its  collection  effectual  for  the  purpose  for  which  it  was 
pledged:  that  if  necessary  he  must  bring  an  accion  against  the  maker  of  the 
collateral,  and  that  if  through  his  negligence  or  wrongful  act  or  omlKsion, 
the  collateral  is  lost,  he  is  accountable  and  liable  to  the  pledgor,  in  the  same 
manner  as  the  pledgee  of  goods  and  merchandise  is  liable  to  the  pledgor  if 
they  are  lost  or  destroyed  through  the  pledgee's  failure  to  give  them  the 
necessary  protection  and  care."  On  page  iH)8  Id.,  it  is  said:  '* Whether  or 
not  the  pledgee  of  collaterals  has  used  due  diligence  to  collect  them  is  a 
mixed  question  of  law  and  fact.  It  is  not  for  the  court  to  determine  that 
due  diligence  has  been  used.  It  is  the  province  of  the  court  to  Instruct  the 
jury  what  is  due  diligence,  and  for  the  jury  to  find  whether  due  diligence 
has  been  used." 

In  the  case  of  Nolan  v.  Clark,  10  B.  Mon.,  28ft,  the  rule  is  thus  stated:  **It 
Is  said  that  a  person  who  receives  bonds  and  notes  as  collateral  security  for 
a  debt,  is  bound  to  use  due  diligence,  and  if  they  are  afterwards  lost, 
through  his  negligence,  by  the  insolvency  of  the  makers,  he  is  charged  with 
the  amount." 

In  the  case  of  Bonta  v.  Curry,  3  Bush,  678,  a  note  had  been  assigned  as 
collateral  security;  afterwards,  thn  assignor,  becoming  insolvent,  made  a 
general  assignment  for  the  beneUt  of  his  creditors;  after  the  maturity  of  the 
collateral,  the  assignee  in  bankruptcy  demanded  of  the  holder  of  the  collat- 
eral that  it  be  turned  over  to  him  for  collection,  and  warned  him  that,  if  he 
would  neither  surrender  the  note,  nor  forthwith  sue  on  it,  he  must  take  the 
risk,  and  would  be  held  responsible  for  any  loss  which  might  result  from 
his  persistent  inaction.  The  court  said:  "Now,  although  Yanarsdall's  note 
did  not  pass  to  Harris  by  the  deed  of  trust,  and  the  appellant,  therefore, 
was  not  bound  to  surrender  it  on  the  demand  made,  yet,  as  a  trustee  of  or- 
dinary faith  and  prudence,  it  was  his  duty,  after  that  notice  and  warning 
by  the  appellee,  to  proceed  without  delay  to  collect  the  note  by  legal  process; 
and  it  seems  probable  that,  had  he  thus  acted  he  would  have  made  the 
whole  amount. "  Thereupon  the  judgment,  holding  the  assignee  liable  for 
laches  in  regard  to  the  collateral,  was  alHrmed. 

In  the  case  of  Sanford  v.  Lowenthall,  1  Ky.  Law  Rep.,  357,  the  rule  was 
stated,  that  the  assignee  of  a  note  held  as  collateral  was  required  to  use  due 
diligence  in  its  collection.  In  the  case  of  Schindler.  v.  Hayden's  Adm'r,  8 
Ky.  Law  Rep.,  86fl,  in  a  well-considered  opinion  of  Judge  Ward,  wherein  a 
great  number  of  authorities  are  reviewed  and  commented  upon,  it  is  said: 
* 'Reason  and  the  analogies  of  the  law,  therefore,  concur  in  the  rule  as  stated 
in  Stevens  v.  Morrow,  4  Ind. ,  426,  that  the  holder  of  collateral  paper  guilty 
of  laches,  whereby  the  assignor  is  damaged,  makes  the  paper  his  own,  and 
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jDU6t  account  to  his  debtor  on  the  principal  debt  for  the  Bum  which  he  could* 
have  made  by  pursuing  the  maker  of  the  collateral  paper  with  ordinary^ 
diligence.'' 

We  think  the  allegations  of  the  answer,  while  not  as  direct  and  explicit  a& 
they  might  have  been  made,  were  eulBcient  to  have  aroused  appellee,  and 
put  it  upon  inquiry  as  to  the  financial  condition  of  the  payors  of  the  collat- 
eral it  held,  and,  if  true,  show  that  the  holder  was  guilty  of,  at  least,  or- 
dinary negligence  in  refusing  to  institute  proceedings  to  enforce  the  collec- 
tion of  the  note;  and.  under  the  rule  established  by  the  authorities  herein- 
cited,  the  demurrer  should  have  been  overruled. 

Wherefore,  the  judgment  is  reversed  for  proceedings  consistent  herewith. 


FORKED  DEER  PANTS  CO.  v.  SHIPLEY. 
(Filed  May  3,  1904— Not  to  be  reported. ) 

1.  Master  and  servant—In  an  action  by  appellee  for  services  under  con-, 
tract  with  appellant's  general  manager,  the  evidence  showing  it  bad  dis- 
charged her  and  that  a  written  contract  had  been  entered  into  with  her  by- 
the  general  manager,  the  jury  was  authorized  to  find  for  her  under  the  con- 
tract. 

2.  Same— The  rule  is  that  where  the  employe  is  discharged  before  the  ex- 
piration of  the  contract,  he  may  recover  for  the  remainder  of  the  term,  less, 
what  he  has  earned  or  might  earn,  by  reasonable  diligence.  He  is  not  re- 
quired to  waib  until  the  end  of  the  term  before  bringing  the  suit  on  the  con-, 
tract  for  damages  for  his  discharge. 

Puryear  &  Ray,  John  W.  Ray  and  J.  B.  Ray  for  appellant. 

Robt.  L.  Greene  and  Thos.  E.  Moss  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

In  the  year  18(K)  appellee.  Bertha  Shipley,  was  in  the  service  of  appellant, 
at  110  a  week.  She  asked  an<  increase  of  wages  in  the  spring  of  1891,  and 
this  being  refused,  left  its  service  and  went  to  St.  Louis,  and  was  at  work 
there  when,  on  the  21st  of  May,  appellant's  general  manager  made  a  contract, 
in  writing,  with  her,  to  pay  her  |12  a  week  within  a  very  short  time  until 
May  21,  1002,  and  $18  a  week  after  that  for  one  year,  she  to  have  complete 
charge  of  the  sewing  room.  A  further  advance  was  contemplated  after  that, 
year,  but  no  positive  promise  as  to  this  was  made.  She  returned  to  PaducalL 
and  went  to  work,  remaining  in  appellant's  eei'vloe  until  April  12,  1902,  when 
she  was  discharged.  On  August  18  she  filed  this  suit  to  recover  damages  for 
the  breach  of  the  contract.  The  defendant  denied  the  authority  of  the  general- 
manager  to  make  the  contract,  and  also  denied  that  she  had  been  discharged, 
pleading  that  she  left  voluntarily.     The  jury  found  for  the  plaintiff  $606. 

The  evidence  warranted  the  jury  in  finding  that  the  plain tifi  was  dis- 
charged. There  was  no  question  that  the  written  contract  was  made  with, 
her  as  claimed  by  her,  but  by  way  of  showing  that  the  general  manager  ha<^ 
no  aut!%ority  to  make  It,  the  defendant  offered  in  evidence  one  of  its  by-laws, 
as  follows:  "The  board  of  directors  may  elect  a  general  manager  who  shalli 
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have  general  management  of  the  business  of  this  asaooiation,  with  power  to 
imj  and  sell." 

The  court  refused  to  allow  the  by-law  to  be  read  as  it  was  not  shown  that 
the  plaintiff  had  notioe  of  it.  Of  this  appellant  complains.  A  principal  is 
bound  by  the  acts  of  his  agent  within  the  apparent  scope  of  his  authority, 
although  his  private  instruction  may  limit  his  authority  more  narrowly. 
It  was  manifestly  within  the  apparent  authority  of  the  general  manager  of 
•Che  business  to  make  contracts  for  labor.  If  the  by-laws  had  been  read  it 
would  not  have  affected  the  result,  for  it  conferred  on  the  general  manager 
the  authority  in  question,  as  it  provided  that  he  should  have  the  ** general 
management  of  the  business  of  this  association,  with  power  to  buy  and  sell.*' 
If  there  were  limitations  upon  his  authority  which  were  known  to  the  plain 
tiff  or  of  which  she  had  notice,  the  association  would  not  be  bound  beyond  his 
actual  authority,  and  this  question  was  substantially  submitted  to  the  juiy 
by  the  instructions  of  the  court.  There  was  not  enough,  however,  in  the 
evidence  to  charge  her  with  notice  of  any  llinitaibion  upon  the  authority  of 
the  manager,  and  the  instruction  was  more  favorable  to  the  appellant  than 
it  should  have  been.  The  rule  is,  where  the  employe  is  discharged  before  the 
expiration  of  his  contract,  he  may  recover  the  contract  price  for  the  remain- 
der of  the  term,  less  what  he  has  earned  or  might  earn  by  reasonable  dili- 
gence. He  is  not  required  to  wait  until  the  end  of  his  term  before  bringing 
his  suit. 

He  can  recover  but  once,  and  in  that  action  must  be  allowed  to  recover  his 
entire  damages.  The  trial  here  took  place  before  the  end  of  the  year  con- 
tracted for,  and  while  it  is  necessarily  somewhat  of  an  approximation  what 
•she  might  earn  by  diligence  during  the  year,  this  is  permissible  and  is  the 
most  that  can  be  required  of  her.     (Lewis  v.  Scott,  05  Ky.,  484. ) 

The  court  properly  so  instructed  the  jury.  While  there  were  some  nn- 
secessaiy  allegations  in  the  petition,  the  allegation  as  to  the  loss  on  the 
breach  of  the  contract  and  her  inability  to  get  other  work,  are  sufBoiently 
stated  to  sustain  the  verdict.  The  court  did  not  err  in  refusing  to  continue 
the  case  on  account  of  the  absence  of  one  of  the  attorneys  who  was  sick.  A 
large  discretion  must  necessarily  be  exercised  by  the  circuit  courts  in  mat- 
ters of  this  sort.  withVhich'  this  court  will*  not- interfere,  unless  palpably 
abused.  As  one  of  the  members  of  the  firm  was  present,  considering  all  the 
facts  we  do  not  see  that  there  was  an  abuse  of  discretion  in  refusing  to  ] 
the  oas(^  or  continue  it  on  account  of  the  absence  of  council. 

Judgment  affirmed. 


MILLER,  &c.  V.  WI REMAN,  &c. 
(Filed  May  8,  1904— Not  to  be  reported. ) 

1.  Land— Adverse  possession— The  appellees,  John  and  Florence  Wlreman, 
having  patented  a  tract  of  land,  a  part  of  which  they  subsequently  conveyed 
to  their  daughter.  Rebecca  Bailey,  in  Which  Mrs.  Wireman  did  not  join, 
and  it  appearing  from  the  proof  that  since  said  conveyance,  Wireman  and 
his  wife  had  resided  on  said  land  claiming  it  as  their  own  adversely  for  more 
than  fifteen  years,  they  were  entitled  to  recover,  their  title  being  perfected 
ijy  possession. 

2.  Estoppel  —  Erroneous    judgment  — No    consideration  —  The  appellant. 
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Baohel  Miller,  not  having  paid  anything  for  the  land  she  claims,  can  not 
rely  upon  an  estoppel ;  and  while  the  court  erred  in  adjudging  the  lower  half' 
of  the  land  to  her,  and  not  adjudging  a  Hen  thereon  for  1125  in  favor  of  ap- 
pellee Wireman,  she  was  not  prejudiced  thereby,  as  Wireman  was  entitled  to- 
have  the  land  instead  of  the  lien  on  it.  Had  the  court  so  adjudged,  Mrs. 
Miller  would  have  received  nothing.  She  is  not  personally  bound  for  the 
debt  and  may  realize  something  out  of  the  land,  and  this  court  should  not 
reverse  a  judgment  which  is  not  prejudicial  to  the  appellant,  and  as  there  i& 
no  cross  appeal  Mrs.  Wireman  is  not  entitled  to  a  reversal. 

D.  D.  Sublett  and  John  W.  Rodman  for  appellants. 

Hazelrigg.  Cbenault  &  Hazelrigg  and  Aug.  Arnett  for  appellees. 

Appeal  from  Magoffin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Paynter. 

The  appellants,  Baohel  Miller  and  her  husband,  Boyd  Miller,  instituted 
this  action  against  John  Wireman  and  his  wife,  Florence  Wireman,  iiv 
which  they  alleged  that  they  were  the  owners  of  and  were  in  the  possession 
of  a  certain  tract  of  land  in  Magoffin  county,  and  that  the  defendants  were- 
committing  oertain  trespasses  upon  it.  They  sought  to  recover  damages  and 
to  restrain  the  defendants  from  committing  further  alleged  acts  of  trespass. 
The  defendants  denied  that  the  plaintiffs  were  the  owners  of  the  land.  They 
claim  that  they  had  acquired  title  to  it  as  follows:  First,  that  the  land  waa 
patented  to  John  Wireman  and  his  wife,  Florence;  second,  that  appellee 
John  Wireman  made  a  deed  to  his  daughter,  Bebeooa  Bailey,  in  1884,  in> 
which  his  wife,  Florence,  refused  to  join;  third,  that  subsequently  John 
Wireman  gave  to  his  daughter,  Rebecca,  a  tract  of  land  in  Breathitt  county 
in  consideration  of  the  lower  half  of  the  tract  in  controversy;  fourth,  that 
Rebecca  Bailey  conveyed  the  upper  half  of  the  traot  by  title  bond  to  Morgan 
Wireman,  who  assigned  it  to  Florence  Wireman;  fifth,  that  they  had  beea 
in  the  actual  adverse  possession  of  the  land  for  more  than  fifteen  years  before 
the  appellants  entered  upon  it. 

Thfr^uncontradioted  testimony  shows  that  the  land  was  originally  owned 
by  John  and  Florence  Wireman,  and  which  evidence  was  given  without  ob- 
jection. John  Wireman  in  1884  made  a  deed  to  his  daughter,  Bebeooa,  for- 
the  land,  the  consideration  being  love  and  affection.  Shortly  after  this  was. 
made  the  evidence  tends  to  show  that  John  Wireman  conveyed  to  his  daugh- 
ter, Rebecca,  land  in  Breathitt  county  for  the  lower  half  of  the  traot  in  oon^ 
troversy.  This  deed  was  destroyed,  and  at  her  instance  John  Wireman 
conveyed  the  Breatihtt  oounty  land  to  Jack  Wir^an.  the  latter  having  paid 
Rebecca  for  it.  She  never  made  her  father  a  deed  reoonveying  the  lower 
half.  The  evidence  tends  to  show  that  Rel)ecca  Bailey  sold  the  other  half  to 
Morgan  Wireman,  and  it  shows  clearly  that  Morgan  Wireman  paid  her 
therefor.  It  also  shows  that  Florence  Wireman  bought  from  Morgan  Wire<^ 
roan  Jils  interest  in  the  land.  A  paper  is  pleaded  which  purports  to  be  a 
title  bond  for  the  land  from  her  to  Morgan  Wireman,  but  her  signature  i& 
by  mark,  without  an  attesting  witness.  Rebecca  denied  in  her  pleadinga 
that  she  executed  the  bond,  but  did  not  deny  in  her  testimony  that  she  had 
done  so,  although  she  denied  having  made  the  exchange  of  land  heretofore 
mentioned. 
The  court  below  adjudged  that  Florence  Wireman's  heirs  (she  having  died 
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pending  the  Buit)  were  entitled  to  the  upper  half  and  the  appellant,  Bacliel 
Hiller,  the  lower  half,  subject  to  a  lien  for  1126.  It  is  claimed  by  the  appel- 
lants that  the  court  erred  in  adjudging  the  upper  half  of  the  land  to  Flor- 
ence Wireman's  heirs,  because  the  evidence  was  not  sufficient  to  show  that 
Bebecca  Bailey  executed  the  title  bond  to  Morgan  Wirenian,  and  in  glvinic 
John  Wirenian  a  lien  on  the  lower  half  of  the  land,  because  the  exchange  of 
lands,  If  at  all,  was  in  parol  and  not  enforceable,  and  that  no  pleading  had 
been  filed  authorixlng  such  a  judgment.  If  they  were  in  error  as  to  this, 
they  claim  John  Wireman  was  present  when  the  deed  was  made  by  Rebecca 
Bailey  to  her  daughter,  and  is  estopped  to  deny  its  validity.  We  will  discuss 
the  questions  regardless  of  the  order  in  which  they  are  stated. 

The  evidence  on  behalf  of  appellees  tend  to  show  that  John  Wireman  and 
his  wife  occupied  and  claimed  the  land  in  controversy  for  more  than  fifteen 
years  after  he  made  the  deed  to  his  daughter,  and  before  the  appellants  got 
possession  of  any  part  of  it.  If  the  evidence  fails  to  show  that  Rebecca  did 
execute  the  title  bond  to  Morgan  Wireman  for  the  land,  it  does  show  that  he 
bought  and  paid  her  for  it,  and  the  transaction  amounted  to  a  parol  sale  of 
the  upper  half  of  the  tract.  The  evidence  shows  a  parol  sale  of  the  lower 
half  to  John  Wireman.  So  John  Wireman  and  his  wife  at  least  held  the 
lands  under  jiarol  contracts  of  purchase  (though  as  a  matter  of  fact  the  wife 
had  never  parted  with  her  interest  in  It,)  and  having  been  in  the  adverse 
possession  for  more  than  fifteen  years,  claiming  it  as  their  own  before  ap« 
pellants  entered  upon  it,  the  statute  of  limitation  made  perfect  their  title  to 
the  land.  While  the  Wirenians  could  not  have  enforced  specific  performance 
of  the  verbal  contracts,  that  fact  did  not  militate  against  their  right  to  ac- 
quire title  to  it  by  an  adverse  holding.  (Thomson  v.  Thomson,  &c.,  08  Ky., 
435;  Lynn  v.  Cannada,  Guardian,  20  Ky.  Law  Rep.,  1488;  Hornsby,  &c.  v. 
Davidson,  &c.,  21  Ky.  Law  Rep.,  1682.)  The  title  to  the  land  by  adverse 
holding  even  if  Florence  Wireman  had  joined  in  the  deed  to  Rebecca  Bailey. 
If  we  are  correct  in  this  conclusion,  then  John  Wireman  and  his  wife,  Flor. 
■ence  Wireman  were  entitled  to  hold  the  land,  unless  John  Wireman  lost  his 
interest  in  it  by  reason  of  the  deed  which  his  daughter,  Rebecca,  made  to 
her  daughter,  Rachel  Miller.  John  Wireman  was  a  very  old  man  at  the 
time  of  this  transaction.  Rachel  Miller  never  paid  a  cent  for  the  land.  It 
was  conveyed  to  her  in  consideration  of  love  and  affection.  If  John  Wire- 
man  did,  at  the  time  of  the  execution  of  the  deed,  that  which  the  appellants 
claim  he  did,  and  Rachel  had  given  a  valuable  consideration  for  the  land,  • 
then  he  would  be  estopped  to  assert  title  to  his  interest^ in  it.  Rachel 
Miller  not  having  parted  wit^  anything  as  consideration  for  the  land,  she  is  ' 
not  entitled  to  r^ly  upon  an  estoppel ;  hence  the  court  should  have  adjudged  - 
the  lower  half  of  the  land  to  John  Wireman,  Instead  oMiachel  Miller.  While 
the  court  erred  in  adjudging  the  lower  half  of  the  land  to  appellant,  Mrs. 
Miller,  and  not  adjudging  a  lien  thereon  for'*135  in  favor  of  appellee.  John 
Wireman,  the  question  remains,  is  she  prejudiced  by  such  a  judgment? 
Wireman  was  entitled  to  have  the  land  adjudged  to  him,  instead  of  the  Hen 
on  it.  Had  the  court  so  adjudged,  Mrs.  Miller, would  not  have  received  any- 
thing by  the  judgment.  Having  been  erroneously  adjudged  the  land,  can 
she  complain  on  the  appeal  that  she  was  adjudged  it  with  a  lien  debt  on  It? 
^he  is  not  personally  bound   for  the  debt.     The  land  may  be  worth  much 
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more  than  the  lien  debt,  hence,  as  she  is  not  personally  bound  for  it,  she 
may  realize  something  out  of  It  when  she  was  not  entitled  to  any  dt  it. 
Certainly  she  can  not  be  prejudiced  by  the  judgment,  and  the  court  should 
not  reverse  a  judgment  which  is  not  prejudicial  to  the  appellant.  As  there 
is  no  cross  appeal,  appellee  Wireman  is  not  entitled  to  have  the  judgment 
reversed. 
The  judgment  is  nffirmed. 


BARIES  V.  LOUISVILLE  ELECTRIC  LIGHT  CO. 
(Filed  Mays,  1904.) 

1.  Verdicfe— Insufficient  dama:?es— Fnilure  to  plead  special  damnges— Ap- 
pellant is  a  painter,  and  at  the  time  he  was  injured  he  was  in  the  employ  of 
one  McKelvey,  who  had  the  contract  for  painting  a  house  on  which  there 
was  one  of  appellee's  wires,  not  properly  insulated,  with  which  he  came  in 
contact,  by  which  his  arm  has  withered  and  become  useless.  A  verdict  of 
one  cent  damages  can  not  W  reversed  for  the  smallness  of  the  damages,  for 
the  reason  that  special  damages  can  not  be  recovered  unless  pleaded,  which 
was  not  done  in  this  case. 

2.  Incompetent  evidence— General  custom  — On  the  trial  the  court  admitted 
evidence  to  show  that  it  was  a  general  custom  for  contractors  to  notify  ap- 
pellee that  they  were  working  on  a  house  to  which  the  wires  were  attached 
and  when  this  notice  was  given  it  always  cut  the  wires.  This  evidence  was 
incompetent  and  prejudicial  to  appellant.  If  appellee  was  negligent  in  not 
having  its  wires  insulated,  which  was  the  proximate  cause  of  appellant's  in- 
jury, it  can  not  be  excused  because  some  other  person  might  have  performed 
a  duty  that  would  have  prevented  the  injury. 

Bennett  H.  Toung  for  appellant. 

O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Paynter. 

The  arm  of  appellant  has  withered  and  become  useless  by  coming  in  con- 
tact with  a  live  wire  of  appellee;  it  occurred  while  painting  on  a  house  to 
which  the  wire  was  attached.  Appellant  claims  that  he  received  the  injury 
by  reason  of  appellee's  negligence  in  not  having  the  wire  properly  insulated. 
This  was  the  question  of  fact  at  issue  on  the  tria}  of  the  case.  The  jury  re- 
turned a  verdict  for  the  appellant,  and  fixed  his  damages  at  one  cent.  ' 

He  asks  a  reversal  on  the  grounds:  First,  that  the  verdict  fixing  damages 
is  flagrantly  against  the  weight  of  the  evidence;  second,  that  the  court  erred 
to  his  prejudice  in  the  admission  of  evidence.  It  is  the  contention  of  appel- 
lee that,  under  section  341  of  Civil  Code  of  Practice,  the  judgment  can  not  be 
reversed  because  of  the  smallness  of  damages  in  an  action  for  an  injury  to 
the  person.  The  evidence  shows  that  he  was  earning  and  could  earn  at  his 
trade  as  a  painter  f  15  a  week,  and  that  the  time  lost  in  consequence  of  his 
injury  would  equal  a  sum  greater  than  1800.  The  loss  of  time  resulting 
from  a  personal  injury  is  a  pecuniary  loss  in  contemplation  of  section  841, 
and  it  is  a  ground  for  reversal  if  the  verdict  is  for  the  plaintiff,  and  it  does 
not  award  damages  to  cover  such   pecuniary  loss.     (Taylor  v.  Howser,  la 
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BofJi,  468;  Bay  y.  Jeffries,  88  Ky.,  867;  Strob  v.  South  Covington  and  Cin- 
oinnatt  Street  Ry.  Co.,  ante,  1866.)  This  oourt  has  repeatedly  held  that 
special  damages  must  be  pleaded.  It  was  not  sufficiently  done  in  this  case. 
It  is  averred  in  the  petition  that  since  the  plaintiff  received  the  injury 
he  "has  been  and  is  unable  to  do  any  kind  of  work."  The  averment  is  not 
sufficient,  hence  the  appellant  is  not  entitled  to  a  reversal  because  of  the 
smallness  of  damages.  (Ray  v.  Jeffries,  supra;  Stroh  v.  South  Covington 
Sc  Cincinnati  Street  Ry.  Co.,  supra;  Jesse  v.  Shuck,  11  Ky.  Law  Rep.,  463. > 
While  it  is  stated  by  the  jury  that  the  verdict  is  for  the  plaintiff,  it  was  in 
effect  for  the  defendant.  It  can  not  be  believed  that  any  juiy  would  so- 
lack  in  judgment  and  proper  appreciation  of  the  serious  loss  resulting  from 
a  withered  arm,  as  to  believe  that  one  cent  would  compensate  the  injured 
party.  In  determining  whether  or  not  appellant  was  prejudiced  by  the  ad- 
mission of  improper  evidence,  we  will  consider  its  effect  the  same  as  if  the 
verdict  had  been  for  the  appellee.  At  the  time  of  the  injury  appellant  was 
in  the  employ  Of  McKelvey,  who  had  the  contract  for  painting  the  house.  It 
is  contended  that  the  court  erred  in  admitting  evidence  that  McKelvey  and 
some  of  his  employes  had  notice  that  appellee  desired  to  cut  the  wire,  when 
the  painting  should  progress  far  enough  for  the  men  to  work  on  that  portion 
of  the  building  where  the  wires  were  situated.  Such  evidence  would  be  in> 
competent,  as  it  would  be  allowing  appellee  to  show  the  negligence  of  appel- 
lant's employer,  to  exonerate  it  from  a  liability  for  negligence  which  waa 
the  proximate  cause  of  the  injury.  The  neglect  of  McKelvey  was  not  a  con- 
tributory act  imputable  to  the  appellant.  If  appellee  was  negligent  in  fail- 
ing to  properly  insulate  its  wire  at  the  place  where  appellant  had  the  right 
to  be  in  the  discharge  of  his  duties,  it  certainly  could  not  be  relieved  of  the 
consequence  of  Ite  negligence,  because  some  one  other  than  the  appellant  might 
have,  by  performing  n  duty,  prevented  the  injury.  While  there  is  no  evidence^ 
that  such  notice  was  given  to  McKelvey,  evidence  was  admitted  to  show 
that  a  general  custom  prevailed  which  required  contractors  to  notify  appel- 
lee they  were  working  on  a  house  to  which  ite  wires  were  attached,  and  when 
this  was  done  it  always  cut  the  wires.  This  evidence  was  intended  to  show 
that  there  was  a  duty  upon  appellant's  employer  or  himself  to  give  the  ap- 
pellee notice  that  work  was  being  done  on  the  house.  If  that  custom  re- 
quired the  employer  or  his  foreman  to  give  such  notice,  their  failure  to  do  so 
could  not  release  the  appellee  from  the  consequences  of  its  negligence  in 
failing  to. properly  insulate  the  wires.  If  such  evidence  is  admissible  under 
any  circumstances,  it  was  not  in  this  case;  blouse  the  appellee  introduced 
evidence  showing  it  had  notice  the  day  before  the  accident  that  the  painters 
were  at  work  on  the  house  where  the  accident  happened,  and  Mr.  Kinkead, 
one  of  its  electricians,  testified  that  appellee  cut  the  wires  on  houses  when  it 
had  such  information.  It  is  the  purpose  of  the  notice  that  men  are  at  work 
where  appellee  has  its  wires  to  give  it  an  opportunity  to  cut  them.  If  it  had 
the  notice,  then  the  evidence  of  the  general  custom  (if  evidence  of  it  is  ad- 
missible in  any  case)  was  not  admissible  in  this  case,  for  if  it  had  been  fol- 
lowed the  appellee  would  have  been  told  a  fact  of  which  it  was  already 
apprised.  Besides,  the  evidence  taken  in  its  entirety  did  not  show  that 
there  was  any  general  custom  which  could  impose  a  duty  upon  an  ordinary 
employe  of  a  contractor  to  give  such  notice.    The  admission  of  the  evidence 


HOBN  V.  OABBOLL.  2305 

M  to  the  general  custom  was  prejudicial  to  the  rights  of  the  appellant.  In 
giving  instructions  to  the  jury  the  court  seems  to  have  followed  Laughlin  v. 
Louisville  Electric  Light  Co.,  100 Ky.,  173,  and  other  cases  to  the  same  effect. 
The  judgment  is  reversed,  with  directions  for  proceedings  consistent  with, 
this  opinion. 


HOBN  V.  CARROLL. 
(Piled  May  3,  1904—Not  to  be  reported.  \ 

1.  New  trial— Where  a  judgment  was  rendered  against  H.  &  Co*. ;  instead 
of  H.,  no  motion  having  been  made  in  the  circuit  court  to  correct  the  judg- 
ment on  that  ground  as  required  by  section  703,  Civil  Code,  the  Court  of 
Appeals  is  wichout  power  to  reverse  on  that  ground. 

2.  Damages— Instructions— In  an  action  for  damages  for  failure  to  carry 
out  contract  with  reference  to  cutting  cross  ties,  an  instruction  which  au- 
thorized the  jury  to  award  the  full  contract  price  for  ties  cut  by  other  parties 
was  erroneous,  the  daninges  being  the  real  profit  that  would  have  been  real- 
ized over  and  above  the  cost  in  cutting  the  ties. 

8.  Burden  of  proof— In  an   action   upon  a  contract  for  cutting   timber, 
where  the  defendant  produced  a  contract  which  plaintiff  denied  was  the  tru® 
contract,  the  burden  was  upon  the  latter  that,  by  reason  of  fraud  or  mistake  • 
this  was  not  the  true  contract,  and  an  instruction  that  placed  the  burden  of ' 
proving  the  contract  upon  defendant  was  erroneous. 

M.  M.  Logan  and  K.  L  Greene  for  appellant. 

Wni.  Cromwell  for  appellee. 

Appeal  from  Kdmonson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

This  action  was  instituted  by  appellee  against  the  appellant  for  an  alleged: 
violation  of  a  written  contract  of  sale  of  oak  timber  to  be  manufactured 
into  cross  ties.  The  petition  nlleges  In  substance  that  in  November,  1899,  he 
sold,  by  written  contriictto  the  appellant,  all  uf  the  oak  timber  upon  a  tract, 
of  20n  acres  of  land  owned  by  him.  suitable  for  cross  ties.  In  consideration 
of  S-2(M)  in  cash,  and  the  further  con.slder.itlon  that  the  defendant  was  to  em- 
ploy him  to  cut  the  cross  ties  and  to  pny  him  therefor  10  cents  per  tie.  He 
also  alleges  that  all  of  the  timber  was  to  be  taken  off  the  premises  within 
two  years  from  the  date  of  the  contrnct.  He  charges  that  after  he  had  gotten 
out  about  one  half  of  the  cro.ss  ties  that  the  defendant,  Horn,  stopped  him, 
and  had  the  work  ]ierformed  by  other  ptirtles;  and  that  In  consequence  of 
this  violation  of  the  contract  he  was  damaged  foO.  He  further  alleges  that 
the  defendant  cut  nnd  removed  certain  board  trees,  which  were  reserved 
from  tht*  contract,  to  his  damage;  that  all  of  the  timber  was  tu  be  removed 
in  two  years;  but  that  the  defendant  held  the  forcible  possession  of  the  land 
and  removed  therefrom  a  large  amount  of  timber  after  the  expiration  of  the 
contrnct  time,  to  his  damage  in  f  100.  The  defendant,  Horn,  for  answer, 
denied  that  the  timber  was  to  be  removed  In  two  years  from  the  date  of  the- 
contract,  or  that  the  plaintiff  was  to  have  the  exclusive  privilege  of  cutting 
out  cross  ties;  and  further  filed  what  purports  to  be  the  written  contract 
between   the  parties,  which   provides  that  he  was  to  have  until  December  9, 

vol.  25—144 
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IdOS,  or  three  years  from  the  date  thereof,  to  work  the  timber;  and  that  the 
plaintiff  was  to  have  the  right  to  manufacture  the  timber,  on  a  part  of  the 
land  only,  at  the  same  price  paid  other  workmen,  and  changes  that  be- 
fore the  expiration  of  the  contract  the  plaintiff  cut  and  removed  a  lar^e 
amount  of  the  timber  covered  by  the  contract,  to  his  dama^  in  at  least 
$285.  Plaintiff,  in  his  reply,  denied  that  the  written  contract  produced  by 
the  defendant  was  the  true  contract  between  the  parties,  and  claimed  that  he 
had  been  deceived  and  overreached  in  its  execution.  The  issues  were  made 
up,  and  a  jury  trial  resulted  in  a  verdict  and  judgment  for  175  in  favor  of 
the  plaintiff,  and  the  defendant  has  appealed. 

Several  grounds  are  relied  on  for  reversal;  first,  because  the  judgment  is 
against  K.  W.  Horn  &  Co.,  instead  of  B.  W.  Horn,  the  real  defendant.  As 
no  motion  to  correct  the  judgment  on  this  ground  was  made  in  the  circuit 
court  as  required  by  section  763  of  the  Civil  Code,  this  court  is  without 
power  to  reverse  on  this  ground,  even  if  the  alleged  error  affected  the  sub- 
stantial rlfthts  of  the  defendant,  which,  however,  does  not  appear  from  the 
record  to  be  true  in  this  case.  Appellant,  however,  justly  complains  that 
the  instructions  as  to  the  measure  of  plaintiff's  damage  growing  out  of  the 
failure  of  the  appellant  to  allow  him  to  cut  the  cross  ties,  as  they  authorize 
the  jury  to  award  him  the  full  contract  price  for  the  ties  cut  by  other  parties. 
This  was  erroneous.  His  damages  on  this  score  was  the  reasonable  profit 
vehich  he  would  have  realized  over  and  above  the  cost  to  him,  in  cutting 
these  ties.  The  instructions  are  also  erroneous  and  prejudicial  to  the  appel- 
lant in  placing  upon  him  the  burtien  of  establishing  the  contract.  The 
plaintiff,  both  in  his  pleadings  and  testimony,  admitted  that  the  contract 
was  in  writing.  The  only  contract  produced  upon  the  trial  was  that  intro- 
duced by  the  defendant,  and  which  was  identified  as  the  true  contract  be- 
tween the  parties  by  the  attesting  witness,  and  the  burden  was,  therefore, 
properly  upon  the  plaintiff,  to  show  that  by  reason  of  fraud  and  mistake  this 
was  not  the  true  contract  betw^een  them. 

For  reasons  indicated  the  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  herewith. 


LONDON  V.  CITY  OF  FRANKLIN,  Ac. 

(Filed  May  8,  1604.) 

Office  and  officers— Town  marshal—Removal  from  office— Under  Kentucky 
Statutes,  section  8619,  providing  thac  *'the  marshal  shall  be  appointed  for  a 
term  of  two  years  by  the  city  council,  but  may  be  removed  at  the  pleasure 
of  the  city  council,"  a  marshal  of  a  city  of  the  fifth  class  may  be  removed 
from  his  office  by  the  city  council  at  any  time,  without  notice  or  hearing. 

Roark  &  Finn  for  appellant. 

L.  B.  Finn  and  G.  W.  Whitesides  for  appellees. 

Appeal  from  Simpson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellant  was  appointed  marshal  of  the  city  of  Franklin  to  fill  out  an  un- 
expired term.    After  this,  in  June,  1908,  the  grand  jury  returned  an  indict- 
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meiit  agaiDRt  him  for  fornication ;  on  the  first  Monday  in  July  he  tendered 
to  the  council  his  resignation  as  marshal,  to  take  effect  upon  his  conviction 
-of  the  offense  of  fornication.  The  council  refused  to  accept  the  oondi* 
tional  resignation,  and  without  notice  to  him  or  hearing,  entered  an  order 
removing  him  as  marshal  and  appointing  appellee  Williams  to  his  place. 
He  afterwards  filed  this  suit  against  Williams  and  the  city  to  recover  the 
emoluments  of  the  office  for  the  remainder  of  the  tenn,  on  the  ground  that 
the  order  of  the  council  was  void.  Section  S6J9,  Kentucky  Statutes,  pro« 
vldes:  **The  marshal,  assessor,  treasurer,  clerk  and  city  attorney  shall  he 
Appointed  for  a  term  of  two  years  hy  the  city  council,  but  may  be  removed 
«t  the  pleasure  of  the  city  council." 

Section  9622  also  provides:  "Any  vacancies  occurring  in  any  of  the  offices 
inrovided  for  in  this  chapter  shall  be  filled  by  appointment  of  the  city 
•council." 

These  sections  are  part  of  the  act  regulating  cities  of  the  fifth  class,  to 
which  Franklin  belongs.  Section  160  of  the  Constitution  contains  this 
Dlause:  "The  general  assembly  shall  prescribe  the  qualifications  of  all  offloerg 
of  towns  and  cities,  the  manner  in  and  causes  for  which  they  may  be  re* 
moved  from  office,  and  how  vacancies  in  such  offices  shall  be  filled." 

It  is  insisted  for  appellant  that  under  the  constitutional  provision  officers 
of  cities  and  towns  may  be  only  removed  for  cause,  and  that  section  9619  of 
the  statute  above  quoted  must  be  construed  to  refer  only  to  removals  for 
oause,  or,  if  not  so  construed,  is  unconstitutional.  The  language  of  the 
statute  is  that  the  officers  named  may  be  lemoved  at  the  pleasure  of  the  city 
council.  These  words  have  a  well-defined  legal  meaning.  The  right  to  re« 
move  at  pleasure  is  an  entirely  different  thing  from  the  right  to  remove  for 
oause.  To  hold  thai  the  statute  only  authorizes  the  council  to  remove  for 
oause  would  be  to  deny  the  words  used  by  the  legislature  their  ordinary 
meaning.    This  can  not  be  done.    (Kentucky  Statutes,  section  460.) 

It  was  held  in  Todd  v.  Dunlap,  09  Ky.,  449,  that  the  constttotional  pro« 
Tlsion  quoted,  applies  to  all  officers  of  cities  and  towns,  whether  created  by 
the  Constitution  or  by  statute;  and  in  that  case  it  was  held  that  the  power 
to  remove  arbitrarily  was  not  vested  in  the  mayor  under  sections  8781,  2794, 
Kentucky  Statutes,  governing  cities  of  the  first  class.  Bat  the  case  turned 
on  the  construction  of  the  statute,  and  no  opinion  was  expressed  as  to  the 
power  of  the  legislature  to  provide  for  removals  at  the  pleasure  of  the  city 
oouncil.  In  Lexington  v.  Bennick,  106  Ky. ,  779,  It  was  held  that  section  161 
of  the  Constitution  forbidding  a  change  in  the  compensation  of  a  municipal 
officer  after  his  election  or  appointment  and  during  his  term  of  office,  doea 
not  apply  to  officers  who  hold  at  the  pleasure  of  the  council.  By  section  160, 
other  officers  of  towns  and  cities  than  those  therein  named,  may  be  elected 
by  the  qualified  voters  or  appointed  by  the  local  authorities  as  the  general 
Assembly  may,  by  general  law,  provide;  but  when  elected  by  the  voters  their 
terms  of  office  shall  be  four  years  and  until  their  successors  are  qualified. 
The  length  of  the  term  of  officers  who  are  not  elected  by  the  people  is  not 
fixed  by  the  Constitution.  This  may  be  regulated  by  the  general  assembly. 
In  creating  the  office  of  marshal  of  cities  of  the  fifth  class,  the  general  assem- 
bly  might,  without  violating  any  constitutional  provision,  enact  that  the 
office  should  be  filled  by  appointment  of  the  oouncil  and  held  subject  to  its 
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pleaAure;  for  as  to  these  subordinate  oiBcers  the  whole  matter  Is  left  to  tb9> 
legislative  judgment.  If  the  statute  In  question  had  contained  nothing 
about  a  term  of  two  years  there  would  have  been  no  question  of  Its  constitu- 
tionality. But  what  Is  said  on  this  subject  does  not  conflict  with  the  other 
words  used.  Taken  as  a  whole,  the  sense  of  the  section  Is  plain.  Its  mean. 
Ing  Is  that  the  oiBcers  named  shall  hold  at  the  pleasure  of  the  city  counciU 
but  not  lunger  than  for  a  term  of  two  years.  The  council  Is  elected  Itself  for 
two  years,  and  for  this  reason  their  power  of  appointment  Is  also  limited  to 
two  years.  But  their  appointees  during  the  term,  hold  at  their  pleasure.  In- 
other  words,  their  appointments  are  subject  to  the  pleasure  of  the  council^ 
but  expire  in  any  event  after  two  years.  The  1  imitation  of  their  appoint- 
ment to  two  years  does  not  make  them  any  less  at  the  pleasure  of  the  coun- 
cil than  they  would  have  been  if  this  limitation  had  been  omitted.  The- 
purpose  of  the  two  years'  limitation  is  to  make  the  appointees  of  one  council 
go  out  with  it,  or  substantially  so,  and  leave  the  new  council  entirely  free 
to  make  its  own  appointments  for  its  term.  It  was  not  designed  to  interfere 
In  any  way  with  the  appointees  holding  at  the  pleasure  of  the  council.  Ta 
hold  that  the  council  can  not,  imder  the  statute,  remove  the  marshal  at 
pleasure  because  of  the  constitutional  provision,  would  be  In  tffect  to  saj 
that  the  legislature  can  not,  under  the  Constitution,  create  Inferior  munic- 
ipal officers  to  be  appointed  by  the  council  and  to  hold  their  offices  at  th& 
pleasure  of  the  council. 
.   Judgment  affirmed.  ^ 
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(Filed  May  4,  1904— Not  to  be  reported.) 

1.  Life  insurance— Policy  payable  to  wife  and  children  of  insured— In  this 
State  where  a  life  policy  is  mnde  piiyablo  to  the  wife  and  children  of  the  in- 
sured, as  to  the  beneficiaries  it  should  be  regarded  in  the  light  of  a  testa- 
mentary provision  rather  than  a  contract,  and,  therefore,  the  policy  in 
question  being  made  for  the  benefit  of  the  wife  and  children  of  the  insured, 
should  be  construed  as  far  as  posbible  under  the  statutes  applicable  to  de- 
vises by  will;  and  as  a  will  speaks  from  the  date  of  the  death  of  the  insured, 
and  not  from  the  date  of  the  will,  the  language  in  the  policy  **that  the  com 
pany  agrees  with  the  assured  well  and  truly  to  pay  the  sum  insured  to  the- 
assured,  their  executors,  administrators,  or  assigns,  within  ninety  days  nfter 
proof  of  death,"  has  referenne  only  to  how  and  when  the  money  should  be 
paid  to  those  who  at  the  death  of  the  insured  constitute  the  assured  under 
the  policy,  as  it  could  not  be  known  definitely  who  the  assured  were  until 
the  death  of  the  insured. 

2.  Devises  to  a  class— Survivors— It  must  be  presumed  that  when  the  policy 
was  procured,  the  contract  was  made  with  reference  to  the  law  of  Kentucky 
as  it  then  stood,  and,  therefore,  section  2064,  Kentucky  Statutes,  must  be 
read  into  the  contract,  which  provides  "that  when  a  devise  is  made  to  sev- 
eral as  a  class,  or  as  tenants  in  common,  or  as  joint  tenants,  and  one  or  more 
of  the  devisees  shall  die  before  the  testator,  the  share  of  such  as  die  shall  go 
to  his  or  her  descendants,  if  any;  if  none,  then  to  the  siirviving  devisees, 
unless  a  different  dij^position  is  made  by  the  devl.<;cr,  and  under  this  statute 
the  policy  beln^  payable  to  the  wife  and  children  of  the  Insured  jointly* 
upon  the  death  of  George  W.  Oault  childless  before  the  insured,  the  said 
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f}eorge  belog  one  of  the  children  of  the  insured,  his  interest  in  the  policy 
i;iasBed  to  the  snrYlyors. 

Forcht  &  Field  for  appellant. 

Grubbs  &  Grubbs  and  Lane  &  Harrison  for  appellee. 

Appeal  from  Jefferson  Clronit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  Barker. 

The  appellant,  Susan  Gault,  is  the  daughter*  in-law  of  Joseph  Gault,  now 
•deceased,  and  is  the  widow  of  his  son«  Geor|^e  W.  Gatllt,  also  deceased.  The 
•apiMllees  are  the  children  of  Joseph  Gault.  This  controversy  grows  out  of 
the  claim  of  appellant  to  an  interest  in  the  sum  of  $9,448  of  life  insurance 
•payable  on  three  insurance  policies  on  the  life  of  Joseph  Gault.  These  three 
policies  are  identical  in  language,  except  as  to  the  amounts.  The  following 
•agreed  facts  will,  therefore,  illustrate  the  whole  case : 

On  November  1,  1869,  the  ^tna  Life  Insurance  Co.  issued  and  delivered 
to  Joseph  Gault  its  policy  No.  67,459,  the  material  parts  of  which  are  as  fol- 
lows : 

"This  policy  of  insurance  witnesseth:  That  the  Mtntk  Life  Insurance  Co., 
in  consideration  of  an  annual  premium  of  1275.70,  to  be  paid  or  secured  to 
said  company  by  Joseph  Gault,  for  the  benefit  of  Mary  A.  Gault  and  his 
<}hildren,  the  flist  premium  In  advance,  and  each  succeeding  premium  on  or 
•before  the  1st  day  of  November  of  each  year  during  the  continuance  of  this 
policy,  do  assure  the  life  of  Juseph  Gault,  of  Louisville,  in  the  county  of 
-Jefferson,  State  of  Kentucky,  in  the  amount  of  $5,000,  for  the  term  of  his  life. 

"And  the  said  company  do  hereby  promise  and  agree,  to.  and  with  the  said 
assured,  their  executors,  administrators,  and  assigns,  well  and  truly  to  pay 
or  cause  to  be  paid,  tlie  said  sum  insured  to  the  said  assui^,  their  execu- 
tors, administrators,  or  assigns,  within  ninety  days  after  due  notice  and 
proof  of  the  death  of  the  said  Jpseph  Gault,  and  all  indebtedness  of  the  party 
to  the  company  shall  be  deducted  from  the  sum  insured." 

That  at  the  dates  of  all  of  the  policies,  Joseph  Gault  had  a  wife  named 
Mary  A.  Gault,  and  four  children,  namely,  two  sons.  George  W.  Gault  and 
Joseph  K.  Gault,  who  were  his  children  by  his  former  wife,  who  had  died 
many  years  before  any  of  said  policies  were  issued,  and  two  daughters,  Mar- 
.garet  D.  Dickens  and  Mary  E.  Gault,  who  were  his  daughters  by  bis  wife, 
•the  said  Mary  A.  Gault,  named  in  the  said  policies.  That  at  the  time  said 
policies  were  issued  Joseph  Gault  resided  in  Louisville,  Ky.,  where  he  con- 
tinued thereafter  to  reside  until  his  death;  that  all  said  policies  were  deliv- 
ered to  Joseph  Gault  in  Louisville,  Ky.,  and  that  be  paid  ail  the  annual 
premiums  promptly  in  advance  as  they  matured,  and  paid  same  to  the  in- 
surance company  at  its  office  in  Louisville,  Ky.;  that  his  son,  George  W. 

Gault,  died  intestate  on  the day  of  October,  1892,  a  resident  of  Jefferson 

-dounty,  Kentucky,  and  left  surviving  him  his  wife,  the  said  Susan  Gault,, 
but  never  had  any  child  or  children;  that  Joseph  Gault,  the  father  of  said 
George  W.  Gault,  was  his  sole  and  only  heir  at  law;  that  Mary  A.  Gault. 
wife  of  Joseph  Gault,  and  named  as  one  of  the  beneficiaries  in  hi9  will,  died 
intestate  on  the  27th  day  of  July,  1V>02,  and  left  surviving  her,  her  husband, 
the  said  Joseph  Gault,  and  onl^  two  children,  and^  they  were  Margaret  D. 
X)ickens  and  Mary  £.  Gault;  that  Joseph  Gault  died  testate  on   March  10, 
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1908,  belDfv  a  widower  at  the  date  of  his  death,  and  left  fiurviving  him  only 
three  children,  who  are  the  appellees  herein ;  that  by  his  will,  which  was 
duly  admitted  to  probate,  Joseph  Qault  devised  all  of  his  estate  to  his  thrve 
children,  the  appellees  herein,  and  nominated  his  daughter,  Mary  K.  Gault, 
as  executrix  thereof. 

The  question  which  arises  for  adjudication  on  this  appeal  is  the  interest^ 
if  any,  which  appellant  has  in  the  insurance  money  in  question.  Section 
8064,  Kentucky  Statutes,  is  as  follows:  "When  a  devise  is  made  to  several* 
as  a  class  or  as  tenants  in  common,  or  as  joint  tenants,  and  one  or  more  of 
the  devisees  shall  die  before  the  testator,  and  another  or  others  shall  survive 
the  testator,  the  share  or  shares  of  all  such  as  die  shall  go  to  bis  or  their  de- 
scendants, if  any;  if  none,  to  the  surviving  devisees,  unless  a  different  dis- 
position is  made  by  the  devisor.  A  devise  to  children  embaoes  grandchildren 
when  there  are  no  children." 

Section  4B41 :  '*If  a  devisee  or  legatee  dies  before  the  testator,  or  is  dead  at 
the  making  of  the  will,  thus  leaving  issue  who  survive  the  testator,  such 
issue  shall  take  the  estate  devised  or  bequeathed,  as  the  devisee  or  legatee 
would  have  done  if  he  had  survived  the  testator,  unless  a  different  disposi- 
ticto  thereof  is  made  or  required  by  the  will." 

In  this  State,  where  a  life  policy  is  made  payable  to  the  wife  and  children 
of  the  insured,  as  to  the  beneficiaries,  it  should  be  regarded  in  the  light  of 
testamentary  provisions,  rather  than  a  contract.  (Robinson  v.  Duvall,  7A 
Ky.,  88;  Duvall  v.  Goodson,  Id.,  224;  Supreme  Council  Catholic  Knights  of 
America  v.  Densford,  &c.,  21  Ky.  Law  Rep.,  1574.)  It  follows,  therefore, 
that,  so  far  as  possible,  the  policy  in  question  should  be  construed  in  the 
light  of  the  statutes  above  quoted  with  referance  to  devises  and  devisees.  It. 
is  frankly  admitted  by  counsel  for  appellant  that,  if  the  policy  contained 
only  the  language  enumerating  the  beneficiaries,  the  judgment  of  the  chan> 
cellor,  denying  appellant  any  right  to  participate  in  the  fund,  would  be  a 
correct  exposition  of  the  law;  but  they  urgently  insist  that  the  agreement  of 
the  insurance  company  to  pay  over  the  insurance  upon  the  death  of  the  in- 
sured to  the  beneficiaries,  '^their  executors,  administrators  and  assigns,'*' 
conferred  upon  the  assured  vested  interests  which,  upon  their  death,  passed 
under  the  statutes  of  descent  and  distribution.  To  this  we  can  not  agree. 
As  said  in  the  case  of  Robinson  v.  Duvall,  supra:  "A  life  policy,  as  between 
the  assured  and  the  insurer,  is  strictly  and  only  a  contract  for  the  payment 
of  money  upon  the  happening  of  a  contingency,  uncertain  only  as  to  the 
time  when  it  will  occur,  and  is  subject  to  the  iceneral  rules  which  govern  in 
the  interpretation  of  other  contracts.  But  when  considered  with  respect  to 
the  rights  of  those  who  claim  to  be  beneficiaries,  especially  when  they  are 
the  natural  objects  of  the  affection  and  bounty  of  the  person  procuring  and 
paying  for  the  insurance,  should  be  regarded  in  the  light  of  a^testamentary 
provision  rather  thaor  of  a  contract.  The  object  of  all  intepretation  of  actp 
or  words  is  to  arrive  at  the  intentions  of  the  person  whose  acts  or  words  are 
to  be  interpreted ;  and  the  nature  of  the  transaction  and  the  relation  of  the 
parties  are  frequently  important,  and  sometimes  oontrolling  factors  in  the 
problem.  In  taking  the  policy  the  insured  was  not  providing  for  himself,, 
but  for  his  wife  and  children  after  his  death;  and  it  would  be  unreasonable 
to  suppose  that  he  intended,  in  case  one  of  these  objects  of  his  affeotlon 
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should  did  during  his  life,  that  the  interest  of  the  one  so  dying  should  pass 
to  himself,  and  at  his  death  to  his  personal  representative.  It  would  be 
more  consistent  with  his  evident  design  in  insuring  his  life  for  the  benefit 
of  all  his  family,  wife  and  children  alike,  to  suppose  that  his  intention  was, 
that  in  case  one  or  more  should  die  before  himself,  without  leaving  children, 
the  share  to  which  those  dying  would  have  been  entitled  had  they  survived 
him,  should  go  to  the  survivors." 

The  construction  for  which  appellant  contends  would  produce  the  very 
effect  which,  as  said  in  the  opinion  above  quoted,  is  presumed  not  to  have 
been  the  intention  of  him  who  procured  the  insurance,  that  he  was  piovid- 
ing  in  part,  at  least,  for  himself;  for  If,  upon  the  death  of  one  of  the  bene- 
ficiaries,  childless,  the  share  of  the  decedent  was  vested  and  became  a  part 
•f  his  estate,  then  the  father  who  procured  the  insurance,  would,  neoes* 
sarily.  be  entitled  under  the  statute  of  descent  and  distribution  to  the  share 
of  the  deceased  child.  It  must  be  presumed  that,  when  the  policy  was  pro- 
cured, the  contract  was  made  with  reference  to  the  law  of  Kentucky  as  it 
then  stood,  and,  therefore,  section  2064  must  be  read  Into  the  contract  under 
consideration.  As  this  policy,  under  the  decision  of  this  court,  must  be  con- 
strued as  a  will,  it  speaks  from  the  time  of  the  death  of  Joseph  Gault,  and 
not  from  its  date.  The  language  that  the  company  agrees  with  the  "assured,, 
their  executors,  administrators  and  assigns,  well  and  truly  to  p^y  or  cause 
to  be  paid,  the  said  sum  insured  to  the  said  assured,  their  executors,  admin- 
istrators, or  assigns,  within  ninety  days  after  due  notice  and  proof  of  the 
death  of  the  said  Joseph  Gault,"  has  reference  only  as  to  how  and  when  the 
money  should  be  paid  to  those  who,  at  the  death  of  Joseph  Gault,  constitute 
the  assured  under  the  policy.  Under  section  206i,  it  could  not  be  known, 
definitely,  who  the  assured  were,  until  the  death  of  Joseph  Gault,  and  when, 
by  the  happening  of  that  event,  It  was  determined  who  were  the  beneficiaries, 
the  company  agreed  to  pay  the  insurance  money  to  them,  or,  if  any  of  them 
should  die  after  the  death  of  Joseph  Gault,  and  before  the  time  of  payment 
as  fixed  by  the  contract,  in  that  event  the  company  would  pay  their  execu- 
tors, administrators  and  assigns.  If  the  language,  with  reference  to  the 
payment  by  the  company,  can  be  construed  to  have  the  effect  contended  for 
by  appellant,  then  any  of  the  named  beneficiaries,  prior  to  the  death  of 
Joseph  Gault,  might  have  assigned  and  sold  his  vested  Interest;  and,  if  he 
afterward  died,  childless  and  unmarried,  his  assignee,  although  a  stranger, 
would  take  his  share  to  the  exclusion  of  the  surviving  beneficiaries,  who 
were  the  natural  objects  of  the  affection  and  bounty  of  the  father. 

We  do  not  think  the  language  In  the  policy,  with  reference  as  to  how  and 
when  the  money  should  be  paid  by  the  company,  manifests  an  intention  that 
it  should  be  distributed  differently  from  the  provsions  of  the  statute.  Taking 
the  instrument  as  a  whole,  which  includes  section  2064,  we  think  it  is  clear 
that  Joseph  Gault  intended  to  make  a  provision  for  the  benefit  of  his  own 
family,  and  that  in  case  of  the  death  of  any  of  the  named  beneficiaries, 
without  children,  before  his  own  demise,  the  share  of  the  decedent  should 
go  to  the  survivors.  As  said  by  Judge  Burnam,  in  the  case  of  the  Supreme 
Council  of  Catholic  Knights  of  America  v.  Densford,  supra:  "If  the  mother 
of  appellees  had  died  childless,  then  the  fund  would  have  gone  to  the  sur- 
viving beneficiaries,  but,  as  she  left  children  surviving  her,  they  stand  in 
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her  shoee,  and  are  entitled  to  one-third  of  the  fund  provided  for  by  the  oer* 
tlfioate."  That  case,  in  principle,  was  in  all  respects  similar  to  the  case  at 
tmr.  In  this  case,  the  son  died  childless;  therefore,  under  the  language  ot 
the  opinion  cited,  his  share  would  go  to  the  surrlTing  beneficiaries. 

As  the  judgment  of  the  chancellor  is  consonant  with  the  conclusion  herein 
reached  it  is  affirmed. 


XOUrSVILLE,  ANCHORAGE  AND  PEWEE  VALLEY  ELECTRIC  RY. 
CO.  V.  WHIPPS,  &o. 

(Filed  May  4,  1904.) 

1.  Breach  of  con  tracts  Failure  to  erect  and  maintain  depot— Measure  of 
damages— Mrs.  Minnie  C.  Whipps  and  her  husband  conveyed  the  right  of 
way  to  the  .appellant  through  a  45-acre  tract  of  land  owned  by  her  in  Jeffer- 
«on  county,  near  to  and  opposite  the  Lakeland  depot  on  the  L.  &  N.  R.  R., 
in  consideration  that  appnllant  would  erect  and  maintain  a  depot  or  stopping 
place  on  her  land  at  a  point  opposite  the  L.  &  N.  depot  at  Lakeland,  which 
the  appellant's  road  parallels.  The  appellant  failed  to  eiect  said  depot  as 
agreed,  but  placed  it  about  a  quarter  of  a  mile  east  of  the  point  agreed  on, 
and  this  suit  is  to  recover  damages  for  the  breach  of  said  contract.  Held— 
That  the  measure  of  damages  which  she  is  entitled  to  recover  is  such  sum  as 
would  represent  the  difference,  if  any,  as  shown  by  the  evidence,  in  what 
would  have  been  the  fair  market  value  of  the  residue  of  her  land  after  the 
•oonveyanoe  of  the  right  of  way,  if  the  depot  or  stopping  place  had  been  es- 
tablished at  the  point  on  her  laud  agreed  on  by  the  parties,  and  the  fair 
^market  value  of  such  residue  of  her  land  without  the  depot,  not  to  exceed 
'^8,000,  the  sum  claimed  in  her  petition.  And  in  so  estimating  the  damage 
the  jury  should  not  consider  the  profits,  if  any,  which  she  might  have  made 
in  any  business  she  might  have  established  nt  or  near  such  depot,  but  may 
-consider  the  adaptation,  if  any,  which  the  location  of  the  depot  at  the  point 
mentioned,  would  have  given  her  land  for  business  or  other  useful  purposes 
•and  thereby  enhanced  its  market  value. 

2.  Evidence— Price  of  adjacent  land— Evidence  as  to  what  price  other 
lands  contiguous  to  that  of  appellees  and  situated  like  it  on  appellant^s 
roadway,  sold  for,  and  as  to  the  advantages  of  appellee's  land  for  business 
•and  suburban  purposes,  and  also  as  to  what  value  the  location  of  a  depot  on 
her  land  at  the  point  agreed  on  would  give  the  land,  was  competent. 

3.  Conflict  of  opinion— To  the  extent  that  the  opinion  in  this  cose  conflicts 
with  the  cases  of  L.  &  N.  R.  R.  Co.  v.  Neafus,  98  Ky.,  63,  and  L.  &  N.  R. 
R.  Co.  V.  Taylor,  96  Ky.,  241,  they  are  overruled. 

D.  W.  Saunders.  O'Nenl  &  O'Neal  and  W.  B.  Thomas  for  appellant. 

Kohn,  Baird  &  Spindle  and  R.  R.  Greene  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First  Divi- 
•sion. 

Opinion  of  the  court  by  Judge  Settle. 

This  is  an  action  in  damages  for  a  breach  of  contract.  The  appellant 
owns  and  operates  an  electric  railroad  from  the  city  of  Louisville  to  Pewee 
Valley,  a  distance  of  about  fifteen  miles.  It  appears  from  the  petition  that 
the  appellee,  Minnie  C.  Whipps,  owns  45  acres  of  land  in  Jefferson  county 
opposite  the  Lakeland  depot  of  the  Louisville  &  Nashville  Railroad  Co., 
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trom  which  she  and  her  husband,  the  appellee,  George  L.  Whlpps,  conveyed 
to  appellant  In  fee  simple,  something  near  half  a  mile  of  right  of  way 
twenty-five  feet  in  width  for  its  roadbed,  in  consideration,  as  alleged,  that 
the  appellant  would  erect  and  maintain  at  Lakeland  a  depot  or  stopping 
point  on  the  right  of  way  conveyed,  at  a  point  opposite  the  depot  of  the 
lioulsville  &  Nashville  B.  R.,  which  the  appellant's  road  parallels. 

By  the  terms  of  the  conveyBmse  appellant's  road^was  to  make  a  curve  at 
the  proposed  depot  location  or  stopping  place,  leaving  a  strip  of  ground  be* 
iween  its  road  and  the  Louisville  Sc  Nashville  B.  B.,  on  which  the  appellees 
were  to  have  the  right-  to  erect  a  storehouse  and  business  place,  as  it  was 
thought  such  a  location  between  two  roads  cariTlng  suburban  trafQc  would 
possess  unusual  advantages  for  business  purposes*  After  the  execution  of 
this  deed  it  was  ascertained  by  appellant  that  it  would  be  of  detriment  to  it 
in  the  operation  of  its  road  to  make  this  curve,  and  of  decided  advantage  to 
have  its  road  straightened,  as  at  a  point  not  far  distant  it  had  to  climb  an 
ascent  so  as  to  make  an  overhead  crossing  to  the  north  side  of  the  L.  ft  N. 
B.  R.  going  into  Anchorage.  So  at  the  request  of  appellant,  appellees  con- 
sented that  the  road  might  be  straightened,  as  by  so  doing  appellant  avoided 
«ome  very  heavy  cutting  through  a  hill  on  the  appellees'  property.  It  was, 
however,  understood  between  the  parties  that  this  concession  did  not  relieve 
the  appellant  of  its  undei'taklng  to  locate  the  depot  or  stopping  place  at  a 
point  just  opposite  the  Lakeland  depot  of  the  Louiftvllle  ft  Nashville  B.  B., 
«nd  about  the  center  of  the  appellees'  land,  and  its  location  there  was  ex- 
pected to  add  a  value  to  the  property  both  for  business  sites  and  for  suburban 
residences. 

Upon  the  completion  of  appellant's  road  and  for  some  days  after  its  cars 
were  in  operation,  it  seems  to  have  regularly  stopped  them  at  the  point 
where  the  station  was  to  be  located  according  to  agreement,  and  lumber  and 
materials  were  placed  there  by  appellant,  apparently  with  a  view  of  erecting 
the  depot  at  that  point.  But  it  was  then  concluded  by  appellant  that  it 
ivonld  be  unable  to  carry  out  its  contract  with  the  appellee,  because  the 
Louisville  ft  Nashville  B.  B. ,  whose  property  adjoins,  would  not  grant  it 
the  right  of  a  public  crossing;  for  which  reason  appellant  carried  away  its 
building  material,  and  erected  it>R  dpix)t  a  quarter  of  a  mile  east  of  the  point 
Agreed  on,  putting  it  at  the  corner  of  adjacent  property  owned  by  Shallcross, 
where  It  is  entered  by  the  county  road. 

After  concluding  to  thus  change  the  location  of  the  depot,  appellant  would 
not  suffer  its  trains  to  be  stopped  at  the  point  on  appellees'  land  where  it 
faad  agreed  to  locate  it,  and  the  agreement  as  to  the  depot  and  stopping  place 
^as  never  performed.  Therefore,  this  action  was  instituted  against  appel- 
lant by  appellees  for  the  breach  of  the  contract  resulting  from  its  nonper- 
formance. The  answer  of  appellant  denied  the  material  averments  of  the 
petition,  and  in  addition,  among  other  matters  of  defense,  alleged  that  ap- 
pellees not  only  donated  the  land  for  its  right  of  way  through  their  property, 
but  also  agreed  to  donate  further  land  to  it  for  a  depot,  and  to  erect  thereon 
a  depot  for  the  use  and  benefit  of  appellant,  and  that  appellant  only  agreed 
on  its  part  to  use  the  depot  thus  furnished  by  the  appellees.  An  amended 
answer  was  tendered,  but  not  allowed  to  be  filed,  which  contained  an  offer 
upon  the  part  of  appellant  to  establish  a  stopping  place  at  the  point  agreed, 
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if  appellees  would  ereot  there  a  depot  for  Its  use,  and  make  the  same  acces- 
sible to  the  public.  We  do  not  think  it  was  an  abuse  of  discretion  for  the 
lower  court  to  refuse  to  permit  the  amendment  to  be  filed.  The  matter 
relied  on  therein  was  known  to  appellant  when  its  original  answer  wa» 
filed,  and  no  reason  was  shown  why  the  amendment  was  not  offered  earlier. 
The  principal  issues  presented  by  the  pleadings  were,  as  to  whether  the  ap- 
pellant had  agreed  to  erect  the  depot  at  the  point  claimed  by  appellees,  in 
consideration  of  the  right  of  way  conveyed,  or  whether  its  erection  was  con- 
ditioned upon  the  appellees  donating  further  land  for  the  location  of  the 
depot  and  themselves  building  it.  These,  and  other  material  issues  seem 
to  have  been  submitted  to  the  jury  under  the  prool!  heard,  and  under  in- 
structions, given  by  the  court;  and  they  found  in  favor  of  appellees,  assess- 
ing the  damages  for  the  breach  of  the  contract  at  the  sum  of  1800. 

Conceding  that  appellant  was  sincere  in  its  tardy  offer  to  yet  make  a  stop- 
ping place  at  the  point  contended  for  by  the  appellees  if  the  latter  would 
there  erect  for  it  a  depot  and  make  it  aoci'Sgible  to  the  public,  no  reason  Is 
perceived  why  such  an  offer  should  have  authorized  the  lower  court  to  take 
the  case  from  the  jury  as  contended  by  appellant.  The  court  could  prop- 
erly have  done  no  more  than  to  instruct  the  jury  on  that  point  as  it  did^ 
that  if  such  was  the  consideration  for  the  conveyance  of  the  right  of  way » 
they  should  find  for  the  appellant.  But  upon  the  other  hand,  if  the  agree- 
ment was  that  appellant,  in  consideration  of  the  conveyance  of  the  right  of 
way  by  appellees,  was  to  erect  the  depot  or  establiKh  a  stopping  place  at  the 
point  claimed  by  appellees,  they  should  find  for  them.  But  we  find  that 
there  are  two  other  contentions  relied  upon  by  appellant  for  a  reversal  that 
are  much  more  serious  than  the  one  indicated,  viz. :  First,  that  the  trial 
court  erred  as  to  the  measure  of  damages  in  Instructing  the  jury ;  second » 
that  the  court  also  erred  in  the  admission  of  evidence. 

The  following  is  the  instruction  given  by  the  court  on  the  measure  of 
damages:  *'If  the  jury  find  their  verdict  for  the  plaintiff,  they  shall  find  for 
the  plaintiff  in  such  sum  of  money  as  they  may  believe  from  the  evidence 
represents  the  fair  and  reasonable  valvie  of  the  land  conveyed  by  the  plaintlfT 
to  the  defendant  for  the  right  of  way  at  the  time  said  conveyance  was  made» 
and  in  addition  thereto  such  a  further  sum  as  they  may  believe  from  the 
evidence  would  represent  the  difference,  if  any,  between  what  would  have 
been  the  market  value  of  the  residue  of  the  plaintiff's  land,  out  of  which 
said  right  of  way  was  conveyed,  if  such  stopping  place  had  been  established 
at  the  location  mentioned  In  instruction  No.  1,  and  the  market  value  of  said 
residue  of  land  without  said  stopping  place;  the  whole  award  not  to  exceed 
the  sum  of  18,000,  the  amount  claimed  in  the  petition.  In  determining  the 
difference  in  value  referred,^ to  herein,  if  there  be  such  difference,  the  jury 
will  not  consider  the  profits,  if  any,  which  might  have  been  made  by  the 
plaintiff  in  any  business  the  plaintiff  might  have  established  at  or  near  said 
stopping  plaoe;  but  the  jutrnniy  consider  the  adaptation,  if  any,  which  the 
location  of  said  stopping  place,  as  In  instruction  No.  1,  would  have  given 
plaintiff's  land  for  business  or  other  useful  purposes,  and  thereby  have  en- 
hanced  its  market  value.  If  the  jury  find  their  verdict  for  the  defendant* 
they  shall  so  state,  and  no  more." 

This  instruction  was  evidently  patterned  after  that  approved  by  this  court 
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Id  the  case  of  L.  &  N.  R.  B.  Co.  v.  Neafua,  98  Ky.,  63.  But  after  a  careful 
examination  of  the  authorities  bearing  upon  the  question,  we  have  come  to 
the  ooncluRion  that  the  measure  of  damages  in  that  case,  as  well  as  in  the- 
one  at  bar,  was  not  correctly  announced. 

In  Sutherland  on  Damages,  Tolume  a,  section  676,  we  find  what  we  regard 
as  the  correct  rule  on  this  nubject  thus  stated:  *'A  covenant  by  a  railroad 
company,  in  consideration  of  the  grant  of  the  right  of  way  through  land*  ta 
erect  a  flag  station  convenient  to  the  grantor's  house,  and  to  permit  him  to 
cultivate  all  the  land  granted  which  was  not  needed  by  the  grantee,  runa 
with  the  land,  and  binds  the  grantee's  assignee,  who  has  notice.  The  meas- 
ure of  damages  fur  its  breach  is  the  dlfiference  between  the  value  of  the  landa 
when  suit  is  brought,  and  what  their  value  would  have  been  had  all  the  stip- 
ulations in  the  contract  been  substantially  performed ;  or,  in  other  words,, 
the  additional  value  which  would  have  accrued  to  the  lands  but  for  the- 
breach.  The  covenant  inured  to  the  benefit  of  the  grantor's  adjoining  land, 
and  if  performed  would  have  increased  its  market  value.  This  appreciation 
was  within  the  legal  if  not  the  actual  contemplation  of  the  parties.  Its  losa 
was  the  natural  and  proximate  result  of  the  breach  of  the  contract." 
'  Continuing  the  discussion,  the  learned  author  refers  to  a  Penns^ylvania 
case  in  which  there  was  a  breach  of  the  contract  to  erect  a  depot,  the  erec- 
tion of  which  was  the  principal  consideration  for  the  release  of  the  right  of 
way  through  the  plaintiflFs'  land.  The  trial  court  announced  the  damagea 
to  be  the  same  as  would  have  been  awarded  the  owner  if  the  land  had 
been  condemned.  When  the  case  reached  the  Supreme  Court  of  the  State, 
that  court,  in  an  opinion  by  Agnew,  J. ,  which  is  approved  by  Sutherland, 
said:  "Instead  then  of  the  question  being  the  difference  in  value  of  the  land 
before  and  after  the  building  of  the  road,  considering  all  advantages  and 
disadvantages  to  the  owner,  the  question  would  be  upon  the  additional 
value  which  would  accrue  to  the  plaintiff's  land  in  the  event  of  erecting 
such  a  depot  as  the  contract  called  for.  Under  the  contract,  whatever  specific 
advantages  would  accrue  to  the  land  from  the  adjacent  depot  and  station, 
would  have  to  be  added  to  the  plaintiff's  claim,  for  this  would  be  his  loss  in 
case  of  a  breach  of  the  contract.  While  the  profits  of  his  business  can  not  be- 
added  to  his  damages,  for  these  are  speculative  and  uncertain,  the  business 
advantages  which  constitute  the  characteristics  of  the  land  and  give  it  value 
are  not  to  be  thrown  out  of  consideration  in  determining  the  value  of  th» 
land.  Clearly,  if  the  depot  and  station  would  make  the  plaintiff's  land 
more  valuable  as  a  place  of  business,  by  bringing  to  it  business  it  would  not. 
possess  without  them,  they  give  greater  value  to  the  land  to  the  extent  of 
the  increase  by  reason  of  their  being  placed  there,  and,  therefore,  fall  wlthia 
the  scope  of  the  contract. " 

In  Sedgwick  on  ]3inuagM.  volume  d,  section  680,  it  is  said:  "Where  a  rail- 
road company  breaks  an  agreement  to  build  a  station  at  any  given  place^ 
the  measure  of  damagea^is  the  enhapced  valine  of  the  land,  had  the  depot  beeiv 
erected. ' ' 

The  rule  announced  in  these  two  admirable  works  on  damages  is  in  con- 
flict with  that  stated  in  L.  &  N.  R.  R.  Co.  v.  Neafus,  supra,  yet  we  think. 
It  both  just  and  reasonable. 

We  think  it  would  be  neither  reasonable  nor  just  to  allow  appellees  tb» 
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Talue  of  the  land  ooDveyed  by  them  to  appellant  for  its  roadbed,  in  addition 
to  the  value  which  would  have  accrued  to  the  residue  of  their  land  by  the 
building  of  the  depot.  The  action  is  not  one  to  recover  the  value  of  land 
which  appellant  has  wrongfully  appropriated  to  its  use.  In  such  case  the 
damages  recoverable  would  necessarily  include  the  value  of  the  land  taken 
as  well  as  the  injury  that  resulted  to  the  residue  of  appellees'  lands  from 
such  taking,  without  regard  to  any  advantage  that  might  have  accrued 
thereto  by  the  ooni^truotion  of  the  railroad.  But  here  it  is  conceded  that  the 
land  was  conveyed  to  appellant  by  the  appellee,  and  the  complaint  of  the 
latter  is,  that  there  has  been  a  failure  of  consideration.  In  other  words, 
•appellant  has  failed  to  erect  a  depot  or  establish  a  stopping  place  at  an  agreed 
point  in  front  of  appellees*  property,  as  it  undertook  to  do.  as  compensation 
to  them  for  the  right  of  way;  which  failure  constitutes  a  breach  of  the  con- 
tract. 

What  induced  appellees  to  convey  the  right  of  way  to  appellant?  It  was 
'because  the  erection  of  a  depot,  and  the  stopping  of  its  oars  in  front  of  their 
property,  would  enhance  its  vendible  value.  The  depot  was  not  built,  or 
•the  stopping  place  established  as  agreed,  consequently  the  expected  increase 
4n  the  value  of  appellees'  land  did  not  result,  and  by  this  means  they  have 
4E>een  damaged.  What  then  is  the  true  criterion  of  damages !*  It  is  such  a 
•sum  as  would  represent  the  difference,  if  any.  as  shown  by  the  evidence,  in 
what  would  have  been  the  fair  market  value  of  the  residue  of  Minnie  C. 
Whipp's  land  after  the  conveyance  of  the  right  of  way,  if  the  depot  or  scop- 
ping  place  had  been  established  at  the  point  on  appellees'  land  agreed  upon 
by  the  parties,  and  the  fair  market  value  of  such  residue  of  land  without 
the  depot  or  stopping  place,  the  whole  award  not  to  exceed  98,000,  the  sum 
•claimed  in  the  petition.  And  in  so  estimating  the  damages  the  jury  should 
not  consider  the  profits,  if  any,  which  might  have  been  made  by  the  appel- 
lee, Minnie  C.  Whlpps,  in  any  business  she  might  have  established  at  or 
near  such  depot  or  stopping  place,  but  may  consider  the  adaptation,  If  any, 
which  the  location  of  the  depot  or  stopping  place  at  the  point  mentioned, 
would  have  given  her  land  for  business  or  other  useful  purposes,  and 
•thereby  have  enhanced  its  market  value. 

Certain  evidence  as  to  what  prices  other  lands  contiguous  to  that  of  appel- 
lees' and  situated  like  it  on  the  appellant's  roadway  sold  for,  and  as  to  the 
advantages  of  appellees'  land  for  business  and  suburban  purposes,  and  aUo 
as  to  what  value  the  location  of  a  depot  on  her  land  at  the  point  agreed  on 
would  give  the  land,  was  objected  to  by  appellant,  and  it  now  complains  of 
4t8  admission.    But  such  evidence  has  been  declared  by  this  court  competent. 

In  City  of  Paducah  v.  Allen.  23  Ky.  Law  Rep.,  701,  it  was  said  on  this 
subject:  "On  the  trial,  appellant  offered  to  prove  by  various  witnesses  what 
adjoining  properties  of  the  same  class  and  character  had  been  sold  for  just 
before  and  since  the  location  of  the  pesthouse,  it  being  thus  attempted  to 
prove  that  the  market  value  of  this  property  had  not  been  impaired  to  the 
extent  indicated  by  the  opinion  of  appellees'  witnesses.  Of  course  market 
value  is  the  price  at  which  an  article  sells  In  the  market.  This  price  is  fixed 
by  sales  actually  consummated.  Such  sales,  when  made  under  normal  and 
fair  conditions,  are  necessiirlly  a  better  test  of  the  market  value  than  specu- 
lative opinions  of  witnesses,  for  truly  here  is  where  money  talks.    •    ♦    • 
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ire  of  opinion  that  it  was  error  in  the  trial  oourt  to  reject  the  testimony' 

7e  mentioned." 

t  Railway  v.  Clark,  181  Mo.,  169,  the  same  character  of  eyidence  was  held 

he   Supreme  Court  of  Missouri   to  be  competent.    We  are  of  opinion,. 

*efore,  that  the  evidence  complained  of  by  appellant  was  properly  admit- 
by  the  trial  court.    We  are  further  of  opinion  that  the  only  reversible 

»r  appearing  in  the  record  is  that  committed  by  the  lower  court  in  the> 

;ruGtlon  as  to  the  measure  of  damages.    And  to  the  extent  thiit  they  con- 

•  with  the  views  herein  expressed,  the  cases  of  L.  &  N.  R.  R.  Co.  v.  Nea*^ 
93   Ky.,  53,  and  L.  &  ]^.  R.  R.  Co.  v.  Taylor,   96  Ky.,  2U,  are  hereby 

rruled. 

or  the  error  indicated  the  judgment  of  the  lower  court  is  reversed  and 

se  remanded,  with  directions  to  that  court  to  grant  appellant  a  new  triaU 

I  for  further  proceedings  consistent  with  this  opinion. 

Thole  court  sitting. 
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(Filed  May  18.  1904.) 

Master  and  servant— Engineer  signals— The  servants  in  charge  of  an  en> 
le  in  a  railroad  yard  owed  to  a  cor  inspector  the  duty  of  giving  signals  of 
'  approach  of  the  engine  and  of  keeping  a  lookout  for  persons  on  the  track. 
!.  Contributory  negligence— Question  for  jury— Whether  the  car  Inspector 
.8  guilty  of  contributory  negligence  was  a  question  for  the  jury;  and  the 
estlon  was  also  properly  submitted  to  the  jury  whether,  notwithstanding^ 
•I  negligence,  those  in  charge  of  the  engine  after  they  perceived  his  danger- 
should  have  perceived  it  by  the  exercise  of  ordinary  care,  might  have 
oided  the  injury  to  him. 

?.  Fellow  servants— The  3ar  inspector  and  the  men  in  charge  of  the  engine 
erd  not  fellow  servants,  and  being  In  different  departments  of  work,  the 
aster  is  liable  for  an  injury  to  the  car  inspector  resulting  from  the  or- 
nary  negligence  of  the  men  in  charge  of  the  engine. 

4.  Excessive  verdict- A  verdict  of  113.000  for  the  loss  of  an  arm  by  plain- 
ff,  who  was  thirty* four  years  of  age  and  earning  11  a  day,  is  excessive. 

W.  C  McChord,  H.  W.  Bruce,  W.  D.  Hines.  Benjamin  D.  Warfleld  and  E. 
'.  nines  for  appellant. 

J.  W.  rf.  Cljmeuts  and  J.  H.  Thurnian  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson. 

Appellee,  William  S.  Lowe,  was  in  the  service  of  appellant,  the  Louisville 
:  Nashville  R.  R.  Co.,  as  assistant  inspector  of  trains  at  Lebanon  Junction, 
.'hioh  is  n  town  of  about  tw^elve  hundred  inhabitants  at  the  junction  of  the 
Cnoxvllle  bninch  with  the  main  line  of  appellant's  road.  There  is  main- 
ain.d  at  this  place  a  railroad  y.-ird.  containing  an  extensive  system  of  side- 
raclvH.  used  in  making  up  freight  trains,  going  out  of  the  yards.  The 
v^gular  trains  too  pass  over  the  main  tracks  and  are  sometimes  switched  on 
3he  sidetrack,  t-o  that  cars  are  moving  about  the  yard  pretty  much  all  th* 
;ime.  A  switch  engine  is  kept  in  the  yard  for  the  purpose  of  switching 
;ars  and  making  up  trains.    Large  coal  bins  are  maintained  there  by  the 
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appellant  at  which  all  enf^lnes  are  supplied  with  coal.  Perhaps  as  many  as 
one  hundred  and  fifty  enfflnes,  including  the  different  passages  of  the  switch 
engine,  pass  across  the  yard  every  day.  The  coai  bins  are  north  of  the  sta- 
tion and  in  a  curve  of  the  track,  so  that  an  engine  beyond  a  certain  point 
can  not  be  seen  south  of  the  bins.  Appellee  had  been  the  watchman  in  the 
shops  for  about  six  weeks  before  he  was  made  assistant  car  inspector.  On 
the  12th  of  September,  1899,  which  was  the  first  day  that  he  served  as  car  in- 
spector, he  went  on  duty  at  6  p.  m.  and  inspected  a  freight  train  then  ready 
to.  go  out  southward  on  the  Knoxville  branch.  The  train  was  standing  on 
a  sidetrack  east  of  the  main  track,  fronting  south.  He  began  at  the  engine 
on  the  west  side  of  the  train  and  inspected  the  cars  going  back  from  one  to 
another  until  the  inspection  was  finished,  when  the  train  pulled  out.  The 
tool  house  to  which  he  was  then  to  go.  was  on  the  east  side  of  the  tracks  and 
south  of  the  point  where  he  then  was.  So  he  walked  southward  along  by 
the  side  of  the  departing  train,  and  when  the  sidetrack  merged  in  the  track 
next  west  of  it,  he  got  over  on  that  track  and  then  on  the  main  track.  While 
he  was  walking  southward  on  the  main  track,  an  engine  and  tender  backing 
down  on  that  track  ran  upon  him  in  the  rear,  knocking  him  down,  cutting 
off  his  right  arm,  and  inflicting  severe  bruises,  for  which  injuries  he  recoT- 
ered  damages  in  the  sum  of  |1H,000. 

The  evidence  introduced  by  him  on  the  trial  tended  to  show  these  facts: 
The  track  was  straight  for  some  distance  and  appellee  walking  along  witb 
his  back  to  the  engine  could  have  been  seen  by  the  persons  on  it  for  some 
distance  if  a  proper  lookout  had  been  kept.  The  tender  had  been  loaded 
with  coal  at  the  coal  bin;  the  coal  was  piled  up  higher  than  the  engineer's 
head,  so  that  his  line  of  vision  did  not  reach  the  track,  but  rose  above  the 
track  the  further  It  was  prolonged,  and  he  was,  therefore,  unable  to  see  any- 
thing on  the  track  in  front  of  him.  A  passenger  train  from  the  south  was 
just  about  due  on  the  main  track,  and  appellee  supposed  that  no  other  train 
would  be  on  that  track,  so  he  kept  a  lookout  in  front  of  him  for  it,  bus  did 
not  look  behind  him  after  he  started  south.  When  he  turned  and  started 
south  he  looked  back  and  seeing  nothing,  supposed  the  way  was  clear.  The 
engine  by  which  he  was  hurt  was  then  standing  at  the  coal  bin  around  the 
curve.  After  taking  coal  it  came  rather  rapidly  southward  in  order  to  get 
off  the  main  track  before  the  arrival  of  the  passenger  train  from  the  south. 
Appellee's  proof  tended  to  show  that  no  signal  was  given  of  the  movements 
of  this  engine  and  that  it  was  run  substantially  without  any  lookout  in 
front  of  it.  The  proof  is  conflicting  as  to  whether  signals  were  given  by  the 
ringing  of  the  bell,  and  as  to  the  speed  of  the  train ;  but  the  evidence  for  ap- 
pellee shows  that  the  engine  was  running  at  something  like  twelve  or  fifteen 
miles  an  hour.  When  it  stopped,  after  running  over  appellee,  it  was  just 
even  with  the  engine  of  the  outgoing  freight  train  by  the  side  of  which  he 
had  been  walking  and  had,  therefore,  run  something  like  a  quarter  of  a 
mile  more  than  that  engine  after  It  startf^d  and  appellee  turned  and  began 
to  walk  south.  When  it  stopped  it  had  only  one  minute  to  get  in  on  the 
sidetrack  in  time,  according  tu  appellant's  proof.  Appellee  could  not  go 
directly  to  the  tool  house  because  the  outgoing  freight  train  was  l)etween  him 
and  it.  He  perhaps  got  on  the  main  track,  thinking  no  other  train,  except 
the  passenger  train  from  the  south  could  properly  be  on  that  traqk  at  that 
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time  and  this  would  be  in  front  of  him.  There  is  some  evidence  from  whioh 
It  is  argued  that  the  time  had  already  expired  when  any  other  train  under 
the  rulfts  might  properly  use  the  main  track.  The  men  in  charge  of  the  en- 
frine  did  not  see  appellee  at  all,  and  did  not  know  he  was  hurt  until  in- 
formed by  others. 

Appellant  complains  that  the  court  refused  to  instruct  the  jury  peremp- 
torily to  find  for  it.  It  also  complains  of  the  instructions  sriven  by  the 
court.  The  court  in  substance  instructed  the  jury  that  if  they  believed  from 
the  evidence  that  appellee,  at  the  time  he  received  the  injuries,  was  upon  ap* 
pellants*  track  in  the  usual  course  of  bis  employment,  and  that  its  agents 
In  charge  of  the  engine  and  tender  that  injured  him  negligently  failed  to 
ring  the  bell  or  give  other  signal  of  its  approach,  or  negligently  failed  to 
stop  it  after  they  saw  his  peril  or  after  they  might  have  seen  it  by  the  use  of 
reasonable  care,  then  they  should  find  for  the  plaintiff,  unless  they  Iselieved 
from  the  evidence  that  he,  by  his  own  negligence,  contributed  to  such  an 
extent  to  the  injury  that,  but  for  his  negligence,  it  would  not  have  happened ; 
And  that  in  this  event  he  could  not  recover,  unless  appellant's  agents  in 
charge  of  the  engine  and  tender  knew  or  could  have  known  by  ordinary 
attention  of  the  peril  in  which  his  negligence  had  placed  him  and  thereafter 
failed  to  observe  reasonable  care  to  avoid  the  injury  which  followed. 

It  is  earnestly  maintained  for  appellant  that  the  evidence  shows  no  negli- 
gence on  its  part;  that  as  to  appellee  it  was  not  required  to  give  notice  of 
the  movement  of  its  trains  or  keep  a  lookout  for  him  in  moving  them.  In 
support  of  this  view  we  are  referred  to  a  number  of  decisions  in  other  juris- 
dictions; but  without  discussing  them  we  conclude  that  the  rule  has  been  so 
often  held  otherwise  in  ihls  State,  it  Is  no  longer  an  open  question.  Appel. 
lant  has,  at  Lebanon  Junction,  something  like  two  hundred  employes.  The 
place  at  whioh  appellee  was  injured  is  used  by  them  and  by  other  persons  to 
A  great  extent  in  coming  and  going.  The  proof  presents  a  case  where  the 
presence  of  persons  on  the  track  should  reasonably  be  anticipated  by  those 
In  charge  of  the  train.  The  point  was  not  far  from  the  station,  between  it 
and  the  ooal  bins  and  where  a  great  many  people  passed  back  and  forth, 
especially  during  the  day.  In  Shelby's  Adm'r  v.  Cincinnati.  &o.,  B.  R.,  86 
Ky. ,  384,  the  Intestate  was  in  the  yard  of  the  rMlroad  at  Junction  City  for 
the  purpose  of  soliciting  employment  in  watering  stock  and  was  run  over 
by  a  train  backed  without  signal  or  outlook.  The  place  was  not  so  much 
traveled  as  in  the  case  before  us,  and  the  intestate  was  barely  a  licensee,  and 
yet  the  court  held  the  company  liable.  After  showing  that  increased  vigil, 
ance  and  precaution  are  required,  the  court  said:  '*But  it  is  obvious  that 
neither  the  duty  of  giving  the  warning  of  the  approach  of  trains,  nor  of  re- 
sorting to  the  proper  and  necessary  means  to  prevent  collision  with  persons, 
can  be  performed  unless  there  be  some  one  In  a  position  to  see  ahead  of  the 
train  and  to  control  it." 

In  Gonley's  Adra*r  V.  Cincinnati,  &c.,  R.  R.,  89  Ky.,  402,  the  Intestate 
was  killed  in  like  manner  by  a  backing  train  as  he  was  crossing  the  track, 
and  the  case  is  discussed  on  the  idea  that  he  was  technically  a  trespasser. 
The  court  held  the  company  liable,  and  said:  '*A  train  of  running  cars— 
these  were  running  according  to  the  appellant's  proof,  at  the  rate  of  about 
fifteen  miles  per  hour— is  more  dangerous  to  the  life  of  i>ersons  with  whom 
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U  ooines  in  contact  than  that  of  the  most  ferocious  and  powerful  wild  ani- 
mal. And  certainly  it  can  not  be  lawfully  turned  loose  to  run  by  itself  and 
expose  persons  that  may  be  on  the  track  either  by  accident,  mistake  or  de- 
si  jfn  to  its  destructlveness.  Humanity  positively  forbids  the  owner  of  prop- 
erty that  is  dangerous  to  human  life  and  safety,  to  knowingly  turn  such 
property  loose  even  upon  his  own  ground  where  it  will  do  mischief  even  to 
a  technical  trespasser. " 

In  L.  &  N.  B.  B.  V.  Potts,  98  Ky.,  80,  the  deceased  was  in  the  employ  of 
the  railroad  company  at  Junction  Cify,  a  town  of  about  four  hundred  peo- 
pi ).  It  was  his  duty  to  enter  in  a  book  the  numbers  of  the  cars  standing  on 
thr)  side  tracks  and  point  out  to  the  engineer  those  he  was  to  take  up. 
W.iile  standing  on  one  of  the  tracks  he  was  run  over  and  killed  by  some  cars 
d  'bached  from  the  engine  moving  up  behind  him  without  any  lookout  or 
8  ^nal  of  their  approach.  The  court  said:  ''The  Shelby  case,  85  Ky.,  294„ 
w'aich  occurred  in  the  same  town*,  and  the  Conley  case,  89  Ky.,  402,  seem  con- 
clusive of  the  question.  It  was  held  in  those  cases  that  neither  a  train  nor 
a  single  oar  should  be  permitted  to  move  on  a  sidetrack  in  a  city  or  town 
without  some  servant  Is  in  position  to  give  warning  of  its  approach,  and  to 
control  its  movements.  *  *  *  It  was  as  essential  that  the  servant  should 
be  in  a  position  thus  to  see  and  give  warning  as  it  was  to  be  in  a  position  to 
control  the  cars." 

In  Barber  v.  Cincinnati,  &c.,  B.  B.,  14  Ky.  Law  Bep.,  869,  the  intestate 
WIS  in  the  service  of  the  railroad  company  getting  out  ballast  near  High 
Bridge,  Ky.  The  quarry  was  on  the  west  side  of  the  track,  and  to  obtain  a 
suitable  place  for  piling  the  rock  he  had  to  wheel  it  across  the  track  and 
along  by  the  side  of  it  a  short  distance  to  a  point  on  the  east  side,  and  for 
that  purpose  was  required  to  place  plank  across  the  track  on  which  to  run' 
his  wheelbarrow.  Warning  signals  by  the  train  to  laborers  working  on  the 
roid  were  required  by  the  rules  of  the  company.  But  no  signal  was  given 
of  the  approach  of  the  train,  and  when  it  was  very  close  to  the  intestate,  he 
ran  to  thb  track  and  tried  to  move  the  plank  to  avoid  danger  of  the  train's 
b.-^ing  derailed.  In  doing  this,  he  was  killed.  The  men  in  charge  of  the 
train  knew  of  the  labor  done  at  this  point  and  the  mode  of  doing  it.  The 
trial  court  gave  a  peremptory  instruction  to  the  jury  to  find  for  the  defend- 
ant, but  on  appeal  this  was  reversed.  In  the  subsequent  case  of  Illinois 
G  mtral  B.  B.  Go.  v.  Mahan,  17  Ky.  Law  Bep.,  12(>0,  Mahan  was  the  telegraph 
operator  at  Arlington  and  received  orders  to  stop  an  extra  train.  It  disre- 
girded  his  signal  to  stop,  and  he,  seeing  that  a  collision  was  inevitable  with 
a  passenger  train  coming  in  the  opposite  direction,  unless  the  order  to  stop 
was  obeyed,  seized  a  lantern  and  followed  the  train  some  thirty  yards,  wav- 
ing his  light.  It  stopped,  and  the  conductor  came  back  to  him.  The  extra 
then  backed  in  off  the  main  track  to  get  out  of  the  way  of  the  approaching 
p.issenger  train  and  they  also  got  off  the  main  track  to  let  that  train  pass. 
In  doing  this  they  got  on  the  sidetrack  and  while  standing  there  the  train, 
which  he  had  stopped,  continued  backing  down  on  the  sidetrack  without 
any  lookout  or  signal  of  its  approach,  and  ran  over  him.  Judgment  in  his 
favor  was  affirmed.  The  court  said:  *'If  in  the  emergency  which  seemed  to 
coufront  him,  the  appellee  got  on  the  sidetrack  or  too  close  to  it  when  there 
w  is  space  elsewhere  within  which  to  stand  or  walk  and  give  his  signals  to 
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the  Approaching  passeiiRer  train,  he  was  perhaps  guilty  of  negligence,  bu 
for  which  the  injury  would  not  have  occurred ;  yet  it  is  manifest  that  by  the 
exercise  of  ordinary  care  on  the  part  of  those  controlling  the  backing  train, 
the  danger  could  have  been  discovered  and  the  injury  averted.    By  witnesses 
in  the  service  of  the  appellant  it  is  shown  to  have  been  the  duty  of  those -> 
operating  the  extra,  to  have  had  abrakeman  on  the  rear  of  the  backing  tiaili.t 
who  might  give  warning  of  its  comparatively  noiseless  approach;  and  ft  is'  - 
no  excuse  for  the  failure  to  make  such  provision  in  this  instance  to  say  that- 
the  company  was  using  instead  of  the  usual  caboose,  a  box  car  which  did 
not  conveniently  admit  of  this  customary  precaution.    The  necessary  care 
was  not  exercised  on  this  occasion,  and  the  failure  to  exercise  it  was  grosa 
negligence." 

These  cases  control  the  one  before  us,  for  the  danger  from  the  want  of ' 
signals  of  the  approach  of  the  train  or  outlook  in  front  of  it  was  greater  in  / 
this  case  than  in  any  of  them  under  the  evidence.    The  same  rale  has  beenr 
announced  elsewhere.    Thus  in  2  Thompson  on  Negligence,  section  1839,  it  ■ 
is  said:   "Persons  lawfully  at  work  in  repairing  a  railway  tra3k  or  in  re- 
IMilring  a  highway  where  it  crosses  a  railway  track  can  not  be  expected  to- 
pursue  their  labors  and  at  the  same  time  maintain  a  constant  lookout  for  an< 
approaching  train.    They  are  passive  and  are  not  a  source  of  danger  to  the' 
train;  those  who  are  driving  the  train  are  active,  and  are  handling  and  are 
in  control  of  the  instrument  of  danger  and  mischief.    The  obligation  of  rea- 
sonable care  which  the  law  puts  upon  the  railway  company  under  these  cir- 
cumstances, therefore,  demands  nothing  less  than  an  active  vigilance  in 
favor  of  persons  thus  lawfully  at  work  upon  the  track,  and  the  giving  of 
seasonable  danger  signals  to  arouse  their  attention  and  enable  them  to  get 
out  of  the  way  before  it  is  too  late. ' ' 

In  sections  1840  41-4'3  it  is  shown  that  the  same  rule  applies  in  favor  of  the 
servants  of  a  contrnctur,  or  iiersons  engnged  in  loading  or  unloading  cars  or 
receiving  mail  or  express  matter.  In  section  184(1  the  oara  required  in  mov- 
ing trains  though  cities  and  towns  is  pointed  out,  and  it  is  laid  down  to  be 
negligence  when  a  train  is  moved  backwards  not  to  have  a  person  keeping  a 
lookout.  (2  Shearman  and  liedfield  on  Negligence,  section  467-468. )  The 
case  of  Illinois  Central  li.  H.  v.  Dick«  91  Ky.,  484,  is  not  inconsistent  with 
the  above.  In  that  cn.se  Dick  was  only  a  licensee  to  cross  the  track.  For  his 
own  convenience  he  left  the  usual  way  of  crossing  and  was  walking  along 
the  track.  Ue  had  no  right  to  be  where  he  was,  at  least,  there  is  nothing  in 
the  case  to  show  that  his  presence  there  should  have  been  anticipated,  or  that 
it  was  a  place  at  which  the  servants  of  the  company  should  have  been  on  the 
outlook  for  persons.  The  appellee  was  in  the  discharge  of  his  duties  in  going 
from  the  inspection  of  the  train  to  the  toolbouse,  and  was  at  a  place  at  which 
the  presence  of  persons  on  the  track  might  be  anticipated.  While  he  was 
not  at  work  on  the  track  he  was  at  work  for  the  defendant  and  was  lawfully 
on  the  track  in  the  course  of  his  employment  and  is  as  much  within  the 
principle  of  the  rule  as  if  laboring  on  the  track.  Whether  he  was  guilty  of 
contributory  negligence  was  a  question  for  the  jury. 

It  is  earnestly  insisted  also  that  the  court  erred  in  instructing  the  jury 
that  appellee  could  not  recover  if  but  for  his  negligence  the  injury  would 
not  have  happened,  unless  appellant's  agents  in  charge  of  the  engine  and. 
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tender  knew,  or  oonld  by  ordinary  oare  hnve  known,  of  the  peril  In  which 
his  negligence  bad  placed  him  and  thereafter  failed  to  obeerre  xeaeonable 
oare  to  avoid  the  injury  which  ensued.  The  Instruction  of  the  oonrt  fol- 
lowed the  rule  announced  in  an  opinion  by  Judge  Crenshaw  in  the  year 
1856  in  L.  &;  N.  R.  R.  Co.  v.  Tandell,  17  B.  Monroe,  598.  It  was  re  affirmed 
In  an  opinion  by  Judge  ^bert son  in  L.  &  N.  R.  R.  Co.  v.  Collins,  3  DuTall. 
114.  and  L.  &  N.  R.  R.  Co.  v.  Robinson,  4  Bush,  607.  These  cases  have 
*sinoe  been  followed  by  the  court  so  often  that  the  question  is  no  longer  open. 
(L.  &  N.  R.  R.  Co.  V.  McCoy,  81  Ky..  411;  L.  &  N.  R.  R.  Co.  t.  Karl.  94 
Ky.,  874;  Cahlll  v.  R.  R.  Co.,  «4  Ky.,  845;  L.  &  N.  R.  R.  Co.  v.  Schuster, 
10  Ky.  Law  Rep.,  65;  L.  &  N.  R.  R.  Co.  v.  Grey,  16  Ky.  Law  Rep.,  797;  L. 
&  N.  R.  R.  Co.  V.  Hackman.  17  Ky.  Law  Rep..  81;  R.  R.  Co.  v  Lewis,  18 
Ky.  Law  Rep.,  957;  Crawley  v.  R.  R.  Co..  2t  Ky.  Law  Rep.,  1435;  Flynn  v. 
Ry.  Co.,  110  Ky.,  662;  Gunn  v.  Felton,  Receiver.  108  Ky.,  666;  1  Thompson 
on  Negligence,  sections  280-282;  Inland.  &c.,  Co.  v.  Tolson,  189  U.  S.,  (51; 
Grand  Trunk  Railway  v.  Ives.  144  U.  S.,  485.) 

In  towns  and  cities  where  the  presence  of  persons  on  the  track  of  the  rail 
road  may  be  rightfully  anticipated,  a  due  regard  for  human  life  requires  that 
■a  lookout  should  be  maintained  in  the  operation  of  engines  and  trains. 
This  has  been  often  declared.  The  place  where  the  injury  sued  for  occurred 
was  in  a  town  and  at  a  place  which  was  used,  not  only  by  the  numerous 
employes  of  appellant,  but  by  other  periwns  in  passing  from  the  station  to 
the  coal  yards  and  from  one  portion  of  the  town  to  another.  The  presence 
of  persons  on  or  about  the  track  at  the  point  where  the  injury  occurred, 
should  reasonably  have  been  anticipated,  and  it  was  incumbent  on  those 
operating  the  engine  in  question  to  keep  a  lookout.  Otherwise  all  the  oare 
would  be  required  of  those  on  the  track  and  none  would  be  required  of  those 
operating  thn  train.  Instructions  embodying  the  view  of  the  law  insisted 
on  for  appellant,  have  l)een  held  erroneous  by  this  court  as  to  persons  right- 
fully on  the  tarck  at  such  places,  on  the  ground  that  they  placed  all  the  care 
on  the  person  Injured.  (L.  C.  &  L.  K.  R.  v.  Goetz's  Adm'r,  79  Ky.  442;  L.. 
&  N.  R  R.  Co.  V.  Clark's  Adm'r.  105  Ky.,  571. )  In  view  of  the  character  of 
the  place  where  the  accident  occurred  and  the  fact  that  the  deceased  was  not 
a  trespasser,  the  court  properly  qualified  the  instruotion  on  contributory 
negligence  as  indicated. 

It  Is  further  urged  that  appellee  and  the  men  In  charge  of  the  engine  were 
fellow  servants,  being  all  engaged  in  the  operations  of  the  yard ;  and  that  at 
any  rate  appellant  is  not  liable,  except  for  the  gross  negligence  of  Its  man  In 
charge  of  the  engine.  The  engine  was  run  from  the  coal  bin  to  the  side- 
track by  a  man  employed  for  that  purpose  to  take  charge  of  the  engines  in 
the  yard  and  known  as  the  hostler.  There  is  much  conflict  in  the  author- 
ities as  to  who  are  fellow  servants,  but  the  rule  in  this  State  has  been  steadily- 
maintained  from  the  beginning.  In  L.  &  N.  R.  R.  Co.  v.  Collins,  63  Ky., 
114,  the  first  case  on  the  subject.-  where  a  laborer  on  an  engine  in  the  yard 
was  injured  by  the  negligence  of  the  man  in  charge  ot  the  engine,  this  court 
said:  "The  only  uon  si  stent  or  maintainable  principle  of  the  corporation's 
responsibility  is  that  of  agency.  'Qui  facit  per  alium  facit  perse.'  It  is, 
therefore,  responsible  for  the  negligence  or  unskillfulness  of  its  engineer,  as 
its  controlling  agent  in  the  management  of  its  locomotives  and  running 
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and  that  responfliblllty  Is  graduated  by  the  olaBses  of  persons  injured 
\xy  the  engineer's  neglect  or  want  of  skill.  As  to  strangers,  ordinary  negli- 
senoe  is  snificlent;  as  to  subordinate  employes  associated  with  the  engineer 
in  conducting  the  cars,  the  negligence  must  be  gross,  but  as  to  employes  in 
a  dlfPerent  department  of  service,  unconnected  with  the  running  operations, 
-ordinary  negligence  may  be  sufficient.  Among  common  laborers,  consti- 
tuting a  distinct  class,  all  standing  on  the  same  platform  or  equality  and 
power,  and  engaged  in  a  merely  incidental,  but  independent  service,  no  one 
-of  them,  a  I  between  himself  and  his  co-equals,  Is  the  corporation's  agent; 
and,  therefore,  It  is  not  on  the  principle  of  agency  or  otherwise,  responsible 
for  damage  to  one  of  them  resulting  from  the  act  or  omission  of  another  of 
them,  although  eaoh  of  the  company's  employes  would  be  its  agent  as  to  en- 
tire strangers  to  it. " 

This  case  and  a  number  of  others  following  it  were  reviewed  and  approved 
In  L.  G.  &  R.  R  R.  Co.  v.  Cavens.  72  Ky.,  569,  and  still  later  in  Qreer  v. 
L  &  N.  R.  R.  Co.,  94  Ky.,  169,  and  Illinois  Central  R.  R.  Co.  v.  HilUard, 
^  Ky.,  684.  In  the  last  case  the  conductor  of  a  train  was  injured  by  the 
negligence  of  a  car  inspector  and  it  was  insisted  that  the  jury  should  have 
been  instructed  that  they  were  fellow  servants,  or  that  the  company  was  at 
least  liable  only  for  the  gross  negligence  of  the  car  iuftpector.  The  court 
held  otherwise,  and  said:  ''In  the  first  place  the  person  employed  at  Mound 
Station  to  inspect  eaoh  car  of  a  train  and  ascertain  if  it  is  in  a  safe  condition 
was  not  a  fellow  servant  of  plaintiff  in  the  sense  of  being  upon  a  common 
footing  and  agents  of  each  other.  They  acted  In  different  st)heres,  and 
neither  could  or  was  required  to  know  whether  the  other  was  properly  doing 
his  duty.  In  the  second  place  it  would  have  been  improper  to  require  the 
jury  to  believe  the  inspector  was  guilty  of  gross  negligence.  The  simple  in- 
quiry was,  as  they  had  been  instructed,  whether  the  com  pony,  through  its 
Inspector,  used  ordinary  care  in  examining  the  cars  so  as  to  ascertain 
whether  the  ladders  attached  to  each  were  in  a  safe  condition;  for  it  was 
the  legal  duty  of  the  company  to  guard  against  every  source  of  danger  they 
<K)uld,  by  the  exercise  of  that  kind  and  degree  of  care,  foresee  and  prevent; 
and  while  a  railroad  company  can  not  be  required  to  insure  the  safety  of  a 
train,  it  is  bound  to  make  a  reasonable,  proper  and  careful  examination  of 
«aoh  car." 

In  L.  &  N.  R.  R.  Co.  v.  Davis,  14  Ky.  Law  Rep.,  716,  a  switch  enginee 
in  a  railroad  yard  was  held  not  to  be  a  fellow  servant  of  a  switchman  and 
ooupler  in  the  yard.  In  L.  &  N.  R.  R.  Co.  v.  Moore,  88  Ky. ,  675,  a  fireman 
while  acting  as  engineer,  was  held  to  be  engineer  for  the  time,  and  not  to  be 
■a  fellow  servant  of  the  brakeman.  The  same  rule  has  been  applied  as  be- 
tween the  crews  of  different  trains,  and  It  seems  to  us  to  be  a  very  unsub- 
stantial distinction  between  the  engineer  who  runs  an  engine  in  the  yard 
4ind  one  who  runs  it  at  other  stations  along  the  road,  as  the  fireman  usually 
does  in  switching.  Appellee  had  no  control  of  the  engineer  in  charge  of  this 
engine.  He  had  nothing  to  do  with  the  running  of  the  trains  or  the  run- 
ning operations  of  the  road.  He  was  engaged  In  a  distinct  department,  his 
only  duty  being  to  inspect  cars. 

Lastly,  it  is  insisted  that  the  verdict  is  excessive.  Appellee  is  thirty-four 
years  of  age,  was  earning  a  dollar  a  day.    He  has  lost  one  arm  and  does  not 
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appear  to  have  received  other  permanent  Injury.  In  no  case  before  thi9 
oourb  has  it  ever  sustained  so  large  a  verdiot  for  such  an  injury,  and  we  are 
all  of  opinion  that  the  verdiot  is  excessive  and  that  for  this  reason  a  new 
trial  should  be  granted.    We  see  no  other  error  in  the  record. 

Judgment  reversed  and  cause  remanded  for  farther  proceedings  not  incon- 
sistent with  this  opinion. 

Whole  court  sitting. 

Chief  Justice  Burnam  and  Judges  O'Bear  and  Barker  dissenting,  becaus^^ 
peremptory  instructions  were  not  given. 
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(Filed  April  28,  1904— Not  to  be  r<»ported. ) 

Coparceners— Partition— Final  order— Wife's  inchoate  right  of  dower— Sal& 
and  distribution  of  proceeds— In  an  action  by  appellees,  W.  D.,  S.  H.  and  J. 
D.  Reed  against  appellant,  P.  B.  Reed,  owners  in  coparcenary  of  certain' 
lots,  for  a  sale  thereof  and  distribution  of  proceeds  in  which  the  wife  of  de- 
fendant was  not  a  party,  a  sale  was  ordered  and  made  and  the  lots  bought 
by  plaintiffs,  the  sale  confirmed,  the  money  paid  into  court  and  a  deed  or- 
dered to  be  made  to  the  plaintiffs.  Before  all  of  the  money  was  distributed, 
plaintiffs  filed  a  supplemental  petition,  making  defendant's  wife  a  party  to 
the  suit,  asking  that  she  be  compelled  to  relinquish  her  inchoate  right  of 
dower  in  the  lots,  and  take  the  value  thereof  out  of  her  husband's  fourth 
Interest  in  the  price  they  sold  for.  P.  B.  Reed  objected  and  asked  to  with- 
draw his  fourth  interest  from  the  hands  of  the  receiver,  which  was  over- 
ruled, and  he  appealed,  but  his  appeal  was  dlsmissei  because  the  order  made 
was  not  a  final  judgment.  Pending  this  appeal  one  of  the  original  plain- 
tiffs, S.  S.  Reed,  a  bachelor,  filed  a  petition  against  all  the  then  married 
brothers  and  their  wives,  under  the  act  of  the  legislature  of  March  17,  IQOS, 
for  a  sale  of  the  stune  land,  the  real  purpose  being  to  divest  the  married 
women  of  their  inchoate  dower  right  in  the  lots.  This  petition  was  consoli- 
dated with  the  original  action.  Ida  C.  wife  of  P.  B.  Reed,  filed  answer, 
claiming  dower,  which  was  conceded,  and  a  resale  ordered,  in  which  order 
it  was  recited  that  "Ida  C.  has  an  Inchoate  right  of  dower  in  an  undivided 
one-fourth  interest  in  said  lots  formerly  owned  by  her  husband,  P.  B.  Reed, 
and  that  he,  P.  B.  Reed,  has  no  pecuniary  Interest  whatever  in  said  lots," 
The  land  was  again  sold  and  bought  by  appellees  and  judgment  rendered 
distributing  the  proceeds,  adjudging  to  Ida  C.  her  interest  at  1867.62  '^as- 
oompensation  for  her  contingent  right  of  dower  in  said  lots,"  and  a  deed 
was  made  U)  appellees  for  said  lots;  the  wives  of  the  other  brothers  having 
relinquished  their  inchoate  right  of  dower,  and  assenting  to  the  proceedings. 
P.  B.  Reed  was  then  permitted  to  withdraw  the  proceeds  of  the  sale  of  hi& 
one-fourth  Interest,  less  the  value  of  his  wife's  Inchoate  right  of  dower  above 
fixed,  and  she  was  allowed  to  withdraw  that.  On  appeal  by  P.  B.  Reed  and 
his  wife,  Ida  C,  from  this  judgment.  Held— That  the  proceedings  and  judg- 
ment of  the  lower  court  are  without  error  and  are  aflSmied. 

Bodley,  Baskln  &  Flexner  for  appellants. 

W.  W.  Thum  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Division. 

Opinion  of  the  court  by  Judge  O'Rear. 
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Appellant  P.  B.  Reed  and  his  brothers,  af^pellees  Wm.  D.  Reed,  S.  S.  Reed 
^nd  J.  B.  Reed,  were  owners  In  coparcenary  of  two  certain  IndlYlsible  lots 
in  LonlfivUle.  On  December  9,  1899,  appellees  brought  a  suit  under  section 
490,  Civil  Code,  against  appellant  P.  B.  Reed,  for  a  sale  of  the  lots  because 
they  could  not  be  divided  without  materially  impairing  their  value.  The 
only  parties  to  the  suit  were  the  appellees  and  appellant  just  named.  A 
tlecree  of  sale  was  entered  March  6,  1900,  and  enforced  by  a  sale  of  the  lots 
April  9,  1900.  One  of  the  lots  was  sold  to  appellee  S  S.  Reed,  and  the  other 
to  appellee  Wm.  D.  Reed.  On  April  21,  1900,  the  report  of  ssle  was  con- 
finned  on  motion  of  the  purchasers.  By  a  subsequent  order,  it  was  recited 
that  the  purchase  had  been  made  for  the  benefit  of  and  it  was  assigned  to 
the  three  plaintiffs,  appellees,  and  a  deed  was  onler«>d  to  be  made  to  them. 
The  part  of  the  purchase  money  representing  P.  B.  Reed*s  one-fourth  interest 
in  the  lots  was  not  disposed  of  by  the  order,  but  it  was  recited  therein :  "The 
amount  left  due  is  for  the  benefit  of  P.  B.  Reed,  subject  to  the  question  of 
1900  State  taxes  and  his  proper  share  of  any  further  cost  herein  now  in- 
•curred." 

Later,  the  balance  of  the  purchase  money  was  paid  Into  court.  Before  all 
of  it  had  been  distributed  under  order  of  the  court,  and  on  August  7,  1901, 
appellees  filed  a  supplemental  petition  in  the  case.  By  it  for  the  first  time, 
appellant,  Ida  G.  Reed,  wife  of  P.  B.  Reed,  was  made  a  party  to  the  suit. 
It  was  alleged  therein  that  f(he  had  an  inchoate  right  of  dower  in  the  share 
of  her  husband  in  the  lots,  and  it  was  asked  that  she  be  compelled  to  relin- 
quish her  inchoate  dower  and  take  its  value  in  the  remainder  of  that  part  of 
the  purchase  money  In  court  which  represented  her  husband's  one-fourth 
share  in  the  lots.  P.  B.  Reed  moved  the  court  to  allow  him  to  withdraw 
thfl  whole  of  the  balance  of  the  purchase  money,  his  one-fourth,  from  the 
court's  receiver,  which  was  overruled.  From  that  order  P.  B.  Reed  appealed 
to  this  court,  but  his  appeal  was  dismissed  May  18,  1908,  on  the  ground  that 
the  order  was  not  such  a  final  order  or  judgment  as  that  an  appeal  would 
He  from  it.       « 

Pending  that  appeal,  and  on  June  21,  1902.  S.  S.  Reed,  one  of  the  plain- 
tiffs in  the  former  suit,  filed  in  the  Jefferson  Circuit  Court,  a  petition  against 
J.  D.  Reed  and  Wm.  D.  Reed  (appellees  here),  and  P.  B.  Reed  (appellant) 
and  their  wives,  under  the  act  of  assembly,  approved  March  17,  1902  (Acts 
190?,  chapter  18,  page  48),  for  a  sale  of  the  same  land  which  had  theretofore 
been  sold  under  the  previous  judgment,  because  of  its  indivisibility.  The 
real  purpose  was  doubtless  to  divest  the  married  women  of  their  inchoate 
rights  of  dower.  Appellant  Ida  C.  Reed  filed  her  answer,  setting  out  the 
foregoing  proceedings,  and  claiming  that  as  she  had  not  been  made  a  party 
to  the  former  suit,  the  sale  of  her  husband's  interest  in  the  lots  did  not 
affect  her  inchoate  right  of  dower  therein,  which  indeed  was  necessarily  ad- 
mitted. Judgment  was  entered  selling  the  land,  in  which  it  was  recited: 
**Xt  is  further  adjudged  that  the  defendant,  Ida  C.  Reed,  wife  of  the  defend- 
ant, P.  B.  Reed,  has  an  Inchoate  right  of  dower  in  an  undivided  one- fourth 
Interest  formerly  owned  by  her  husband,  the  defendant,  P.  B.  Beed  and 
that  the  defendant.  P.  B.  Reed,  has  no  pecuniary  interest  whatsoever  in 
either  of  said  two  pieces  of  real  estate." 

The  judgment  further  proceeded  to  fix  the  value  of  appellant,  Ida  C. 
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Baed's  inohoate  dower  interest.  The  land  was  again  sold,  but  free  from  the- 
olalms  of  the  wives  of  the  parties,  when  the  same  persons  (appellees)  bough '^ 
It.  On  January  6,  1908,  judgment  was  rendered  distributing  the  proceeds  or 
this  sale,  adjudging  to  appellant,  Mrs.  Ida  C.  Beed,  9967.6S.  being,  "th» 
amount  ascertained  under  the  judgment  to  be  the  interest,  as  coropensatioi^ 
for  her  right,  of  the  defendant,  Ida  C.  Beed,  in  the  proceeds  of  sale  of  each 
and  both  of  said  tracts  of  land  fully  described  in,  and  sold  under  the  judg- 
ment herein,  and  being  the  amount  allowed  the  said  defendant,  Ida  G.  Beed, 
as  oompeneation  for  her  ooncingent  right  of  dower  in  said  tracts  of  laud  a» 
the  wife  of  said  defendant,  P.  B.  Beed." 

The  commissioner  was  then  directed  U>  make,  and  made,  a  deed  convey ing* 
the  whole  of  the  lots  to  the  purchasers,  free  from  the  claims  of  the  married 
women  for  dower.  The  wives  of  J.  D.  Beed  and  Wm.  D.  Beed  assented  to 
the  proceedings.    S.  S.  Beed  was  a  bachelor. 

The  two  actions,  the  first  to  sell  the  lots  for  division  of  the  proceeds  among 
the  four  coparceners,  and  the  second  to  sell  the  ^ame  lots  bought  by  three  o^ 
them  for  partition  of  its  proceeds  among  the  three,  and  the  wife  of  P.  B. 
Beed,  were  then  consolidated. 

P.  B.  Beed  was  permitted  to  then  withdraw  the  proceeds  of  the  sale  of  his 
one-fourth  interest,  less  the  value  of  his  wife*s  inchoate  right  to  dower  as. 
above  fixed,  and  she  was  permitted  to  withdraw  that.  P.  B.  Boed  appeals 
because  he  was  nut  adjudged  the  whole  of  one  fourth  of  the  proceeds  of  the 
sale;  and  Mistress  Ida  G.  Beed  appeals  because  she  was  divested  of  her  In- 
ohoate right  to  dower  in  the  manner  stated.  We  will  first  dispose  of  the- 
questions  arising  on  the  appeal  of  P.  B.  Beed.  His  first  proposition  is,  that- 
his  rights  were  flzbd  and  finally  determined  in  the  first  judgment  of  sale, 
entered  March  6,  1900.  Or,  if  not  then,  that  by  the  recital  in  the  order  of 
April  94,  1900,  directing  the  deed,  it  was  determined,  by  the  follewing  lan- 
guage: "That  plaintiffs  W.  D.  Beed,  J.  D.  Beed  and  S.  S.  Beed,  purchasers 
of  the  property  sold  herein,  be  allowed  credit  on  the  bonds  heretofore  exe- 
cuted, to  the  extent  of  three-fourths  of  the  principal  of  each^of  said  bonds, 
the  said  W.  D.,  J.  D.  andS.  S.  Beed  being,  with  the  defendant.  P.  B.  Beed, 
jointly  and  equally  entitled  to  one-fourth  of  the  proceeds  of  the  sale  had 
herein." 

Courts  may,  and  not  infrequently  do,  indicate  their  views  as  to  the  ultimate- 
rights  of  a  litigant  in  interlocutory  decrees  or  orders  passing  upon  motions, 
and  taking  steps  toward  the  final  decree.    However  manifest  the  court's, 
opinion  may  be  in  such  orders,  and,  however  erroneous  or  correct  for  that 
matter,  it  really  decides  nothing  irrevocably.    (Bondurant  v.  Apperson,  4 
Met.,  80;  Worthington  v.  Brooks- Watorfleld  &   Go.,  SO  Ky.  Law  Bep.,  1499; 
Harris  v.  Tuttle,  28  Ey.  Law  Bep.,  220. )    The  test  whether  a  decree  is  final 
Is  to  be  found  by  applying  this  rule,  laid  down  with  care  in  Bondurant  v. 
Apperson,  supra:  **A  judgment,  to  be  final,  must  not  only  decide  that  one 
of  the  parties  is  entitled  to  relief  of  a  final  character,  but  must  give  that 
relief  by  its  own  force,  or  be  enforcible  for  that  purpose  without  further- 
action  by  the  court  or  by  process  for  contempt." 

Applying  that  test  to  this  case,  the  court  had  not  entered  a  decree  dispos- 
ing of  the  fund  in  court,  which,  by  its  own  operation  and  without  further* 
order  of  the  court,  save  process  of  contempt,  could  be  executed.    So.far^as  th^ 
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judgment  decreed  a  sale  of  the  land,  that  was  final,  because  Its  effect  was, 
when  executed  by  the  court's  oommissloner,  as  if  by  sale  under  an  execution, 
on  final  Judgment,  to  divest  the  parties  of  the  title,  and  to  admit,  possibly, 
Irrevooable  rights  of  others  thereto;  that  the  orders  regarding  the  fund  in 
court  were  not  final,  was  necessarily  held  by  this  court  when  it  dismissed  the 
appeal  In  May,  1908. 

His  next  proposition  is,  that  the  suit  contemplated  selling  only  the  un- 
divided  interest  of  the  coparceners,  that  their  wives'  Interests  were  not  men- 
tioned, and,  therefore,  could  not  have  been  involved  in  the  suit;  that  the 
judgment  of  sale  dealt  alone  with  the  Interest  of  the  four  brothers,  and  their 
interests  only  were  sold;  that  the  doctrine  of  caveat  emptor  applies,  and  as 
the  purchasers,  appellees,  got  all  that  was  proposed  to  be  sold,  and  all  that 
was  sold,  and  as  that  sale  was  confirmed  upon  their  own  motion,  they  should 
be  compelled  to  pay  for  that  which  they  bought.  The  position  is  more 
specious  than  sound.  The  proceeding  was  in  the  nature  of  partition  of  land 
among  coparceners.  Owing  to  the  indivisibility  of  the  land  without  ma- 
terial Impairment  of  its  value,  and,  therefore,  to  save  to  all  the  owners  such 
loss  while  giving  to  each  of  them  his  full  right  t<o  have  his  share  segregated 
from  that  of  the  others,  the  statute  allows  a  sale  of  the  land,  and  a  partition 
of  the  money  as  if  it  were  the  land.  The  partition  of  the  money  is  to  be 
made  under  the  same  principles,  and  governed  by  the  same  rights,  as  if  it 
were  the  land  it  represents.  This  is  made  clear  enough  by  reference  to  the 
provision  of  section  494,  Civil  Code.  Besides,  it  ought  to  be  so.  Under  our 
statutes,  the  wives  had  inchoate  right  of  dower  in  the  shares  of  their  hus- 
bands in  these  lots.  These  dower  rights  could  not,  in  any  contingency,  en- 
hance the  husband's  shares,  though.  They  were  rather  an  incumbrance 
against  them.  For  example,  S.  S.  Heed  was  the  only  one  of  the  four  brothers 
not  married.  Upon  a  sale  of  the  lots  subject  to  the  potential  dower  rights 
of  the  wives  of  the  three  others,  purchasers  advised  of  the  situation  would 
make  a  deduction  In  their  bids  from  the  real  value  of  the  lots  proportioned 
to  the  value  of  the  wives'  unrelinquished  contingent  interest.  Then  if  the 
proceeds  of  such  sale  be  divided  equally  among  the  four  joint  owners,  8.  S. 
Beed  would  be  made  to  contribute  to  the  other  three  co-owners  one- fourth 
the  value  of  their  wives'  potential  interests,  while  the  wives  would  continue 
to  hold  them.  This  Is  so  manifeKtly  unjust  as  to  condemn  it.  If  the  wife 
of  a  joint  tenant  of  an  estate  in  possession  (before  the  amendment  of  1000) 
refused  to  join  in  the  proceedings  under  section  490  of  the  Civil  Code,  or  to 
join  In  the  conveyance  of  her  husband  in  such  property,  her  inchoate  right 
to  dower  therein  was  a  charge  against  his  interest  alone.  To  the  extent  of 
the  value  of  her  interest,  his  title  conveyed  without  her  consent  in  one  of 
the  manners  pointed  out  by  the  statute,  failed.  When  P.  B.  Beed's  wife 
was,  by  supplemental  petition,  made  a  defendant  and  called  upon  to  assert 
her  claim  as  contingent  doweress  against  the  purchase  money  representing 
the  lots,  the  just  effect  is  the  same  as  if  she  had  been  made  a  party  orig- 
inally; and  although  she  could  not  have  been  compelled  to  relinquish  her 
contingent  right  to  dower  in  the  lazfd,  nor  at  that  time  as  the  law  then  was 
to  take  her  dower  in  the  money  or  the  property  in  which  it  might  be  In- 
vested,* yet  it  brought  into  the  case  the  question  of  the  value  of  her  right, 
and  asserted  It  as  an  equity  in  behalf  of  appellees  against  P.  B.  Heed's  share 
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•of  the  proceeds  of  the  sale.  Id  the  first  partition  prooeedini^B.  Pendiog  the 
adjudication  of  that  question  the  statute  was  amended  as  hereinafter  par- 
ticularly noticed.  By  that  amendment  it  was  permitted  to  the  holderA  of 
the  vested  estate  in  possession,  to  bring  into  an  action  brought  pursuant  to 
^section  490,  any  woman  having  a  claim  to  dower  in  the  land,  whether  her  in- 
terest was  vested  or  contingent,  and  to  have  the  land  sold  free  of  her  inter- 
est, it  being  transferred  to  the  proceeds.  Thus  by  the  second  suit  appellant 
Ida  C.  Reed's  interest  was  ascertained  and  divested  while  the  pending  equity 
and  partition  of  the  proceeds  of  the  first  sale  was  yet  under  the  control  of 
the  court.  By  the  judgment  of  the  second  suit  her  contingent  dower  in  the 
land  was  converted  into  money,  and  that  money  paid  into  court,  and  liecanie 
a  part  of  the  fund  for  partition  among  all  the  parties  according  to  their  in- 
terests. As  among  coparceners,  joint  tenants,  and  tenants  in  common, 
ivhen  they  voluntarily  partition  their  joint  possession,  the  law  implies  a 
warranty  by  each  of  the  title  to  the  parts  in  severalty  taken  by  the  others. 
This  is  equally  so,  where  the  partition  is  involuntary,  as  by  proceedings  in 
oonrt.  (Freeman  Cotenancy  and  Partition,  section  68S.)  This  implied  war- 
ranty will  cover  the  joint  tenant's  share  of  outstanding  taxes,  his  own  en- 
•cumbrances,  and,  we  hold,  his  wife's  inchoate  right  to  dower  where  she  fails 
to  join  or  be  joined  in  a  sufHclent  manner  to  convey  same.  So,  that  when 
the  parties  come  in  the  first  action  to  divide  or  partition  among  themgelves, 
the  money  arising  from  a  sale  of  the  land,  in  lieu  of  partitioning  the  land, 
•equity  will  attach  to  these  proceeds  the  same  liabilities  and  rights  as  the 
parties  had  in  the  real  property.  Therefore,  as  P.  B.  Reed's  wife  liad  an 
unconveyed  contingent  interest  in  his  part  of  the  land  by  reason  of  her  in- 
•choate  right  of  dower  therein,  his  part  of  the  purchase  money  should  be 
Alxited  correspondingly  to  the  other  coparceners  who  had  Imught  the  land  at 
the  sale.  While  ordinarily  that  might  not  be  true,  yet  in  this  case  the  parties 
thought  they  were  selling,  and  when  appellees  bought  they  believed  they 
were  buying,  the  complete  title.  They  were  all  laboring  under  a  mutual 
mistake  which  ought  to  be  corrected  by  the  chancellor  having  the  parties 
and  the  substituted  subject  matter  of  the  original  suit  before  him.  It  was 
not  deemed  at  that  time  that  the  wives  of  such  joint  tenants  had  an  interest 
in  the  land  so  sold.  Such  is  not  generally  the  case,  and  until  the  decision 
by  this  court  in  Woman's  Club  v.  Reed.  28  Ky.  Law  Rep.,  1846,  based  upon 
the  peculiar  phraseology  of  our  statute,  it  was  not  thought  they  had  in  this 
State.  With  the  same  parties  before  the  court,  the  original  coparceners, 
with  no  intervening  equities  of  others,  and  with  the  fund  arising  from  the 
«a]e.  undistributed,  and  not  adjudged,  It  was  not  improper  to  have  allowed 
the  supplemental  petition  alJpging  this  new  matter,  as  a  reason  for  a  differ- 
ent distribution  of  the  proceeds  from  that  originally  contemplated,  an  equal 
-one. 

Appellant  Ida  C.  Reed  contends  that  under  the  cohstrustion  placed  on  sec- 
tion 495,  Civil  Code,  by  this  court  in  Womans'  Club  v.  Reed,  supra,  as  she 
was  not  originally  a  party  to  the  record,  when  the  sale  was  adjudged,  made 
■and  confirmed,  and  of  course  did  not  codsent  to  be  divested  of  her  dower  in 
the  iimnner  pointwi  out  in  section  496,  that  her  contingent  right  to  dower 
remained  unaffected  by  the  proceedings  in  that  case.  In  this.  In  vlew'of  the 
dei'ision  in  the  Woman's  Club  case,  we  must  concur.  The  amendment  to 
-section  495,  approved  March  17,  19(>2,  provides : 
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^*l8t.  If  a  woman  have  a  vested  or  oontingent  right  to  dower  in  land  or- 
dered to  be  sold  pursuant  to  the  provisions  of  this  chapter,  the  court  with 
faer  consent,  to  be  taken  upon  privy  examination  if  she  be  married,  and  of 
«ound  mind,  or  without  her  consent,  if  she  be  of  unsound  mind,  maj  order 
a  sale  of  the  land  free  from  her  rlffht;  and  shall  provide  for  reasonable  com- 
pensation to  her  out  of  the  proceeds  of  sale,  or  that  she  shall  have  the  same 
right  in  the  property  purchased  with  the  proceeds  as  she  had  in  the  property 
sold. 

"8d.  If  a  woman  have  a  vested  or  oontingent  right  to  dower  in  land  sought 
to  be  sold,  under  section  490,  she  shall  be  made  a  party  to  the  action  brought 
to  sell  such  land,  and  the  court  may,  with  or  without  her  consent,  order  a 
sale  of  the  land  free  from  her  right;  and  shall  provide  for  a  reasonable  com- 
pensation to  her  out  of  the  proceeds  of  sale,  or  that  she  shall  have  the  same 
right  in  property  purchased  with  the  proceeds,  as  she  had  in  the  property 
«old." 

When  the  second  suit  to  sell  these  lots  was  instituted,  P.  B.  Reed  had  no 
Interest  whatever  in^the  lots.  He  was  not  then  a  necessary  party  to  the  last 
«uit.  Treating  his  presence  in  the  latter  suit  as  unnecessary,  this  proceed- 
ing amounted  to  an  action  by  S.  8.  Reed  against  W.  D.  Reed  and  J.  D. 
Reed,  the  three  having  bought  the  land  at  the  sale  in  April,  1000,  and  against 
their  wives  for  a  «ile  of  the  indivisible  lots.  Appellant  Ida  C.  Reed  was 
made  a  party  defendant,  too,  because  she  answered  the  description  *'a  woman 
with  a  *  *  *  contingent  right  to  dower  in  the  land  sought  to  be  sold  under 
section  490."  This  language  includes  all  women  who  have  a  dower  right, 
vested  or  contingent,  in  such  land,  and  without  regard  to  the  presence  of 
their  husbands  in  the  suit.  The  purpose  of  the  statute  was  to  enable  lands 
«o  held  to  be  conveyed  free  from  the  claims  of  all  the  owners  of  the  class  de- 
scribed in  the  act.  Any  other  construction  would  leave  it  in  the  power  of  a 
woman  who  owned  only  a  dower  interest,  vested  or  oontingent,  to  defeat  a 
«ale  for  purposes  deemed  by  the  legislature  to  be,  and  that  are,  necessary  for 
the  just  protection  of  joint  owners.  In  this  manner  was  appellant  Ida  G. 
Reed's  contingent  dower  interest  in  the  lots  both  ascertained  actually,  and 
transferred  from  the  lots  and  converted  into  money.  Then  in  the  first  named 
action,  with  which  the  last  had  been  consolidated,  the  value  of  Mrs  Reed's 
•contingent  dower  was  deducted  from  P.  B.  Reed's  undivided  one-fourth  in- 
tererit  in  the  proceeds  of  the  lots  under  the  original  sale,  and  his  proportion 
of  that  sale  was  disposed  of  between  him  and  his  wife  according  to  their  in- 
terest thus  found. 

The  proceedings  and  judgment  of  the  circuit  court  are  without  error,  and 
the  judgment  is  affirmed. 

Whole  court  sitting  except  Judge  Barker. 

Chief  Justice  Bumam  dissents. 


CJINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  R.  R.  CO.  v. 

GREGG. 

(Filed  May  4,  1004— Not  to  be  reported. ) 

Carriers— Interstate  commerce— Connecting  lines— Liability  for  damage  to 
live  stock— Failing  to  rest,  feed  and  water— In  an  action  for  damages  against 
the  appellant,  Cincinnati,  New  Orleans  &  Texas  Pacific  R.  R.  Co,  in  failing 
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to  properly  oare  for  rest,  feed  and  water  a  oar  load  of  mules  shipped  fronv 
Imperial,  Pa..,  to  Danville,  Kj.,  by  which  seven  of  them  died  of  neglect> 
and  starvation  by  being  confined  in  oars  for  sixty-eiKht  consecutive  hours, 
without  rest,  food,  or  water,  the  defendant  can  not  be  excused  as  a  connect- 
Ing  carrier  on  the  ground  that  it  did  not  have  the  stock  In  its  possession  for 
twenty- eight  hours,  nor  can  it  say  it  did  not  know  that  the  preceding  and 
connecting  carriers  had  failed  to  perfonu  their  statutory  duty,  as,  under  the 
provisions  of  United  States  Revised  Statutes,  section  4886,  no  railroad  com- 
pany within  the  United  States  whose  road  forms  any  part  of  a  line  of  road 
over  which  live  stock  Is  conveyed  from  one  State  to  another,  shall  confine 
the  same  in  cars  for  a  longer  period  than  twenty-eight  consecutive  hours, 
without  unloading  them  for  rest,  water  and  feeding;  and  the  statute  further 
provides  that  in  estimating  such  confinement,  the  time  during  which  the 
animals  have  been  confined  without  rest  on  connecting  roads  from  which, 
they  are  recovered,  most  be  included. 

Ghas.  H.  Bodes  and  John  Galvin  for  appellants. 

Chas.  C.  Fox  and  Bobt.  Harding  for  appellee. 

Appeal  from  Boyle  Circuit  Court.  • 

Opinion  of  the  court  by  Judge  Nunn. 

On  the  14th  of  May,  lOOS.  the  appellee  delivered  to  the  Pittsburg  &  Lake 
Erie  B.  B.  Co.,  at  Imperial,  Pa.,  one  car  load  of  mules  to  be  transported 
over  that  road  and  connecting  carriers  to  Danville,  Ky.  The  mules  did  not 
arrive  in  Danville  until  about  0  o'clock,  a.  m.,  May  18,  and  were  not  un- 
loaded until  about  11  o'clock,  a.  m.,  being  in  the  possession  of  the  various 
railroad  companies  ninety-six  hours.  The  mules  were  loaded  at  Imperial. 
Pa.,  about  11  o'clock,  a.  m.,  May  14,  arriving  in  Cincinnati  May  17th,  and 
At  Danville  about  the  hour  above  stated.  On  their  arrival,  one  of  the  mulea 
was  found  to  be  dead  on  the  car,  and  six  others  died  within  less  than  twenty- 
four  hours;  some  of  them  died  within  a  few  hours  after  their  arrival.  This 
suit  was  brought  by  the  appellee  against  the  appellant  company  for  tha 
value  of  the  mules  alleged  to  be  worth  1800.  A  trial  was  had  and  the  jury 
found  for  the  plaintiff  and  fixed  the  value  of  the  mules  at  $680.  This  appeal 
is  taken  from  that  judgment  by  the  railroad  company. 

The  mules  when  received  by  the  consignees.  Bright  &  Fox,  about  It 
o'clock,  a.  m. ,  May  18,  were  in  an  exceedingly  weak  and  bad  condition.  Dr. 
T.  M.  Doram,  a  veterinary  surgeon,  was  called  to  examine  them,  and  found 
their  stomachs  and  intestines  entirely  empty,  no  evidence  of  food  of  any 
kind,  and  gave  it  as  his  opinion  that  they  were  starved  to  death.  He  was 
corroborated  in  this  by  Bright  &  Cox,  and  others.  In  fact,  it  Is  conceded 
by  appellant's  counsel  in  his  brief  that  they  were  starved  to  death. 

Appellee  contends  that  appellant  is  responsible  to  him  for  the  value  of  the 
mules  because  it  failed  to  exercise  proper  care  of  them  in  their  transporta- 
tion and  in  suffering  them  to  starve  to  death,  and  that  it  violated  section 
4386  of  the  U.  S.  Statutes,  which  provides:  '*No  railroad  company  within 
the  United  States  whose  rood  forms  any  part  of  a  line  of  road  over  which 
cattle,  sheep,  swine  or  other  animals  are  conveyed  from  one  State  to  another^ 
or  the  owners  or  masters  of  steam,  sailing,  or  other  vessels  carrying  or  trans- 
sporting  cattle,  sheep,  swine  or  other  animals  from  one  State  to  another^ 
shall  confine  the  same  in  cars,  boats  or  vessels  of  any  deaoripiton,  for  a  longer 
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period  tbao  twenty-eight  consecutive  hours,  without  unloading  the  same  tor- 
rent,  water  and  feeding  for  a  period  of  at  least  five  oonseoutlYe  hours,  unlesa 
prevented  from  so  unloading  by  storm  or  other  accidental  causes.  In  esti^ 
mating  such  confinement  the  time  during  which  the  animals  have  been  con- 
fined without  such  rest  on  connecting  roads  from  which  they  are  received, 
shall  be  included,  it  being  the  intent  of  this  section  to  prohibit  their  contin- 
uous confinement  beyond  the  period  of  twenty-eight  hours,  except  upon  the 
contingencies  hereinbefore  stated." 

Appellant  says  that  it  only  had  the  mules  in  its  possession  for  about  eight- 
een hours;  that  there  was  no  delay  in  their  transportation  when  in  its  pos' 
session,  and  they  were  properly  handled  and  cared  for  by  its  employes;  that 
the  section  of  the  U.  S.  Statutes  referred  to  has  no  application  to  it,  as  the 
violation  of  that  section,  if  violated,  was  committed  by  some  preceding  car- 
rier, and  it  had  no  knowledge  that  the  mules  had  not  been  watered,  rested 
and  fed  as  required  by  this  statute. 

The  '*bill  of  lading"  shows  that  the  Pittsburg  &  Lake  Krie  Hailrood  Co. 
received  from  appellee,  May  14,  1002,  twenty-four  head  of  mules  consigned  to. 
Bright  &  Fox,  of  Danville,  Ky.,  via.  Baltimore  &  Ohio  S.  W.  R.  B.  on  one 
of  appellant's  cars.  No.  9080,  with  this  statement  in  the  face  of  the  bill :  *'To 
be  unloaded,  watered  and  fed  at  Cincinnati. ' '  Endorsed  on  the  bill  is  the- 
following:  '*No  carrier  shall  be  liable  for  loss  or  damage  not  occurring  on 
its  own  road  or  its  portion  of  the  through  route. ' ' 

It  appears  that  from  some  cause,  not  explained,  that  this  oar  of  mules  was. 
delayed  in  the  transportation  for  more  than  twenty-four  hours  between  Im- 
perial and  Cincinnaiii,  and  the  mules  were  without  food,  water  and  rest  for 
the  space  of  sixty-eight  hours,  and  that  when  they  arrived  at  Cincinnati  it 
is  only  claimed  they  were  fed  200  pounds  of  hay.  A  ticket  for  the  price  of 
the  hay  was  attached  to  the  way  bill  or  bill  of  lading.  Appellant's  proof 
shows  that  this  car  load  of  mules  was  transferred  from  the  stock  yards  to 
appellant's  road  on  McLane  avenue  about  4  o'clock,  p.  m.,  on  the  17th,  and 
at  18  o'clock  at  night  it  was  attached  to  one  of  appellant's  freight  trains  and. 
reached  Danville  at  8:80,  a.  m.,  on  the  18th.  The  consignees  were  notified 
by  telephone,  and  they  arrived  from  the  country  and  unloaded  them  at  the- 
hour  of  11  o'clock,  a.  m. ;  that  in  the  transportation  of  these  mules  after- 
they  reached  them,  due  care  was  exercised  for  their  safety  and  protection, 
and  they  were  not  injured  or  damaged  by  it 

The  conductor  stated  that  the  mules  appeared  to  be  in  good  condition  when- 
he  received  them  in  Cincinnati,  and  aga)n  when  he  passed  by  this  car  at. 
Erlanger,  nine  miles  out  from  Cincinnait,  he  fouqd  them  all  on  their  feet. 
At  Lexington,  on  the  next  morning,  about  6  o'clock,  he  discovered  that  one* 
of  them  was  dead. 

Appellee  claims  that  appellant's  servants  did  not  exercise  due  or  any  care 
for  the  safety  and  protection  of  these  mules;  that  it  left  them  standing  on 
its  road  in  Cincinnati  for  eight  hours  before  starting,  and  fouud  one  dead 
early  in  the  morning  at  Lexington,  and  did  not  feed  or  give  them  any  atten- 
tion there  or  elsewhere  on  its  line,  and  left  them  in  the  car  at  Danville  for- 
three  or  four  hours  after  their  arrival  there. 

It  Appears  that  the  lower  court  was  of  the  opinion  that  the  U.  8.  Statutes 
above  copied  did  not  apply  to  appellant  in  the  shipment  of  these  mules,  be> 
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€aii8e  it  did  not  have  them  in  its  possession  for  the  full  twenty-eight  hours, 
and  that  it  was  in  no  sense  responsible  for  the  dereliction  of  the  preceding 
carriers  for  their  failure  to  feed,  water  and  rest  the  stock.  The  court  gave 
only  one  instruction,  as  follows:  "If  you  believe  from  the  evidence  that  the 
mules,  alleged  to  be  dead,  were  in  reasonably  good  condition  as  to  health 
and  strength  at  the  time  the  defendant  received  them  at  Cincinnati,  and 
that  when  they  arrived  at  Danville,  one  of  them  was  dead,  and  six  of  them 
In  such  bad  condition  that  they  died,  then  you  will  find  for  the  plaintiff  the 
reasonable  value  of  the  mules,  not  exceeding  $800,  the  amount  claimed  in 
the  petition ;  unless  you  believe  from  the  evidence  that  the  employes  of  de- 
fendant In  charge  of  the  train  which  carried  the  mules,  exercised  that  de- 
gree of  care  for  the  safe  transportation  of  the  mules  which,  under  all  the 
-circumstances,  was  necessary  and  proper,  and  if  the  employes  did  exercise 
-that  degree  of  care,  then  you  will  find  for  the  defendant." 

In  our  opinion  the  lower  court  erred  to  the  prejudice  of  appellee.  It  is 
evident  that  this  stock  was  not  watered,  fed  and  rested,  as  required  by  the 
statute  referred  to,  and  that  this  shipment  was  interstate,  and  that  there 
was  a  violation  of  this  statute  in  this  shipment.  Under  the  language  of  this 
statute,  and  under  the  construction  given  it  by  the  courts  of  other  States 
and  the  Federal  court,  the  appellant  can  not  excuse  itself  from  the  perform- 
ance of  this  statutory  duty  by  showing  that  it  did  not  have  the  stock  in  its 
possession  and  transportation  for  the  period  of  twenty-eight  hours,  nor  can 
•it  say  that  it  did  not  know  that  the  preceding  and  connecting  carriers  had 
failed  to  perform  their  statutory  duties.  The  statute  makes  no  exception, 
for  it  says  that  in  estimating  such  confinement,  the  time  during  which  the 
animals  have  been  confined  without  such  rest  on  connecting  roads  from 
which  they  are  received  shall  be  included. 

In  the  case  of  the  United^ Stotes  v.  Louisville  &  Nashville  R.  R.  Co.,  18 
Fed.  Rep.,  481,  the  court,  in  discussing  and  construing  this  statute,  said: 
'*'To  my  mind  it  is  clear  enough,  without  resorting  to  any  artificial  rules  of 
-construction." 

This  was  said  in  answer  to  appellant's  contention  that  the  statute  should 
"be  construed  as  implying  that  before  a  conviction  thereunder,  a  person  must 
knowingly  and  wlllfuliy  violate  the  provisions  of  the  statute.  The  court 
therein  continuing  said:  "The  law  declares  that  no  railroad  company  trans- 
porting animals,  etc.,  shall  confine  them  in  cars  longer  than  twenty -eight 
hours;  that  is,  the  company  having  possession  of  them  when  the  twenty- 
eight  hours  expires.  *  *  *  This  would  be  so,  no  matter  what  the  particu- 
lar Gontrnct  may  have  been  in  this  case  between  the  shipper  and  carrier.  It 
■could  not.  ndd  to  or  take  from  the  act  of  congress. "  (Chesapeake  &  Ohio  R. 
R.  Co.  v.  The  American  Exchange  Bank,  44  L.  R.  A.,  451;  Nashville,  Chat- 
tanooga &  8t.  Louis  R.  R.  Co.  v.  Heggie  Bros.,  86  Qa.,  210;  I.  C.  R.  R. 
•Co.  V.  Eblen,  24  Ky.  Law  Rep.,  1609.) 

It  is  claimed  that  this  st^itnte  only  fixes  a  penalty  against  persons  who 
violate  it«  provisions,  ana  does  not  authorize  an  individual  to  recover  dam- 
ages sustained  by  reason  of  the  violation  of  it.  Section  06,  Kentucky  Stat- 
utes, says,  a  person  injured  by  a  violation  of  any  statute  may  recover  from 
the  offender  such  damages  as  he  may  sustain  by  reason  of  the  violation,  al- 
though a  penalty  of  forfeiture  for  such  violation  be  thereby  imposed.    In  the 
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oise  of  Hale  v.  Missouri  P.  B.  Co.,  86  Neb.,  966,  and  Chesapeake  &  Ohio  B. 
B.  Co.  ▼.  The  American  Exobanffe  Bank,  suprti.  the  court,  in  discussing- 
section  4386,  U.  S.  Statutes,  held  the  carriers  liable  in  damages  to  the  owner^ 
of  the  stock,  as  well  as  for  the  penalties.  In  view  of  these  authorities  we 
are  of  the  opinion  that  the  lower  court  did  not  commit  any  error  prejudicial; 
to  the  substantial  rights  of  the  appellant. 

Wherefore,  the  judgment  is  afDrmed. 

Whole  court  sitting. 


CINCINNATI,   NEW  ORLEANS  &  TEXAS  PACIFIC  BY.  CO.   v.  SAN- 
DEBS  &  BUSS  ELL. 

(Filed  May  4,  1904. ) 

1.  Carriers— Delay  In  shipping  hogs— Con  tract  with  shipper  to  attend  to 
stock— The  fact  that  the  shipper  of  hogs  agrees  with  the  carrier  to  send  a 
man  along  with  the  train  to  feed  and  water  the  hogs,  and  fails  to  do  so,  doea 
not  relieve  the  carrier  from  its  duty  to  look  after  *hem  while  in  its  custody^ 
and  such  carrier  is  liable  for  the  damage  which  it  could,  by  ordinary  care, 
have  prevented. 

9.  Unusual  delay— The  fact  that  the  train  was  delayed  three  hours  in- 
making  a  run  usually  requiring  six  or  seven  hours,  whilst  it  Increased  the* 
risk  in  carrying  the  hogs  through  with  safety  in  hot  weather,  also  increased 
the  carriers*  obligation  to  that  extent  to  give  them  every  attention  to  avoid: 
loss. 

3.  Common  law  liability— Negligence— Under  section  106,  Conntitution, 
carriers  ore  prohibited  from  contracting  for  relief  from  any  liabilitv  imposed 
by  the  common  law,  and  while  at  common  law  carriers  could  limit  their 
liability  for  loss  to  goods  for  many  causes,  th*y  were  never  permitted  to  con* 
tract  for  exemption  from  liability  attributable  to  their  own  negligence. 

E.  G.  Gaither  and  John  Galvin  for  appellant. 

J.  B.  Wilson  and  W.  C.  Bell  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

The  appellees,  Sanders  &  Bussf'll,  shipped  two  hundred  and  sixty- five  hogs 
in  four  live  stock  cars  over  defendant's  road  from  Burgin,  Ky. ,  to  the  Cin- 
cinnati Stock  Yards.  The  train  of  which  these  cars  formed  a  part  left  Bur-» 
gin  on  the  morning  of  July  'J  at  3:45  a.  m.,  and  reached  the  Cincinnati  Stock 
Yards,  the  point  of  destination,  in  the  afternoon  of  that  day  at  4:14  p.  m.^ 
having  been  on  the  road  about  thirteen  and  one-half  hours.  The  hogs  were 
in  good  condition  when  they  left  Burgin.  When  they  arrived  at  their 
destination  fifteen  of  them  were  dead,  and  the  remaining  two  hundred  and 
fifty  had  lost  in  shrinkage,  over  and  above  the  usual  loss  of  flesh  incident  to 
the  journey,  about  760  pounds  whilst  in  route.  On  the  18th  of  September, 
1902,  Sanders  &  Bus^^ell  brought  this  suit  against  the  railroad  company, 
seeking  to  recover  $Sl8.i45,  the  pecuniary  loss  resulting  from  the  shipment  to 
them,  which  they  allege  was  chargeable  to  the  defendant's  negligence  in 
failing  to  give  proper  care  and  attention  to  the  hogs  whilst  in  their  custody, 
and  to  the  unnecessary  and  usual  delay  in  delivering  them  at  their  point  of 
destination.    The  answer  of  the  defendant  is  in  two  paragraphs.    In  the  first 
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It  denied  that  the  plaintiff's  loss  was  attributable  to  any  laok  of  cave  or 
4ittention  on  their  part  t6  the  hogs  while  In  transit,  or  that  the  delay  in 
'their  transportation  from  Burgln  to  Glnolnnatl  was  unusual  or  unneoenary. 
Ijx^he  second ,  It  alleges  that  the  bill  of  lading  under  which  the  hogs  were 
ehlpped  provided  that  the  plaintiffs  should  unload,  feed,  water  and  attend 
to  the  hogs  at  their  own  expense  and  risk  whilst  in  transit;  and  that  the 
company  should  not  be  liable  for  any  injury  to  them  arising  from  hent, 
suffocation,  or  other  ill  effects  of  being  crowded  in  the  cars;  and  that  the 
plaintiffs  should  send  a  man  along  on  the  freight  train  to  look  after  them; 
that  the  company  should  not  be  liable  for  any  injury  or  loss  by  reason  of 
^elay  in  transportation  not  resulting  from  the  negligence  of  the  company  or 
from  any  cause  whatever  beyond  its  control,  and  allege  that  any  loss  or 
damage  to  the  hogs  was  attributable  to  the  negligence  of  the  plaintiffs  In 
failing  to  look  after  them,  as  required  by  the  bill  of  lading,  and  to  suffoca- 
tion on  account  uf  the  excessive  heat  of  the  weather.  There  is  no  allegation 
that  the  cars  were  overloaded,  or  that  the  suffocation  or  injury  arose  from 
this  fact.  A  general  demurrer  was  sustained  to  the  second  paragraph  of  the 
•answer,  and  a  jury  trial  upon  the  issues  raised  by  the  first  paragraph,  re- 
flulted  in  a  verdict  and  judgment  for  the  plaintiff  for  the  amount  sued  for, 
and  the  railway  company  has  appealed. 

There  is  little  conflict  in  the  testimony.  It  was  shown  that  the  tnin 
reached  Lexington  at  4:80  a.  m.,  and  was  delayed  at  that  point  one  hour 
and  twenty  minutes;  that  it  was  delayed  forty  minutes  at  Williamstown, 
«nd  one  hour  at  Shearman,  reaching  Ludlow  at  1.89  p.  m.,  and  that  it  took 
until  4:15  p.  m.  for  it  to  arrive  at  the  Union  Stock  Yards,  the  point  of 
-destination.  The  testimony  of  the  plaintiffs  is  uncontradicted  that  the  usual 
time  required  is  only  about  six  or  seven  hours  to  make  the  run  on  this  train 
from  Burgin  to  the  stock  yards;  and  that  it  generally  arrives  there  some- 
where between  8  and  10  o'clock  in  the  morning.  There  is  no  denial,  either 
In  the  pleading  or  proof,  as  to  the  extent  of  the  alleged  losses.  Nor  was  there 
«ny  claim  by  the  railway  company  that  they  gave  any  special  attention  to 
the  hogs  whilst  in  their  possession.  It  was  also  shown  that  neither  of  the 
plaintiffs  or  any  representative  of  theirs  was  on  the  train,  the  hogs  being 
consigned  to  a  firm  of  brokers  at  the  Union  Stock  Yards. 

Considerations  of  public  policy  have  imposed  extraordinary  liabilities 
upon  carriers.  They  are  generally  held  liable  as  insurers  of  the  safety  of 
goods  committed  to  their  care,  with  the  exception  of,  first,  those  arising 
from  what  is  known  as  the  act  of  God;  second,  those  caused  by  the  pulilic 
«nemy;  third,  those  arising  from  the  act  of  the  shipper;  fourth,  those  aris- 
ing from  the  inherent  nature  of  the  goods  shipped.  Appellant  insists  that 
the  losses  to  appellee  ret^iilting  from  the  death  and  loss  of  weigh  tin  his  hogs, 
was  attributable  to  their  inherent  inability  to  successfully  withstand  the 
hot  weather  which  prevailed  during  the  time  of  their  shipment,  and  not 
from  any  negligence  or  laok  of  attention  on  their  part.  If  this  is  admitted, 
yet  appellant  knew  the  nature  of  the  stock  which  they  assumed  to  transport; 
and  thac  the  delays  in  their  trains,  however  excusable  in  themselves,  In- 
creased the  risk  of  carriyng  the  hogb  through  with  safety,  and  to  that  extent 
increased  their  obligation  to  give  them  every  attention  necessary  to  avoid 
loss,  and  to  carry  them  to  their  destination  without  unnecessary  or  unavoid- 
able delay. 
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While  at  oommoD  law  oarrlen  could  limit  their  liability  for  losi  or  Injury 
^M>  goodfl  committed  to  their  oare  regulting  from  many  causes,  they  were 
iiever  permitted  to  contract  for  exemptions  from  liability  attributable  to 
^beir  own  negligence.  In  6  Cyc. ,  883,  the  rule  is  laid  down  as  follows : 
^ '  Where  the  express  language  or  evident  purpose  of  the  stipulation  relieving 
the  carrier  from  common  law  liability  is  to  exempt  him  from  liability  for 
Ills  own  negligence,  or  that  of  his  servants,  or  agent,  the  stipulation  is 
against  public  pollsy,  and  is,  therefore,  void  and  of  no  effect. " 

And  by  section  106  of  the  Constitution  of  Kentucky,  they  are  prohibited 
irom  contracting  for  relief  from  any  liability  imposed  upon  them  by  com- 
mon law.  The  provisions  of  the  bill  of  lading,  relied  on  in  the  second  para- 
graph of  appellant's  answer,  that  appellee  should  water  and  attend  the  stock 
at  their  own  risk  while  in  transit,  and  that  they  should  send  a  man  along 
to  look  after  them,  does  not  relieve  the  carrier  from  the  duties  imposed  upon 
It  by  law  to  look  after  the  stock.  Their  only  effect  is  to  shift  the  burden  of 
proving  negligence  from  the  railroad  company  to  the  shipper.  (Ray's  Negli- 
^Srence  of  Imposed  Duties,  page  341 ;  L.  &  N.  B.  B.  Co.  v.  Hawley,  10  Ky. 
Liaw  Bep.,  117;  C,  N.  O.  &  T.  P.  By.  Co.  v.  Grover.  11  Ky.  Law  Rep.,  836.) 

''And  the  rule  as  now  established  by  the  great  weight  of  modem  authority 
is,  that  railroad  companies  are  common  carriers  of  live  stock  with  substan- 
tially the  same  duties  and  responsibilities  that  existed  at  common  law  with 
xespect  to  the  carriage  of  goods,  except  that  they  are  not  liable  as  insurers 
■against  loss  and  injury  resulting  from  the  inherent  nature,  propensities  or 
proper  vices  of  the  animals  themselves."  (4  Elliott  on  Bailroads,  1646;  Bay 
on  Negligence  of  Imposed  Duties,  363. ) 

We,  therefore,  conclude  that  the  demurrer  to  the  second  paragraph  of  ap- 
pellant's answer  was  properly  sustained.  The  extraordinary  delay  in  trans- 
porting the  hogs  is  not  satisfactorily  accounted  for,  and  the  court  in  this 
case  made  the  liability  of  the  appellant  depend  upon  the  question  of  their 
negligence,  and  ttie  jury  have  found  a  verdict  for  the  appellee.  We  perceive 
no  grounds  for  disturbing  it. 

Judgment  affirmed. 


NIPP'S  ADM' JL  V.  CHESAPEAKE  &  OHIO  BY.  CO. 

(Filed  May  10,  1904— Not  to  be  reported. ) 

Bemoval  of  actions  to  Federal  court— In  this  action  against  appellee  for 
damages  it  was  error  to  dismiss  the  action  on  the  ground  that  a  former  suit 
for  damages  was  dismissed  upon  its  removal  to  the  Federal  court;  this  court 
has  held  that  an  action  for  personal  injuries  brought  in  a  State  court  which 
was  removed  to  the  Federal  court,  within  twelve  months  and  dismissed, 
oould  be  renewed  in  the  State  court  within  twelve  months  of  the  accrual  of 
the  cause  of  action. 

Armstrong  &  Woods  for  app.'llant. 

John  T.  Shelby  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Burnam. 

In  October,  1901,  the  appellant,  as  administratrix  of  George  Nipp,  sued  the 
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Chesapeake  &  Ohio  By.  Co.,  Newt  Armstrong  and  John  L.  fibherly,  who 
were  the  engineer  and  flreman  of  a  train,  which  killed  her  husband,  to  re- 
coTe}  $90,000  in  damages.  This  suit  was  removed  to  the  United  States  Cir- 
cuit Court  upon  application  of  the  railway  company  on  the  ground  of  dlTerse 
citizenship.  At  the  first  term  of  the  Federal  court,  the  appellant  dismissed 
her  action  without  prejudice,  and  on  the  88th  of  May  thereafter  she  brought^ 
this  suit  seeking  to  recover  $9,000  in  damages. 

The  railway  company,  in  their  answer,  pleaded  the  removal  to  the  Federal 
court,  and  its  subsequent  dismissal  by  the  plaintiff  as  a  bar  to  the  prosecu- 
tion of  this  action.  The  plaintiff  filed  a  general  demurrer  to  this  plea, 
which  was  overruled  by  the  trial  court  and  the  action  dismissed,  and  she 
has  appealed.  It  is  the  contention  of  the  ap];)el]ee  that  the  Federal  court 
having  acquired  jurisdiction  of  the  cause  of  action  upon  the  former  removal. 
It  was  exclusive  and  continuous;  and  that  a  suit  could  not  be  renewed  upon 
the  sama  cause  of  action  in  the  State  court,  and  in  support  of  its  contention^ 
refer  to  the  opinion  in  C.  &  O.  Ry.  v.  Riddle's  Adm'r,  94  Ky.  Law  Rep.,  1687. 

The  opinion  in  that  case  overlooked  the  decision  in  Adams  Express  Co.  v. 
Scofleld,  93  Ky.  Law  Rep.,  1190,  and  in  the  subsequent  case  of  Steven- 
son's  Adm'r  v.  111.  Cen.  Ry.  Co.,  ante,  9011,  this  fact  was  pointed  out, 
and  so  much  of  the  opinion  in  the  Riddle  case  as  conflicted  with  the  oonclu- 
sion  in  Adams  Express  Co.  v.  Scofleld,  withdrawn.  In  both  the  Scofleld 
and  Stevenson  cases  it  was  decided  that  the  plaintiff  in  an  action  for  per- 
sonal Injuries  brought  in  a  State  court  which  was  removed  by  petition  to  the 
Federal  court,  could  dismiss  in  the  Federal  court  and  within  twelve  months- 
from  the  accrual  of  his  cause  of  action,  renew  his  suit  in  the  State  court. 

We  deem  it  unnecessary  to  again  discuss  that  question  in  this  proceeding 
as  it  is  fully  considered  in  the  above  cases 

For  reasons  indicated  judgment  is  reversed  and  cause  remanded  for  pro- 
ceedings  consistent  with  this  opinion. 
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ABATEMENT— See  Pleading,  2180.  Page, 

ACCOMPLICE- 
DO  t  error  to  refuse  to  require  one  jointly  indicted  to  testify  as  a  wit- 
ness for  his  CO  defendant  a^rainst  his  objection,  where  he  claimed 
he  could  not  testify  without  giving  evidence  against  himself 331i 

ACTIONS— 

1.  In  an  action  on  note  for  deferred  payment  on  land,  where  the  testi- 

mony supports  the  contention  that  the  note  was  executed  to  the 
wife  and  children  of  plaintiff  in  lieu  of  one  sued  on  and  that  he 
had  paid  it,  judgment  dismissing  petition  was  proper     1219 

2.  whure  officer  of  building  and  loan  association  defaulted,  cause  of 

action  against  him  and  sureties  arose  at  once  upon  misappropria- 
tion of  funds 1726 

ACTIONS  TO  QUIRT  TITLE— See  Railroads,  8087. 

ADMONITION  OF  COURT— 

1.  admonition  of  court  that  jury  should  not  consider  testimony  only 

so  far  as  it  tended  to  contradict  witness,  had  no  appreciable 
effect  where  he  contradicted  statements  imputed  to  him  1667 

2.  admonition   to  jury    were  presumed   to  have  be«^n  given, where 

stenographer's  report  of  evidence  so  awkwardly  expressed  it,  but 

conveys  idea  that  admonition  was  given 1667 

ADVANCEMENTS— 

1.  the  value  of  land  actually  received   by  an   intestate's  grandchil- 

dren, and  not  their  father's  indebtedness  to  the  intestate,  consti- 
tutes the  amount  of  the  advancement  to  such  grandchildren  from 
their  gnindfathi-r's  estate 216& 

2.  where  one  of  the  heirs  used  the  land  of  an  intestate  in  his  lifetime, 

he  must  account  for  such  use  of  it  as  an  advancement 2166 

ADVERSE  POSSESSION— 

1.  cutting  timber,  allowing  cattle  to  range  on  land  and  such  tres- 

passes, do  not  constitute  adverse  possession  within  the  meaning 
of  the  law ..     ..  1400 

2.  title  of  one  who  hfid  held  land  a^lversely  for  fifteen  years  will  be 

upheld 1400^ 

8.  one  claiming  adverse  possession,  burden  upon  him  where  pleadings 
put  in  issue  the  claim  of  easement     1568 

4.  where  father  gave  land  to  his  son  thirty  years  ago,  but  failed  to 

make  him  a  deed,  title  was  perfected  by  adverse  possession  and 
user 1790^ 

5.  where  land  had  been  held  adversely  for  more  than  fifty  years,  such 

possession  and  holding  will  be  upheld  .   . .  196& 

6.  when*  one  resided   on   land   as  homestead  for  more   than  fifteen 

vears  adversely,  his  title  was  perfected  by  possession 2800 

ALIMONY— 

1.  courts  will   look   into   merits  of  divorce   judgment   to  determine 

whether  Judf? ment  for  alimony  was  proper 1549 

2.  where  judgment  of  divorce  was  not  authorized  it  was  erroneous  to 

allow  alimonv 1544 

AMENDKD  PETITION— 

amended  ii«aitlon  can  only  be  filed  in  a  pending  action  or  proceeding.  1853 
AMENIJKI)  PLKA— See  Railroads. 
ANTE-NUPTIAL  CONTRACTS— 

the  ante  nuptial  contract  of  a  woman  twenty-four  years  aid,  who  was 
fairly  educated,  will  be  upheld  where  she  advised  with  her  uncle 
who  was  a  lawyer,  and  then  made  a  contract  to  accept  a  life 
estate  in  fifty  acres  of  land  and  $500  personalty 2264 
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APPEALS—  Page; 

1.  appeal  will  Dot  lie  where  amount  is  less  than  the  jurisdictional 
amount 1475 

fl.  upon  an  appeal  to  the  circuit  court  from  the  judgment  of  the 
county  court  refusing  a  liquor  license,  it  was  the  duty  of  the  cir- 
cuit court  to  have  ufHniied  the  judgment,  or  remand  the  case 
with  instructions  to  gr;int  the  license;  but  where  the  cause  was 
remanded  for  a  new  rrial.  the  applicant  had  no  ground  of  com- 
plaint l)ecnu8e  n  judgment  remiinding  the  cause  was  more  favor- 
»tle  to  appellant  than  the  facts  warranted 1558 

8.  in  action  to  recover  books  valued  at  $150  and  $50  damages,  where 
there  was  no  proof  as  to  damages,  and  as  the  claim  for  damages 
was  waived,  and  the  dissclaimer  of  it  was  as  binding  as  if  en- 
tered on  the  order  book,  such  appeal  can  not  be  maintained  for 
want  of  jurisdiction 1677 

4.  appeal  will  not  lie  to  Court  of  Appeals  from  judgment  of  $75  where 

judgment  Was  personal 1768 

5.  an  order  refusing  to  enter  judgment  non  obstante  veredicto,  not 

such  final  order  as  may  be  appealed  from 1777 

6.  where  no  part  of  the  record  of  the  suit  in  which   judgment  is 

sought  to  be  opened  Is  copied  in  the  transcript,  imposBsible  to  de- 
termine whether  uny  error  was  committed  by  the  trial  court  or 
not 3017 

7.  upon  the  return  of  a  case  to  the  lower  court,  where  a  judgment  was 

entered  in  accordance  with  the  directions  of  the  Court  of  Ap- 
peals, it  will  be  upheld.    .  20W 

8.  the  failure  to  flip  a  schedule  within  ninety  days  is  not  a  ground 

for  the  dismissal  of  an  appeal,  where  appellant  flies  a  transcript 
of  the  entire  record  8116 

9.  where  the  transcript  falls  to  show  that  the  bill  of  exceptions  was 

approved  or  filed  ny  an  unler  of  court  or  signed  by  the  judge,  and 
there  is  no  certificate  of  the  clerk  that  it  is  a  transcript  of  the 
record  upon  which  appellant  was  convicted,  the  appeal  will  be 

dismissed 2162 

10.  an  erroneous  judgment  of  the  lower  court  for  $176,  can  not  be  re- 
versed by  this  court,  for  the  want  of  jurisdiction 8182 

ARGUMENT  OF  COUNSEL— 

where  complaint  of  argument  of  counsel  was  not  made  at  time,  nor 
court  asked  to  rule  upon  it,  verdict  can  not  be  taken  advantage 

of  u  pon  appeal 1567 

ASSIGN  EES- 

where  assignee  elected  to  continue  unprofitable  business  and  lost,  he 
should  be  charged  with  the  value  of  the  estate  at  the  time  It  came 

into  his  hands 1578 

ASSIGNMENT- 

1.  warrant  for  street  construction  can  not  he  as6igned  so  as  to  vest 
right  of  action  against  third  parties,  under  a  mortgage  in  which 

it  was  agreed  they  should  have  warrant  assigned  them 15S8 

9.  where  one  assigned  warrants  under  street  construction  to  one 
having  previously  executed  mortgage  on  lots  to  another,  agreeing 
to  assign  warrants  to  him,  the  former  has  no  lien  by  reason  of 
the  assignment  of  apportionment  warrant 1588 

3.  where  goods  were  sold  upon   the  faith   of  statements  made  to  a 

mercantile  agency,  and  assignment  of  the  purchaser  followed,  the 
fact  that  he  was  adjudged  a  bankrupt  did  not  prevent  the  cred- 
itor from  proceeding  In  the  circuit  court  under  an  order  of  attach- 
ment, and  retiiking  the  goods  sold  by  him. 1615 

4.  assignment  of  Ixmds  of  corporation  which  had  been  issued  upon 

faith  of  mortgage,  assign inent  will  be  treated  as  that  of  proceeds 
suflacient  to  satisfy  debts  1739 

5.  the  assignment  of  a  bond  of  n  corporation,  which  had  been  issued 

upKjn  the  faith  of  a  luortgnge,  the  person  making  the  assignment 
having  no  title  to  the  bond,  such  assignment  will  be  treated  In 
an   noiion  to  enforce   the  Ih^n,  as  an  assignment  of   the  proceeds 

belonjjlnsr  to  him  as  will  be  sutTicient  to  satisfy  the  debt 1739 

ATTACHMKNTS— 

judornient  discharpinff  attach nient  undor  section  228,  Civil  Code,  en- 
tith's  return  of  proi)erty  or  its  proceeds 1454 
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^TTACHMBNT  BOND—                                                                             Pag«, 
in  an  action  to  reooTer  on  attachment  bond  after  attachment  had 
been  dtfioharged,  while  there  was  lome  conflict  of  CTldence,  the 
verdict  being  supported  by  it,  will  not  be  disturbed 1868 

JLTTORNEYS- 

where  city  attorney  war  present  when  ordinance  was  enacted  fixing 
his  stilary,  and  made  no  objection  but  continued  to  serve  as  oity 
attorney,  there  can  be  no  rex^overy  thereafter  for  extraordinary 
serviceH,  the  ordinance  fixing  his  salary  for  all  services  to  be  ren- 
dered the  city  by  him ^ 1681 

ATTORNEY  AND  CLIENT— 

1.  subsection  6  of  Rectlon  606,  Civil  Code,  providing  that  "no  attor- 

ney shall  testify  concerning  a  communication  made  to  him  In  hlg 
profer^fllonal  character  by  his  client  or  his  advice  thereon,  with- 
out the  client'R  consent."  does  not  prevent  the  attorney  who  drew 
will  from  testifying,  after  client's  death,  to  statements  made  by 
him  during  the  course  of  employment 1S04 

2.  it  is  a  whII  settled  rule  that  client  may  discharge  an  attorney  at 

any  time  and  without  cause,  but  where  attorney  has  performed 

services  he  may  recover  for  them 1878 

ATTORNEY'S  FKK- 

1.  one  successfully  asserting  claim  to  attached  property,  can  not  re- 

cover in  an  action  for  attorneys'  fees  expended  in  defense  of  his 
property 1418 

2.  an  action  to  enforce  mortgage  lien  to  seoure  attorney's  fee  will 

not  be  maintained,  where  the  makers  of  mortgage  were  ignorant 
people  and  It  appears  the  instrument  was  procuml  by  fraud,  and 
where  It  appears  that  a  reasonable  fee  had  already  been  paid  for 

services  for  which  mortgage  was  sought  to  be  upheld 1087 

8.  action  of  chancellor  in  allowing  attorney's  fees  will  not  be  dis- 
turbed where  the  fee  appeared  to  he  reasonable,  he  being  on  the 
ground  and  knowing  the  usual  fees  charged  in  his  court 1000 

AUTOMOBILES- 

while  automobiles  are  a  lawful  means  of  conveyance,  and  have  equal 
rights  upon  the  public  roads  with  horses  and  carriages,  their  use 
should  be  accompanied  with  that  degree  of  care  and  prudence  in 
management  ana  consideration  for  toe  rights  of  others,  as  is  con- 
sistent with  their  safety 1148 

BANKS- 

upon  a  second  appeal,  from  a  judgment  dishonoring  a  check,  the  last 
trial  conforming  to  the  former  opinion  of  the  Court  of  Appeals 
and  to  the  evidence,  will  not  be  disturbed,  it  appearing  that  It  la 
not  excessive 9161 

BANKRUPTCY— 

1.  question  as  to  exemption  of  bankrupt  property  to  be  considered  by 

Federal  court  in  the  bankruptcy  proceeding 1684 

2.  property  of  debtor,  though  attached,  properly  delivered  to  trustee 

in  bankruptcy,  bankruptcy  proceeding  being  filed  within  four 

months  after  attachment  proceeding  began 1684 

BAR— 

former  judgment  not  a  bar  to  subsequent  action  for  an  obstruction, 
where  city  council  authorized  building  of  a  wall,  as  section  242, 

Kentucky  Statutes,  radically  changed  the  rule  in  such  cases 1880 

BASTARDS— 

in  absence  of  strong  proof  to  the  contrary,  the  presumption  must 
prevail,  after  the  lapse  of  many  years,  one  was  of  legitimate 
birth:  and  conveyance  from   him   can   not  be  attacked  on  the 

f  round  that  he  was  a  bastard 1864 
HOUSE- 
in  a  prosecution  for  bawdy  house,  argument  of  Commonwealth's  at- 
torney based   on  evidence  admitted  by  court,  except  upon  imma- 
terial questinn,  not  subject  of  objection 1780 

BILLS  AND  NOTES— 

1,  where  conveyance  was  made  to  defraud  creditors,  it  was  a  volun- 
tary conveyance,  and  the  assignee  of  the  purchase-money  notes 
assumed  the  place  of  the  payee;  and  by  sections  474-483,  Ken- 
tucky Statutes,  such  notes  are  subject  to  every  defense  in  the 
hands  of  an  assignee  that  they  would  have  been  in  the  hands 
of  the  original  holder 1867 
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BILLS  AND  NOTES-Continned.  Pssg©. 

2.  defense  that  bank  did  not  prosecute  maker  to  insolvpncy,  will  not 
avail  where  it  was  shown  assignor  repeatedly  promised  bank  to 
see  makers  and  have  note  p/iid  or  secured 14SS 

8.  where  a  note,  executed  to  a  bank  and  payable  twelve  months  after 
date,  where  there  was  no  interest  reserved,  the  note  being  in  lieu 
of  an  old  one,  it  was  not  placed  upon  the  footing  of  bill  of  ex- 
change pursuant  to  section  488,  Kentucky  Statutes,  and  the  five 
year  limitation  does  not  apply  ...1850 

4.  where  the  evidence  shows  that  an  ignorant  negro  man  was  dom- 
inated by  a  shrewd  white  man,  a  note  given  by  the  negro  is  ad- 
judged fraudulent  and  without  consideration ...  2143. 

6.  wheie  an  insolvent  buiilding  and  loan  corporation  is  in  the  hands 
of  a  receiver,  the  rule  is  to  compute  the  interest  on  a  note  sued 
on  by  the  receiver,  at  fi  per  cent,  on  the  money  actually  received 
by  the  borrower,  crediting  from  time  to  time  under  the  system 
of  partial  payments,  all  interest  and  premiums  paid,  and  the  bal- 
ance thus  received  is  the  amount  due 2143^ 

6.  In  an  action  to  recover  on  a  note,  the  defense  being  a  discharge  in 

bankruptcy,  in  avoidance  of  which  plaintiff  pleads  fraud  in  ob- 
taining the  money  for  which  the  note  was  given,  the  action  not 
being  bottomed  on  fraud,  the  plea  of  limitation  of  ten  years  does 
not  apply  to  the  cause  of  action  but  to  the  defense,  and  can  not 
be  relied  on  to  defeat  a  recovery 218T 

7.  the  ruling  of  the  court  up<m  a  former  trial  of  the  action,  does  not 

prevent  the  pleading  of  the  statute  of  limitation  upon  a  separate 
and  distinct  matter  subsequently  raised,  affecting  the  question 
of  fraud  in  obtaining  the  money  on  the  note,  as  applying  to  ap- 
pellee's release  by  bis  discharge  in  bankruptcy 2167 

8.  In  action  on  note,  where  the  defense  was,  at  the  time  of  the  exe- 

cution of  the  note  he  assigned  to  the  payee  as  collateral,  another 
note,  that  when  the  collateral  fell  due  Its  makers  were  solvent 
and  the  payee  could  have  collected  the  note  sued  on,  but  neglected 
to  do  so,  the  holder  was  guilty  of  ordinary  negligence  and  a  de- 
murrer to  the  answer  setting  up  these  defenses  should  have  been 

overruled 889T 

BILL  OF  EXCEPTIONS- 

1.  paper  purporting  to  be  a  bill  of  exceptions  not  signed  by  circuit 
judge  and  not  filed  in  court,  l)eing  merely  tendered,  is  not  part  of 
the  record  and  should  be  stricken  out 183S 

8.  alleged  misconduct  of  Common  wealth's  attorney  can  not  be  con- 
sidered on  appeal  when  no  exception  was  taken  at  the  time,  and 
notice  was  first  taken  on  morion  for  a  new  trial 1286- 

8.  where  particular  questions  or  answers  are  objected  to.  they  must  be 
specifically  excepted  to,  and  it  must  so  appear  in  bill  of  evidence.  1884 

4.  where   bill   of  evidence  was  not  filed  In    time,  but  no  objection 

made  by  adverse  party,  but  examined  It  when  tendered,  any  error 
in  filing  it  waived 1568 

5.  where  bill   of  exceptions  does  not  show  that  Commonwealth's 

attorney  made  statement  to  which  defense  objected,  or  that  there 
was  exception  to  the  court's  ruling  as  to  such  question,  veidict 
will  not  lio  disturbed IT66 

6.  allegj^d  misconduct  of  the  Commonwealth's  attorney  in  the  final 

argument  to  the  jury,  can  not  be  considered  on  appeal  where  no 
exception  was  taken  at  the  time,  and  notice  was  first  tak^n  of  it 
on  the  motion  for  a  new  trial 176& 

BOAKl)  OF  EQUALIZATION- 

the  Marion  County  Bortrd  of  Equalization,  after  being  fully  advised 
of  the  number  of  shares  of  the  stockholders  of  a  bank  and  the 
actual  value  thereof,  for  certain  years,  and  having  listed  Sitme  at 
60  per  cent,  of  its  cash  value,  the  fact  that  the  board  fixeil  the 
value  too  low  ci\t\  not  be  remedied  in  a  judicial  proceeding;  lx)th 
the  State  and  county  are  bound  by  the  action  of  their  fiscal 
officers 2254 

BOARDS  OF  HEALTH- 

1.  expenses  of  boards  of  health  when  regularly  appointed  must  be 

borne  by  fiscal  court  of  county.         1478 

2.  under  section  2059,  Kentucky  Statutes,  cities  of  fifth  class  are  not 

required  to  have  separate  boards  of  health 1478 
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BOAKDS  OV  HEALTH— Continued.  Page, 

8.  the  fact  that  deceased  was  remoTed  to  the  pesthouse  by  the  order 

of  the  major  or  other  officers,  there  being  no  board  of  health, 
though  there  was  nn  ordinance  authorizing  the  appointment  of 
such  board,  the  failure  to  appoint  such  board  can  not  affect  the 
question,  it  being  but  an  agency  or  lustru mentality  In  the  hands 
d(  the  municipality   in   protecting  the  public  health,  and  the 

means  employed  being  jutit  as  effective 1680 

BONDED  WAUEHOUSE— See  Taxation, 

BOND  issup:— 

in  action  to  test  validity  of  bond  issue,  where  it  was  charged  election 
returns  had  not  been  canvassed  and  that  returns,  if  counted, 
would  show  proposition  had  been  defeated,  after  inspiration  of 
six  months  court  will  not  disturb  the  count  as  returned  by  board 

of  canvassers 1800 

BOUND AUY  OF  LAXDS- 

1.  oral   agreement   by  father  and   sons  with   owner  of  overlapping 

patent  as  to  division  binding  upon  children  and  vendees  . 1648 

2.  in  the  great  number  of  conveyances  and  divisions  of  land  certain 

lines  which  had  always  been  recoRni zed,  were  properly  held  by 

the  circuit  court  to  be  the  established  lines 8846 

BUILDING  AND  LOAN  Ai-SOCIATIONS- 

1.  where  one  would  not  get  indefeasible  title  to  land  held  by  build- 
insc  and  loan  association,  he  will  not  be  compelled  to  surrender 
surplus  in  value  of  lot  over  his  prt)  rata  of  corporation  assets    ..  1840 

9.  where  secretary  and  treasurer  of  bulldiuK  and  loan  association  had 

defaulted,  in  an  action  upon  ditTerent  bonds  of  the  association, 
error  to  adjudge  secret  deposits  in  bank  to  the  credit  of  corpora- 
tion were  payments  within  meaning  of  law 1785 

8.  in  a  defense  to  an  action  by  a  building;  and  loan  association  on  the 
Idei  that  it  was  not  a  "going  concern,"  plea  of  defendant  in  set- 
ting up  this  defense  beinp:  Insufficienily  pleaded,  demurrwr  should 

have  l)Hen  KnstainiHl  to  it 1868 

BURDKN  OF  PUOOF- 

1.  in  nn  action  to  re-cover  for  an  nsstiult.  in  which  allegations  of  peti- 
tion were  not  denied,  but  matter  in  avoidance  was  pleaded,  the 
burden  was  on  the  defendant 1167 

S.  to  evary  written  obligation  the  statute  imports  a  consideration, 
and  where  a  note  is  supported  by  material  circumstances  judg- 
ment that  the  note  was  not  act  and  deed  of  maker,  erroneous 1084 

8.  the  allegations  of  tfiA'petition  being  denied,  and  an  allinnative  de- 
fense interposed,  upon  which  issue  was  joined,  the  plaintiff  had 
thn  burden  of  proof  and  closing  argument     8066 

4.  in  action  on  contract  for  cutting  timber,  where  contract  was  pro- 
duced, which   plaintiff  denied    was  true  contract,  burden    was 

upon  the  latter  to  shosv  it  was  not  true  contract 8806 

•CANCEI^LATION  OF  POLICY- 

where  the  provision  as  to  the  cancellation  of  a  policy  of  insurance 
was  ambiguous,  it  will  be   most  strongly  construed  against  the 

company 1601 

CANCELLATION  OF  STOCK— 

cancellation  of  stock  legal  where  it  was  done  at  its  chief  office  In 
this  State,  although  company  was  organized   in  another  State, 

where  different  mode  of  cancellation  was  provided 1788 

CARRIER- 

1  in  action  as^ainst  carrier  for  damage  to  live  stock  which  it  was 
transporting,  the  damage  arising  from  neglect,  it  can  not  be  ex- 
cused on  the  ground  that  it  did  not  know  the  preceding  connect- 
ing carrier  had  not  performed  its  statutory  duty,  as  under  sec- 
tion 488H,  United  St/ites  Revised  Statutes,  no  railroad  company 
within  the  United  Stat-es.  whose  road  forms  any  part  of  line  of 
road  over  which  stock  is  transported  from  one  State  to  another, 
shall  confine  the  same  for  longer  period  than  twenty  eight  hours, 
without  unloading  them  for  rest  and  food 8880 

8.  delay  in  running  train  increases  carrier's  liability  to  care  for 
stock  which  it  transports 8888 

3.  under  section  196,  Constitution,  carriers  are  prohibited  from  con- 

tracting for  relief  from  any  liability  imposed  by  the  common  law. 8888 

4.  the  fact  that  shipper  agrees  with  carrier  to  send  a  man  along  to 

fee<i  and  water  stock,  does  not  relieve  carrier  of  duty  to  look  after 
them  where  the  person  agreed  upon  fails  to  do  eo 8888 
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CITY  ORDINANCES-  Page. 

city  ordinance  violative  of  fourteenth  auiendtnent  of  Federal  Con- 
stitution, where  it  confers  upon  common  council  arbitrary  power 
In  determining  whether  or  not  a  bnildinfc  may  be  erected  with- 
out fixing  any  standard  by  which  it  may  be  controlled    1811 

OLERK  COURT  OF  APPEALS- 

inooming  clerk  of  Court  of  Appeals  takes  up  work  where  former 
officer  left  oiT,  and  he  may  collect  any  fees  due  and  apply  them  to 

conduct  of  office    181& 

OODES  OF  PRACTICE.  CONSTRUED— 

section  96 1664^ 

CLERICAL  MISPRISION- 

where  Judgment  claims  relief  not  sought  in  petition,  it  Is  clerical 

misprision  which  may  be  corrected  on  motion 190ft 

COMMON  SCHOOLS- 

1.  where  school  superintendent  notified  trustee  of  his  intention  to  re- 
move him,  the  fact  that  the  trustee  continued  rendered  employ- 
ment of  teacher  by  him  and  the  other  trustees  valid,  and  entitles 
teacher  to  payment  for  services 1288* 

8.  failure  of  county  superintendent  to  give  notice  of  intention  to 
divide  school  district,  as  required  by  section  4427.  Kentucky  Stat- 
utes, renders  action  in  dividing  the  same  void  and  of  no  effect.  .188^ 
CONDITIONAL  SALES- 

1.  where  article  is  sold  on  trial,  sale  not  complete  until  approval 
given,  either  expressly  or  bv  implication 184& 

8.  where  cash  register  was  sold  upon  condition  that  if,  after  thirty 
days,  it  was  not  satisfactory,  purchaser  should  be  permitted  to  re- 
turn  it,  and   it  was  not  returned  within  reasonable  length  of 

time,  jury  must  find  for  oompany  in  action  against  it 184ft 

CONFLICT  OF  EVIDENCE- 

where  there  is  a  conflict  of  evidence  It  is  for  the  jury  to  determine 

its  weight  and  effect 88M> 

CONFLICT  OF  LAWS— 

where  all  the  parties  reside  in  a  State  where  preference  among  cred- 
itors is  valid,  creditors  who  have  not  been  included  can  not  come 
to  Kentucky  and  set  in  force  the  act  of  1866  as  against  their 

debtor 1884 

CONSTITUTIONAL  LAW- 

1.  section  1S74,  Kentuckv  Statutes,  which  nlakes  it  an  offense  to  sell 
milk  from  animals  fed  upon  still  slop,  not  violative  of  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States 116ft» 

8.  failure  of  trial  court  to  adopt  construction  of  New  York  courts, 
not  a  refusal  to  give  full  faith  and  credit  to  judicial  proceedings 
within  the  meaning  of  Constitution,  the  statute  referred  to  not 
purporting  to  have  extra-territorial  force 1887* 

8.  section  8;^,  subdivision  8,  article  10,  chapter  188  of  Acts  of  1908, 
providing  for  payment  of  license  tax  for  conversion  by  corpora- 
tions of  natural  tobacco  leaf  into  manufactured  product,  not  in 
violation  of  section  171  of  the  Constitution 1717* 

4.  where  an  amended  act  contains  nothing  that  is  not  germane  to 
subject  embraced  in  the  body  ther^wf  and  in  the  title,  it  is  not 

violative  of  section  61  of  the  Constitution 808? 

CONSTRUCTION  OF  STATUTES- 

1.  penal  statutes  should  be  construed  liberally  with  a  view  to  carry- 
ing out  the  legislative  intent 1181 

8.  sections  8010  and  8912,  Kentucky  Statutes,  are  not  restricted  in 
their  construction  to  the  wasting  of  natural  gas  at  the  well,  but 
apply  to  the  acts  of  persons  in  possession,  who  conveyed  the  same 
from  the  well  in  pipes  and  burnt  it  under  a  pretense  of  using  it 
for  some  lawful  purpose  1181 

8.  the  fact  that  certain  sections  of  **An  act  to  prevent  the  wasting  of 
petroleum,  natural  gas,  salt  water,  and  to  provide  for  the  plug- 
ging of  all  abandoned  wells"  related  solely  to  the  plugging  of 
abandoned  wells,  the  fact  that  an  emergency  clause  existed  and 
the  act  took  effect  from  and  after  its  passage,  does  not  justify  the 
construction  that  this  act  applied  only  to  abandoned  wells 1181 

4.  section  801,  Kentucky  Statutes,  does  not  require  freight  train 
carrying  caboose  to  provide  separate  coaches  for  white  and  col- 
ored p  issengers 144i^ 
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5.  section  179:{,  Kencuoky  Statutes,  does  not  limit  cattle  guards  to 

public  and  private  crossings    1624 

6.  statute  complied  with  In  spirit  where  lables  were  attached  to  fertil- 

izer having  Iwen  furnished  by  dealer  before  fertilizer  used 1668 

7.  while  section  318,  Civil  Code,  authorizes  the  trial  court  to  permit 

the  Jury  to  view  the  place  of  an  accident,  it  is  in  the  discretion 
of  the  court  to  grant  or  refuse  the  view 16d8 

8.  section  2812,  Kentucky  Statutes,  providing  that,  unless  different 

purpose  is  expressed,  every  estate  in  land  by  deed  or  will,  without 
words  of  inheritance,  shall  be  deemed  fee-simple  estate,  in  devise 
where  it  was  provided  where  child  had  issue,  such  issue  should 
receive  parents*  portion,  a  defeasible  fee  was  created,  contingent 
upon  the  devisee  dying  without  issue 1710 

9.  bv  provisions  of  section  A79,  Kentucky  Statutes,  where  application 

for  insurance  is  not  attached  to  policy,  it  shall  nut  be  received  in 
evidence  in  controversy  between  company  and  insured 1748 

10.  under  section  483,  Kentucky  Statutes,  failure  of  consideration  or 

fraud  in  execution  of  note  is  not  available  as  a  defense  where 
bank  purchased  note  before  maturity  and  without  notice  of  its 
infirmity 1796 

11.  section  8101,  Kentucky  Statutes,  making  provision  for  street  im- 

provement, is  merely  cumulative,  enabling  city  to  realize  earlier 
than  by  suit 1817 

12.  section  8101,  Kentucky  Statutes,  making  provision  for  street  im- 

provement and  as  to  offering  the  tax  bill  for  sale,  is  merely  cumu- 
lative, enabling  the  city  to  realize  the  money  earlier  than  by  suit.  1817 

18.  section  2106,  Kentucky  Statutes,  providing  that  certificate  of 
parent  addressed  to  county  clerk,  consenting  that  license  to  many 
shall  issue,  shall  be  attested  by  two  witnesses  and  proved  by  oath 
of  one  of  them ;  where  such  statute  was  not  complied  with  it  was 
not  certificate  within  meaning  of  law,  and  one  who  signed  name 
of  another  to  such  paper,  was  not  guilty  of  uttering  forged 
writing 1866 

14.  by  the  provisions  of  section  28S6.  Kentucky  Statutes,  the  board  of 
public  works  uf  the  city  of  Louisville  has  control  over  the  con- 
struction of  its  streets,  and  it  has  the  power  to  prescribe  a  plan 
for  a  railroad  crossing,  and  it  is  the  duty  of  a  railway  company 
to  conform  to  such  requirement 1888 

16.  bv  the  provision  of  section  2826,  Kentucky  Statutes,  board  of  pub- 
lic works  of  city  has  control  over  construction  of  streets 1888 

16.  section  286,  Constitution,  and   sections  8769  and  8766,  Kentucky 

Statutes,  refer  to  offices  to  be  filled  for  full  constitutional  terms.  1967 

17.  by  sections  428,  480,  482  and  484  of  the  Civil  Code,  a  judgment  of 

distribution  is  binding  whether  a  creditor  has  notice  of  the  pend- 
ency of  the  action  or  not • 2US8 

18.  it  is  a  well  established  principle  in  this  State  that  as  long  as  the 

legislature  does  not  exceed  the  limits  fixed  by  the  Constitution 
in  the  enactment  of  a  statute,  the  courts  have  no  right  to  inter- 
fere in  its  enforcement 2027 

10.  what  was  meant  by  words  "as  other  taxes,"  originally  used  in 
section  41  0,  Kentucky  Statutes,  prior  to  100*^,  was  merely  to  fix 
the  time  at  which  the  Interest  should  begin  to  run  and  the  rate 

tnereof  . .   . . 2229 

20.  the  cardinal  rule  of  statutory  construction  Is  that  the  Intention  of 

the  legislature  shall  be  effectuated 2280 

CONSTITUTIONAL  RESTRICTIONS- 

a  statute  is  void  that  is  in  violation  of  the  constitutional  limitations 
on  the  power  of  the  legislature,  and  in  such  case  it  is  the  prov- 
ince of  the  court  to  determine  whether  these  provisions  have 

been  violated  by  the  legislature 8285 

CONTINUANCE- 

the  fact  that  sheriff  upon  calling  case  for  trial,  announced  that  no 
subpcDna  had  been  issued  for  defendant;' s  witnesses  when  it  had 

been  issued  and  placed  in  his  hands,  ground  for  continuance 1687 

CONTRACTS— 

1.  a  contract  having  been  road«  in  Kentucky,  presumption  in  favor 
of  law  of  place  of  contract. . . .  r. . . ; 1827 
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2.  where  every  question  determined  on  former  appeal  except  whether 
contract  was  suitable  one  between  mother  and  son,  and  the  lower 
court  upon  return  of  case  found  contract  suitable  and  proper,  ver- 
dict will  not  be  disturbed 1385 

8.  where  the  language  of  a  contract  excluded  the  idea  that  anything 
should  be  paid  except  debts  mentioned,  where  it  was  not  a  part 
of  the  consideration,  a  reimbursement  of  a  sum  paid  upon  a  debt 
will  not  be  upheld 1894 

4.  where  wool  was  sold  subject  to  inspection  and  approval,  and  five 
bags  were  examined  and  approved  at  the  time,  upon  breach  of 
contract  seller  authorized  to  recover  diflFerence  in  what  he  had  to 
sell  for  and  the  contract  price  when  sold  at  loss 1424 

6.  in  action  to  recover  commissions  for  sale  of  an  article,  no  recovery 

can  be  had  where  sale  was  countermanded,  such  condition  being 

provided  for  in  the  contract 1768 

"6.  error  to  award  judgment  for  timber  which  was  not  received  and 
which  was  left  with  seller  with  his  consent 1774 

7.  a  writing  evidencing  a  valid  contract,  the  parties  being  capable  of 

making  such  agreement,  and  the  thing  contracted  for  being  a 
proper  subject,  the  contract  will  be  upheld    1807 

8.  where  seller  of  fruit  trees  had  notice  thni  Innd  bt^longed  to  chil- 

dren of  deceased  owner,  contract  ctin  not  bo  enforced  against  pur- 
chaser for  value  without  notice 1889 

■9.  in  action  by  real  estate  agent  for  sale  of  lands,  he  must  specific- 
ally allege  what  he  was  employed  to  do  and  facts  showing  that 
he  had  complied  with  his  undertaking,  before  he  can  recover  com- 
missions   1962 

10.  breach   of  agroement   to  lend  money  furnishes   no  ground  for  re- 

covery of  damages  for  injury  to  reputation  of  borrower  in  not 
gettingit..       1966 

11.  in  action  l)y  tobicco  wnrehousemen  U)  recover  against  dealers,  on 

advances,  evideiic*'  si  owing  that  dealers  had  fallen  liehind  in 
their  shipment h,  error  to  allow  them  damages  upon  counterclaim 
setting  up  losses  resiiUing  from  failure  of  warehousemen  to  con- 
tinue advancements.  1965 

12.  where  owner  of  ice  plant,  a  month  or  so  aft4*r  operation  began, 

stated  to  contractor  that  machinery  was  fulfilling  the  contract 
and  executed  notes  for  it-mainder  of  contract  price,  such  actions 
bind  owners  in  action  for  recovery  of  the  balance  of  demand  by 
contractor 1974 

13.  where  commission  merchant  purchased  wheat  to  be  paid  for  upon 

delivery,  letter  from  the  shipper  stating  "I  am  sure  will  stand 
the  test  as  it  goes  sixty-one  and  sixty  two  here,"  meant  that  the 
wheat  was  to  be  inspected  and  graded,  and  in  an  action  against 
the  seller,  judgment  against  him  for  amount  of  shortage  will  be 
upheld 1984 

14.  where  a   broker  failed   to   carry  out  his  contract  with   another 

broker  for  the  delivery  of  tomatoes,  the  latter  is  entitled  to  recover 
losses  occasioned  by  his  failure  to  carry  out  the  contract 2070 

15.  a  contract  to  furnish  money  with  which  to  purchase  counterfeit 

money  is  void 2188 

16.  it  was  proper  to  sustain  a  demurrer  to  a  petition  seeking  the  can- 

cellation of  an  oil  lease,  where  the  lease  had  not  expired,  al- 
though operations  had  not  begun  as  provided  In  the  contract, 
there  being  no  averment  in  the  petition  that  the  contract  could 
n  ot  have  been  performed  in  the  time  stipulated 2862 

17.  where  a  title  bond  covenanted  to  convey  title  upon  payment  of 

$300  "in  work  as  a  mechaoic  on  a  mill  at  reasonable  rates  for  a 
millwright,  said  work  to  be  performed  any  time  within  five 
years,"  where  the  work  of  building  the  mill  was  abandoned  by 
the  vendors,  it  was  error  not  to  direct  the  conveyance  within  a 

reasonable  time  upon  the  payment  of  the  consideration 2276 

dONVEYANCES- 

where  it  appears  deed  was  executed,  when  it  was  the  intention  of 
party  to  execute  mortgage,  conveyance  will  be  set  aside 1629 
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1.  the  general  rule  that  creditor  of  corporations  not  entitled  to  have 

Its  property  put  into  hands  of  receiver  until  his  claim  is  re- 
duced to  judgment  and  procured  return  of  nulla  bona,  will  not 
apply  where  assets  of  an  insolvent  corporation  will  be  lost  or 
fraudulently  disposed  of  unless  receiver  is  appolnt4*d I21d 

2.  adoption  of  resolution  by  boaril  of  directors  of  corporation  declar- 

ing willingness  to  sell  corporate  property  at  certain  price,  is  not 
alone  contract  of  sale,  nor  does  it  have  effect  to  reduce  parol 
agreement  to  sell  to  writing,  so  as  to  make  it  binding  on  coriK>ra- 
tion 1266 

3.  an  option  agreement  to  sell  shares  of  stock  of  corporation  by  stock- 

holder is  separate  transaction  from  ptirol  agreement,  so  far  mh 
question  concerned  as  to  whether  latter  contract  is  under  statute 
and  required  to  be  in  writing  .    .. 1266 

4.  where  corporation   is  voluntarily  dissolved,  its  assets,  after  pay- 

ment of  indebtedness,  must  be  distributed  pro  rata  among  its 
stockholders 1341 

6.  in  action  against  a  corporation  in  which   its  location  was  set  out, 

it  was  ern^r  in  the  trial  court,  to  quash  the  fiunimons  on  the  peti- 
tion because  the  name  of  thecorporntion  was  not  correctly  set  out.  1376 
-6.  stockholder  in  corporation  has  no  power  to  employ  :in  attorney  to 

represent  it  .    . .  1506 

7.  persons  dealing  with  corporations  are  chnrgt'd  with  notice  of  their 

powers ... ..  1593 

•8.  where  one  was  never  subscriber  to  capital  s^ock  of  corporation,  it 
being  understood  that  his  signature  was  only  for  purjjo.se  of 
enabling  company  to  organize  In  another  State,  .'ind  th;it  no 
stock  was  ever  i.ssued  to  or  paid  for  by  him,  and  by  consent  of  all 
stockholders  he  was  release<l  from  his  STibscrifition,  there  could 

be  no  recovery  asrrtinst  him  on  stock  subscription 1T29 

D.  whero  mortgaged  property  was  kept  in  repair,  worn  out  parts 
being  r«»place((,  such  added  improvements  are  not  sul>jeet  to  lien 
when  not  intended  as  ]x^rmanent  acquisition  to  freehold 1789 

10.  holders  of  bonds  of  corporations  which  were  issued   upon  being 

secured  by  mortgage,  should  share  in  Uie  proceeds  upon  a  sale  of 
the  prox)erty  in  accordance  with  the  nuniber  of  lH)nds  held 1739 

11.  corporation  not  liable  for  malicious  act  of  enii)lo\e  where  not  com- 

mitted in  scope  of  his  authority  ' 1761 

12.  under  the  by- laws  of  a  corporation,  provldlncr  that  an  officer  shall 

hold  his  olTice  until  the  next  annual  nneting  or  until  his  suc- 
cessor was  elected,  the  board  of  directors  had  the  right  to  remove 
him  at  any  time  without  cjiuse,  no  election  having  been  held  at 
the  time  fixed  in  the  by  laws 2279 

CREDITOUS- 

the  fact  that  creditors  of  assigned  estate  did  not  appeal  from  settle- 
ment in  county  cottrt  where  they  filed  no  exceptions  and  where 
not  parties,  does  not  estop  them  from  prosecuting  action  in  circuit 
court  pursuant  to  section  96,  Kentucky  Stiitutes 1679 

CRIMINAL  LAW- 

1.  Btat-ement  procured  by  representative  of  Commonwealth   under 

guise  of  using  It  as  evidence  against  unknown  perpetrators  of 
crime,  can  not  be  used  as  evidence  against  the  person  making  it 
when  subsequently  accused  of  the  crime. . .  — 1283 

2.  person  guilty  of  setting  up  and  carrying  on   faro  Iwink  If  it  be 

shown  that  he  set  up  a  game  of  cards  played  according  to  the 
rules  of  what  is  known  as  faro,  though  changed  In  Inn'naterial 
particular  and  called  by  another  name    1286 

2.  Indictment  stating  accused  operated  "a  faro  bank  and  other  ma- 
chines and  contrivances  commonly  used  In  liettlng"  Is  not  bad 
for  duplicity,  but  averment  as  to  "other  machines  and  contri- 
vances" is  surplusage 1256 

4.  a  person  charged  with  the  offense  of  setting  up  and  carrying  on  a 
faro  bank  Is  guilty  If  it  be  shown  that  he  set  up  a  game  of  cards 
played  according  to  the  rules  of  what  is  known  as  faro,  although 
modified  and  changed  in  some  Immaterial  p.nrticular  and  called 
by  another  name 1286 
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5.  where  an  indictment,  which  charged  the  accused  with  the  offense 

of  Retting  up  a  faro  banls.  in  stating  the  circuniHtances  of  the 
offenw:)  chnrfred,  averred  that  he  operated  **a  faro  bank  and  other 
machines  and  oontrivances  commonly  used  in  betting."  the  In- 
dictment is  not  bad  for  duplicity,  but  the  averment  as  to  the 
*' other  machines  and  contrivances"  must  he  rejected  as  surplus- 
age, and  the  prosecution  limited  to  the  offense  of  setting  up  or 
carrying  on  a  faro  bank 1285 

6.  in  prosecution  for  murder,  where  defendant  did  not  claim  he  was 

trying  to  enforce  ordinance,  or  attempted  arrest  for  its  Violation, 
court  did  not  err  in  refusing  to  allow  ordinance  to  be  read  to 
jury    14» 

7.  what  defendant  claimed  he  had  stated  to  witness  whom  he  had 

called  at  trial,  not  part  of  res  gestae ..  142ft 

d.  upon  a  trial  for  murder,  testimony  of  a  fight  between  deceased  and 
accused  a  year  before  the  latter's  death,  was  not  prejudicial  in 
view  of  evidence  of  similar  altercation  the  night  preceding  find- 
ing of  dead  body  of  accused         1604 

9.  judgment  of  conviction  for  feloniously  entering  railroad  oar  and 
stealing,  authorized  when  defendant  was  seen  to  go  to  the  car 
just  before  and'  leave  It  just  after  it  was  robbed 1647 

10.  where  there  is  any  evidence  to  support  verdict  in  criminal  action, 

verdict  will  not  be  disturbed  upon  appeal 1648 

11.  where  one  stated  soon  after  commission  of  crime  that  he  had  been 

promised  995  to  shoot  anothei,  and  made  other  incriminating 
statements,  verdict  fizinff  punishment  at  confinement  in  peni- 
tentiary for  two  years  will  not  be  disturbed 1008 

12.  in  prosecution  for  murder,  competent  to  permit  Commonwealth  to 

prove  that  just  before  affray  deceased  'had  lent  his  knife  to 
another,  such  evidence  being  corroborative  of  another  witness 
who  testified  that  knife  with  which  appellant  was  out  was  in  his 

own  hand 1877 

18.  section  698  Code  of  Practice,  providing  that  court  shall  exercise 
reasonable  control  ove#mode  ot  interrogation,  it  can  not  be  said 
unreasonable  interference  on  part  of  court  in  ruling  that  witness 
should  tell  all  he  knew.  t)efore  being  interrupted  by  attorney...  1877 

14.  where  one  began  difliculfy  which  resulted  in  homicide  and  pursued 
deceased,  shooting  him  until  he  had  killed  him,  verdict  for  man- 
slaughter, fixing  penalty  at  twenty  one  years  in  penitentiary,  will 
not  be  di8turl)ed 1875 

16.  in  prosecution  for  murder,  where  evidence  is  circumstantial,  duty 
of  the  court  to  instruct  jury  upon  voluntary  manslaughter  and 
self  defense 1805 

16.  statement  of  the  deceased  that  he  did  not  belle've  there  was  any 

chance  for  him  to  get  well,  and  that  he  believed  he  was  going  to 
die  of  his  wounds,  competent  as  dying  declaration  against  his 
slayer 1928 

17.  Commonwealth  may  introduce  evidence  after  plea  of  guilty  has 

been  entered    2041 

18.  error  for  trial  court  to  refuse  to  permit  the  withdrawal  of  plea  of 
not  guilty  upon  the  conclusion  of  the  testimony  for  the  Common- 
wealth    2042 

19.  where  there  was  no  objection  nt  the  time  to  a  statement  of  the 

Commonwealth's  attorney  as  to  what  he  would  prove  on  the  trial, 
and  no  proof  adduced  as  was  referred  to  in  the  statement,  pre- 
sumed thnt  jury  disregarded  the  Btat4»ment  ..  2044 

20.  plea  of  self-defense  overthrown  where  accused  shortly  aft-or  the 

homicide,  stated  that  he  believed  that  he  had  killed  deceased  by 
knocking  his  brains  out,  deceased  being  found  in  the  road  with 
his  skull  crushed ...2044 

21.  where  defendant  in  trinl  for  housebreaking,  was  asked  If  he  did 

not,  on  a  former  trial  of  the  case,  swear  thnt  you  met  B.  and  that 
you  started  back  home,  •  *  •  Held— While  the  question  was  im- 
proper, was  not  prejudicial  in  view  of  the  admonition  of  the 
court  that  the  que?»tion  wns  improper  and  they  should  not  con- 
sider the  fact  of  a  ftirnier  conviction 2065> 

22.  where  one  unlawfully  wounds  another  and   thereby  hastens  his 

death,  the  wrongdoer  is  guilty  a1t.hough  the  deceased,  who  was 
otherwise  diseased,  would  probably  not  have  lived  much  longer.  .2117 
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88.  where  appellants'  affidavit  as  to  what  an  absent  witness  would 
state  was  read  as  a  deposition,  the  oourt  did  not  err  in  r^'fusiug 
a  continuance .    2117 

84.  a  conviction  of  one  Indicted  for  maliciously  cutting  another  with 

intent  to  kill  will  not  be  disturbed,  no  errors  appearing  in  the 
reooi-d 8189 

85.  one  charged  with  crime,  being  of  years  of  understanding,  must 

take  ntitice  of  the  requirements  of  the  law,  and  the  neglecc  of  his 
counsel  to  defend  for  him  can  not  avail  as  ground  for  continu- 
ance    816ft 

86.  an  affidavit  for  a  continuance  can   not  be  rebutted  by  counter- 

affidavit— generally  its  truth  must  be  admitted  on  the  hearing  .  .81fi& 

87.  the  fact  that  the  court  ordered  the  sheriff  to  summon  bystanders 

on  the  jury,  under  the  belief  that  all  the  panel  was  exhauste:) 
when  in  fact  one  name  had  been  overlooked  by  the  clerk,  is  not 
such  an  erorr  ns  this  court  has  authority  to  revise  under  section 
881  of  the  Criminal  Code 8161 

88.  the  court  did  not  abuse  its  discretion  in  refusing  to  delay  the  trial 

after  the  evidence  was  all  in,  to  enable  defendant  to  obtain  evi- 
dence merely  cumulative  to  establish  an  alibi,  upon  which  point 
he  had  introduced  a  number  of  witnesses 8161 

89.  an  additional  instruction  given  by  the  court,  after  defendant's 

counsel  had  closed  his  argument,  which  was  favorable  to  ihe  de- 
fendant, is  not  a  reversible  error 8161 

80.  It  watf  error  of  the  court  to  exclude  the  dying  declarations  of  the 

deceased  as  testified  to  by  a  witness,  because  other  witnesses  who 
were  present  testified  they  were  not  made 8187 

81.  on  the  trial  of  one  for  murder,  evidence  that  deceased  was  a  drink- 

ing man  is  incompetent        2ao& 

88.  It  was  competent  to  introduce  the  clothing  of  the  deceased  worn 
at  the  time  he  was  shot,  to  show  the  location  of  the  wounds  on 
hisbody 8804 

88.  it  was  competent  to  ask  the  brother  of  the  accused  who  was  a  wit- 
ness for  him,  whether  he  had  contributed  to  the  absence  of  two 
witnesses  who  had  testified  for  the  Commonwealth  on  the  exam- 
ining trial,  in  order  to  show  bis  interest  and  affect  his  credibllity.SSOi 

84.  it  was  not  competent  to  ask  the  accused  if  he  had  not  been  in- 
diotod  in  Taylor  county  for  a  public  offense,  but  it  was  compe- 
tent for  accused  to  state  that  he  had  left  Taylor  county  to  avoid 
indicting  others 8904 

86.  it  was  not  an  abuse  of  discretion  for  the  court  to  refuse  to  allow 
the  Jury  to  view  the  place  where  the  homicide  was  committed, 
fifteen  miles  away,  when  a  surveyor  selected  by  defendant  had 
made  a  map  of  the  location 2807 

86.  conviction  for  shooting  and  wounding  in  a  separate  indictment 
not  a  bar  to  an  indictment  for  burglary  committed  on  the  same 

occasion 8881 

GROSSINQS-See  Railroads. 
BAMAQES- 

1.  where  delay  in  shipment  of  self-feeder  resulted  in  failure  to  thresh 
8,000  bushles  of  wheat,  verdict  of  #860  not  unreasonable lS8i 

8.  in  an  action  to  recover  damages  for  the  death  of  a  boy  twelve 
years  of  age.  the  same  rule  does  not  apply  as  in  the  case  of  an 
adult,  and  it  is  a  question  for  the  jury  to  determine  whether,  con- 
sidering his  age,  he  exercised  such  care  and  discretion  as  could  be 
expected  of  a  child 1897 

8.  no  injury  was  done  a  defendant  in  an  action  for  damages  in  lim- 
iting the  rule  of  contributory  negligence  where  a  boy  twelve 
years  old  was  killed  by  coming  in  contact  with  a  live  wire 1897 

4.  not  error  to  refuse  peremptory  instruction  becanse  on  former  trial 

no  reply  was  filed  to  answer  charging  contributory  negligence    .1489' 

5.  upon  a  second  appeal  in  action  for  damages,  where  there  was  no 

material  change  in  the  facts  nor  error  in  instructions,  verdict 
will  not  be  disturbed 1433' 

6.  counterclaim  for  damages  for  sale  of  defective  article  was  main- 

tainable where  seller  acknowledged  defects  and  promised  to  com- 
pensate buyer  for  loss 1446' 

7.  widow  in  possession  of  propertv  left  by  her  deceased  husband  in 

which  she  has  not  been  allotted  dower,  may  recover  of  a  stranger 
for  damages  to  it,  without  making  remainderman  party  to  action.  1466 
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8.  intrinsic  value  of  ooal  oompanj  had  no  releyancy  in  action  for 

damages,  where  the  false  representations  alleged  to  have  been 
made  were  only  as  to  the  debts  of  the  oompany 1489 

9.  a  verdict  of  tl,5U0  damages  will  be  upheld,  where  one  sustained  in- 

juries by  falling:  into  a  hole  in  a  street  on  a  dark  night  where 
there  was  no  light,  and  where  the  officers  of  the  city  knew  or 
could  by  the  exercise  of  ordinary  care  have  known  uf  the  exist- 
ence of  the  hole     1516 

10.  verdict  and  judgment  for  $300  against  a  city  for  injuries  t-o  resi- 

dence, lot  and  garden  because  of  raising  street;  so  as  to  change 
water  fi«om  its  natHral  course,  causinsc  ic  to  How  in  unusual  quan- 
tities upon  lot  and  garden,  not  excessive 1618 

11.  in  action  by  woman  for  catching  her  foot  in  loop  of  fallen  tele- 

phone wire  in  street,  judgment  for  1250  a^ain^t  city  and  tele- 
phone company  will  not  be  disturbed,  where  the  evidence  showed 
injurv  resulted  without  contribut<iry  negligence,  and  the  danger- 
ous obstruction  was  known  to  city  and  to  telephone  company  ..  .1838 
13.  verdict  of  Sl,OiM)  damages  to  one  while  driving  along  public  high- 
way and  injured  by  falling  telephone  pole  as  the  result  of  work- 
men stretching  wires,  will  be  upheld  where  evidence  showed  in- 
juries were  permanent ..  1843 

13.  in  action  for  damnges  it  was  not  prejudicial  to  plaintiff  to  refuse 

to  permit  further  examination  of  expert  witness  where  he  had 
i)een  thoroughly  exH mined  and  had  told  nil  he  knew 1868 

14.  the  fact  that  a  street  crossing  was  made  of  improved  maf^jrial  did 

not  of  itself  render  it  unsafe 1888 

35.  where  one  was  riding  his  horse  at  a  rnpid  pace  along  a  public  street 
jvt  a  railroad  crossing,  when  the  horso  stumbled  and  fell,  throw- 
ing him  and  injuring  him  to  the  extent  that  he  soon  dttnU  the 
fact  that  the  crossing  was  made  of  improved  street  construction 
did  not  rc*nder  it  of  itself  unsafe,  and  it  appearing  that  the  de- 
ceased met  Ills  death  by  his  own  negligence,  a  peremptory  in- 
struction to  find  for  the  city  was  proper 1888 

16.  in  action   against  a  city  for  danuiges  su.stained  by  falling  into  a 

hole  in  the  pavement,  where  the  city  admitted  in  evidence  that  it 
learned  of  the  condition  of  the  street  on  the  morning  before  the 
accident  happened  at  night,  verdiot  against  city  will  lie  upheld..  1983 

17.  damages  to  servant  will  not*  Iw  disturbed  where  his   injury  was 

.serious  and  the  evidence  sufTicient  to  support  verdict 2061 

18.  wheiv  one  passing  ahing  stre»'t.  <>n  a  bicycle  on  a  dark  night  struck 

a  stonn  that  extended  Into  the  middle  of  the  stre^^t  and  was  so  in- 
jured as  to  lose  an  eye,  judgment  for  i7.500  will  l>e  upheld,  ob- 
structions being  beycmd  the  p<dnt  where  the  city  was  authorized 
to  permit  them  to  extend 2005 

19.  where  olistruciion  had  existed  in  a  city  for  weeks  with  the  knowl- 

edge of  its  oMlcers.  it  was  not  prejudiced  by  the  failure  of  the 
court  to  submit  the  questi(m  as  to  whether  or  not  it  had  notice  of 
such  olistrnction  in  an  action  against  it  for  damages 9003 

20.  judgment  awarding  damages  for  injuries  sustaiued  as  result  of 

rociv  and  dirt  falling  upon  a  servant  in  a  coal  mine,  will  not  be 
disturiwd,  the  injury  occurring  nt  apart  of  the  mine  where  it 
was  the  duty  of  the  master  to  keep  the  roof  securely  propped SOW 

21.  in  action  for  damages  it  was  the  province  of  the  jury  to  determine 

whether  the  injury  sustained  wj>s  caused  by  the  negligence  of  the 

mastHi  or  servant ...  2057 

2?.  special  damages  can  not  be  recovered  unless  pleaded 2809 

.^dS.  where  a  brakeman  was  kille(]  while  attempting  to  connect  some 
cars  at  the  direction  of  the  conductor,  no  signal  or  other  warning 
having  been  given  by  the  l)ac is ing' train  which  struck  him,  and 
he  was  between  the  cars  where  he  could  not  see  the  train  back- 
ing, it  was  not  erroneous  for  the  trial  court  to  refuse  a  peremp- 
tory instruction  to  find  for  defendant,  and  the  verdict  and  judg- 
ment awarding  damages  wore  authorized  upon  the  facts  as  they 
appear  from  the  record 1686 

24.  where  one  was  injured  by  defective  platform,  not  being  aware  of 

change  in  platform,  verdict  in  his  behalf  will  not  be  disturbed, 
the  negligence  in  changing  platform  l)eing  gross. ...  1689 

25.  action  against  railroad  for  damages  must  be  governed  by  laws  of 

tState  where  accident  happened 1610 
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d6.  aotlon  to  recover  damages^or  death  of  horse  resulting  from  falling 
into  oistern  on  distillery" premises  can  not  be  maintained,  where 
there  was  nothing  about  premises  that  could  be  called  "attrac- 
tive nuisance" 1688 

27.  where  passenger  on  train  had  placed  herself  at  car  door  before 

train  stopped,  such  action  on  her  part  proximate  cause  of  injury.  1785 

S8.  In  action  for  damages  for  death  of  boy  who  was  killed  hy  delivery 
wagon,  whose  driver  was  an  independent  contnictor.  the  firm  for 
whom  the  contnictor  was  delivering  piircels  was  not  liable  ....     1768> 

89.  judgment  for  damages  for  cutting  timber  where  the  owner  of  the 
land  traced  his  title  to  the  Commonwealth,  will  not  be  disturbed 
on  the  ground  that  he  was  not  the  owner  of  the  land 1808 

80.  verdict  for  $1,U00  for  permanent  impairment  of  an  eye  not  exces 

slve 114a 

81.  where  sidewalk  causing  injury  was  constructed  by  the  owner  of 

property  in  a  town  whose  authorities  have  never  required  prop- 
erty owners  to  build  sidewalks,  did  not  relieve  the  town  of  liabil- 
ity for  injuries  resulting  from  defects  therein,  where  defect  was 
known  to  the  authorities 124& 

89.  in  an  action  to  recover  damages  for  personal  injuries  resulting,  as 
alleged,  from  the  running  of  an  automobile  at  a  high  rate  of 
spetd,  whereby  the  horse  driven  by  plaintiff  was  frightened  and 
overturned  th*^  vehicle,  an  instruction  which  told  the  jury  to  find 
for  the  plaintiff  if  they  believed  from  the'evidence  that  the  act  of 
the  defendant  In  running  his  automobile  at  a  high  rate  of  speed 
was  negligence,  and  that  because  of  such  rate  of  speed,  *'or 
because  of  said  rate  of  speed,  together  with  the  noise  emanating 
from  said  automobile.*'  the  horse  became  frightened  and  caused 
the  Injury*  was  not  erroneous  to  the  prejudice  of  the  defendant 
in  authorizing  the  jury  to  find  for  the  plaintiff,  if  they  believed 
that  the  horse  became  frightened  at  the  noise  emanating  from  the 
automobile,  the  noise  being  an  incident  to  the  running  of  the 
machine 1148 

88.  a  verdict  of  one  cent  damages  can  not  be  reversed  for  the  small- 

ness  of  the  damages 2808 

DEEDS- 

1.  purchaser  of  real  estate  on  which  original  note  was  Hen  took  prop- 

erty subject  to  lien,  the  trust  in  favor  of  donee  l)eing  charged 
with  notice  by  reason  of  deed  being  recorded . .  114$ 

2.  person  can  not  be  held  liable  beyond  property  embraced   in  the 

deed  where  she  was  assured  by  agent  of  the  payee  that  shn  was 
assuming  no  personal  liability  by  signing  notes  embraced  in  the 

depd 11C» 

8.  mistake  by  draftsman  conveying  real  estate,  chancellor  has  juris- 
diction in  action  to  which  trusr.ee  who  holds  the  property  and  Is 
the  only  heir  Is  a  party,  to  correct  the  deed  and  vest  in  the  ven- 
dee the  fee  simple  title    1224 

4.  imper  purporting  to  be  deed  never  l)eing  acknowledged,  the  Rigna- 
ture  being  by  mark  and  no  proof  of  its  execution,  notsufliclent  to 

pass  title    1981 

DESCRIJ^TION  OF  LAND— 

where  farm  was  d«'scrilH'd   In   mortgage  as  the   same  conveyed   by 

Uniughn  to  Watts  such  language  fully  Identifies  It 1^)8 

DITCH- 

1.  Hen  for   di^y^lncr  ditch   may  be  enforced  where  action  was  insti- 

tuted wi:.hin  five  years  aftt-r  surveyor's  certificate  recorded   . .         1G79 

2.  the  cost  of  a  dii^th  is  a  \Wn  upon  the  specific  land  assessed  even  In 

th»*  han<)s  of  a  piirchasiT "^014 

DOMESTIC  ANIM.M.S- 

owner  of  laud  under  no  obligation  to  make  it  safe  for  domestic  ani- 
mals that  moy  run  at  large 1688 

DEED  OF  TRUST- 

1.  where  a  perMn  t^xecuted  a  deed  of  trust  to  lands  to  secure  the  pay- 
ment of  nott's  which  she  had  executed  for  the  purchase  money 
under  an  assurance  from  the  agent  of  the  payee,  with  whom  the 
entire  transaction  was  conducted,  that  she  was  assuming  no  per- 
sonal liability  by  signing  the  notes  and  deed  of  trust,  she  ctm 
not  be  held  liable  beyond  the  property  embraced  in  the  deed.  ...  1160 
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)).  the  testimony  of  the  agent  to  the  effect  that  no  such  aasnianoe 
was  given  can  not  be  considered  as  outweighing  the  statementB 
of  the  obligor  where  bis  testimony  was  given  first  and  his  atten- 
tion was  not  called  to  her  statement,  which  gave  the  time,  place 
and  details  of  the  representation,  and  no  specific  denial  was  madcUOd 

8.  the  testimony  of  other  witnesses  that  no  such  representation  was 

made,  can  not  avail  to  outweigh  the  obligor's  statements  where 
Mhe  had  testified  that  it  was  made  at  a  time  and  In  such  a  man- 
ner that  other  persons  could  not  have  heard ;  nor  does  the  fact 
that  the  language  of  the  notes  themselves  report  a  personal  lia- 
bility, outweigh  her  testimony,  in  view  of  the  fact  that  the  repre- 
sentation was  as  to  the  legal  effect  of  the  notes,  and  she,  as  a  per- 
son inexperienced  in  business  affairs,  coald  not  be  expected  to 
understand  the  importance  of  having  the  notes  express  tne  agree- 
ment Iwtween  them llOd 

4.  where  deed  of  trust  was  executed  to  raise  money  to  discharge 
debts,  iMrson  lending  money  not  required  to  look  as  to  its  appli- 
cation      1607 

6.  morrgage  executed  in  pursunnce  of  deed  of  trust  not  violative  of 

Feotion  2866.  Kentucky  Statutes 1B07 

DIVORCE  AND  ALIMONY- 

1.  aftor  a  separation,  but  before  divorce,  husband  and  wife  entered 
luLti  contract  by  which  the  wife  was  to  have  $1,000  In  lieu  of  ali- 
irinny.  but  this  did  not  relieve  husband  of  payment  of  a  note  that 
the  husband  had  previously  executed  to  the  wife  for  money 
which  she  had  recefved  from  her  father's  estate 1808 

9.  whf  re  husband  was  well  advanced  in  years,  in  an  action  by  the 

wife  for  divorce  and  alimony,  the  estate  of  the  husband  being 
worth  only  83,600.  judgement  for  82.000  alimony  la  excessive 1848 

8.  where  husband,  without  fault  of  wife,  sends  her  away  from  home 

avowing  that  he  will  not  live  with  her  or  recognize  her  as  his 
wife,  such  conduct  amounts  to  abandonment  and  entitles  her  to 

divorce  after  expiration  of  one  year 1804 

DOWEU- 

rigbt  of  dower  can  not  be  barred  except  by  voluntary  act  of  dowre88.1888 
DUTY  OF  SERVANT- 

the  servants  duty  is  merely  to  avoid  dangerous  conditions  of  which 
he  knows,  or  which  are  so  patent  and  visible  that  he  can  not  fall 

to  know,  except  by  his  own  neglect  8811 

DYING  DIOCLARATIONS-See  Criminal  Law. 
EJECTMiCNT— 

1.  proceedings  of  forcible  entry  affect  only  the  jMssesslon,  and  are 
not  a  bar  to  a  proceeding  in  ejectment  to  recover  the  land 1800 

9.  action  of  ejectment  can  not  be  maintained  where  occupant  has  re- 

sided on  land  continuously  for  fifteen  years 1486 

8.  where  party  to  action  died  during  its  pendency  whose  death  was 

suggested  of  record,  where  there  was  no  order  of  revivor  against 

her  heirs,  judgment  ejecting  tenants  will  not  be  upheld 1968 

ELECTIONS- 

1.  one  appointed  to  fill  vacancy  in  office  of  sheriff,  not  appointed  to 
serve  during  remainder  of  term,  but  only  to  fill  vacancy  until 
election  can  be  held  according  to  law 1967 

9.  vacancy  occurring  in  olfloe  to  be  filled  by  voters  of  county  within 

three  months  of  next  succeeding  election,  no  election  can  be  held 

to  All  office  until  regular  election  of  the  succeeding  year 1967 

EMPLOYER  AND  EMPLOYE— 

1.  where  employer    represented   that  emplove   *'kept   his   acooants 

faithfully"  and  that  he  knew  nothing  adecting  his  title  to  jon- 
fidenoe  and  It  appeared  that  employe  was  short  in  his  accounts  at 
the  time,  jury  should  have  been  permitted  to  determine  whether 
employer  exercised  ordinary  care  In  determining  true  state  of 
employe's  accounts 1271 

2.  employer  who  makes  representations  as  to  conduct  and  integrity 

of  employe  for  purpose  of   inducing  another  to   become  surety, 

Ttuisc  use  ordinary  care  to  ascHrtain  truth  of  representations 1871 

ESTATK- 

where  defeasible  fee  was  taken  upon  n  erudition  that  did  not  hap- 
pen, fee  ripened  into  fee-sim pie  estate 1719 
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I.  where  county  surveyor  represented  to  one  who  held  county  war- 

rants covering  the  land  that  It  was  vacant,  is  estopped  to  claim 
the  land  as  against  the  holder  of  the  warrants 1948 

5.  where  the  calls  of  the  survey  made  by  the  surveyor  for  himself 

and  partners  and  those  made  for  holders  of  county  warrants  call 
for  same  objects  which  were  notorious,  the  surveyor  and  those  in- 
terested with  him  can  not  be  heard  to  say  they  were  ignorant  of 
the  fact  that  the  laud  had  previously  been  surveyed  by  them  —  1949 

8.  in  suit  by  taxpayers  to  enjoin  further  collection  of  taxes  in  aid  of 
turnpike  company,  it  will  not  be  heard  to  say  that  it  failed  to 
perform  a  condition  precedent  to  its  right  to  collect  the  taxes, 
and  yet  Insist  on  their  payment 1820 

4.  where  wife  recovered  no  part  of  proceeds  of  her  potential  right  of 
dower,  she  neveivparted  with  it  and  not  estopped  from  claiming.it.  1829 

6.  where  a  land  owner  encouraged  actively  or  passively  the  appro- 

priation of  his  land  for  a  public  use,  he  will  be  estopped  to  re- 
strain the  corporation  from  oontinuins  to  occupy  the  land 1879 

6.  where  the  owner  of  land  sees  one.  without  question,  sell  to  an 

innocent  stranger,  he  will  not  be  allowed  to  deny  that  the  title 
passed  by  the  sale .     ..  1877 

7.  one  estopped  from  asserting  lien  on  land  where  he  stated  that  he 

was  owing  seller  as  much  as  he  was  owing  hiui  and  purchaser 
bought  land  upon  faith  of  that  statement 1649 

8.  where  notice  is  not  sutfloient  to  create  a  lis  pendens,  debtors  are 

estopped  to  prevent  the  claim  of  another  from  being  enforced  . .  9089 
EVIDENCE- 

1.  8ta4>ement  made  by  defendant  in  trial  before  a  justice  of  the  peace 
that  he  considered  himself  responsible  for  accident,  is  admissible 
in  action  to  recover  for  personal  Injuria^  to  contradict  his  testi- 
mony that  he  had  not  been  guilty  of  negligence 1141 

9.  it  was  not  competent  to  prove  what  contract  the  turnpike  com- 

pany made  with  another  county  tn  which  It  sold  part  of  the 
same  road,  as  the  cancellation  of  the  stock  held  by  that  county 

where  the  sale  was  a  separate  and  distinct  transaction 1169 

8.  where  person  testified  that  statement  by  agent  was  made  at  time 
and  in  such  manner  that  other  persons  could  not  have  heard  it, 
testimony  of  other  witnesses  that  no  such  statement  was  made 
can  not  avail  to  outweigh  obllffor's  statement 1169 

4.  witness  having  testified  orally  that  she  had  been  divorced  from  ac- 

cused, thert)  being  no  rebutting  testimony,  it  was  not  necessary 
to  prove  that  fact  by  introducing  the  record  In  divorce  suit 1964 

5.  in  action  for  damages  where  evidence oonfiictinff,  province  of  jury 

to  determine  weight  and  effect 1884 

6.  where  one  claimea  that  she  loaned  her  deceased  uncle  ^XX),  taking 

his  note  therefor,  and  It  appearing  that  he  desired  the  money  to 
pay  assessment  for  street  Improvements,  and  those  ncquuinted 
with  his  handwriting  testified  that  the  note  was  written  by  him, 
error  for  trial  court  to  reject  the  claim 1840 

7.  refusal  of  trial  court  to  permit  witness  to  testify  statements  made 

by  superior  several  days  after  accident,  not  ground  of  i^versal . .  .1891 

8.  where  a  paper  was  shown  purporting  to  contain  statement  of  con- 

dition of  coal  company,  after  stating  that  paper  was  lost,  testi- 
mony regarding  it  was  admissible  in  action  for  damages  upon 
sale  of  stock  of  company ...  1489 

9.  not  necessary  to  produce  minute  book  where  there  was  no  issue  of 

acceptance  of  contract 1406 

10.  where  onH  testified  to  a  certain  state  of  fact  upon  a  trial  and  then 
made  affidavit  that  he  was  mistaken  ns  to  the  particular  fact, 
such  affidavit  is  not  sulficient  to  authorize  a  verdict  to  t>e  set 
aside  nnd  a  new  trial  awarded,  where  the  evidence  at  most  would 
be  only  Giiniulntive 1616 

II.  in  confilct  as  to  ownership  of  land,  proof  of  one's  ancestors  listing 

it  for  taxation  to  bt»  given  such  weight  as  jury  may  determine. .  .16W 
12.  the  fact  that  notice  to  tenant  was  mailed  admissible  In  evidence..  1646 
18.  verdict  of  conviction  for  robbery  will  not  be  disturbed  where  evi- 
dence showed  one  charged  stated,  when  he  came  down  stairs  when 
robbery  was  committed,  that  one.  naming  him,  "was  a  good  one 
for  us, ''  other  circumstances  conflrming  guilt 1696 
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EVIDENCK-Contlnued.  Kt 

14.  under  fit»ction  fii«.  Civil  Code,  person  may  testify  for  himsif  m-' 

cvrning  trnnsnctiou  with  deced<*Dt  where  one  iiiKerested  in  va 
t*titare  has  t«*ritified  as  to  the  same  transaction Ht 

15.  in  proifecutlun  for  kt<eping  bawdy  house  evidence  showing  romp- 

t ion  of  public  nioralB  admissible    Tii 

16.  where  one  wiis  defendinp^  on   the  ground  that  he  was  not  a  paw- 

ner, evidence  of  compromise  properly  rejected  where  it  did  not 
appetr  rh.it  he  made  the  olTer 1*? 

17.  in  an  uorion  nflfecting  title  to  land  derived  from  one  since drtfcijrd. 

tesiinmny  Incompetent  which  purporttHl  to  give  stateaienfcolcr- 
c-e.iseci  with  reference  to  transaction  at  time  land  was  sold i>- 

18.  in   a-tion    t4)   recover  for  death   of  one  who  was  killed  by  t>^i:.; 
.  thrown  from  horse  at  crossing,  where  the  tt*«timonyfAili;Go<huw 

defe<'t  in  constructiun  it  followb  that  accident  was  Dotdoeiodt- 
feccive  umstruction '.:i* 

19.  in  an  action  to  recover  for  the  death  of  one  who  was  kill«rd  It 

beln^  thrown  from  a  horse  at  a  crossing  of  a  railroad  in  a  city. 
where  the  testimony  fails  to  show  any  defect  in  the  coDStructlin 
of  the  crossing,  or  that,  all  things  considered,  it  was  not  ib« 
most  snitable  design  at  that  point,  it  follows  that  the  accident 
was  not  due  t-o  defective  construction !» 

20.  evidence  showing  that  appellant  said  '*you  are  a  good  friend  rf 

mine,  why  didn^t  you  give  me  a  tip  and  let  me  get  awaj,"  wjs 
sufTicient  to  corroborate  testimony  of  accomplice -^ 

21.  in  an  :iotion  for  the  recovery  of  real  property,  it  is  competeni  lo  ^ 

read  from  deed  book  tracing  title,  it  being  original  evidecoe      i^ 

22.  in  rrial  for  murder,  where  it  was  impossible  for  witnesses  U) deter- 

mine who  flred  the  shot  or  caused  it  to  be  fired,  an  excl&maiioD 
made  by  one  who  was  party  to  the  occurrenoe  at  the  time,  was 
pnrt  of  the  res  gest-e,  and  should  have  been  admitted  hj  itf 

lower  court ^' 

28.  it  was  not  error  upon  the  trial  of  one  for  muider  to  allow  tiie 
testimony  of  alleged  aocomplioes  relating  to  his  acts  and  declara- 
tions conducing  to  show  his  guilt  in  a  conspiracy  to  murder.  ..  ^>i 

24.  evidence  to  show  a  general  custom  for  contractors  to  notifjapp'^ 

lee  than  they  were  working  on  a  house  to  which  wire*  were 
artached.  and  when  this  notice  was  given  it  always  cut  \U 
>viivs,  was  incompet-ent  and  prejudicial.  If  appellee  was  n^ii- 
gent  in  not  having  its  wires  insulated,  it  can  not  be  excused 
iM^canse  some  other  person  might  have  performed  a  duty  wliiiii  . 
would  have  prevented  the  injury ^"^ 

25.  shopkeeper's  and  tradesmen's  books  of  original  entries  areftdmi>- 

slbii*  in  evidence,  but  transcribed  accounts  are  not -^ 

EXCKSSIVI^:  VKliDICT— 

venlicr.  for  ♦l.S,«(H)for  loss  of  arm  of  one  th irty- four  years  old atd. 

e  vrninj?  >l  a  day  exce.sslve '•^• 

KXCM'KSloN  TirivKTri— See  liallroads. 
KXia^UTION  S.ALE- 

u  lor  iii)U\  and  conveyed  by  H.  to  T.  and  L.  for  a  cash  considpratit-n. 
and  ar.  r,he  siime  time  H.  takjng  from  the  vendees  an  agiwiii*^'^^ 
in  writing  to  reconvey  the  property  to  him  within  a  oertoin  tinit-. 
H.  has  siu;h  an  interest  as  may  be  levied  on  and  sold  under  ac   . 

exe(;ution  apiinst  him -■' 

EXEMPTIONS— See  Taxation—  , 

upon  tUvirhof  one,  property  set  apart  as  exempt,  ceases  to  be  part^o* 

his  I'stateand  Innnediately  vests  by  operation  of  law  in  wlcowiu? 

b  '11' fit.  of  herself  and  children ^'-^ 

FALSIO  SNVEAUlNi^— 

un  indicrnu'iit  for  false  swearing  is  defective  which  does  not  parutn- 
lari/*'  the  game  pluyed  and  where  playeti  about  which  iheaccui*^ 
tesiifii'd.  beciuise  it  does  not  apprise  defendant  of  oflfense  charguu  .>^ 
FEKS- 

seorinn  44  of  act  June,  1893,  does  not  apply  to  clerk  of  Court  oi  Ap- 
peals.   ^* 

FEIJ.OW  SERVANTS— 

car  Inspector  and  men  in  charge  of  engine  which   injuwd  him  "^^^ 
not  fellow  servants,  and  master  liable  for  injuries  of  former  ty^ ,. 
n  -gligeuce  of  latter *** 
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TERBY  BIGHT-  Page, 

upon  the  dent.h  of  the  owner  of  a  ferry  where  his  admin Istrator,  with 
the  consent  of  the  oounty  oourt,  sold  the  residue  of  his  term  to  a 
resident  of  the  State  of  Ohio,  who  subsequently  transferred  said 
right,  with  the  approval  of  the  oourt.  to  a  corporation  of  this 
Stato.  the  lease  was  not  avoided,  becaune  the  transfer  was  not 
made  by  the  nonresident  purchaser  within  a  year  from  the  date 

of  its  purchase 292S 

FISCAL  COURT— 

fiscal  court  is  bound  only  by  the-entry  of  orders  after  they  have  been 
read  and  signed  as  required  by  sections  1843  and  184b.  Kentucky 

Statutes  116B 

FORCIBLE  DETAINER— 

1.  where  tenant  had  broken  terms  of  lease,  the  relation  of  landlord 

and  tenant  existing,  forcible  detainer  could  be  maintained 1701 

9.  police  Judge  without  jurrsdiction  to  proceed  in  forcible  detainer^ 
proceeding  where  traverse  had  already  been   taken   to  another 

court  1798 

FORCIBLE  ENTRY— 

in  order  to  maintain  action  for  forcible  entry,  one  must  show  that  he 
was  in  the  actual,  peaceable  possession  of  premises  at  the  time  of 

the  entry 1785 

FRANCHISE- 

where  a  bank  listed  its  franchise  with  the  auditor  and  paid  a  fran- 
chise tax,  which  was  an  unauthorized  procedure,  it  should  be  re- 
quired to  list  its  property,  receiving  credit  for  the  amount  it  has 

paid 3264 

FRAUD— ^See  Bills  and  Notes. 
GIFT- 

1.  reservation  in  deed  to  real  estate  of  interest  on  purchase  money 
note  for  use  of  imbecile  was  unequivocal  and  created  valid  gift 
without  delivery  of  note  to  donee 1146 

3.  in  a  reservAtliin   in  a  deed  that  purchase- money  note  was  for  use 

of  an  imbecile,  it  was  not  within  ptiwer  uf  donor  to  revoke  it 

without  consent  of  donee 1146 

8.  where  donee  is  an  iml)ecile  no  acceptance  of  gift  is  necessary,  the 
law  pit- aumlng  such  acceptance ;....  1146 

4.  declaration   by  donor  of  intention   to  give  donee  stock  in  corpora- 

tion, accompanied  by  his  tearing  up  the  notes  of  the  donee  and 
delivery  of  the  certificate  of  stock,  constituted  a  delivery  of  the 
su  bject-matter  of  the  gift ;  i ,  1394 

GUARDIAN— 

where  one  assumed  to  sue  for  Infant  who  was  neither  guardian  nor; 
ha(t  inteivst  in  the  infant,  the  uciion  of  chancellor  in  dismissing' 
act  ion  was  proper 1914  • 

GUARANTY- 

where  building  and  loan  asFociation  lent  money  upon  guarantee  that 
loan  would  be  paid  and  a:i.sociaiiun  held  htinnless,  guaranty  will 
l)«  upheld 1495 

HOMEriTKAD- 

1.  mere  intention  to  l^ave  the  State  and  permanently  reside  else- 
where doei^  not  amounr  to  an  alMindonment  of  the  lu-oceeds  of  the 
sale  of  n  homestead  without  carriyng  our  the  intent ..     .     1201 

3.  married  woiiu^n  who  is  a  bona  fide  housekeeper  with  a  family  resi- 

dent  in   thiK  Commonwealth  has  homestead  right  in  land  which 

she  reHluO"!  on  with  her  family 1301 

8.  one  who  sells  homestead  right  in  land  and  reinvests  proceeds  in 
other  lands  on  which  she  resides,  has  homestead  right  in  latter 
against  <lel)ts  contracted  between  date  of  sale  and  reinvestment.  .1301 

4.  where  owner  of  homestead  moved  with  family  upon  another  tract 

of  land,  with  purpose  of  returning  to  former  after  fixing  up  lat- 
ter, not  an  abandonment  of  homestead 1368 

5.  h<miestead  exemption  can  only  be  waived  in  manner  pointed  out 

h.v  sUfctute ......  1488 

6.  debtor  nmy  reinvest  proceeds  of  homestead  in  another  and  latter 

will  not  Ih)  subject  to  debts  to  which  former  was  not,  but  can 
noc  invest  in  personalty  to  be  traded  in  indefinite  length  of  time ^ 
and  then  invest  in  homestead  as  against  antecedent  debts  . .  1586 

7.  devisee  in  Und  can  not  claim  homestead  in  land  as  against  debts 

of  t>estacrix  from  whom  he  acquired  it 1645- 

vol.  25 -Part  II— 2 
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BOMESTEAD— Continued.  Pago. 

8.  wher(>  land  was  sold  upon  an  agreement  that  the  wife  should  haTe 

t8,000  in  lieu  of  dower  and  bomescfad.  it  was  error  to  award  hep 
H.OOOforhomeHtead    17W 

9.  where   testator  provided     in    will   that   hiP   wife   miffht.    if   she 

ohooRes,  occupy  their  dwellinfr,  or  Ruch  other  homestead  as  he 
might  own,  the  purpose  was  to  provide  a  home  for  his  wife,  and 
she  may  either  occupy  the  house  or  rent  it  out  as  she  chooses  . .  ItSS 
10.  where  the  evidence  hills  to  show  that  the  husband  had  the  right 
to  the  homestead,  it  was  error  to  adjudge  that  his  widow  had 
that  right;  and  where  the  husband  never  ocsupied  a  house  and 
lot  with  his  family,  he  never  acquired  a  homestead  right  therein .  1824 
HUSBAND  AND  WIFE— 

1.  by  provision  of  section  608,  Civil  Code,  as  amended  by  act  Febru- 

ary, 18i»S,  husband  and  wife  may  testify  as  to  facts  within  their 
knowledge,  but  not  as  to  the  same  transnctlon ...  1649 

2.  under  the  married  woman's  act  of   1894,  the  husband  may  become 

Indebted  to  thu  wife  and  execute  her  an  enforcihle  obligation  ...  1803 
8.  in  action   to  attach  fund  due   husband,  claim   of   wife  improperly 
sustained  where  evidence  showed  at  tirae  of  transaction,  husband 
discounted  his  own  paper  to  l)ank  to  procure  the  money 1969 

5.  where  a  wife  lent   money  to  a  firm   of  which   her  husband   was 

member,  he  never  hiving  reduced  it  to  his  possession,  her  right 
to  asi«ert  a  claim  to  it  was  not  merged  into  that  of  her  husband, 

and  she  may  maintain  an  action  for  its  recovery 9193 

•6.  a  debt  due  the  wife  being  in  existence  when  the  present  married 
woman's  act  was  passed,  she  is  entitled  to  all  the  remedies  for  its 
enforcement  she  would  have  had  if  the  debt  bad  been  contracted 
under  the  pi*esent  law 2193 

7.  in  a  conveyance  from  the  husband  to  the  wife  of  an  estate  for  life, 

with  remainder  to  him,  but  in  the  event  he  died  first  then  she 
was  to  hold  the  lot  with  power  to  w*ill  or  convey  it,  it  is  apparent 
that  he  intended,  in  the  event  that  she  should  survive  blm,  to  vest 

in  her  the  fee  simple  title  to  the  property  conveyed 8S06 

INDICTMENT- 

1.  one  who  took  horse  and  buggy  from  owner,  driving  it  away  and    • 

leaving,  it  should  have  been  indicted  under  section  1^56.  Kentucky 
Statutes 1577 

2.  indictment  did  not  charge  two  ofTenses  which  alleged  that  distil- 

lery company  permitted  slops  to  flow  into  creek,  whereby  the  said 
stream  was  rendered  foul,  noisome  and  unfit  for  man  or  beast, 
causing  fish  in  the  stream  to  die 1778 

8.  owner  of  distillery  not  relieved  of  prosecution  for  permitting  still 

slops  to  flow  Into  creek,  where  primary  conditions  were  produced 

by  him  .. 1778 

4.  an  indictment  charging  a  distillery  company  with  permitting  its 
still  slops  to  flow  into  the  waters  of  a  creek,  ''whereby  the  said 
stream  of  water  was  rendered  foul,  noisome,  and  unfit  for  man 
or  beast,  and  caused  the  fish  in  said  stream  to  die,"  etc.,  did  not 
charge  two  offenses,  and  a  demurrer  to  It  was  properly  overruled. 
The  gravamen  of  the  offense  was  the  creation  of  unhealtbful 
odors,  and  the  fact  that  flsh  were  killed  was  an  incident  of  the 
main  offense 1778 

6.  an  indictment  need  not  follow  the  language  of  the  statute — ^it  is 

sufScient  if  It  used  the  words  of  the  statute  or  words  of  similar 
import aCfi7 

6.  an  indictment  charging  that  the  defendant  unlawfully,  willfully, 

feloniously  and  maliciously  shot  at  T.  J.  with  a  loaded  pistol,  a 
deadly  weapon,  intending  to  kill,  but  only  wounding  nim,  is 
good 2088 

7.  an  indictment  for  selling  lubricating  oil  from  a  wagon  without  a 

license,  the  indictment  charging  it  was  sold  as  coaloil,  is  not  de- 
murrable, it  being  a  question  for  the  jury  whether  coal  oil  U  or 
not  a  lubricant .2116 

8.  the  fact  that  an  indictment  contained  allegations  which  ^ere  sur- 

plusage, c  impetent  to  show  intent  of  parties,  the  two  offenses, 
although  committed  on  the  same  occasion  being  separate  and 
distinct,  the  burglary  N^lng  completed  when  the  parties  entered 
the  house  to  commit  a  felony 2281 

9.  indictment  charging  railroad  company  with  obstructing  street, 

defective  because  it  did  not  identify  street    1452 
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INHERITANCE—  Page, 
where  negro  man  and  woman  had  oontraoted  nlave  marriage,  and 
the  wife  acquired  lot  with  provieion  in  deed  that  it  was  for  her  and 
her  two  infant  children,  the  deed  providing  that  upon  the  death 
of  one.  the  property  should  go  to  the  survivors,  upon  the  death  of 
all  the  father  took  the  property,  under  section  1401,  Kentucky 
Statutes 1776 

INJUNCTIONS— 

1.  an  injunction  will  not  lie  to  restrain  the  punishment  of  crime IdM 

8.  mandatory  injunction  will  not  lie  to  compel  railroad  to  make 

crossing  where  there  was  an  agreement  that  outlet  should  be 
made  at  another  place  which  would  afford  the  entrance  sought .  .1460 

8.  where  the  benefit  to  the  party  applying  for  injiinction  would  be 
small  and  oppressive  to  the  otner  party  and  the  public,  an  in- 
junction will  not  be  granted 1460 

4.  a  rule  of  a  wat-er  company  requiring  rents  to  be  paid  either  upon 
the  meter  plan  or  assessment  plan  is  reasonable,  and  a  mandamus 
will  not  lie  to  compel  a  violation  of  such  rule,  although  a  differ- 
ent rate  had  been  theretofore  paid 1606 

INJUNCTIl»N- 

in junction  will. lie  to  prevent  obstruction  to  strip  of  land  dedicated 
as  highway  by  an  adjacent  lot  owner 1646 

2.  injunction   authorized   to  restrain   trespass  to  lands   where   the 

plainriff  holds  the  legal  title,  and  the  ixatitlon  setst  out  such  facts 

as  to  show  the  peaceable  possession  is  interferred  with 1707 

8.  contractor  entitled  to  relief  by  injunction  against  members  of 
labor  union  who  enter  into  conspiracy  to  break  up  his  business.  .17^1 

4.  rule  that  injunction  will  not  be  granted  where  there  is  adequate 

remedy  at  law,  refers  to  legal  remedies  and  not  to  criminal  pro- 
ceedings  1781 

5.  where  appellant  entered  into  contract  for  the  sale  of  timber,  in  an 

action  by  him  to  enjoin  the  further  cutting  of  timber  where  it  is 
apparent  that  timber  beyond  the  size  stipulated  in  the  contract 
was  being  cut  in  violation  of  contract,  court  erred  in  not  per- 
petuating injunction 2000 

INSANITY- 

insanlty  is  a  good  defense  in  action  for  slandelr 1416 

INSTRUCTIONS— 

1.  in  an  action  to  recover  damages  for  personal  injury  resulting  from 
coming  in  contact  with  automobile,  an  instruction  that  the  jury 
should  find  for  plaintiff  if  they  believed  that  the  act  of  defendant 
in  running  his  automobile  at  a  high  rate  of  speed  was  iiegli- 
genoe,  and  because  of  such  rate  of  speed,  the  horae  became  fright- 
ened and  caused  the  Injury,  was  not  erroneous 1148 

19.  an  instruction  which  told  the  jury  to  draw  no  presumption  from 

failure  of  defendant  to  testify,  was  erroneous 1988 

B.  an  instruction  which  groups  certain  facts  and  accentuates  them, 
and  tells  the  jury  what  presumption  arises  from  them,  is  objeo- 
tionable  under  the  accepted  rule  of  practice  in  this  State 1888 

4.  an  instruction  on  the  law  of  self-defense  which  did  not  permit  the 

accused  to  strike  in  defense  of  his  life  or  body  unless  there  waa 
**no  reasonably  safe  means  of  averting  the  danger,"  was  errone- 
ous in  the  use  of  the  word  reasonably 1866 

is.  use  of  word  credible  In  instruction  In  defining  qualifloation  of 
witness,  not  prejudicial  error 1960 

6.  where  a  shipment  of  freight  was  received  July  8d,  but  did  not 

reach  consignee  for  a  month,  ruling  of  trial  court  in  refusing 
peremptory  instruction  asked  by  carrier  in  action  by  it  for  dam- 
ages, was  proper 1894 

7.  failure  of  trial  court  to  instruct  jury  as  to  plea  that  appellee  failed 

to  take  invoice  of  his  stock,  can  not  be  complained  of  where  no 
proof  was  offered  in  support  of  this  allegation 1861 

5,  in  an  action  for  damages  for  personal  injuries  where  the  accident 

resulted  from  the  plaintiff's  own  carelessness,  a  peremptory  in- 
struction was  authorized 1898 

9.  in  an  action  for  damages  for  personal  Injuries,  the  words  'includ- 
ing any  loss  of  time  on  account  thereof,  and  expenses  incurred 
in  obtaining  medical  attention."  did  not  contravene  rule  that 
special  damages  must  be  specially  pleaded 1490 
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IFSTRUCTIONS-Continued.  Page^ 

10.  Id  action  against  bank  for  fraud  in  sale  of  its  stock,  instraetlon 

erroneous  wiiich  ctiarsed  nlaintiff  with  any  knowledge  agent  had, 
wlien  he  alleged  he  relied  on  representations  of  bank's  agent    . .  ■  144^^ 

11.  instraetlon  upon  voluntary  manslaughter  not  erroneous  in  prose- 

cution for  murder  where  evidence  was  circumstantial,  because  the 
Jury  should  be  instructed  on  every  phase  of  the  law 1604 

18.  an  instruction  in  an  action  to  recover  for  legal  services,  which  told 
the  jury  to  *'find  a  verdict  for  plaintiff  in  a  sum  of  the  reasona- 
ble value  of  his  services*'  was  prejudicial  where  it  was  alleged 
that  the  action  was  not  prosecuted  to  a  successful  termination  .  160& 

18.  where  defense  is  made  thiit  in  cutting  at  one  he  cut  another  acci- 
dentally, instruction  should  be  given  that  If  he  so  struck  in  self- 
defense  can  not  lie  held  for  maliciously  stabbing  another    1587 

14.  an  instruction  erroneous  in  action  for  Injuries  sustained  by  defec- 
tive platform,  which  denies  right  of  recovery  if  servant  had  equal 
means  with  master  of  knowing  that  platform  had  been  con- 
structed in  safe  manner 1006 

16.  in  action  by  seller  to  recover  goods  sold  upon  faith  of  statement  of 

purchaser  as  to  his  insolvency,  the  purchaser  soon  thereafter 
becoming  a  bankrupt,  in  acDlon  by  seller  to  retake  the  goods  by 
attachment,  peremptory  instruction  to  find  for  purchasers,  errone- 
ous   1016 

10.  error  in  trial  for  damages  for  court  to  Instruct  jury  thai  fee  paid 
in  recovering  property  could  be  allowed  in  estimating  damages..  1006 

17.  the  use  of  the  word  '•skillful"  did  not  add  new  meaning  in  defin- 

ing character  of  care,  but  only  required  such  care  as  Is  exercised 
by  ordinary  men  in  the  business  in  which  they  are  engaged. .   ..  .1686 

18.  instruction    authorizing    punitive    damages    proper,    where    one 

driving  delivery  wagon  after  dark  was  struck  by  street  car  in 
narrow  street  without  warning  from  motorman 10» 

19.  the  use  of  the  word  "skillful"  in  defining  the  character  of  care 

which  should  be  exercised  by  those  in  charge  of  persons  engaged 
in  occupations  such  as  the  operation  of  trains,  did  not  add  n  new 
and  distinct  meaning,  but  only  required  such  care  as  is  exercised 
by  ordinary  men  in  the  business  in  which  they  are  engaged,  and 
an  instruction  c  ontaining  it  can  not  be  said  to  be  erroneous, 
although  it  would  have  been  better  to  have  conformed  to  the  or- 
dinary definition 1080 

80.  in  action   against  railroad   for   damages   by  passenger  who  left 

seat  and  went  to  car  door  before  train  stopped,  jury  should' have 
been  instructed  that  if  that  fact  appeared,  they  should  find  for  de> 
fendant 1785 

81.  In  action  for  damages,  where  contributory  negligence  was  affirm- 

atively pleadad  and  therr  was  evidence  supporting  such,  plea,  an 

instruction  based  on  such  defense  should  have  been  given 1706 

88.  in  action  against  railroad  company  for  injuries,  by  being  struck 
by  door  of  refrigerator  car,  there  should  have  been  an  instruction 
as  to  exercise  of  reasonable  care  by  the  company,  and  that  If 
agents  failed  to  w<krn  person  injured,  company  was  guilty  of 
negligence 1766 

83.  an   instruction  using  the  word  skillful  in  defining  ordinary  care 

and  negligence,  was  not  objectionable  in  action  to  recover  for  in- 
juries by  a  falling  t-elephone  pole,  the  business  of  operating  fran- 
chise on  public  highway  requiring  certain  skill  and  prudence — 1848 

84.  instruction  misleading  where  the  elements  of  affray,  sudden  heat 

and  passion  and  provocation  were  omitted 1988 

86.  the  omission  of  the  words  "either  real  or  apparent"  in  a  prose- 
cution, prejudicial .1888 

86.  instruction  erroneous  which  told  the  jury  they  should  find  for  de- 

fendant except  they  believed  it  knew  of  peril  of  appellee,  In  action 
against  railroad  for  damages — 1988 

87.  in  civil  cases  circuit  court  not  required  to  give  the  whole  law  of 

the  case,  it  being  incumbent  upon  litigants  to  ask  such  instruc- 
tions as  they  deem  proper 8008 

88.  in  an  action  to  recover  damages  resulting  from  going  into  a  ware- 

house, instructions  were  erroneous  which  permitted  a  recovery 
without  regard  to  plaintiff's  right  to  be  In  the  warehouse 8016 
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19.  Id  action  for  dauiages  suitoined  by  a  falling  wall,  the  evidence 
showing  the  place  not  to  be  safe,  which  fact  was  or  could  have 
been  known  by  the  master  and  was  unknown  to  the  plaintiff,  an 
instruction  should  have  been  given  embodying  this  view  of  the 
law 9000 

80.  where  one  was  Indicted  under  section  1160,  Kentucky  Statutes, 
for  willful  and  malicious  cutting  and  wounding,  an  Instruction 
to  the  jury  that  they  should  find  him  guilty  of  malicious  cutting 
if  the  9amo  was  done  *' feloniously  and  with  malice  aforethought,'^ 
was  erroneous,  and  an  Instruction  that  they  should  find  the  de- 
fendant guilty  of  cutting  in  sudden  heat  .and  passion  and  with- 
out previous  malice,  has  been  condemned  by  the  Court  of  Appeals 
because  it  does  not  follow  the  language  of  the  statute,  the  words 
"sudden  affray"  not  being  synonymous  with  the  words  "In  sud- 
den heat  and  passion" 8076 

91.  an  appellant  can  not  complain  of  the  failure  of  the  court  to  give 

an  instruction  of  its  theory  of  the  case,  where  it  did  not  offer  one.8067 

ZSi.  where  appellant  was  Injured  while  working  in  a  hole  where  dyna- 
mite had  been  left  by  other  workman,  of  which  he  was  ignorant, 
it  was  error  to  instruct  the  jury  that  he  could  not  recover  unless   ' 
the  appellee  or  its  agent  knew  or  could  have  known,  by  the  use  of 
ordinary  care,  that  the  dynamite  was  there 8188 

^.  the  ftvct  that  the  court  gave  th«  jury  an  additional  instruction  after 
defendant's  counsel  had  closed  the  argument,  while  to  be  con- 
demned is  not  a  reversible  error,  when  the  Instructilon  was  a 
proper  one  and  favorable  to  defendant,  and  especially  when  the 
court  offered  to  allow  counsel  for  defendant  to  reargue  the  in- 
structions, which  was  declined 8101 

-84.  in  an  action  by  a  servant  for  injury  caused  by  alleged  negligence 
of  the  master  in  fHillng  to  keep  pathway  clear  of  loose  stones, 
over  one  of  which  th«»  servnnt  stumbled  and  fell,  an  instruction 
to  thn  jury  thnr.  if  dnfenilant  permitted  the  pathway  to  be  ob- 
structed, and  thnti  such  obstruction  was  dangerous  and  because 
of  such  danger  he  was  injured  in  the  discharge  of  his  duty,  and 
that  it  was  liable  to  him  for  its  injury,  provided  he  did  not  know 
of  the  obstruction,  such  instruction  was  erroneous  because  it  im- 
posed on  the  master  the  duty  to  furnish  the  servant  a  safe  place 
to  work 8811 

36.  applying  the  principles  which  obtain  in  an  action  by  a  servant 
against  the  master  for  injury,  the  court  should  have  submitted 
to  the  jury,  in  addition  to  the  question  of  the  servant's  knowl- 
edge of  an  obstruction  which  resulted  In  his  injury,  the  inquiry 
whether  it  was  such  an  obvious  danger  as  that  he,  in  the  dis- 
charge of  his  service  with  ordinary  care,  must  have  seen  it  and 
known  of  it  8811 

^.  in  an  action  by  one  for  damages  against  a  ra'ilroad  company  for 
failing  to  stop  a  train  long  enough  to  enable  passenger  to  get  on 
it.  the  jury  was  authorized  to  award  such  damages  as  would  com- 
pensate the  person  for  lost  time,  expenses  incurred  and  discom- 
fort suffered,  in  failing  to  reach  destination   1 

Z7,  in  an  action  against  a  street  railwny  company  for  damages,  where 
it  was  averred  in  the  answer  that  the  injury  resulted  from  the 
mismanagement  of  a  horse  which  plaintiff  was  driving,  there 
should  have  been  an  Instruction  upon  contributory  negligence  .  ..8848 

88.  an  instruction  authorizing  punitive  damages  was  improper,  where 
the  record  fails  to  show  any  elements  of  conduct  on  the  part  of 
,     those  operating  the  street  car  which  justify  an  infliction  of  pun- 
ishment in  the  form  of  exemplary  damages 8848 

^.  where  one.  while  driving  a  wagon  which  was  struck  by  a  street 
car,  was  injured,  a  peremptory  instruction  for  the  defendant  was 
not  authorized  where  the  evidence  tended  to  establish  negligence 
on  the  part  of  those  in  charge  of  the  car 8848 

40.  where  the  bill  of  exceptions  shows  no  objection  by  plaintiff  to  in- 
structions offered  by  defendant,  and  no  exceptions  to  the  action 
of  the  court  in  giving  them,  there  is  no  ground  for  complaint 
against  the  action  of  the  c«)urt  in  giving  tnem,  espf  dally  where 
the  plaintiff's  action  was  not  prejudied  by  the  instructions 8800 
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41.  upon  the  trial  of  exceptions  to  commissioners  fixing  damages  for 

right  of  way,  an  Instruction  which  told  the  jury  to  find  the  actual 
value  of  the  ground  taken,  and  in  addition  thereto  damages  to 
remaining  part  of  farm,  properly  direct  the  jury  as  to  how  total 
damages  should  be  ascertained S8Q& 

42.  where  a  section  hand  with  a  white  lantern,  which  appears  to  be 

a  signal  that  a  train  may  proceed,  lay  on  the  track  and  went  to 
sleep  and  was  injured  by  a  passing  train,  a  peremptory  instruc- 
tion should  be  given  to  find  for  the  railroad  company  in  an  action 

against  it  for  the  injury 22SX^ 

48.  in  action  for  damage's  for  failure  to  carry  out  contract  for  cntting 
of  cross  ties,  instruction  authorizing  full  payment  of  contract 

price  of  ties  cut  by  other  parties  erroneous 9S0(^ 

INSURANCE— 

1.  demand  by  agent  for  payment  of  note,  accompanied  by  certiflcat<e 
of  health  to  be  sigUMd  by  insured,  was  sufficient  notice  to  insured 
that  company  oonnidered  policy  forfeited . .    .  1148^ 

8.  there  was  not  a  waiver  of  right  of  forfeiture  by  company  by  ac- 
cepting note,  but  mei'ely  postponement  of  exercise  of  that  right 
during  period  covered  by  note,  which  did  not  prejudice  right  of 
company  to  consider  policy  void  for  nonpayment  of  note  at  ma- 
tmrity 114a 

8.  insured  can  not  complain  of  delay  of  company  in  rejecting  appli- 
cation for  restoration  of  policy 114J> 

4.  note  executed  for  premium  on  policy  which  provides  for  forfeiture 
of  policy  if  note  is  not  paid  at  maturity,  is  not  a  contract  within 
meaning  of  statute  which  requires  contract  or  agreement  to  be 
expressed  in  the  policy,  and  such  notes  need  not  be  attached  to 
policy  to  be  valid 114* 

6.  in  action  to  recover  on  policy  of  life  Insurance,  the  verdict  not 
being  against  the  weight  of  evidence  and  no  exception  taken  to 
the  instructions,  judgment  in  favor  of  plaintiff  will  not  be  dis- 
turbed  1806 

6.  where  insurance  company  paid  amount  of  policy  with  full  knowl- 

edge of  the  alleged  fraud  and  deceit  In  the  procurement  of  the 
policy,  its  action  was  a  ratification  of  the  original  contract  of  in- 
surance   121J> 

7.  where,  by  the  terms  of  an   insurance  policy,  it  should  lapse  upon 

default  of  any  payment,  but  after  three  annual  payments,  upon 
demand  within  six  mouths  with  the  surrender  of  the  policy,  a 
nonpartioipatlng  paid-up  policy  for  a  certain  part  of  the  policy 
will  be  issued,  time  is  not  of  the  essence  of  a  contract;  and  if  the 
insured  surrenders  the  policy  within  a  reasonable  time  and  makes 
demand,  he  will  he  entitled  to  receive  a  paid-up  policy 1387 

8.  where  policy  provided  it  should  not  lapse  upon  default  of  any  pay- 

ment, but  after  three  annual  payments  a  nonpartioipating  paid- 
up  policy  would  be  issued,  time  is  not  of  the  essence  of  the  con- 
tract; and  if  Insured  surrenders  policy  within  reasonable  time 
ho  is  entitled  to  paid-up  policy 1397 

9.  in  action  on  policy  of  insurance,  not  error  to  set  aside  judgment 

during  tenn  and  after  the  expiration  of  three  days,  there  being 
no  question  of  fact  nor  v**rdict  of  jury,  question  being  governed 
by  common  law  rule  giving  courts  control  over  their  judgments 
during  the  term  Ht  which  they  are  rendered ...  . .  1851 

10.  where  policy  was  volunttirily  taken  by  husband  for  l)eneflt  of  wife 

who  was  dependent  upon  him  for  support,  and  who  had  insur- 
able interest  in  his  life,  contract  can  not  be  regarded  as  within* 
the  rule  nrohibiting  the  wagering  of  policies ...  1865 

11.  officials  of  a  fire  insurance  company  in  absence  of  power  conferred 

upon  them  by  charter  to  fix  salaries,  have  no  power  to  fix  com- 
pensation of  officer  of  company —  187& 

19.  in  an  action  to  recover  upon  a  policy  of  insurance,  the  fact  that 
the  Insured  took  his  own  life  while  insane  is  not  a  defense,  where 
there  was  no  provision  In  the  policy  that  it  should  not  be  paid  in 
the  event  the  insured  took  his  own  life  while  insane 1610 
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18.  where,  subsequent  to  the  taking  out  of  a  policy  of  insurance,  a  by- 
law was  adopted  by  the  company  providing  that  in  case  of  sui- 
cide, voluntary  or  involuntary,  whether  suon  member  should  be 
sane  or  insane,  the  amount  to  be  paid  should  be  a  sum  in  pro- 
portion to  the  whole  amount  as  the  matured  life  expectancy 
might  be  to  the  entire  expectancy  at  the  date  of  admission,  such 
by  law  can  not  affect  the  policy  where  it  was  never  attached  to 
the  certificate  of  membership  in  a  fraternal  order,  as  provided  by 
section  679  of  Kentucky  Statutes 1610 

14.  upon  an  averment  in  a  pleading  that  the  insured  was  insane  at 
the  time  he  took  his  own  life,  it  was  error  to  sustain  a  demurrer 
to  such  pleading,  because  the  question  as  to  whether  the  insured 
was  sane  or  insane  at  the  time  he  took  his  life  was  one  of  fact, 
and  should  have  gone  to  the  jury  under  proper  instructions 1510 

16.  where  insurance  policy  was  without  consideration,   one  paying 

premiums  entitled  to  recover  them 1650 

16.  where  applicant  for  insurance  stated  that  his  occupation  was  that 

of  retail  proprietor,  and  policy  was  contested  because  he  was  also 
lumberman,  that  fact  did  not  affect  policy  in  the  absence  of  aver- 
ment that  disease  was  brought  on  by  reason  of  occupation  of 
lumberman,  or  that  company  would  not  have  taken  the  risk  had 
it  known  that  applicant  was  engaged  in  such  other  business 14S6 

17.  where  there  wae  no  proof  in  an  action  upon  an  oral  agreement  of 

insuranoe  as  to  which  company  the  risk  should  be  placed  in,  the 
contract  fails  for  lack  of  Identity 1497 

18.  in  action  to  recover  upon  policy  of  insurance  there  was  no  neces- 

sity of  proofs  of  loss  where  the  company  by  pleading  and  proof, 
denied  liability  from  date  of  fire  to  time  of  trial 1501 

19.  a  by-law  adopted  subsequent  to  the  issual  of  a  policy  of  Insuranoe 

changing  the  form  of  contract  can  not  affect  the  policy  where  it 
was  not  attached  to  the  certificate  of  membership  in  a  fraternal 
order,  as  provided  by  section  679,  Kentucky  Statutes 1600 

80.  in  an  action  upon  a  policy  of  insurance  it  was  error  to  sustain  a 

demurrer  to  a  pleading  interposing  a  defense  of  insanity,  such  a 
question  being  one  of  fact  that  should  go  to  the  jury 1609 

81.  the  fact  that  insured  took  his  own  life  while  insane,  no  defense  in 

action  on  the  policy  where  there  was  no  provision  in  policy  that 
it  should  not  be  paid  if  holder  took  his  lite  while  insane 1600 

88.  where  insurance  policy  provided  that  it  should  nor  cover  loss  by 
suicide,  whether  sane  or  insane,  and  the  petition  alleged  that  at 
the  time  of  his  death  insured  had  not  sufficient  mind  to  under- 
stand that  he  was  taking  his  own  life,  a  verdict  upholding  the 
policy  will  not  be  disturbed,  it  being  the  province  of  the  jury  to 
determine  the  questions  Involved 1604 

88.  insurance  company  can  not  be  said  to  be  insolvent  where  it  was 
an  assessment  company  and  its  only  assets  were  the  agreements 
to  pay  losses  of  fellow  memloers,  and  when  upon  going  into  liqui- 
dation it  possessed  all  that  it  ever  possessed 1680 

84.  where  assessment  Insurance  company  failed  to  list  Its  property  for 
taxation,  action  for  enforcement  of  poyment  of  ttixes  proper  under 
sections  171,  172  and  174  of  the  Constitution  ...  1697 

86.  where  it  was  not  shown  upon  trial  that  unsoundness  of  health 
occurred  between  appliontion  and  medical  examination  and  de- 
livery of  policy,  the  provision  that  "unless  upon  the  date  of  de- 
livery the  Insured  is  alive  and  in  sound  health,"  is  not  available 
and  the  company  must  rely  upon  statements  in  application  ..    ..  1748 

86.  by  section  1403,  Kentucky  Statutes,  proceeds  of  policy  of  insurance 

became  chargeable  with  the  debts  of  the  Insured  and  the  heirs  at 
law  took  no  title  to  it  except  subject  to  the  provisions  of  the 
statute 1876 

87.  assignment  of  policy  of  insurance  will   not  be  upheld  where  proof 

showed  one  not  In  condition  of  mind  to  know  what  he  was  doing.  1945 

88.  where  insurance  policy  providing  for  a  surrender  was  assigned  to 

infants,  the  fact  that  they  were  infants  did  not  change  rule  laps- 
ing the  policy,  and  they  were  not  entitled  to  wait  five  years  after 

becoming  of  age  to  sue  for  the  amount  due  on  the  policy 199& 

29.  where  by  terms  of  policy  apnlicatlon  for  extended  insurance  must 
be  made  and  policy  surrendered  In  order  to  obtain  paid-up  policy, 
application  and  surrender  of  policy  is  conditioned  precedent  to 
issual  of  paid-up  insurance 1999 
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^.  wbere  an  application  for  insuranoe  contained  proTlslon  that  policy 
should  not  take  effect  until  first  premium  shall  be  paid  during 
the  continuane  of  the  good  health  of  the  applicant,  applicant  was 
killed  before  the  delivery  of  the  policy,  in  an  action  by  the  per- 
sonal representative,  it  appearing  that  the  agent  without  au- 
thority of  the  company  agreed  that  if  applicant  would  take  the 
insuranoe  he  would  hold  the  policy  until  a  certain  date  when 
premium  would  be  paid,  such  agreement  was  not  sufficient  to 

waive  prepayment S068 

81.  contract  of  insurance  not  being  Kentucky  contract  not  affected  by 

the  provision  of  our  statute    . .  ...  2064 

89.  by  section  639,  Kentucky  Statutes,  it  is  provided  that  all  state- 
ments in  an  application  for  insurance  shall  be  deemed  and  held 
representations  and  not  warranties,  and  thot  no  representation, 
unless  material  or  fraudulent,  shall  pri'vent  recovery  on  the  pol- 
icy; and  where  an  agent  knew  all  of  the  fncts  as  to  the  condition 
of  property,  it  can  not  be  said  an  applicant  was  guilty  of  fraud  in 

making  statements  with  reference  to  it    2240 

88.  in  an  action  upon  an  iusurnnce  policy  where  it  appears  that  such 
representations  as  the  applicant  made  were  not  fraudulent,  but 
were  made  on  the  advice  of  the  soliciting  agent,  a  judgment 

against  the  company  will  not  be  disturbed 2240 

84.  an  insurance  company  has  no  right  to  change  from   one  mortality 

table  to  snother  so  as  to  affect  contracts  made  prior  to  the  change. 2251 
86.  it  must  be  presumed  that  policy  of  insurance  issued  in  this  state, 

was  procured  with  reference  to  the  law  as  it  then  stood 2806 

86.  where  life  Insurance  is  made  payable  to  wife  and  children  of  in- 
sured, as  to  them  it  should  be  regarded  in  the  light  of  a  testa- 
mentary provision  rather  than  a  contract,  and  such  policy  should 
be  construed  as  far  as  possible  under  the  statutes  applicable  to 

devis«*8  by  will .2806 

JOINT  TORT  FEA.SOUS— 

the  fact  that  an  action  was  dismissed  without  prejudioe  against  one 
defendant,  in  consideration  of  1 1.000 as  part  compeusiition  for  the 
damages  sought  t6  be  reoovernd.  does  not  bar  recovery  against 

another  defendant  for  u  sum  sufUcient  to  make  full  recovery 9086 

JUDICIAL  OFFICER— 

while  the  rule  is  well  settled  that  a  judicial  officer  will  be  protected 
from  damages  for  err<meous  exercise  of  judgment,  yet  where  he 
acts  corruptly  or  maliciously  his  office  is  no  protection  to  him  .  ..1798 
JUDICIAL  SALES— 

1.  purchaser  at  judicial  sale  bound  by  the  rule  of  caveat  emptor 1418 

9.  where  lands  sold  at  judicial  sale  under  order  requiring  proceeds  to 
be  re- invested,  it  was  error  to  order  proceeds  belonging  to  infant 

to  be  paid  to  trustee 1418 

8.  sale  should  be  set  aside  where  there  was  no  service  of  process 1546 

JUDGMENTS- 

1.  judgment  of  circuit  court  in   an  action  by  holder  of  claim  for  the 

construction  of  a  public  school  building  against  the  trustees  in 
their  corporate  capriolfc.v.  upholding  the  claim  and  placing  build- 
ing in  hands  of  rnceiver  is  not  void,  the  court  having  jurisdiction 
of  both  the  parties  and  the  subject-matter,  and  the  judgment 
never  having  been  vacated,  modified  or  reversed,  is  binding 
though  it  may  have  been  erroneous 1227 

2.  judgment  in  action  for  trespass  may  be  pleaded  as  res  adjudicata 

in  equitable  aGti>)n  to  enjoin  defendant  from  removing  fencing 

and  interfering  with  use  of  land  in  controversy. . .  1806 

8.  Court  of  Appeals  where  judgment  excessive,  can  not  grant  remit- 
titur or  reduce  amount:  it  must  either  reverse  or  affirm 1418 

4.  judgment  awarding   damages  for  seizure  of  property  for  school 

taxation  will  not  he  disturbed  where  it  appears  that  person  whose 
property  was  seized  was  not  a  resident  of  the  district.   1821 

5.  where,  upon  return  of  case  to  lower  court  it  was  tried  in  conform- 

ity to  rule  laid  down  by  Court  of  Appeals,  its  finding  will  not  be 
disturbed 1747 

6.  judgment  will  not  be  disturbed  where  the  bill  of  exceptions  as  to 

the  admission  of  certain  evidence  was  silent,  and  where  the  in- 
structions fairly  submitted  the  question 1749 
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7.  jadirment  orderinff  sale  of  land  to  pay  lien  debts  will  not  be  dis- 

turbed where  It  doen  not  appear  that  it  can  not  be  adyantageously 
divided 18M 

8.  where  the  jury  had  not  the  required  number,  no  objeotion  being 

made  during  the  trial,  nor  made  the  subjeot  of  ground  for  new 

trial,  judgment  will  not  be  disturbed 1016 

JURISDICTION-- 

1.  the  Court  of  Appeals  has  jurisdiction  of  an  appeal  from  a  judg- 
ment enforcing  a  lien  on  real  estate  regardless  of  the  amount  in 
controversy 1261 

9.  in  questions  involving  taxation,  the  Court  of  Appeals  has  jurisdic- 

tion, no  matter  how  small  may  be  the  amount  involved 1521 

8.  under  section  950,   Kentucky  Statutes,   amount   in   controversy 

must  be  1^00,  exclusive  of  interest  and  costs,  to  give  Court  of 
Appeals  jurisdiction    1689 

4.  in  action  to  enforce  Hen  upon  real  estate,  Court  of  Appeals  will 
take  jurisdiction  without  regard  to  amount  in  controversy 1777 

6.  error  to  overrule  demurrer  to  answer  of  foreign  railroad  company 
setting  up  plea  as  to  jurisdiction,  where  the  action  was  against 
the  company  and  two  of  its  employes,  on  the  groiind  that  in  a 
former  action  against  the  company  alone,  after  the  case  was  trans- 
ferred to  the  Federal  court,  the  action  was  dismissed 2010 

6.  by  section  950,  Kentucky  Statutes,  an  appeal  will  not  lie  to  the 
Court  of  Appeals  where  the  amount  of  the  controversy  is  less 

than  i'200  excluElve  of  interest  and  costs 8049 

JURISDlCTIUN  OF  COUNTY  COURT?^- 

1.  by  section  87,  Kentucky  Statutes,  county  courts  have  jurisdiction 

to  direct  assignee  to   sell  land  assigned  to  him  for  payment  of 
debts 1878 

2.  In  an  action  by  the  auditor's  agent  seeking  to  collect  taxes  on  per- 

sonalty, a  judgment  of  the  lower  court  dismissing  the  petition, 
where  it  appears  that  the  county  court  found  there  was  no  omis- 
sion to  assessed  property,  was  proper.  By  stJitute  the  appeal  from 
the  judgment  of  the  countv  court  Is  limited  to  cases  where  the 
county  court  determined  whether  or  not  the  property  Is  liable. 
The  circuit  court  has  no  original  jurisdiction  to  assess  property .  1927 
KENTUCKY  STATUTES- 

1.  sectlcm  4-224 91 16 

9.  section  11«6 9087 

3    section  4443 9004 

4.  section  4341 2100 

6.  section  41 18 9199 

6.  sections  P76,  4188,  4169 9198 

7.  section  489 9187 

8.  section  4419 9168 

9.  sentionll 2176 

10.  section  8187 9186 

11.  Constitution,  section  170 9196 

12.  Civil  Code,  section  90  2181 

18.  Civil  Code,  sections  129,  180,  131 2085 

14.  Hewitt  Act  of  1886 9196 

15.  act  March  31,  1900     9101 

16.  chapter  797,  acts  1869-70 9149 

LANDLORD  AND  TENANT- 

1.  It  Is  as  much  the  duty  of  tenant  to  take  notice  of  dangerous  con- 
dition of  house  as  landlord 1409 

9.  where  his  house  collapsed  and  fell,  tenant  can  not  recover  of  his 
landlord  damages  for  the  destruction  of  his  property 1409 

8.  personal   notice  to  tenant  to  quit  where  contract  of  tenancy  pro- 

vided that  if  premises  were  sold  by  certain  time  and  that  upon  a 
certain  date  notice  should  be  given  that  possession  was  desired, 

sufficient 1646 

LANDS- 

1.  patent  Issued  by  Commonwealth  void  where  It  embraces  lands 
previously  patented  to  another 1999 

9.  senior  patentee  not  affected  In  action  to  subject  lands  embraced  in 

his  patent  to  debts  of  junior  patentee  where  he  was  not  made  a 
party 1999 
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8.  in  controversy  between  one  who  claims  title  under  grantee  from 
Commonwealth  and  those  who  claim  under  grantee  by  patent, 
where  poftst'sslon  was  shown  by  latter,  failure  to  show  possession 
for  flft*H<n  ynars  defeats  claim 1299 

4.  possession  will   not  be  disturbed  where  exercised  since  1875  and 

has  been  continuous  for  more  than  fifteen  years 1389 

5.  where  vendors  were  simple  and  ii^norantof  their  rights,  and  testi- 

fied that  they  only  intended  to  convev  dower  inherited  from  their 
deceased  sister,  and  the  clerk  who  took  the  acknowledgment  testi- 
fied that  the  deed  only  mentioned  the  dower  tract,  the  oriKinal 
deed  not  being  produced,  the  circumstances  show  such  fraud  in 
the  procurement  of  the  conveyance,  as  made  it  duty  of  chancellor, 
to  set  it  aside 1367 

6.  adverse  and  actual  possession  of  land  for  more  than  thirty  years 

will  avail  in  an  action  of  ejec'^ment  where  the  adverse  party  shows 
no  title  from  Commonwealth ,     1516 

7.  where  conveyances  by  husband  show  conversion  of  wife's  estate 

and  reduction  to  possession  by  husband,  couit  of  equity  will  not 
interpose  to  exclusion  of  husband's  creditors 1610 

8.  where  true  consideration  not  recited  in  deed,  purchaser  entitled  to 

have  title  cleared  of  cloud  in  an  action  to  recover  on  not  affeot- 
ingit 1689 

9.  where  one  entered  land  for  the  purpose  of  holding  it  as  long  as  he 

could  he  was  not  entitled  to  lien  for  improvements 1787 

10.  occupant  having  lived  on  the  land  for  more  than  fifteen  years,  the 

Eurchaser  claiming  that  the  use  was  permissive,  the  case  should 
ave  been  submitted  to  a  jury 1789 

11.  a  judgment  awarding  land  to  heirs  was  proper  where  the  father, 

in  order  to  enforce  his  lien,  assigned  lien  notes  to  son-in-law, 
brought  suit  in  latter's  name,  had  land  sold  and  deed  made  to 
son-in  law.  who  knew  nothing  of  the  proceedings  and  never  had 
possession  of  land 1799 

12.  mistake  in  boundary  of  land  can  not  have  effect  of  vesting  greater 

amount  of  land  than  was  intended 1869 

18.  error  to  adjudge  that  under  Weissinger  Act  husband  had  right  to 
dispose  of  his  property  in  fraud  of  wife's  marital  rights 1945 

14.  an  action  under  pectlon  11,  l^entucky   St4itutes,  to  quiet  title  to 

land  is  demurrable,  which  falls  to  allege  that  the  plaintiffs  are  in 
possession  thereof 2176 

15.  it   was  error  to  sustain  a  demurrer  to  an  action  alleging  owner- 

ship of  land,  «nd  that  defendants  were  desti^oying  the  timber  and 
marked  corners  thereof,  as  trespass  to  laud  can  be  maintained 
without  actual  possession 2176 

LEGITIMACY  OF  CHILDREN— 

the  law  presuiiiPS  the  legitimacy  of  children,  and  the  burden  of  over- 
throwing that  presumption  rests  upon  the  party  claiming  the 
contrary 1354 

LESSOR  AND  LESSEK- 

1.  lessor  not  liable  for  failure  to  exerci.<«t»  ordinary  care  to  ascertain 

defect  in  boiler  at  the  time  of  le.-isc,  in  action  for  damages  l)y  em 
ploye  of  lessee,  who  was  neither  party  nor  privy  to  the  contract 
of  lease  ...  1892 

2.  lessor  of  steam  boiler  operated  under  exclusive  control  of  lessee, 

not  responsible  to  employe  of  lessee  for  injurien  resulting  from 
the  explosion  of  tlie  boiler,  where  lessor  made  no  fraudulent 
representations  ns  to  its  condition 1292 

LEVY  OF  kxeci:tio\- 

the  law  which  regards  the  .substance  rather  than  the  n.'^mc  of  things, 
it  is  hold  that  where  a  sheriff  erred  in  calling  an  interest  in  lands 
an  equity  of  redemption,  the  sale  will  be  upheld  where  the  de- 
fendant had  an  interest  in  the  laud  2357 

LIBEL- 

publication  in  newspaper  that  certn In  witnesses  were  on  their  way 
"where  they  will  testify  in  the  case  of  Powell  brothers  and  Frank 

Gay  for  burning  the  Powell  schoolhouse"  is  lil)elous 12S5 

LIENS- 

1.  lien  should  be  ad  lodged  In  favor  of  one  where  the  assignment  was 
made  by  her  father  and  the  consideration  paid  by  him 1535 
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8.  the  faot  that  a  vendee  sold  lot  which  was  included  In  sale  under 
judgment,  does  not  entitle  purchaser  to  maintain  action  against 
one  who  was  only  made  a  party  for  the  purpose  of  requiring  him 
to  set  up  his  lien 1541 

8.  while  common-law  lien  is  a  personal  privilege  and  not  transfer- 
able, n  lien  acquired  by  advancements  to  a  Arm  of  tobacco  dealers 
is  an  equitable  lien  and  enforcible 1570 

4.  purchaser  of  land  notes  having  no  knowledge  of  lien  at  the  time 
he  bought  the  notes,  judgment  in  former  action  affecting  them 
can  have  no  force  as  to  him,  he  being  an  innocent  purchaser 
without  notice 1618. 

6.  where  evidence  is  conflicting  as  to  lien  it  will  not  be  upheld 1604 

6.  wife  properly  adjudged  a  lien  on  land  where  it  appeared  she  paid 

part  of  purchase  price 1710 

7.  upon  a  purchaw  of  land  at  sheriff's  sale,  upon  which  a  ditch  was 

dug  under  drainage  act,  purchaser  only  entitled  to  lien  for  con- 
struction of  ditch 2014 

8.  where  one  having  nn  assigned  note  remained  silent  as  to  having 

it,  and  made  no  claim  against  the  estate  in  a  suit  to  settle  it,  is 
limited  in  attempt  to  recover  against  the  legatees  of  the  estate 
and  has  no  lieu  against  the  estate SOSft 

9.  in  an  action  to  quiet  title  one  not  a  party  to  the  action  can  not  be 

affected 20S» 

10.  where  all  the  parties  had  actual  notice  of  a  mortgage  lien  on  land, 
the  lower  court  properly  set  aside  a  sale  to  them  and  rendered 
judgment  enforcing  the  mortgagee's  lien  and  a  resale  of  the  land 
therefor 2866. 

LIFE  INSURANCK— 

where  a  policy  of  insurance  contained  two  options,  the  first  being 
that  the  insured  should  be  enti^^^led  to  extended  insurance  for  the 
full  amount  for  a  definite  period,  or  second,  if  he  should  make 
demand  therefor  and  surrender  the  policy  within  six  months 
after  default,  he  would  be  entitled  to  paid  up  insurance  for  a 
stipulated  sum ;  having  failed  to  demand  paid  up  insurance,  and 
the  term  for  which  the  policy  was  continued  in  force  expiring 
before  the  insured's  death,  there  could  be  no  recovery,  the  policy 
havincr  lapsed  by  its  own  terms 8118. 

UMITATION-See  Bills  and  Notes- 

1.  claim  of  committee  of  imbecile  not  stale  when  not  within  statute 

of  limitation 1140 

2.  running  of  statute  will  not  be  suspended  in  favor  of  son,  where 

father  and  son  continue  to  reside  on  the  farm  for  many  years 
after  the  alleged  gift  of  the  father 1187 

3.  section  25H3.  Kentucky  Statutes,  does  not  apply  to  a  person  who 

became  a  nonresident  of  the  State  before  the  accrual  of  the  cause 
of  notion 1261 

4.  liability  of  surety  on  guardian's  bond,  is  discharged  by  the  lapse  of 

five  years  from  the  nate  the  ward  attains  the  age  of  twenty- one 

years,  without  suit  thereon 1851 

6.  dischnrgo  of  surety  and  his  devisees  from  liability  on  guardian's 
bond  by  reason  of  the  lapse  of  fivejears,  does  not  release  the  prin- 
cipal  1261 

6.  in  action  against  a  bank  for  damages  growing  out  of  sale  of  its 

stock,  plea  of  liniitntion  will  not  avail  where  it  is  not  shown  that 
person  had  actual  knowledge  of  condition  of  bank  ofter  purchase 
of  stock,  for  more  than  five  years  before  institution  of  action. ...  1440 

7.  in  action  to  recover  insurance  premiums,  limitation  will  not  avail 

where  fraud  could  not  have  been  discovered  by  means  of  ordinary 
diligence 1660 

8.  where  five  years  intervened  from  accnial  of  cause  of  notion  to  the 

day  next  preceding  institution  of  suit,  plea  of  statute  bar  against 
recovery 1781 

9.  where  action  was  finally  commenced  by  filing  amended  petition, 

running  of  st^itute  of  limitation  ceased 1846 

10.  in  action  to  enforce  lien  on  land  where  no  defense  was  interposed 
that  the  claim  had  not  been  verlfie<i  or  presented  to  assignee,  and 
where  limitation  was  not  relied  on,  too  late  to  set  up  plea  of 
limitation  after  final  judgment 187a 
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1.  lioense  properly  refuied  where  applicant  offered  no  proof  to  show 

that  he  was  druggist,  distiller  or  tavemkeeper  In  good  faith 165S 

2.  where  county  court  refused  liquor  license,  upon  appeal  to  circuit 

court  case  should  either  have  been  affirmed  or  remanded,  with 

instructions  to  grant  license 1568 

8.  license  to  retail  liquor  In  this  State  a  personal  prlyilege  and  au- 
thorities not  required  to  renew  it 1660 

4.  liquor  license  can  not  be  sold  for  debt^it  is  intangible  property 

without  vendible  value 1680 

liOOAL  OPTION- 

selling  whisky  on  a  steamboat  on  the  Ohio  river  at  a  town  or  district 
where  local  option  is  in  force,  is  a  violation  of  the  local  option 

law 9096 

liUNATICS- 

where  inquest  of  lunacy  was  void,  action  by  asylum   to  recover  for 

maintenance  can  not  be  nialntnlned 1846 

MALICIOUS  PROSECUTION- 

an  action  for  malicious  prosecution  may  be  brought  In  the  county  in 
which  the  act  complained  of  was  committed,  and  where  wrongful 
act  consisted  in  an  arrest  in  one  county  and  carrying  plaintiff 
through   another  county  into  a   third  one.    the  action  may  be 

brought  in  the  county  through  which  he  passed 1968 

MARRIAGE- 

1.  where  a  marriage  is  shown  in  fact  after  the  lapse  of  many  years, 

the  law  presumes  its  legality — 1866 

2.  where  n  former  wife  permitted  her  children  to  visit  her  former 

husband  and  his  wife,  and  was  never  known  to  deny  the  fact  that 
he  was  divorced  from  her  or  complain  of  his  subsequent  mar- 
riage, such  facts  create  a  strong  presumption  that  the  last  mar- 
riage was  legal 1S66 

■8.  the  law  supports  the  presumption  of  the  legal  dissolution  of  the    • 
first  marriage,  because  of   its  concern   for  the  logltlmncy  of  its 
offspring,  for  the   integrity  of  the  family  and  the  policy  that 

favors  the  capacity  of  inheritance 1866 

4.  where  antenuptial  contract  contained  no  provision  that  a  son 
nafued  therein  should  be  i«iid  only  in  event  wife  survived  hus- 
band, death  of  wife  does  noc  bar  recovery 1680 

MARRIKD  WOMAN— 

1.  a  married  woman  who  signed  a  note  at  the  request  of  her  hus- 

band, and  gave  It  to  him  to  (Inlicer.  made  him  her  agent  and  she 
is  bound  by  his  represenr.atlons    ..  1800 

2.  whore  a  married  woman  was  Injured  by  the  negligence  of  another, 

the  same  criterion  in  an  action  for  damage  exists  as  to  her  as  to 

a  man  or  single  woman 1881 

8.  under  married  woman's  act  of  1894  all  of  the  estate  of  married 

woman  in  land  Is  separate  estate 1886 

MASTER  AND  SERVANT— 

1.  servant  has  right  to  rely  upon  master's  presumed  supeiior  knowl- 

edge   1888 

2.  where  engineer  could  have  stopped  train  in  given  distance,  but 

did  not  stop  It  unitl  it  had  run  twice  that  distance,  he  may  have 
made  n  mistake  of  judgment,  but  in  was  such  a  mistake  as  ren- 
dert*d  the  master  liable 1488 

8.  in  action  by  servant  to  recover  for  injuries  resulting  from  falling 
f r  tm  scaffold,  it  being  the  duty  of  the  master  to  furnish  safe  ap- 
pliances, servant  under  no  duty  to  discover  defect    1606 

4.  where  there  was  no  assurance  by  mast-erof  safety  of  place,  peremp- 
tory instruction  should  be  given  to  find  for  it  in  action  for  dam- 
ages to  servant  1655 

6.  master  noc  required  to  furnish  absolutely  safe  place,  but  servant 
must  assume  ordinary  risks  and  hazards  incident  to  his  work...  1686 

6.  the  master  is  required  to  use  ordinary  care  to  acquaint   himself 

with  the  condition  of  the  premises  on  which  he  sets  his  servant 
to  work     Mil 

7.  where  a  bobbin  girl,  who  was  not  a  fellow  servant  of  the  weavers, 

was  injured  by  a  l)obbin  bo3  in  an  insecure  place.  It  was  proper 
for  the  jury  to  determine  whether  she  should  be  regarded  as 
assuming  the  risk,  and  a  verdict  for  her  will  not  be  disturbed.... 2968 
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8.  Id  an  aoclon  by  a  servant  for  servioei  under  contract  with  appel- 
lant's general  manager,  the  evidence  showing  that  a  written  con- 
tract had  been  entex^  into  by  the  general  manager  with  the  ser- 
vant, she  was  entitled  to  recover  under  the  contract,  although 
she  had  been  discharged  by  the  company 2S&9^ 

0.  the  question  as  to  whether  a  motorman  in  charge  of  coal  cars, 

who  was  injured  while  operating  his  train  by  coming  in  contact 
with  a  car  that  he  had  dropped,  was  guilty  of  negligence  in  occu- 
pying a  front  seat  with  his  back  to  the  car  at  the  time  of  the 
accident,  was  for  the  jury,  and  their  finding  will  not  be  disturbed. 8870 

10.  servant  not  required  to  wait  until   the  end  of  his  term  before 

bringinff  suit  for  damages  on  account  of  his  discharge        8899^ 

11.  servants  In  charge  of  engine  in  railroad  yurd  owed  car  inspector 

duty  to  give  signals  of  approach  of  engine  on  track 2817 

MEASURE  OP  DAMAGES— 

1.  measure  of  damages  for  sale  of  defective  article  is  difference  in 

value  of  article  for  purpose  for  which  it  was  bought  and  as  it  in 
fact  was 1445. 

8.  in  action  for  damages  against  railroad  company  for  failure  to  erect 
depot  in  consideration  of  right  of  way,  measure  of  damufies  is  the 
difference  in  value  of  the  residue  of  the  land  after  the  conveyance 
of  right  of  way  if  depot  had  been  established,  and  the  fair  market 

value  of  such  residue  with  the  depot 8312 

MECHANIC'S  LIENS- 

materlal  men  have  no  lien  on  a  building  for  material  used  therein, 
where  the  cost  of  the  building  exceedeil  the  contract  price  which 
was  paid  in  full,  deducting  from  appellant's  claim  their  pro  rata 

of  such  excess    2107 

MISCONDUCT  OF  JUROR- 

question  of  misconduct  of  juror  raised  first  time  on  motion  for  new 
trial  will  not  be  considered  upon  appeal,  because  under  section 

[d81.  Criminal  Code,  it  is  not  subject  to  exception 1648 

MORTGAGES— 

1.  mortgage  by  husband  where  wife  did  not  join  not  valid  against 
subsequent  mortgage  where  wife  did  join 1488 

a.  where  court  is  in  doubt  as  to  whether  mortgage  genuine  or  fraud- 
ulent, judgment  upholding  it  will  not  be  disturbed 1668 

8.  in  a  mortgage  in  which  the  wife  joined,  the  expression  "as  iheir 
interest, ' '  conveys  everything 1804 

4.  the  imperative  language  of  a  mortgage  must  control 1804 

5.  in  action  to  enforce  mortgage  lien,  an  answer  to  which  no  reply 

was  filed,  setting  out  and  pleading  a  settlement,  did  not  limit 
right  of  plaintiff  to  personal  judgment,  for  reason  that  promise 
to  pay  the  di»bt  did  not  release  the  lien   .  , .     . .    1808 

6.  where  one  had  no  interest  in  land  during  life  of  his  mother,  as  he 

died  Ix'fore  she  did,  mortsage  l)y  hiiu  conveying  remainder  inter- 
est ini^ffecr unl  to  convey  any  interest  in  land 1960 

MORTGAGE  LIEXS- 

as  bntween  equities  that  which  is  prior  in  time  takes  precedence  over 
any  which  may  subsequently  be  created 8081 

MUNICIPAL  COHPORA'IIONS- 

1.  ihe  act  of  the  board  of  council  of  a  city  of  the  second  class  in  sub- 

mitting at  one  election,  to  the  voters  of  the  city,  three  ordinances 
for  issuing  bonds  of  the  city,  one  for  street  improvements,  one 
for  a  city  hospital,  and  one  for  a  mnrkethouse,  is  valid .8149 

2.  the  action  of  the  board  of  wifely  in  attempting  to  layoff  the  detec- 

tive and  police  forc«  of  a  city  for  fuur  days  in  each  month,  was 
an  ille^rul  and  void  act  . 2174 

3.  the  signing  of  t.he  pay  rolls  by  the  officers  improjjerly  suspended, 

doeri  not  fstop  i\wui  from  claiming  {>ay  for  the  time  suspended.  ,.8174 

4.  a  nev\'sp;vper  which  has  been  de>igunredas  the  official  newspaper  of 

a  city,  has  the  right  liy  numdamurs  no  compel  the  city  ofllcials  to 
publish  therein  notices  of  ihe  saleof  property  for  unpaid  tax  bills.8186 

5.  in  an  action  against  a  city  for  an    injury  by  an  obstruction  in  a 

street,  the  ab.«*enc*i  of  c«>nirihurory  negligence  need  not  l)«  stated 

in  the  petition,  that  l)eing  a  plea  that  is  due  from  the  defendant. 8189 

6.  the  fact  that  work  ordered   to   be  done   by  the  property  owners 

which  they  failed  to  do,  was  done  by  the  citv,  does  not  make  the 
city  the  agent  of  the  property  owners  and  the  city's  liability  for 
an  Injury  is  not  affected  thereby 8189i 
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MUBDER—                                                                                                      Page. 
In  a  prosecution  for  murder,  widow  of  the  deceased  who  was  also  the 
divorced  wife  of  the  accused,  was  a  oompt>tent  witness  against 
him  as  to  occurrences  subsequent  to  the  divorce 1964 

NATIONAL  BANKS— See  Taxation. 

NATURAL  GAS- 

owner  of  natural  gas  well  had  no  right  to  waste  it  for  purpose  of  in- 
juring competitor  in  business  where  such  waste  is  a  depletion  of 
common  source  of  supply 1381 

NEGLIQENCE- 

1.  there  can  be  no  recovery  for  injuries  resulting  from  fright  occa- 

sioned by  the  negligence  of  a  railroad  company  in  backing  its 
cars  off  its  track,  where  no  immediate  personal  Injury  or  trespass 
to  real  estate  resulted  and  no  breach  of  any  contractual  relation 
occurred 1150 

2.  negligence  of  those  in  charge  of  steam  boat  on  which  injured  pas- 

senger was  traveling  not  Imputed  to  passenger,  and  he  is  entitled 
to  recover  against  the  boat  on  account  of  its  negligence,  although 
another  passenger  was  mure  negligent  and  contributed  more  to 
the  collision 1887 

3.  in  action  for  injuries  resulting  from  collision  between  two  steim- 

hoatfl  because  of  negligence,  evidence,  though  conflicting,  suffi- 
f'Wnt  to  authorize  submission  to  jury 1887 

4.  where  one  saw  obstruction  in  public  street  previous  to  her  injury, 

she  was  not  guilty  of  contributory  negligence  in  passing  street  at 
another  time  on  a  cloudy  morning  at  6:80  o'clock,  having  in 
mind  condition  of  a  sister  who  was  dangerously  sick 1838 

6.  it  is  not  negligence  per  se.  to  operate  a  dangerous  machine  in  the 
only  way  provided  to  operate  it.    An  act  may  be  dangerous,  yet 

not  at  all  negligent 8270 

NEW  COUNTY- 

1.  an  act  creating  a  new  county  must  be  treated  like  a  patent  and 
will  not  be  rejected  as  void  because  of  a  mistake  in  one  of  the 
calls  — ._ 

9.  the  provisions  of  sections  68  and  64  of  the  Constitution  must  be 
strictly  complied  with  in  the  formation  of  a  new  county;  if  any 
of  these  conditions  are  wanting,  the  act  is  violative  of  the  Con- 
stitution  L 

8.  any  county  whose  rights  are  affected  by  an  act  creating  a  new 
county,  or  any  taxpayer  of  such  county  may  complain  and  insist 
upon  the  constitutional  protection  against  the  Increased  burdens 

which  the  new  county  may  entail 

NEW  TRIALS- 

i.  in  an  action  between  father  and  son  involving  qnestion  of  title,  a 
private  memorandum  book  In  the  handwriting  of  the  father,  con- 
taining admissions  damaging  to  his  contention  was  material 
evidence  when  discovered,  and  anthorized  the  granting  of  new 
trial 1188 

8.  entries  in  a  memorandum  book  showing  that  the  father  bad 
charged  the  son  with  expenses  of  operating  farm  in  oontroversy 
from  date  of  alleged  gift,  are  material  as  bearing  on  the  qnestion 
of  possession,  an  i  not  cumulative  within  meaning  of  rule  forbid- 
ding granting  of  new  trials  upon  discovery  of  cumulative  evi- 
dence   , 1187 

8.  section  714,  Civil  Code,  is  not  applicable  to  a  Judgment  in  a 
forcible  detainer  proceeding  ...  1800 

4.  in  action  for  personal  injuries  newly-discovered  evidence  going 
merely  to  extent  of  injuries  will  not  authorize  new  trial 1888 

6.  where  appellant  does  not  show  fihat  he  was  prejudiced  by  judg- 
ment, or  that  his  pleadings  and  proof  would  have  supported 
judgment,  judgment  refusing  new  trial  will  not  be  disturlbed  ...1676 

6.  upon  application  for  new  trial,  it  appearing  that  the  party  apply- 

ing lived  sixty  miles  from  courthouse  and  that  his  attorney  had 
died  without  his  knowledge,  error  to  sustain  demurrer  to  peti- 
tion setting  up  these  facts 1856 

7.  new  trial  should   be  granted  where  action  was  dismissed  after 

court  ha:)  stated  to  attorneys  that  case  should  remain  on  the 
docket  until  trial  of  another  case  upon  the  same  subject-matter, 
but  dismissed  the  action,  having  forgotten  the  making  of  such 
statement 1888 
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8.  where  no  motion  is  made  to  correct  a  judgment  as  required  by 

section  7A3,  Civil  Code,  tlie  Court  of  Appeals  is  without  power 
to  reverse  on  that  ground 8806 

9.  this  court  can  not  consider  alleged  errors  In  giving  or  refusing  in- 

structions, where  such  errors  are  not  complained  of  in  the  motion 

for  a  new  trial  . . 2086 

NONRESIDENTS-See  Taxation. 
NOTICE- 

1.  in  action  against  a  railroad  company  for  damages  error  to  sustain 
demurrer  to  petition  because  it  stated  no  written  notice  had  been 

given  to  bulM  division  fence 1684 

8.  no  notice  is  required  under  section  1700,  Kentucky  Statutes,  for 

the  construction  by  a  railroad  of  its  half  of  division  fence 1684 

8.  under  section  1791,  Kentucky  Statutes,  written  notice  is  only  re- 
quired for  the  purpose  of  putting  the  criminal  law  in  motion 1624 

NOTES  OF  EVIDENCE  BEFORE  GRAND  JURY- 

upon  the  trial  of  one  for  murder,  it  was  not  error  in  the  court  to 
overrule  his  motion  To  require  hlni  to  be  furnished  with  the  notes 
of  testimony  taken  before  the  grand  jury  which  indicted  him  ..  8214 
NUISANCES- 

1.  the  term  "nuisance"  has  a  well  deflned  legal  meaning,  and  a 
thing  can  not  be  declared  a  nuisiiuoe  which  is  not  a  nuisance  ..  ISU 

3.  cistern  from  hO  to  ]0t»  feet  from   highway  in  rear  of  distillery  was 

not  dangerous  per  se.  in  that  it  would  attract  animals 1688 

OFFICE  AND  OFFICERS-See  Schools- 

1.  one  elected  to  office  after  ordinance  fixing  salary  had  been  enacted, 

only  entitled  to  compensation  provided  for  by  it 1891 

2.  one  who  assumed  duties  of  office  upon   receiving  certificate  can 

not  be  said  to  be  mere  intruder  while  contest  is  pending,  and  au- 
ditor who  paid  his  salary  h»d  right  to  presume  that  he  was  legal 

officer  until  he  was  ousted  in  contest  proceeding ^ 1801 

8.  wher«  one  was  elected  to  office,  as  shown  by  face  of  retnirns,  as- 
sumed duties  and  received  salary  until  he  was  ousted,  recovery 
of  salary  lies  against  wrongful  holder  and  not  against  State 1891 

4.  it  wiuB  not  competent  for  either  the  legislature  to  change  the  law 

raising  the  minimum  of  salaries  to  be  allowed  county  superin- 
tendents, nor  for  the  fiscal  court  to  change  the  rate  per  capita 

fixed  during  the  term  of  those  who  were  In  office 8168 

6.  prior  to  the  amendment  of  section  4410.  Kentucky  Statutes,  the 
salary  of  oounty  superintendents  should  have  b(*en  fixed  at  not 
less  than  eight  nor  more  than  80  cents  for  each  pupil  child  re- 
ported, but  not  less  than  1800  nor  more  than  >l.f>(Ni  p^r  ypar 8168 

0.  under  Kentucky  Statutes,  section  8619,  a  marshal  of  a  city  of  the 

fifth  class  may  be  removed  at  any  time  without  notioe  or  hearing.  8806 
OFFICIAL  NEWSPAPER- 

1.  where  original  act  directed  that  official  newspaper  should  be  ap- 

pointed at  certain  time,  an  act  was  amended  so  as  to  make  ap- 
pointment for  one  year,  but  was  silent  as  to  time ;  the  construc- 
tion li  that  appointment  should  be  made  at  expiration  of  current 
term 1467 

8.  paper  containing  only  adrertifiements  and  notices  of  sales  of  real 

estate  not  paper  of  general  circulation 1664 

ORDINANCES- 

where  main  purpose  of  action  was  to  attack  validity  of  ordinance 
and  enjoin  judgment  of  police  court  upholding  it,  contention 
that  action  could  be  brought  only  in  court  which  rendered  the 
judgment  can  not  avail,  the  police  judge  having  no  civil  juris- 
diction  r.......   .  1818 

PARENT  AND  CHILD— 

under  section  2072,  Kentucky  Statutes,  providing  that  one  adopting 
child  shall  be  under  same  responsibilities  as  if  the  child  were  his 
own,  property  of  such  child  can  not  be  reached  by  creditors  of 
parent  on  the  ground  that  provision  for  maintenance  had  been 

l)orne  by  parents 1644 

PARTNERSHlP- 

1.  judgment  directing  sale  of  partnership  property  can  not  be  re- 
garded as  premature  where  nothing  appears  showing  that  such 
a  sale  will  result  in  injury  or  loss  to  the  firm,  and  where  such  a 
sale  is  necessary  to  settlement  of  partnership  affairs 1148 

8.  reports  of  mercantile  agencies  inadmissible  to  establish  existence 
of  partnership 1770 
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PAROL  DEDICATION- 

iD  ab»eDoe  of  showing  to  contrary,  parol  dedioation  was  presumed  to 
be  of  an  easement  only,  and  it  was  not  necessary  that  a  reverter 

should  have  been  provided  for  In  grant 1471 

PAROL  EVIDENCE- 

where  written  contract  lost,  parol  evidence  admissible  to  prove  its 

contents 148& 

PASSWAY- 

1.  measure  of  dnmaaes  for  obstruction  of  passway  Is  the  diminution, 

if  any,  of  the  value  of  the  house  and  land  during  time  of  obstruc- 
tion  180S 

2.  wneru  prlvuUf  passway  existed  for  forty  or  fifty  years,  error  to  sus- 

tain deniuiTer  to  pecition  in  action  for  damages  for  its  obstruc- 
tion, upon  the  idea  that  there  was  no  allegation  of  dedication ISW 

8.  where  continued  use  of  passway  was  for  sumeihing  like  half  a 
century,  burden  on  defendant  to  show  its  use  was  only  permissive.  1395 

4.  where,  in  a  sale  of  a  lot  the  deed  called  for  an  alley,  but  there  was 

in  fact  no  alley  at  the  point,  but  where'  one  w;is  used  for  ten 
years,  the  deed  calling  for  such  an  alley  amounted  to  a  dedica- 
tion for  that  purpose 1877 

PUBLIC  HIGHWYAS— 

where  dedioation  of  public  highway  was  accepted  by  public  one  not 
authorized  to  appropriate  it  to  his  own  use  where  abandonment 
was  but  temporary 1645 

PURCHASER- 

purchaser  of  real  property  must  take  notice  of  its  condition  as  is  dis- 
closed by  record 1583 

PUNITIVE  DAMAQES- 

where  it  is  sought  to  recover  both  punitive  and  compensatory  dam- 
ages, the  court  may  refuse  to  give  an  instruction  allowing  puni- 
tive damages  where  it  is  shown  that  compensatory  damages  only 
should  be  awarded S295 

QUALIFICATION  OF  JUROR- 

1.  it  was  not  an  abuse  of  discretion  for  the  court  to  discbarge  a  juror 

after  privy  examination,  not  In  the  presene  of  defendant  and  dis- 
charging him,  where  the  court  acted  upon  an  aflfidavic  filed  that 
the  juror,  who  had  been  accepted  but  not  sworn,  had  formed  or 
expressedan  opinion  in  the  case,  the  examination  being  with  the 
consent  of  the  attorneys  of  both  the  Commonwealth  and  the  de- 
fendant       2818 

2.  the  discharge  of  a  juror  in  a  criminal  case  he  had  been  sworn,  is 

not  an  error  under  section  i-81  of  the  Criminal  Code,  where  the 
court  was  satisfied,  after  privy  examination,  that  the  juror  was 

disqualified 2814 

RAILROADS- 

1.  grant  of  right  of  way  over  streets  of  a  city  to  trunk  railways  with- 

out previous  siile  not  violative  of  section  ltt4  of  the  Constitution .  1775 

2.  railwiiys,  whose  main  line,  connecting  towns,  cities  and  counties 

within  the  State  or  dififereni;  States  is  a  trunk  railway  within  the 
meaninj?  of  section  164  of  the  Constitution    1275 

5.  where  railroad  constructed   crossing  to  connect  parts   of    farm 

divided  by  road,  after  dei^ith  of  owner  of  farm  where  crossing  had 
been  used  35  years,  proper  for  court  to  adjudge  restoration  of 

crossing  after  removal  by  company 1807 

4.  verdict  for  IbuO  damages  not  excessive  where  railroad  built  a  rock 
wall  eight  feet  wide  and  fifteen  feet  high  in  a  street  sixty-five 
feet  wide,  where  obstruction  was  a  great  injury  to  abutting  prop- 
erty  1830 

6.  where  a  boy  nine  years  old  was  killed  by  a  rick  of  staves  knocked 

over  upon  him  by  a  car  that  had  been  derailed,  the  force  that 
killed  the  boy  came  from  the  car  and  the  company  is  liable 186D 

6.  in  action  for  damages  for  death  of  a  boy  by  a  railroad,  error  to 

prove  by  witness  that  engineer  said  in  answer  to  a  witness  who 
said  that  the  engine  could  have  been  stopped,  **well,  damn  it, 
that  won't  bring  the  boy  back."  because  the  answer  of  engineer 
was  a  statement  of  no  fact,  and  was  incompetent 1861 

7.  where  a  passenger  by  wrongful  act  of  the  company  is  compelled 

to  chose  between  leaving  the  train  while  it  is  moving  slowly  or 
submit  to  the  inconvenience  of  being  carried  by  station  where  he 
desires  to  stop,  company  liable  for  consequences  of  the  choice ..,.  1868- 
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8.  In  aotion  for  damaftefl,  although  there  was  tome  oonfllot  of  testi- 

mony, question  should  have  gone  to  jury ;  and  it  was  error  for 
court  to  peremptorily  instruct  it  to  find  for  company 1808 

9.  in  an  action  to  compel  one  to  execute  a  deed  to  a  strip  of  land  in 

consideration  of  the  building  of  a  line  of  railroad,  it  is  not  a  de- 
fense that  the  company  was  not  then  incorporated 1873 

10.  where  passenger  undertook  to  leaTe  train  at  water  tank  instead 

of  staiton,  the  carrier  undertook  the  same  degree  of  care  in  mak- 
ing the  stop  at  the  tank  that  he  would  hare  been  required  to  take 
at  the  station 1890 

11.  in  prosecution    again&t    railroad   company  for   discrimination, 

where  conductor  forced  colored  passenger  to  ride  in  baggage  oar, 
«  conductor  and  not  company  Tiolated  the  statute 1449 

18.  in  action  for  damages  against  a  railroad  because  conductor  shoved 
passenger  off  train,  where  such  person  went  two  miles  with  an 
escort  and  did  not  mention  such  treatment  of  conductor,  nor  at 
her  boarding  house  until  some  time  after  she  had  reached  it,  ren- 
ders story  improbable 1444 

18.  in  action  by  county  Affuinst  railroad  to  recover  value  of  rails  and 
ties  which  were  purchased  by  another  company  which  had  failed, 
where  no  breach  of  trust  occurred  in  the  transaction,  and  more 
than  twenty  years  elapsed,  it  was  barred  by  limitation IdCO 

14.  where  one  attempted  to  swing  upon  a  moving  train  and  was  in- 
jured, there  being  no  proof  of  negligence  upon  the  part  of  the 
servants  of  the  railroad  company,  a  peremptory  instruction  to 
find  for  the  railroad  was  proper 1628 

16.  in  action  for  mandamus  against  board  of  valuation  to  compel  cer- 
tiflcatiou  of  preportlonate  part  of  franchise  of  railway  company 
*  for  taxation,  the  action  being  by  a  couniiy  which  was  not  a  party 
to  fortner  action  where  question  was  not  decided,  error  to  dis- 
miss petition  1887 

16.  where  railroad  operates  its  trains  upon  another  line  under  con- 

tract by  which  it  pays  latter  so  much  a  year,  such  lease  is  a  fran- 
chise within  meaning  of  section  4081,  Kentucky  Statutes 1687 

17.  verdict  for  |I,9(K)  not  excessive  where  three  year-old  child  run  over 

and  killed  by  train  when  point  where  it  was  killed  could  be 
seen  from  direction  from  which  train  was  coming,  distance  of  460 
yards 1656 

18.  verdict  awarding  damages    authorised   where  a  brakeroan  was 

killed  by  a  backing  train,  while  attempting  to  connect  cars  at 
tht5  direction  of  the  conductor,  no  warning  having  been  given  by 
backing  train  .. .  ..  1686 

19.  railroad  guilty  of  negligence  for  not  Rlvinir  signal  at  crossing 

where  ordinance  of  clcy  requires  that  It  be  given 1548 

20.  where  passenger  was  compelled  by  conductor  to  leave  train  because 

she  had  neither  ticket  nor  money,  the  fact  that  she  had  purchased 
a  ticket,  but  gave  It  to  a  friend  who  failed  to  return  it  to  her, 
does  not  render  company  liable  for  action  of  conductor  In  put- 
ting her  off  train ,. .1700 

21.  where  brakeman   in   uncoupling  cars  by  direction  of  conductor, 

and  received  injuries  l^ecause  cars  were  negligently  set.  it  was 
negligence  for  which  the  company  is  liable :1712 

22.  where  brakeman  was  run  over  and  killed  by  dead  cars,  the  brakes 

not  having  been  set,  the  conduct  of  the  conductor'  in  not  setting 
thetn  Ko  as  to  keep  them  stationary  was  the  proximate  cause  of 
the  injury 1712 

28.  rallrmid  company  not  liable  for  injury  to  mere  trespasser  who 
was  injured  while  en  its  track,  his  presence  not  having  been  dis- 
covered In  time  to  avoid  the  injury 1762 

21.  in  action  for  damages  to  one  who  was  struck  by  train  at  crossing, 
where  the  particular  acts  of  negligence  were  not  set  out  In  peti- 
tion and  issue  was  joined  on  these  allegations  of  negligence,  the 
railroad  can  not  say  it  was  surprised  at  proof  which  tended  to 
show  that  the  train  was  run  carelessly  or  negligently,  there  being 
sufficient  notice  that  the  manner  of  operating  the  train  would  be 
brought  in  question  on  the  trial 1887 

vol.  25 -Part  II— 3 
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S6.  where  one  was  in  refrlflrenitor  cap  enffaged  In  cleaning  it  of  straw, 
;T«^         -«nd  was  injured  by  the  negli^nce  of  servant  of  employer,  the  evi- 
'Gcaee  authorizing  it  and  the  inRtruotlons  being  in  accordance 
>^lfli  the  law.  Judgment  for  l&OO  damages  will  not  be  disturbed  , .  1870 
96.  Yftilroad  company  incorporated   under  laws  of  foreign  State,  by 
complying  with  section  841.  Kentucky  Statutes,  does  not  become 
don)estic  corporation  so  as  to  prevent  it  from  removing  action  to 
Federal  court 1880 

27.  where  appellee  was  injured  by  running  over  a  torpedo  which  a 

servant  of  appellant  had  placed  on  the  track,  it  was  such  negli- 
gence as  entitled  him  to  recover 1916 

28.  where  child  was  trespasser  on  track  and  conductor  not  aware  of 

its  presence  on  track,  peremptory  instruction  authorized IfiSO 

20.  peremptory  instruction  to  fl|id  for  the  raili-oad  company  proper, 
where  evidence  showed  that  at  the  time  of  the  accident,  morning 
was  foggy,  and  where  accident  was  at  a  public  highway  afford- 
ing ample  space  to  walk  upon 1087 

80.  not  necessary  to  give  signal  where  there  is  no  crossing  and  no 

houses  where  people  are  likely  to  pass 1087 

^I.  verdict  for  S7.6(iO  against  a  railroad  will  not  be  disturbed  where 
one  was  run  over  by  engine,  he  being  fastened  to  the  track  by 
catching  his  heel  in  a  frog,  evidence  showing  negligence  in  suffer- 
ing danirerous  condition  of  frog  1069 

:82.  well-settled  rule  in   this  State  that  those  in  charge  of  trains  owe 

no  duty  to  trespasser  except  when  his  presence  is  discovered 1906 

<1I8.  the  fact  that  a  railroad  company  may  have  acquiesced  in  the  use 
of  its  track  by  pedestrians  does  not  amount  to  permission  or 

license  to  so  use  it 1006 

91.  one  who  was  walking  along  the  track  and  run  over  and  killed, 

fireman  and  engineer  being  in  their  places,  the  accident  not  hap- 

1K^         pening  in  any  town  or  city  and  presence  of  decedent  noc  being 

^^^        discovered   in  time  to  prevent  accident,  judgment  against  com- 

^  pany  erroneous 1005 

.14^-  where  a  railroad  was  proceeded  against  for  not  keeping  roadbed 
4.  In  order  pursuant  to  terms  of  lease,  it  is  entitled  to  recover  pro- 

;  rata  on  bonds  which  it  holds  against  the  leased  road 0061 

.  W.  where  a  passenger  has  a  ticket  for  one  station  and  is  put  off  by 
the  conductor  at  another  station,  he  is  entitled  to  recover  com- 
pensatory damages,  including  mortification  and  humiliation,  and 

a  verdict  for  I860  will  not  be  disturbed 9067 

^   ^.  the  court  did  not  err  in  allowing  the  defendant  to  file  an  amended 

plea  for  special  damages  during  the  trial 0067 

^  416.  one  who  enters  a  passenger  train  and  refuses  to  pay  fare  is  a  tres- 
passer, and  he  Is  none  the  less  a  trespasser  if  he  tenders  a  ticket 

which  the  conductor  Is  not  authorized  to  receive 2185 

9.  a  railroad  is  entitled  by  prescription  to  so  much  of  a  strip  of  land 
as  it  has  actually  useci  by  adverse  possession,  not  to  extend  beyond 
Its  line  of  fencing 8147 

40.  in  an  action  to  quiet  title  there  can  be  no  recovery  by  the  plain- 

tiff, in  the  absence  of  an  allegation  -  in  his  petition  that  he  Is  In 
possession  of  the  land  in  controversy 2147 

41.  a  rule  requiring  the  holder  of  a  return  excursion  ticket  to  identify 

herself  as  the  original  purchaser,  to  the  satisfaction  of  the  valid- 
ating agent  of  the  company  is  reasonable  and  based  upon  suffi- 
cient consideration 2154 

49.  the  railroad  company  was  entitled  to  an  instruction  to  the  jury  to 
decide  not  whether  they  believed  the  validating  agent  acted 
wrongfully  In  refusing  to  validate  the  ticket,  but  whether  the 

Sroof  of  the  identity  of  the  holder  was  such  as  would  have  satis- 
ed  the  mind  of  a  prudent  man  who  had  been  selected  to  pass 
upon  the  question 2166 

48.  where  the  train  did  not  stop  between  two  named  points,  there  can 
be  no  escape  from  the  conclusion  that  the  plaintiff  was  thrown 
from  the  car  by  some  of  the  trainmen  or  that  he  fell  off  while  in 
a  state  of  somnambulism 2180 

44.  the  instructions  to  the  jury  should  have  been  that  unless  they  be- 
lieved from  the  evidence  that  defendant's  employes  threw  plain- 
tiff from  the  train,  they  should  find  for  the  defendant 2181 
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46.  the  directors  of  a  railroad  ooninany  are  estopped  to  deny  that  the 
oomnany  is  incorporated,  and  a  surveyor  who  was  employed  by 
the  airectors  to  survey  the  right  of  way  may  maintain  an  action 
against  the  stockholders  for  the  amount  of  a  Judgment  he  has 
against  the  corporation 8191 

46.  in  an  action  against  a  railroad  company  for  destroying  a  crossing, 

it  is  not  necessary  for  the  plaintiff  to  allege  possession,  as  the 
action  may  be  maintained  for  its  injury  without  being  in  posses- 
sion  9104 

47.  a  verdict  of  1400  against  a  railroad  company  should  be  set  aside 

which  was  excessive  and  flagrantly  against  the  evidence 8286 

48.  in  an  action  against  a  railroad  company  for  damages  for  the  death 

df  an  intestate,  the  evidence  being  conclusive  that  the  horse  of 
deceased  became  unmanageable  and  was  struck  by  the  side  of  a 
passing  car  after  the  engine  had  passed  over  the  crossing,  a  Judg- 
ment in  favor  of  the  railroad  company  will  be  upheld 2860 

PASSWAY- 

where  decedent  divided  his  land  among  his  children,  .a  passway 
over  the  land  which  was  used  almost  solely  by  him  for  bis  own 
convenience,  was  not  such  a  passway  as  to  be  held  by  theip,  or 
one  of  them,  by  prescription,  and  the  one  who  held  the.  part 
charged  with  a  suitable  and  proper  passway  must  maintain  one. 
and  could  not  convey  it  with  the  provision  that  it  be  kept  closed 

or  the  deed  to  it  should  be  void 1886 

PATENTS— 

1.  where  two  patents  lap,  holder  of  junior  title  can  not  by  actual 
possession  of  strip  in  his  patent  but  not  in  the  lap,  acquire  title 
to  the  interference  by  claiming  to  a  boundary  which  would  in* 

dude  the  interference 1400 

8.  where  land  was  covered  by  prior  patent,  claim  of  one  who  failed 

to  establish  adverse  possession  for  fifteen  years  was  not  made  out.  1788 
8.  where  there  Is  a  conflict  of  boundary  between  two  adjoining  tracts 
of  land,  both  being  held  by  patents,  the  one  having  the  elder 

patent  is  entitled  to  the  conflicting  boundary 8874 

PEACKBONDS- 

suretles  in  peace  bond  not  liable  where  principal  was  convicted  of 

selling  liquor,  that  not  being  a  breach  of  the  bond 1700 

PEACE  OFFICER- 

under  section  96,  Criminal  Code,  peace  ofQcer  must  make  arrest  with- 

ouc  other  fees  than  those  allowed  by  law 1604 

PENALTY-8ee  Taxation. 
PEREMPTOBY  INSTRUCTION- 

peremptory  instruction  not  authorized  where  evidence  in  action  for 
damages  conduced  to  show  negligence,  but  question  should  be 

submitted  to  jury 1648 

PEBPETUITIES-See  Wills. 
PERSONAL  REPRESENTATIVE— 

where  executor  without  authority  paid  to  another,  estate  to  which 
devisee  under  will  was  entitled,  he  is  responsible  to  such  devisee 
and  must  bear  expense  of  necessary  litigation  to  recover  amount 

wonderfully  paid  by  him 1065 

PESTHOUSES- 

1.  municipal  corporation  for  the  preservation  of  health  and  safety 
of  its  inhabitants  may  remove  sarollpox  patient  to  pesthouse  even  • 

against  patient's  will  and  consent .  1617 

8.  in  action  for  damages  for  confinement  in  pesthouse,  demurrer  to 

petition  properly  sustained 1617 

8.  there  can  be  no  recovery  against  a  city  for  placing  smallpox 
naitent  In  pesthouse,  even  though  duty  was  negligently  per- 
formed, the  action  of  the  authorities  having  been  done  In  the  in- 
terest of  the  public  health 1680 

4.  the  fact  that  one  was  removed  to  pesthouse  by  order  of  mayor, 
there  being  no  board  of  health,  though  an  ordinance  required 
such  board,  the  failure  to  make  the  appointment  can  not  affect 
the  question 1680 
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PETIT  JURIES—  Phg«r. 

Id  oourts  of  oontlnaous  seselon.  the  jury  law  requires  the  oiroult 
judge,  during  the  first  week  of  eyery  mouth  that  the  court  is  in 
session,  to  draw  from  the  wheel  the  names  of  thirty  persons  to 
aot  as  petit  jurors  for  that  month.  Where  the  panel  has  been 
drawn  and  served  for  a  month,  motion  by  a  party  for  a  new 
panel  should  be  sustained ^ 

PLEADINQ- 

I.  in  an  action   by  joint  owner  for  division  of  land,  petition  must 

state  the  interest  of  each  party  if  such  Interest  is  known 1210- 

8.  allegation  that  plaintiff  did  not  know  of  deceit  and  fraud  before 
payment  of  insurance  policy,  was  necessary  to  support  a  cause  of 
action  where  recovery  of  amount  of  life  insurance  policy  paid 

upon  the  death  of  the  insured,  was  sought 1910 

8.  petition  in  an  action  for  libel  is  required  to  be  verified,  by  section 
116,  Civil  Code 12BO 

4.  where  defendant  in  action  to  recover  damages  for  timber  out,  set 

up  title  in  himself  and  pleaded  an  estoppel  against  the  plaintiffSt 
and  the  allegations  of  the  answer  were  controverted,  defects 
therein,  if  any,  were  cured  by  proof  and  judgment 12-12' 

5.  where  plaintiff  failed  to  state  in  his  petition  that  the  arrest  con- 

tinued while  passing  through  the  county  in  which  he  brought 
his  action,  averment  in  the  answer  that  none  of  the  wrongs  com- 
plained of  were  inflicted  In  that  county  cured  the  defect  in  the 
petition 1258- 

6.  where  answer  in  an  action  to  recover  on  lost  notes  stated  notes 

had  been  given  to  defendant,  without  stating  in  express  terms 
that  gift  had  been  accepted,  defect  cured  by  verdict. 1206' 

7.  demurrer  to  petition  properly  sustained  in  action  by  tenant  to  re- 

cover of  landlord  for  destruction  of  his  property  because  of  the 
falling  down  of  his  house 1409- 

8.  where  pleading  does  not  allege  in  action  upon  sheriff's  bond  that 

annual  settlements  required  to  be  made  with  sheriff  were  not 
made,  it  is  defective 1685- 

9.  where  employer  was  not  assured  of  safe  condition  of  premises  and 

where  there  was  no  promise  to  repair  defective  roof,  in  action  for 
damages  resulting  from  defective  character  of  roof  to  keeper  of 

water  tank,  demurrer  to  petition  properly  sustained 1«71 

10.  in  an  action  against  a  railroad  for  Injuries  sustained  in  alighting 
from  train,  petition  stated  cause  of  action,  which  alleged  that  he 
was  injured  in  attempting  to  get  off  the  train,  conductor  calling 
station,  but  the  point  was  not  the  station  and  the  night  dark 1679^ 

II.  taxes  can  not  be  pleaded  as  a  set-off  to  action  of  assumpsit  so  as 

to  give  Court  of  Appeals  jurisdiction  with  the  amount  In  contro- 
versy less  than  $900 ....  16«^ 

12.  where  there  is  no  bill   of  evidence  in   the  record,  the  pleadings 

being  sufficient  to  authorize  the  verdict,  It  will  not  be  disturbed.lOOS 

18.  where  action  has  been  tried  and  rights  of  parties  established  and 
judgment  entered,  too  late  to  file  amended  petition  which  pre- 
sented new  ls};ues 1710 

14.  in  action  to  enforce  lien  on  property  for  street  improvement,  alle- 

gatlon  In  petition  that  ordinance  was  duly  passed ;  that  engineer 
ad  filed   plans  and  specifications,  and  that  lowest  bid  was  ac- 
cepted, was  sufficient :..1817 

16.  in  an  action  to  enforce  a  Hen  on  abutltng  property  for  street  im- 
provements, the  allegation  in  the  petition  that  the  ordinance  re- 
quiring certain  streets  to  be  paved  with  brick  was  duly  passed; 
that  the  engineer  made  and  filed  plans  and  specifications,  and 
pleading  in  substance  the  contract  by  which  the  lowest  bid  was 
aoceptea.  was  sufficient 191T 

16.  where  special  damages  were  not  sufficiently  pleaded,  judgment  will 

not  be  disturbed  on  account  of  smallness  of  damages 1888> 

17.  pleading  cured  bv  verdict  where  no  motion  was  made  to  make 

more  specific  and  no  demurrer  interposed 8001 

18.  where  appellee  alleged  that  he  was  the  owner  of  lands  and  appel- 

lant denied  this  and  pleaded  that  he  was  the  owner,  this  was  an 
affirmative  denial  which  did  not  require  a  reply • 201^ 

19.  in  action  by  city  for  Uie  recovery  of  a  street  which  had  been  In- 

closed the  fact  that  the  i>etltion  did  not  allege  that  notloe  bad 
been  given  requiring  the  removal  of  the  fence,  did  not  render  it 
defect!  ve 2021 
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SO.  in  action  for  damages  where  the  petition  states  the  injury  oeourred 
at  one  point  and  the  proof  shows  it  to  be  another,  the  variance 
is  not  material  where,  before  the  taking  of  the  proof,  plaintiff 
offered  to  file  an  amendment  showing  true  place  of  injury,  which 
amendment  was  refused  by  the  court 9067 

21.  in  an  action  against  a  telephone  company  for  damages  for  trespass 
to  land,  the  defendant  failing  to  deny  the  ownership  and  posses- 
sion alleged,  and  the  evidence  supporting  the  claim  of  damages, 
plaintiff  was  entitled  to  a  peremptory  instruction    9074 

.S3,  in  an  action  upon  a  note  by  a  bank  which  it  had  discounted,  the 
allegation  in  the  petition  that  *'the  said  obligation  was,  during 
the  business  hours  of  this  plaintiff,  at  its  regular  place  of  busi- 
ness, and  while  the  said  obligation  was  alive  and  before  the  ma- 
turity thereof  discounted  at,  by  and  to  this  plaintiff"  was  suffi- 
ciently explicit 2078 

38.  where  the  pleadings  show  that  two  causes  of  action  are  not  iden- 
tical, but  are  for  a  wholly  different  purpose,  it  was  error  to  sus- 
tain a  plea  in  abatement  of  the  former  action  against  the  latter.  .8180 

34.  where  a  petition  does  not  set  out  the  specific  relief  to  which  the 
plaintiff  is  entitled  and  contains  no  prayer  for  relief  of  any  kind, 
tne  court  has  no  jurisdiction  to  decree  any 9181 

:practice— 

1.  after  case  has  been  submitted  in  Court  of  Appeals  on  motion  by 
appellee  to  afQrm  as  a  delay  case  and  on  the  merits,  too  late  to 
raise  question  that  infant  appellant  has  no  capacity  to  sue 1809 

3.  where  there  is  not  an  issue  of  fact  section  864,  Civil  Code,  does  not 

apply 1888 

8.  Court  of  Appeals  in  reversal  of  a  judgment  can  not  put  appellant 
upon  terms  by  requirln^r  him  to  enter  assent  of  record  that  the 
judgment  shall  stand  as  security  for  damages  found  at  second 
trial 1418 

4.  case  will  not  be  advanced  and  docketed  in  Court  of  Appeals  with- 

out consent  of  parties,  except  in  manner  pointed  out  by  Code  of 

Practice 1676 

6.  where  issue  was  formed  as  to  merits  of  defense  upon  claim  against 
decedent's  estate,  failure  to  make  objection  before  answer  filed, 
was  waiver  of  demand  and  affidavit 1008 

6.  failure  of  circuit  court  to  act  on  motion  to  set  aside  judgment  de-     > 

prive  Court  of  Appeals  of  jurisdiction  to  reverse  Judgment 1008 

7.  where  lower  court  dismissed  petition  and  adjourned  for  term,  it 

had  no  jurisdiction  to  disturb  judgment  except  in  direct  action 
for  new  trial 1868 

8.  leave  of  court  to  file  amended  petition  was  no  authority  for  filing 

cross  petition  in  vacation,  and  issual  of  summons  and  judgment 

thereon  unwarranted 1064 

IPRECATORY  TRUST- 

the  provision  of  a  will  that  **all  the  rest  and  residue  of  my  estate, 
real,  personal  or  mixed,  legal  or  equitable,  I  devise  absolutely 
and  in  fee  simple  to  my  dear  wife."  can  not  be  considered  as 
modified  or  revoked  by  an  undated  letter  addressed  by  the  testa- 
tor to  his  wife,  containing  merely  expressions  of  advice  and 
reoommenatinn,  and  closing  with  '*all  I  ask  when  you  go,  you 
will  not  leave  all  to  yours;  but  that  you  will  share  some  with 

Ellen" 1188 

PRESCRIPTION-See  Railroads;  Roads  and  Passways. 
J^LACE  OF  COXTRACT- 

the  contract  having  been  made   in  Kentucky,  the  presumption  is  in 

favor  of  the  law  of  the  place  of  contract 1897 

PRESUMPTION- 

1.  in  absence  of  express  contract  presumption  must  be  indulged  that 
services  performed  for  the  mother  by  the  daughter  were  gratuit- 
ously performed ^   1487 

3.  note  in  possession  of  maker  after  death  of  payee  presumed  to  have 
been  paid     1667 

3.  where  clerk  issued  execution  to  certain  county  it  is  presumed 
that  proper  affidavit  was  made  authorizing  such  Issual 1766 

-4.  the  rule  is  that  the  circuit  court  is  presumed  to  have  ruled  prop- 
erly, and  where  a  new  trial  is  sought,  record  in  old  action  should 
be  brought  up  on  appeal,  in  order  that  the  Court  of  Appeals  may 
see  as  Co  the  things  complained  of 9017 
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PRESUMPTION-Continued.                                                                     Pa^e. 
6.  where  no  bill  of  ezoeptions  la  Id  the  reoord.  it  is  presumed  that 
the  oTidenoe  would  have  sustained  the  action 901^ 

0.  after  the  lapse  of  sixty  years,  during  all  of  which  time  the  valid- 

ity  of  a  title  has  been  recognized  by  the  persons  living  on  and 
claiming  the  land,  the  authority  of  an  agent  in  making  a  oonvey- 
anoe  of  It  should  be  presumed 8M(( 

l^RINOIPAL  AND  AGENT- 

where  one  has  actual  notice  of  the  limitation  upon  the  power  of  an 
agent,  prin  sipal  is  not  bound  by  act  of  agent  done  in  contraven- 
tion of  his  authority 148T 

PRINCIPAL  AND  SURETY  - 

where,  during  entire  time  note  was  executed  to  a  bank  the  borrower's 
deposit  was  overdrawn  in  excess  of  the  amount  of  the  note,  the 
defense  of  the  surety  that  he  was  released  by  reason  of  the  negli- 
gence of  the  bank  to  withdraw  funds  after  the  maturity  of  the 
note,  failed 190» 

BBCIATLS  IN  DEED— 

a  clause  in  a  deed  locating  a  scTen-acre  tract  of  land  as  adjoining  the 
south  line  of  a  fourteen-acre  tract,  necessarily  makes  the  tracts 
adjoin ;  and  the  vendor  is  thereby  estopped  to  say  that  the  four- 
teen-acre tract  does  not  lie  north  of  and  adjoin  the  seven-acre 
tract 8081 

&BCEIVER- 

court  can  not  require  receiver  of  mortgaged  property  to  operate  it 
without  compensation 178^ 

RELIGIOUS  DENOMINATIONS- 

other  denominations  permitted  to  use  ohuroh  when  not  occupied  by 
one  owning  It  must  make  contributions  to  keep  it  in  repair 146& 

RELIGIOUS  BODIBS- 

where  the  title  to  church  property  is  in  one  denomination,  but  it  is 
provided  in  deed  that  other  churches  may  use  it  when  not  occu- 
pied by  church  owning  it,  notice  shall  be  required  of  such  in- 
tended uise 146a 

REMOVAL  OF  ACTIONS  TO  FEDERAL  COURT- 

1.  action   brought  In   State  court  and  removed  to  Federal   court. 

wltliin  twelve  months  and  dismissed,  may  be  renewed   in  State 

court  within  twelve  months  of  accrual  of  cause  of  action 8SS6> 

•  8.  trial  court  erred  in  sustaining  plea  to  the  jurisdiction  of  the  State 
court  in  an  action  against  a  railrond  company  where  it  appeared 
upon  a  former  appeal  that  the  order  of  removal  was  improperly 

madrt    8011 

RES  ADJUDICATA- 

1.  judgment  of  circuit  court  dismissing  petition  in  action  to  enjoin 
city  from  enforcing  an  ordinance,  not  a  bar  to  an  action  in  the 
circuit  court  by  same  parties  to  test  validity  of  an  ordinance  sub- 
sequently passed — 1818" 

8.  where  a  contractor  had  become  a  bankrupt  and  his  trustee  by  order 
of  court  had  completed  a  contract.  In  an  action  by  creditor  of 
bankrupt  against  owner  of  the  house  completed  by  the  trustee, 
the  judgment  of  bankrupt  court  is  res  judicata 1834 

8.  a  defense  to  an  action  against  executor  in  which  claim  was  set  up 
and  rejected  upon  former  appeal,  demurrer  to  answer  setting  up 
same  defense  properly  sustained,  because  question  was  res  judicata.  1055> 

4.  on  a  former  trial  of  the  action,  the  court  held  that  the  note  sued 
on  was  not  placed  on  the  footing  of  a  foreign  bill  of  exchange, 
and  that  the  five  years'  statute  of  limitation  did  not  apply 
thereto.  Held— That  this  was  not  such  a  judgment  as  would  pre- 
vent appellee  from  pleading  the  statute  of  limitation  upon  a  sep- 
arate and  distinct  matter  subsequently  raised,  affecting  the  ques- 
tion of  fraud  in  obtaining  the  money  on  the  note  as  applying  to 

appellees'  release  therefrom  by  his  discharge  in  l)ankruptcy 816T 

REWARD- 

where  one  had  discovered  whereabouts  of  criminal,  but  fearing  that 
he  would  be  known  to  criminal  who  might,  therefore,  escape,  he 
employed  another  to  make  arrest  for  certain  sum,  the  latter  not 

entitled  to  reward 1664 

RIGHT  OF  WAY— 

judgment  not  erroneous  in  upholding  company's  right  to  maintain 
action  for  right  of  way  where  several  actions  for  this  purpose 
were  consolidated  without  objection 1684 
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BO  ADS  AND  PASSWAYS- 

1.  where  fiaoal  oourt  adopted  gyttem  of  working  public  roads  hj  tax- 
ation, It  had  no  power  to  Invest  county  judge  with  superrUlon  of 
same,  or  confer  such  power  upon  justices  <n  the  peace  and  alk>w 
them  pay  for  same t 

8.  the  necessity  for  a  naseway,  not  conveyed  by  deed,  may  be  rebirth 
ted  by  jiarol  proof  that  the  applicant  did  not  claim  the  paasway 
as  a  matter  of  rlsht S: 

8.  a  nassway  by  presbrlptlon  Is  not  created  by  Its  use  by  others,  witk 

the  permission  of  the  owner  who  maintains  drawbars  across  H.  ..S 
8ALES- 

1.  mere  receipt  of  goods  by  a  salesman  of  buyer,  In  latter* s  absenee,. 
and  opening  them  to  ascertain  If  they  were  In  good  order,  did  no^ 
amount  to  acceptance  when  dellyered  subsequent  to  agreed  date.liW^ 

9.  advice  from  seller  to  buyer  that  order  would  be  given  **earelii] 

attention'*  did  not  amount  to  unequivocal  acceptance  ef  theorder.lSfr 

8.  where  an  order  for  the  purchase  of  goods  fixes  tne  time  of  delivery 

the  date  so  fixed  controls  and  the  failure  of  the  seller  to  comply 

with  that  provision  releases  buyer WH^ 

i.  where  Insolvent  sold  goods  at  unseemly  hour  and  then  became  » 

bankrupt,  sale  will  be  set  aside li 

SALE  OF  LAND— 

1.  where  land  was  sold  by  commissioner  at  manifestly  inadequate 
price,  the  weather  Inclement  on  day  of  sale,  where  it  was  so  nor 
ered  with  snow  It  could  not  be  examined  by  purchasers,  aad 
where  one  obligated  himself  to  pay  much  greater  price  If  resold, 
error  not  to  set  sale  aside 1 

8.  sale  of  lands  will  be  set  aside  where  advertisement  was  only  for 
ten  days:  subsection  2  of  section  1688,  Kentucky  Statutes  requir- 
ing advertisement  of  fifteen  days K 

8.  where  two  tracts  of  land  were  sold  by  general  warranty  deed,  pur- 
chaser was  entitled  to  credit  for  the  deficit,  the  sale  being  made 

by  the  acre  and  so  understood  by  the  parties flUk 

SALE  OF  MORTGAGED  PROPERTY- 

1.  upon  appeal  from  order  confirming  sale  of  mortgaged  property rtb» 

court  neld  that  sale  should  be  confirmed  unless  surety  was  endan- 
gered, sale  was  binding  where  no  such  fact  was  established IS^ 

2.  where,  upon  an  appeal  from  an  order  confirming  a  sale  of  mort- 

gaged property,  the  oourt  held  that  the  sale  should  be  confirmed 
unless  the  mortgagee  could  show  that  the  snretv  was  endangered^ 
the  sale  was  binding  where  there  was  no  such  fact  establTshedp 
and  the  purchasers  were  liable  on  the  sale  bond IW^ 

8.  where  there  was  a  sale  of  mortgaged  property  ordered  and  a  re- 
ceiver appointed  to  take  charge  of  it,  the  court  could  not  require 
the  receiver  to  control  and  operate  the  property  without  com  pensile 
tion,  and  the  holder  of  suon  property  is  entitled  to  the  rents  aad 
profits  while  it  is  in  possession 17811^ 

4.  the  holders  of  bonds  of  a  corporation,  which  were  Issued  upon 
being  secured  by  a  mortgage,  should  share  in  the  proceeds  upon 
a  sale  of  the  property,  in  aocordanoe  with  the  number  of  b<»ds 
held ;  and  although  such  bonds  were  taken  in  the  due  course  of 
business,  having  been  issued  by  a  corporation  organized  under 
the  laws  of  this  State,  they  are  subject  to  prior  equ4ties  In  the 
hands  of  an  assignee 19^ 

6.  where  the  property  of  a  mortgaged  corporation  was  kept  in  repafn 
worn  out  parts  being  replaced,  improvements  made  and  all  net 
earnings  put  into  improvements,  causing  it  to  bring  when  sold 
much  in  advance  of  what  it  was  worth  when  acquired,  the  rule 
is  that  such  chattels  attached  to  the  realty  by  purchasers  at  sale 
are  not  subject  ta  lien  when  they  are  not  intended  as  a  pennanent 
acquisition  to  the  freehold,  and  may  be  removed  without  sub- 
stantial impairment  of  the  property ITSft 

SALES  OF  MERCHANDISE- 

where  one  wrote  letter  to  wholesale  house  offering  to  buy  goods^ 
stating  that  she  was  a  member  of  the  firm,  and  where  the  evi- 
dence was  sufficient  to  show  that  she  was  either  a  member  of  the 
firm  or  had  an  interest  in  it,  judgment  against  her  will  not  be 
disturbed 17«: 
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SALES  OF  REAL  ESTATE—  P&««. 

oontraot  for  aale  of  rolling  stook,  loadbed  and  other  oorponial  pron- 
erty  of  railroad  U  one  of  real  estate,  and  by  statute  of  frauaa 

roust  be  in  writing 1866 

SCHOOLS.  &c.- 

1.  the  treasurer  of  a  school  board  is  entitled  to  compensation  only  for 

such  service  as  he  is  required,  under  the  law,  to  perform SOM 

S.  section  4489,  Kentucky  Statutes,  does  not  repeal  act  of  1891-8-3, 
permitting  cities  of  fourth  class  to  adopt  system  of  graded  com- 
mon schools 1668 

SELECTION  OF  JURY— 

the  fact  that  the  court  did  not  require  the  Jurors  who  tried  a  murder 
case  to  be  drawn  from  the  wheel,  instead  of  being  summoned  by 
the  sheriff  from  the  county  at  lan<e,  if  error,  is  one  which  this 

court  has  no  power  to  revise S21S 

SUPERSEDEAS— 

where  Judgment  discharging  attached   property  was  rendered,  one 
failing  to  supersede  judgment  not  entitled  to  proceeds  of  sale  — 14M 
SERVICE  OF  PROCESS— 

1.  where  judgment  has  been  rendered  upon  process  returned  duly 
executed  by  one  authorized  to  serve  the  summons,  the  court 
should  not  set  it  aside  unless  the  evidence  is  clear,  positive  and 
convincing  that  service  of  process  was  obtained  by  fraud  or  mis- 
take   2278 

8.  in  action  to  enjoin  the  collection  of  a  judgment,  on  the  ground 
that  no  process  was  served,  it  was  error  to  sustain  the  prayer  of 
the  petition  where  the  officer  who  served  the  process  was  dead, 
and  one  of  the  parties  testified  that  If  the  summons  had  been^ 

served  he  had  no  recollection  of  it 2278 

SERVICE  OF  WRIT— 

service  of  writ  of  forcible  detainer  may  be  mnde  in  absence  of  de- 
fendant by  leaving  copy  thereof  with  his  wife 1260 

SET- OFF— 

judgment  in  favor  of  widow  can  not  be  set-off  with  debt  assigned 
against  her  husband,  and  order  allowing  such  set-off  will  not  be 

upheld 1626 

SETTLEMENT  OF  TRUSTEE- 

the  defense  of  the  trustee  that  he  had  paid  out  the  entire  fund  belong- 
ing to  the  wife  to  her  husband  in  the  way  of  the  expenditure  of 
sums  of  money  in  the  managemet  and  conduct  of  the  farm  upon 
which  they  all  lived  together,  and  in  maintaining  the  family  of 
which  they  were  all  members  does  not  avail  to  defeat  her  right 
to  require  him  to  account  for  the  trust  fund  with  interest  from 
the  date  of  its  receipt,  subject  to  certain  credits  for  taxes  and 
similar  items,  where  sne  never  consented  to  such  a  use  of  the 
fund,  and   where  he  recognized   the  trust  until   within  a  few 

months  before  the  institution  of  her  action  for  an  accounting 1195 

SETTLEMENTS- 

,„;_ where  parties  made  settlements  of  their  accounts,  such  settlement 

•-•^i. should  be  conclusive  of  all  matters  between  them,  when  not  im- 

^^  peached  on  the  ground  of  fraud  or  mistake 19T9 

SHERIFFS- 

1.  in  suit  against  sheriff,  upon  bond  for  collection  of  county  levy,  pe- 
tition defective  where  it  shows  amount  of  claims  allowed  by  fiscal 
court  were  for  an  amount  greater  than  taxes  in   his  hands  for 

collection 1635 

S.  where  sheriff's  bond  was  executed  prior  to  adoption  of  Kentucky 
Statutes,  sureties  on  bond  not  liable  for  collection  of  county  levy.l6S5 
SLANDER- 

in  action  for  slander  where  defense  was  insanity,  court  should  have 
instructed  jury  that  if  they  believed  at  tinif^  of  speaking  defama- 
tory words  defendiint  was  insane,  they  should  find  for  her —  ....1418 
SMALLP6X- 

person  who  contracted  smallpox  from  railroad  workmen  not  entitled 
to  recover  damages  of  railroad  company  where  disease  was  con- 
tracted sixty  days  after  workmen  had  been  quarantined 1214 
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SPECIAL  LEGISLATION— 

1.  the  circuit  court  of  one  county  has  no  Jurisdiction  by  virtue  of  a 
special  act  authorizing  a  suit  for  the  sale  of  lands,  over  lands 
lying  in  another  county  formed  after  the  special  act  was  passed, 
or  to  try  questions  of  title  of  persons  holding  and  claiming  lands 

in  that  county S224 

9.  where  a  special  act  of  the  Kentucky  Legislature  was  passed  in  1886, 
conferring  jurisdiction  upon  the  Greenup  Circuit  Court  for  the 
appointment  of  a  commissioner  to  examine  into  the  condition  of 
lands  and  authorize  a  sale  thereof,  the  land  being  owned  by  cer- 
tain heirs,  Jurisdiction  was  conferred  on  the  circuit  court  to  sell 
such  land  ..     8S94 

STATUTE  OF  FRAUDS- 

parol  contract  between   two  telephone  companies  agreeing  to  con- 
struct linen  to  a  certain  point  within  a  year  from  the  date  of  the 
contract,  and  that  each  should  thereafter,  for  a  period  of  twenty  * 
years,  have  the  use  and  benefit  of  each  other's  lines  is  within  the 
statute  of  frauds  1S49 

STATUTES  CONSTRUED— 

1.  section  801 1448 

2.  section  2059 1478 

8.  section  679 1609 

4.  section  1793,  Kentucky  Statutes 1624 

6.  section  1791,  Kentucky  Statutes 1524 

6.  section  l'J5«,  Kentucky  Statutes 1577 

7.  section  96,  Kentucky  Statutes 1581 

8.  section  318,  Civil  Code  1628 

9.  section  2366,  Kpntuckv  Statutes 1597 

10.  section  «06,  Civil  Code 1649 

11.  section  95,  Kentucky  Statutes 1682 

12.  section  W81,  Criminal  Code 1648 

18.  section  2072,  Kentucky  Statutes 1644 

14.  section  40H1,  Kentucky  Statutes 1687 

15.  section  1683,  Kentucky  Statutes 1640 

16.  section  4489,  Kentucky  Statutes 1652 

17.  section  8101,  Kentucky  Statutes 1817 

18.  section  433.  Kentucky  Statutes 1796 

19.  section  2342,  Kentucky  Statutes 1719 

20.  section  679,  Kentucky  Statutes 1748 

21.  section  171  of  the  Constitution 1697,  1717 

22.  section  44,  Acts  of  1893 1818 

23.  section  1401,  Kentucky  Statutes 1776 

24.  section  2360,  Kentucky  Statutes 1716 

26.  section  841.  Kentucky  Statutes 1899 

26.  section  2825,  Kentucky  Statutes 1888 

27.  section  1403,  Kentucky  Statutes 1876 

28.  sgction  593,  Code  of  Practice 1877 

99.  SSCtlon  2106,  Kentucky  Statutes 1866 

80.  section  87,  Kentucky  Statutes 1878 

81.  section  170.  Constitution 1861 

82.  section  2930a,  Kentucky  Statutes 1861 

88.  section  488,  Kentucky  Statutes I860 

84.  section  1166.  Kentucky  Statutes 2076 

86.  section  51,  Constitution 2027 

86.  section  236,  Constitution 1957 

87.  section  3759,  Kentucky  Statutes 1957 

88.  section  8755,  Kentucky  Statutes 1957 

89.  section  428,  Civil  Code  2028 

40.  section  430,  Civil  Code 2028 

41.  section  439,  Civil  Code 2028 

42.  section  434,  Civil  Code 2028 

48.  section  950.  Kentucky  Statutes 2042 

44.  section  4386,  U.  S.  Revised  Statutes 2380 

46.  section  196.  Constitution 2833 

46.  section  689,  Kentucky  Statutes 2240 

47.  section  763,  Civil  Code 2806 

48.  section  68,  Constitution 2286 

49.  section  64.  Constitution 2286 

60.  section  8619,  Kentucky  Statutes 88(>6 

61.  section  281,  Criminal  Code 2214 
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STATUTES  CONSTRUED— Continued.  Page. 

69.  section  4100,  Kentucky  Statutes 209 

68.  section  4110,  Kentucky  Statutes 29SO 

64.  section  4111,  Kentucky  Statutes 8229 

65.  section  4112.  Kentucky  Statutes 2264 

6A.  section  &^81.  Kentucky  Statutes 2864 

67.  section  8682,  Kentucky  Statutes 8264 

68.  section  8688,  Kentucky  Statutes 8264 

69.  section  8684,  Kentucky  Statutes 8864 

eo.  section  8686,  Kentucky  Statutes 2864 

61.  section  86B7,  Kentucky  Statutes 2264 

62.  section  8688,  Kentucky  Statutes 2284 

68.  section  8680,  Kentucky  Statutes 2264 

64.  section  8640,  Kentucky  Statutes 2264 

•66.  section  8641,  Kentucky  Statutes 2264 

66.  section  8642,  Kentucky  Statutes 2264 

67.  section  8648,  Kentucky  Statutes 2864 

68.  section  8644,  Kentucky  Statutes 2264 

69.  section  8646.  Kentucky  Statutes 2864 

70.  section  8646,  Kentucky  Statutes 8864 

71.  section  8547,  Kentucky  Statutes 2864 

78.  section  8648,  Kentucky  Statutes 8864 

78.  section  8649,  Kentucky  Statutes 8864 

STOCKHOLDERS-See  Railroads;  Taxation. 
STREET  CONSTRUCTION- 

where  street  improvement  was  completed  and  accepted,  circuit  court 
has  jurisdiction  to  enforce  collection  of  delinquent  assessment. .  .1817 
STREET  RAILWAYS- 

1.  in  action  for  damages  against  a  street  aril  way,  where  one  sustained 

injuries  requiring  the  services  of  a  physician  and  treatment  in  a 
hospital,  question  as  to  whether  the  injuries  are  of  a  permanent 
character  or  not,  were  properly  left  to  the  determination  of  tiie 
jury 884S 

2.  in   action  for  damages  by  being  struck  by  street  car.  instruction 

should  have  been  given  that  after  passenger  had  alighted  from 
car  so  as  to  be  free  from  forward  movement,  defendant  owed  no 

duty  except  to  use  reasonable  care  to  avoid  the  injury 1687 

8.  in  action  for  injury  by  street cai,  peremptory  instruction  not  au- 
thorized where  evidence  showed  no  efTort  was  made  to  stop  car 
when  it  appeared  it  could  have  been  stopped  in  time  to  avoid  in- 
jury  1690 

STREET  IMPROVEMENTS- 

1.  in  action  against  city  alleging  that  lot  was  damaged  by  raising  of 

street,  verdict  for  the  city  will  not  he  disturbed,  the  record  pre- 
senting only  a  question  of  fact  which  was  the  province  of  the 
jury  to  determine 1998 

2.  where  the  general  council  of  a  city  ordained  that  certain  streets  be 

improved  by  brick  paving,  having  been  petitioned  by  the  owners 
of  a  majority  of  the  front  property  abutting  the  proposed  Im- 
provement, and  the  work  was  completed  and  nccppted.  and  the 
general  council  ordained  that  the  assesament  for  these  Improve- 
ments be  paid  July  1,  18»5,  and  annually  thereafter  for  ten  years, 
•the  abutting  lots  were  a  lien  to  tht^  city  for  these  asH-ssments;  but 
where  the  city  bought  the  tax  bills  It  acquired  no  greater  lien 
than  it  had  before,  and  the  provision  for  a  year  for  redemption 
does  not,  therefore,  apply,  and  after  the  assessment  Isecame  de- 
linquent, the  circuit  court  had  jurisdiction  nt  any  time  to  enforce 
its  collection         1817 

8.  under  section  8096,  Kentucky  Statutes,  city  council  of  cities  of 
second  class  has  power  to  order  construction  of  streets  at  cost  of 
abutting  owner  when  petitioned  by  two-thirds  of  property  own- 
ers of  property  abutting  on  the  proposed  Improvements 1949 

4.  in  action  to  collect  cost  of  street  Improvements  from  owners  of 
abutting  property  under  act  adopting  ten  year  plan  of  payment, 
action  having  been  brought  after  the  expiration  of  that  period, 
plea  of  limitation  good    1896 

6.  property  owner  not  liable  to  Interest  upon  the  cost  of  street  im- 
provements until  apportionment  is  made  according  to  statute....  1910 
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6.  In  action  to  enforce  apportionment  warrants  for  street  conntruo- 

tion,  the  court  held  that  apportionment  had  been  made  on  wron^ 
basis,  judgment  on  new  bails  appearing  to  do  justice  to  all  the 
parties  will  be  upheld 19ia 

7.  contracts  which  haye  been  awarded  hj  boards  of  public  workn  of 

cities  of  the  first  class  for  the  original  construction  of  public 
ways,  are  not  required  to  be  approved  by  the  general  council  as  a 
prerequisite  to  their  validity 80»a 

8.  where  only  half  of  the  street  improved  was  within  the  city»  the 

city  had  no  authority  to  improve  that  part  not  In  the  city 2171 

SUBETY— 

Where  the  wife  was  surety  upon  notes  executed  in  lieu  of  former 

notes,  plea  of  no  consideration  oould  not  be  maintained 180(^ 

TAXATION- 

1.  situs  of  personal  property  for  taxation  Is  residence  of  owner,  and 
not  necessarily  place  where  it  is  situated 188T 

8.  where  an  act  provided  that  the  same  rate  of  taxation  levied  on 
real  estate  should  be  levied  on  railroad  property,  where  there  was 
no  assessment  of  individual  propertv  prior  to  a  certain  year,  no 
tax  can  be  collected  from  the  railroad  prior  to  that  time 1404 

8.  where,  upon  a  former  appeal,  the  collection  of  a  tax  was  enjoined, 
that  opinion  Is  conclusive  and  the  question  raised  can  not  again 
be  considered 1404 

4.  where  one  left  his  home  in  the  country  and  moved  into  a  city, 
bought  a  residence,  furnished  it  comfortably,  taking  up  his  resi- 
dence there  with  no  fixed  Intention  of  returning  to  his  home  in 
the  country  and  testifies  in  a  suit  against  him  for  city  taxes  that 
he  does  not  know  when  he  will  return  to  his  farm  in  the  country, 
that  he  moved  into  the  city  for  the  purpose  of  benefiting  his 
health  and  for  the  opportunity  afforded  him  for  attending  church 
regularly,  all  of  these  circumstances  .are  likely  co  make  his  resi- 
dence in  the  city  permanent  although  he  testifies  that  at  present 
it  is  indefinite 158a 

6.  one  acquiring  fixed  place  of  residence  in  cltv,  with  no  Intention 

to  return  to  former  home  in  country,  liable  for  city  taxes 1588. 

0.  where  all  the  facts  conduced  to  show  that  corporation  was  a  new 
concern,'  It  was  exempt  from  taxation  for  five  years  as  provided 
by  section  170,  constitution,  and  section  8080a  of  the  Kentucky 
Statutes 186J 

7.  omission   to  assess  property  for  taxation   no  excuse  for  refusal  of 

taxpayer  of  share  In  burdens  of  government 191& 

8.  personal  property  may  be  assesseu  at  the  domicile  of  the  beneficial 

owner 191& 

9.  shares  of  stock  in  national  banks  are  taxable  by  the  Sfate,  coun- 

ties and  cities  where  located  at  not  a  greater  rate  than  other 
moneyed  capital  of  individuals 210O 

10.  it  is  the  duty  of  sheriffs  or  auditor's  agent  to  have  such  shares 

assessed  as  ''omitted  property."  where  no  assessment  has  been 
made,  and  the  county  courts  havp  jurisdiction  of  the  proceeding 
in  the  name  of  the  Commonwealth ...  8100 

11.  the  franchise  of  a  bank  granted  to  it  by  the  U.  S.  Government  is 

not  taxable 2101 

12.  a  penalty  may  be  imposed  on   the  bank  for  a  failure  to  list  the 

stock  with  the  assessor. .  8101 

18.  retrospective  assessments  are  barred  after  five  years 8101 

14.  the  property  uf  an  incorporated  gymnasium  in  which  physical  cul- 
ture is  taught,  and   from  which   no  one  derives  any  pecuniary 

benefit,  is  exempt  from  taxation 8106^ 

16.  under  Kentucky  Statutes,  section  408 J,  the  State,  county,  olty  or 
taxing  district,  has  a  lien  for  thp  taxes  on  all  the  property 
assessed,  including  the  bonded  warehouse dl2d' 

16.  the  State  auditor,  under  Kentucky  Statutes,  section  4169,  Is  au- 

thorised by  equitable  proceeding  to  enforce  the  State's  lien  on 
the  bonded  warehouse  for  the  taxes  due  the  State  on  all  the 
whisky  stored  therein 2182' 

17.  in  an  action  for  the  recovery  of  taxes  by  auditor's  agent  wher«  the 

only  issue  was  as  to  the  residence  of  the  owner  of  the  property,  it 
appearing  that  she  was  a  nonresident  of  this  State  at  the  time 
the  taxes  accrued,  it  was  error  in  the  court  to  adjudge  her  to  be 
liable  for  the  taxes 219& 
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18.  under  Constitution,  section  170,  a  lot  on  which  a  house  of  worahip 

was  erected  in  March,  IWl,  is  exempt  from  taxation.. 8105 

19.  under  the  Hewitt  Act  of  1896  a  lot  in  a  ci^  leased  to  a  church  in 

1890  for  the  purposes  of  a  mission  church  is  exempt  from  taxation  .2196 
90.  the  fact  that  the  church  has  possession  and  use  of  the  lot  exempts 

it,  although  the  legal  title  thereto  was  in  the  lessor 9196 

21,  under  Kentucky  Statutes,  sections  4109,  4110,  4111  and  4119,  regu- 
lating the  payment  of  taxes  on  distilled  liquors  in  bonded  ware- 
houses, it  was  intended  by  the  legislature  that  State  taxes  on 

whisky  in  bond  should  bear  interest  

:82.  the  State  is  not  estopped  from  collecting  interest  on  the  taxes  on 
whisky  in  bond,  from  the  fact  that  the  auditor  has  received  the 
principal  Rum  of  the  taxes,  and  that  the  warehousemen  permitted 

the  owner  to  carry  the  whisky  away  and  thus  lost  his  lien  through 

the  wrongful  act  of  the  State's  fiscal  officer 9930 

ti8.  under  Kentucky  Statutes,  sections  85HI  to  3540,  inclusire.  a  de- 
murrer was  properly  sustained  to  a  proceeding  by  the  auditor's 
agent  to  require  a  national  bank  to  list  its  stockholder's  shares  of 
stock  for  the  years  1H93  to  1909.  In  such  an  action  the  pl»«  of 
limitation  should  have  been  sustained  to  all  taxes  not  listed  prior 

to  five  years  next  before  the  filing  of  the  action    9954 

24.  where  a  bank  made  an  illegal  compromise  with  the  fiscal  court  of 
a  county,  it  should  be  credited  with  tiie  sums  so  paid  in  what- 
ever is  adjudged  to  be  due  the  county 9954 

TTAXES- 

in  action  to  collect  t<axes  contention  that  section  135  of  the  Constitu- 
tion was  violated  because  board  of  equalization  acted  as  legisla- 
tive court,  was  not  sustained 9055 

TITLE - 

where  an  amount  equal  to  the  value  of  her  lot  had  been  charged  to  a 
daughter  by  the  father,  she  did  not  disclaim  ownership  in  the  lot 
by  telling  her  mother  if  her  home  was  sold  out  come  and  live  in 

her  house  and  she  would  rent  another 1788 

TITLE  BOND- 

thougb  a  title  bond  can  not  take  the  place  of  a  recorded  deed,  it  gives 
the  holder  an  equitable  ri:(ht  Hunerior  to  a  claim  of  title  of  a  pur- 
chaser or  creditor  with  i)«#r.iue 9276 

TOWNS- 

1.  where  legislature  conferr  d   no   power  upon   trustees  of  town  to 

raise  revenue  to  carry  nut  contract  for  fire  protection,  Kuch- 
trustees  had  no  power  to  contract  with  water  company  to  fur- 
nish fire  hydrants,  nor  did  amendment  to  original  act  confer 
such  authority  where  it  was  not  contemplated  to  incorporate 
a  town  1598 

2.  where  trustees  of  town  had  no  power  to  contract  for  fire  protec- 

tion, the  fact  that  they  received  water  under  contract  for  that 
purpose  does  not  render  district  liable,  because  it  can  not  be  made 
to  pay  for  something  it  hud  no  i  ight  to  buy 1699 

TRKSPASSKK— See  Railroads. 

TRUST  ESTATES-See  Wills. 

TRUSTEES- 

1.  the  fact  thnt  the  trustee  listed  the  wife's  property  on  her  husband's 

tax  list  is  not  a  material  circumstance  to  show  the  nature  of  the 
trustee's  holding  of  the  wife's  funds 1)96 

2.  trustee  having  until  within  a  short  time  within  the  Institution  of 

an  action,  recognized  the  trust  liy  entries  upon  his  books,  no 
ground  exists  for  the  contention  that  the  claim  of  the  cestui  que 
trust  is  stale 1195 

S.  defense  of  trustee  that  he  had  paid  out  entire  fund  belonging  to 
the  wife  to  her  husband  does  not  avail  to  defeat  her  right  to  re- 
quire him  to  account  for  the  trust  fund 1195 

TRUSTS— 

1.  where  personalty  of  the  wife  was  turned  over  to  her  administra- 
tor under  agreement  that  after  payment  of  debts  proceeds  should 
go  to  infant  child  of  widow,  such  trust  will  be  enforced 1499 

9.  where  testator  provided  that  his  executors  should  have  forty  years 
in  which  to  administer  trust,  such  trust  was  obnoxious  to  the 
rule  against  perpetuities  and  to  section  2360.  Kentucky  Statutes.  1897 

3.  where  a  will  postpones  a  trust  beyond  the  statutory  period  of  lim- 

itation it  is  void,  and  the  trust  must  be  treated  as  Intestate  prop- 
erty   1827 
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1.  Terdicli  of  jary  that  turnpike  was  without  yalue  could  have  been 
only  result  of  passion  or  prejudice,  where  it  was  shown  that  it 
cost  many  thousands  of  dollars;  was  extensively  used  by  public 
and  paid  dividends  over  expense  of  management 116i 

8.  mere  fact  that  turnpike  stock  was  not  selling  on  market  at  time 
free  turnpikes  were  voted  did  not  furnish  evidence  that  road  had 
no  actual  value 116i 

8.  testimony  that  turnpike  was  without  value  because  county  had 
voted  free  turnpikes  was  incompetent  and  prejudicial  to  rights 
of  company —  1154- 

4.  value  of  turnpike  stock  can  not  be  measured  by  price  it  would 
bring  **at  a  fair  voluntary  sale/'  but  its  actual  value  should  be 
ascertained  by  considering  cost  of  construction,  its  condition,  pre- 
vious use,  and  income  when  turned  over  to  the  county 1154 

6.  where  turnpike  company  was  empowered  to  construct  toll- road, 
and  work  abandoned  for  long  period  of  time,  suit  on  part  of  tax- 
payers to  enjoin  further  collection  of  tax  on  ground  that  purpose 
for  which  tax  had  been  authorized  had  been  fulfilled,  will  be 
maintained ISia 

6.  a  lease  of  a  turnpike  company  until  such  time  as  it  could  com- 

plete its  road  was  not  a  surrender  of  its  franchise 1404 

7.  error  to  adjudge  fiscal  court  owner  of  turnpike  lot  because  of  long 

continued  possession,  where  original  deed  provided  that  if  lot 
should  cease  to  be  used  by  the  company  it  should  revert  to 
ffrantor 1471 

8.  plea  of  no  consideration  merely  raises  issue  as  to  validity  of  vote 

in  action  by  turnpike  company  suing  county  on  contract  for  pur- 
chase of  lis  road igOO* 

9.  where  turnpike  company  accepted  written  proposition  submitted 

by  fiscal  court  to  purchase  its  road,  but  which  conditions  county 
rejected,  and  thereupon  company  turned  road  over  to  county, 
there  was  acceptance  by  county  of  proposition 1901 

10.  authority  for  county  to  incur  indebtedness  for  purchase  of  turn- 

pike was  not  authority  to  issue  and  sell  bonds  therefor . .  1901 

11.  dismissal  of  condemnation  proceedings  against  turnpike  company 

not  an  abandonment  of  road  by  ooiiipany  though  more  than  four 

months  elapsed  since  it  was  turned  over  to  county 1901 

18.  fiscal  court  has  no  jurisdiction  to  try  litigated  question   as  to 

whether  turnpike  company  had  abandoned  its  road 1901 

18.  in  estimating  value  of  turnpike  it  was  the  duty  of  commissioners 
to  require  company  to  produce  books  showing  receipts  and  ex- 
I)endltures,  and  to  hear  any  other  evidence  tending  to  show  value 

of  property 1901 

14.  error  to  give  instructions  permitting  jury  to  find  that  turnpike 
company  had  no  value,  in  an  a3tion  by  turnpike  company  against 

county  on  contract  to  purchase  it 1901 

USURY- 

borrower  not  prejudiced  by  failure  to  allow  credit  for  usury  paid  to 
bank  iu   transactions  other  than  the  note  sued  on,  where  note 

Itself  embraced  no  usury ISOft 

UNRECORDED  MORTGAGE- 

unreoorded  mortgage  while  not  a  lien  against  subsequent  creditors, 

yet  it  evidences  debt  of  mortgagor 1560> 

UNRECORDED  INSTRUMENTS— 

where  title  bond  executed  by  a  father  to  his  son  and  not  recorded,  did 
not  pass  legal  titl<s  yet  it  invesu>d  him  with  such  an  eouitable 
title  as  to  render  a  recorded   deed   to  his  vendees,  which  was 

recorded  before  the  death  of  his  father,  valid 1864- 

VARIANCE- 

1.  where  plaintiff  in  assumpsit  allt'gHR  t  hat  defendant  agreed  to  pay 
him  1600  lor  procuring  »  seitlMini'iit  of  Bome  life  policies  the  proof 
showing  that  the  si^ttlenient  was  procured,  but  before  the  money 
was  paid  the  defendant  changed  hia  mind  and  declined  to  carry  it 

into  effect,  is  not  a  variance .. .     .     8085. 

8.  even  if  a  variance  is  shuwn.  If  no  objection  is  made  on  that 
ground  it  is  waived  by  such  failure  to  object 806& 
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1.  where  a  lien  was  retained  In  a  deed  on  a  note  for  1800,  ezeonted 
by  the  purchaser, .of  which  only  t56  was  for  the  balance  of  the 
purchase  money  and  9246  was  for  an  outside  jnst  debt,  the  Hen 
should  be  enforced  where  the  vendee  remained  silent  for  six  or 
seven  years,  making  no  objection  to  the  deed 9109 

S.  a  widow  who  sold  her  interest  in  lands  worth  tlO,000  or  tl6,000  for 
18,000,  in  ignorance  of  her  real  title  thereto,  the  sale  being  made 
to  her  brother  in -law  who  knew  her  title  and  the  value  of  ner  in- 
terest, the  sale  was  inequitable  and  a  fraud  in  law 2199 

8.  the  former  husband  of  a  wife  from  whom  she  has  been  divorced, 
is  a  competent  witness  for  her  as  to  conversations  with  her  ven- 
dee in  a  land  sale,  though  the  vendee  is  dead  at  the  time  the 
testimony  was  given,  such  conversations  not  occurring  in  her 

presence 2199 

TRRDICT- 

1.  where  verdict  Is  palpably  excessive,  it  will  be  set  aside 1361 

2.  under  Criminal  Code  thert*  is  no  power  to  disturb  verdict  of  guilty 

where  there  is  any  evidence  to  support  it US6 

8.  wh(*re  instructions  were  proper  and  the  evidence  authorized  ver- 
dict it  will  not  be  disturbed 1757 

WAIVKR— See  Variance. 
WARKHOCJSES- 

the  fact  that  a  warehouse  company  falls  and  passed  to  assignee  will 

not  relieve  dealers  of  their  contract  to  consign  tobacco  to  it 1570 

WARRANTY— 

1.  where  it  appears  that  purchaser  relied  on  his  own  judgment  and 
the  only  issue  between  the  parties  was  as  to  the  kind  of  article 

fiold,  there  was  no  implied  warranty  of  the  article 1478 

8.  where  a  known  and  described  thing  is  ordered  of  a  manufacturer, 
although  for  a  particular  purpose,  still  where  it  was  supplied  as 

ordered,  there  is  no  warranty 1478 

8.  in  action  for  recovery  of  balance  due  for  putting  in  ice  plant,  de- 
fense relying  upon  warranty  could  not  be  maintained  beyond  the 

year  when  the  plant  was  constructed 1974 

WILLS- 

1.  the  mere  statement  of  illiterate  person  as  to  the  dictation  of  a 
codicil  to  person  unknown  to  witness,  not  sufficient  in  absence 
of  paper  itself  to  authorize  submission  to  jury  as  to  whether  will 

was  modified  by  alleged  oodicil 1187 

8.  will  can  not  be  modified  by  an  undated  letter  addressed  by  testa- 
tor  to  his  wife  containing  mere  expressions  of  advice  and  recom- 
mendation as  to  what  she  shall  do  with  property  devised  to  her..  1187 
8.  devise  to  daughter  free  from  claims  of  her  husband,  but  in  event 
of  her  death  without  bodily  issue  to  othev  persons  mentioned  in 
the  will,  she  took  a  defeasible  fee  subject  to  be  defeated  by  her 
death  without  issue    1890 

4.  were  one  died  leaving  paper  directing  that  his  property  be  turned 

over  to  his  brother  ''to  sell  and  dispose  of  as  he  sees  fit,  to  pay 
my  indebtedness  and  take  my  children  back  to  Kentucky  and 
raise  them,"  he  was  the  trustee  of  an  express  trust,  and  limita- 
tion did  not  run  against  the  infant  in  action  agaipst  the  trustee.1888 

5.  where  parties  under  a  will  merely  held  contingent  remainder  and 

the  life  tenant  and  the  owner  of  the  fee  were  both  made  parties, 
not  necessary  to  make  contingent  remaindermen  parties  in  action 
to  sell  real  estate 1846 

6.  the  word  heirs  or  bodily  belra  in  a  devise  pass  the  fee  simple  title.  1888 

7.  in  a  bequest  to  one  of  property  for  the  use  and  support  of  children, 

such  person  became  trustee  for  the  infant  children 1417 

8.  where  testator  devised  land  to  his  son  describing  It  bv  "that  part  of 

my  farm  on  which  I  now  reside  and  bounded  as  follows,*'  etc., 
and  in  another  clause  devised  to  his  widow  **full  and  undivided 
control  of  my  farm  on  which  I  now  reside,"  etc.,  parol  evidence 

is  not  uompetent  to  varv  terms  of  will 1488 

0.  words  "full  and  undivided  control"  in  a  devise  to  widow  vested 

her  with  life  estate 1488 

10.  where  testator  provided  in  devise  that  his  property  should  descend 
to  his  wite  for  lite  and  at  her  death  it  should  be  divided  among 
his  children,  and  at  their  death  it  should  descend  to  their  chil- 
dren, they  took  a  vested  life  estate  with  remainder  over  in  fee  to 
their  children 1486 
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11.  where  testator  said  he  had  to  make  will  leavinff  out  two  sons  as 

he  said  **to  keep  down  hell  at  home"  and  that  ne  was  Induced  to 
do  so  because  of  his  wife's  influence  over  him,  will  should  be  set 
aside 1409 

12.  where  will  provided  that  certain  property  should  be  held  in  trust 

for  testator's  children,  purchaser  of  it  did  not  take  fee- simple 
title  and  can  not  rely  upon  plea  that  he  was  an  innocent  pur- 
chaser     1588 

18.  will  not  intended  to  place  limitation  upon  estate  after  expiration 
of  trust  which  provided  that  estate  should  be  held  in  trust  until 
younffest  child  is  twenty-one,  and  if  children  die  without  issue 
then  it  should  descend  to  collateral  heirs 1608 

14.  where  will  attempted  to  entail  estate  for  benefit  of  children  they 

took  absolute  fee-simple  estate 1669 

15.  will  treated  defeasible  fee  in  the  event  one  died  under  twenty-five 

years  and  without  issue,  where  it  provided  one  shall  not  receive 
his  part  of  estate  until  he  Is  twenty-five  . .   . .  1660 

16.  where  trust  estate  created  under  will,  judgment  denying  interest 

in  personal  estat«  held  in  trust,  erroneous 1676 

17.  in  devise  to  wife  of  all  testator's  estate,  with  direction  to  assist 

one  son,  use  of  property  by  him  for  twenty  years  by  her  permis- 
sion will  not  prevent  recovery  by  co  tenants 1701 

18.  general  doctrine  as  to  charitable  bequests  is  that  beneficiaries  may 

be  <lesignated  as  a  class,  leaving  particular  object  of  benefaction 
to  be  determined  by  trustee    1708 

19.  bequest  not  void   under  section  2160,  Kentucky  Statutes,  where 

property  is  devised  to  board  of  education,  the  restriction  being 
that  only  the  interest  should  be  used 1716 

20.  where  testator  provided  that  prooerty  should  be  divided  equally 

among  his  children,  each  child  to  have  its  share  when  the  age  of 
eighteen  years  was  reached,  but  that  no  mortgage  should  be  exe- 
cuted until  the  age  of  thirty- five  was  reached,  it  was  intention 
that  at  latter  age  children  should  be  invested  with  complete  title 
to  land 1727 

SI.  where  testator  devised  his  property  to  his  wife  and  children,  desig- 
nating with  particularity  the  part  each  should  take,  the  fact  that 
he  had  made  an  antenuptial  contract  did  not  prevent  the  wife 
from  taking  under  the  will ...  1761 

22.  a  devise  to  a  trustee  for  the  benefit  of  the  children  of  decedent's 
son  by  which  the  property  should  be  held  until  the  youngest  child 
should  arrive  at  tne  age  of  twenty- five  years  was  void.  l)ecause  it 
went  beyond  the  period  of  a  life  or  lives  in  beinsc  and  twenty-one 
years  and  ten  months  thereafter  contrary  to  the  statute  of  per- 
petuities  2119 

28.  where,  by  the  terms  of  a  will  the  period  of  distribution  fixed  by  it 
is  void,  it  should  be  construed  as  if  no  oonditlons  were  imposed: 
and  upon  the  death  of  one  for  whom  it  was  held  in  trust,  it  de- 
scended immediately  to  Ms  children 2119 

24.  under  Kentucky  Statutes,  section  489,  the  expenses  and  fees  in- 
curred by  the  contestants  of  a  will,  being  for  tne  benefit  of  all  the 
legatees  under  the  original  will,  should  oe  paid  out  of  the  general 

fund  before  distribution 2187 

WITNESSES— 

1.  where  separate  judsments  may  be  rendered  for  assault  and  battery 

wife  of  one  defendant  competent  witness  for  others  1157 

2.  inasmuch  as  separate  judgments  may  be  rendered  as  to  each  de- 

fendant in  an  action  to  recover  for  an  assault  and  battery,  the 
wife  of  one  of  the  defendants  is  a  competent  witness  for  the 
others,  although  she  is  not,  under  section  606  of  the  Civil  Code, 
a  competent  witness  for  her  husband,  and  although  the  jury 
might  unconsciously  give  her  testimony  effect  as  to  her  husband.  1157 

8.  cashier  of  bank  competent  witness  for  bank's  assignee  in  action 
against  estate  of  deceased  debtor 1668 

4.  the  refusal  of  the  court  to  allow  the  wife  to  testify  to  the  contents 
of  the  confidential  letter  written  to  her  by  her  husband  in  rela- 
tion to  a  prosecution  upon  which  he  was  testifying,  said  testi- 
mony was  incompetent  under  section  606,  Civil  Code 2214 
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WITNESSES— GoDtinued.  Pa^BL 
6.  it  wai  not  error  to  refuse  to  allow  one  to  be  recalled  as  a  witneM 
after  he  had  been  on  the  witness  stand  and  cross-examined  for  two 
days,  and  again  recalled  and  examined  at  great  length  and  dis- 
missed, especially  as  the  matter  about  which  he  waste  be  interro- 
gated was  for  the  purpose  of  laying  the  foundation  to  oontradlot 
him  by  his  wife,  which,  in  the  opinion  of  the  court,  would  h*¥e 
been  incompetent 2814 
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